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ADETMENT. 
The! App Court to which it is 
may sanction the proge- 
cution of an offance a Court 


of first instance, even if the Slee 

ja —— tsa 
Acoryrion. “ 

(1) Lands annexed to a jote by 


— within the oe 


Demy on ne prt 
' yf foie op the tama pria estate 
(2) EE e having a right 


of occupancy has ta TA 
aoqreting to his jote ng i 
Soe Qwxerehtp (1) 
Acr VIJ or 4884. 
See Sale (1) (9) 
Acr ii op 1854. ' 
flestion 24 does not warrapte vakes!'s 
exclusion from the witness box, 
though ij may exouse his answer- 
ing questions relating to communi- 
cations between him and his client 
mAT I or 1887. 
Bection 14. See Right of Suit mes 
Aor XXXV or 1858. 


charge- of the pro and person 
of gn loqatic toa 

r until it adj him to be of 
ynsound 


Aor XL on 1858. 


Bection 3, Ses Jurisdiction (30) 
Bection “7. See Manager (1) 
ica a — A 


Section T3 O 
ERM 


Ses 
See Fou 
Aor YII op 1859. j 
(1) For legal possession under Section 
4, it is ja] that all the re- 
quirements of the Section be cer- 


mod put i ee ase 
(2) The terms of Section 359 should be 
pomplied with hy Appellate Opurts 
wherp the facts of a case are oom- 
plicated ‘es 


i 


gha ang jncapable q . 


‘Page 
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87 


340 


. 269 


.. 1816 


Aor VILE or 1859—(Conrtinued.) «i 


3) The abject of the Procedure 
0) Cola E i sibs aig ere a hear- 

of cass, is e partion 
ea TT, together. The 
Qourt commits no error in refyaing 
to send subsequently for documents 
not at proper time, 
if not satisfied thas they are neces- 


(4). A plandi starts bis caro. sufficiently, 
. io under ' Section 246 
to set aside an attachment and 

sale, he ghows that a deed of. sale 

in ‘his favor by 
t-debtors and that con- 


ea. ma see 7 
Where a ju t-de o ects 
©) -under Begtiqn 245, that as the = 
her Ate ma inhe- 
rited er r r can- 
net! v. sold jn ieee Haro 
that defendant 2 in intervening 
should he held to be a third party, 
and a:'decimion anon eda: 

. tion is ee u 
(6) eer Ra dybitqate) that a 
property by a title on 
Tela barred aea 

4 and 7 here a olata 

Sea Geli & has aiready 


a“ duly authorised 
vata na 
~ saree on 301 


the meaning of Ses- 
A judgment. debisr refusing placeat 
ý the Ooprt’s are 


a In execution was not hers, 
and thet she had had no notice of 
either suit or decree makes an ap- 
lication for a re-hearing uader 

tion 119 afer the time allowed, 
operas peri oie ae 


(19) Pipers should se ts thrown by 
case not out 
the Lower Appellate on a tech- 
e nicgl objection suche as that the 
j a 


} 


a is in tho „defendant if ho'allegoa e - 


198 


. 208 


t 


wv 


aS o 
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` Acr VIII or 1889— (Continued. 
plant had not been 
cognized agent within the -m 
of Se 17, when the merits - 
the case are not affected oe HB 
(11) The order dismissing on default an 
_ intervenor's application under Bec- 


E a Tage. Aor VIII or 1859—( Continued.) R Dii 
genre by‘ Bection 230. Sas heared (2) Prove- 


See yaa 
See Act XX of 1866 (3) 


e 
Bections 230 _ and 231. 
Section 243. 


Esecution (13) Lien (2) . ` 


tion 246, Code of Civil Procedure, Rection 246. See Cause of Action (4) 
if ee ee eee a Onus Probandi (7) 
erits after investigation .,.. 311 Bection 251. See Sale (10) 

(12) Now ppeal lies from an order on an Section 273. See Insolvency (1) 

application under Section 246, Code * Séotion 287; See Decree (9) 
f af Ciril Procedure, which can sas ‘Bebdtion 339. iad ormaden se 4) 
be contested by a regular suit Section 347. See A 

(13) Th e object of Section 73 is to pre- Bection 348. Ses eel ore 
vent needless litigation, and es @) 
are cages, such as making plaintiff's Section 350. Gs oe 

, L0- defendants, .when a Section 8&4. See pete 5) 6 

Judge . should exercise the discre- Sections 354-357. See Proosdwre (9 


tion given him by that Section, 
sie aan ‘omits to ask him 


Section 359. See Appellate Court (2) 
Section 362. See Jurisdiction (42) 


asa | 


to do so 
(14) AY decres-halder may under Section Acr X or 1859. 
210 follow hir deceased j ent- (1) The dootrine laid down by a Division 
r debtor's property in hands of Bench at 147 of the special 
the parties in possession, notwith- a number e Weekly Reporter, 
standing s certificate under Act called in question. . 58. 
xx of 1869 has been obtained (2) A complaint or proceeding under Reo. 
R 7 meaning of, Bootin 48 Clause 7, 
1 h meaning o on 
(15) T T pes ern i of Beotian end aoe app lablo tore eet 
16 Whar fi decree makas a party udge under Section 160 .. 186 
a Hable who is not liable, the error (3) The provision of Act X of 1859 re- 
affects the merits within the mean- quiring every agreement as to divi- 


elon or distribution of rent to be 
in writing, applies only to division 
or distribution made after the Act 
came into operation we Sal 


of Section 350 . 634 


(4) Under Section 106, a Court has 


power, 
only to seize and sell what at the 


Bection 10. See Masna 
Section 60. See Notice (1) ə is the Pe ana alse lig 
Bection 73. See Corporate Body (2) t-debtor. 
Intervention (1 the sale in RTA e 
Third 19 against p who at the time 
Bection 97. See Plaadt ah ceased” to have any interest in the 
Section 108. See Sale (1 property, takes sete — 341 
Sections 111 & 189. See Issues (1) (5) To maintain a suit under Section 143, 
Rection 119. See Kx-parte (2) - arsine must prove that defendant 
Sections 119 and 376, See Review (3) in making the distress is a mere 
Sections 188 and 365. See Cases’s er without any reasonable 
Book (8 foundation for the olaim stu 0. A3 
Section 141. Sse Issues (2) (6) A rule calling on a ent-debtor 
Rection 159 Procedure (3 to show Gause why a Collector's 
Bection 170. See Procedure {7 order in appeal, reversing & Deputy 
Section 180. See Evidence (11 Collector's order in execution, should 
Section 189. See Costs one ae (4) not be set aside, was with | 
Section 197. See Mosas costs, because, apart from Ool- 
Bections 301 & 213. ae GED enn having no jurisdiction, the 
Bection 204, See Bond (1) igen (2) uty ector’s order was s 
. (21) A of Section 92 . $51 
Sections205, 29 See Decree (1) TAA 4. Sod Exhancement (4) (5) 
Section 206. See Hxrecution (2 Section 6. See Right of Oockpancy (3) 
> Section 207. See Joint Decree (1 Section 18. Seq Rent-sutt (2) 
Bection 208. See Assigase (1) Sot-off Bection 17, Clatse 1. - Finkaace- 
Bection 209. Sees Sei-nf (2) 


Section 2249 Sea Limitation (13) ° 


mont (9) 
Bection 19. See Note (8) 
| 


Ar X ov 1859—( Continued. ) 
i $ ea 
Section 23, Clanses 4 and 85. Soe ga 
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Bection 23 Clause 1 


diction (15) 
Section 23. See Jurisdiction (35) 
Section 24. See Jurisdotion (26) 
Section 27, Ses Partition (2) 

tion (2) Tenure (1 
Rection 32, See Limiaton (17 
Section 77. See High Court (3) 
Bection 104. See Irregularily (1) 
Section 108. See shila (T) à 


Aor Xlor 1858. ` 
A sale under —— can only be for 
arrears of Government revenua ; 
otherwise the sale is void, and the 
title given by the sale certificate 


defective 
, Sections 11 and 12. See Jurisdiction 
(13 
Section 33. Ses Sale (5) ). 
Neotion 37. See Purchaser (1) (2) 
Acr XIV or 1859. 

In cases under Seoti¢n 15 the Oourt 
may costs either under Section 
i of the rules passed by the High 
Court under Act XX of 1868, or 
sore to Bection 8 of those 


ts 


ae Section l. Ses Limia- 
tion (14) 

Clause 16, Section 1. See Right of: 
worship (1 


Section 14, Sea Limitation (7) 

Section 15. See Bfectment (ly ` 
Limitation (2) 

Section 20. Ses Haecution Ord) 


Procesding s ( 
Aor XXVII or 1860. 
Section 5. Sse Jurisdiction (13) 
Aor XXIII or 1861. 

Bection 7 does not apply to 2 case 
where a decree-holder applies for 
execution a few da ore the 
expiry of the term of 3 years, and 
neglects to pay tullubana though 
allowed 5 days to do so 

Beotion 8. 

Section 10, 

Bection 11. 

Beotion 15. 

Section 23. 

Section 27, 


Section 35. 
Aor XXV or 1881. 


Ohapter removes a 
eal not lie for a ves ER t 
claration of right, without any con- 
uential against parties 
only interested in having put the 
rate i in motion ves 
See (5) > 


Ses Execution (18) 


1) 


See Bond (1) Insolvency (1) 


See Bond (2) Jurisdiction 


203 


Aor VI (B. 0.) oF 1862. 


t under Section 10 mast 
prietor of the estate and 
holder only in the pro- 


sas 


s a 
rietory bod 
Becton Yo. Soo Jurisdiction '(22) 
See Moasuremeni (3) 
a 20. Si Collector (1) 
Deposu (1 
Ses Uinn (1) 


Acr XVI or 1864. 


Section 14 only contem tes oases in 
which no fixed or definite value is 
C ere the in- 

= 331 


Sections 13 and 16. See Registration » (3) 


Acrt VIII (B. 0.) or 1865. 


Where an application 


Where a tenure is sold -—~, the pur- 
chase cannot be set asidé unless ths 
decree and sale are shewn to have 


oe 365 


made to 
Spear EA Te to set 
aside an ex-parte e a- 
cant, not yppa in due 
form, is not present on the day fixed 
for his examination, his epplication 
should not be rajected in his ab- 
sence, and the Judge is bound to 
hear a second application under 
Section 21 —— 1 403 


Baotion 21, See New Tel a)” 


Aor I or 1866. 


Section 2. See Ferry (1) 


>.. 473 | Act XX or 1866. n 
(1) Sections 52 to ö4 contem 


3 late money 
bonds only. A bond for a, 


of paddy without specification of 
money value, cannot be 
enforced under Section 53 


Lower A 


Civil Prete aLthN 
ceiver or giving Bee 
debtor opportunity y off aaa 
decree of the esta 
Section 16. Sas ookktear (1) `’ 
Bection 17. See Registration (4) (8) 
Section 66, Clause 3. Sag E (10) 
» ection 84. See Registration (8) 


= 869 
(3) Pe A eee eee l 


stg 5922 7 


~, 


. all 
Acr u or 1870, 
Acr VII or 1870, r 


Allows the Civil ‘Gourt'té tedeivd the 

E per stamp not only in cases óf 

ficichoy, but alio where docu- 
ments have not beên staniped at ae 


Sections 2 agd 5. See Transfer (1) 


(th) 


See Stamp 
Act VI or 1871. 


Sections 26 and 27, See Jurisdiction (45) 


ApMiastom. 


_ (1) An =— ina rips ‘pegtin 8 an 
‘intervenor in an Act 3 and 
° ims sat fled 
im in a régular ` E inding 
y á ETE Va suit on perm 
who mad sa vee 487 
(2) A e Se oning bis own h, dso , 
‘on the of tho 
EP must take ‘tho thoigots , 
as they stand in their . 45l 
ieee Evidenoe:(10) 


he ceremutités on‘ oocdsict of-a. In 
tHe supetior dlasses are fot necessary 
in——by a sudra The'mere giving 
and is sufficieht Where the 
adopted son is a member of the 


(3) yeaa notinvalidated by tha there 
fact of the adoptive father bethg 
# minor if he hes attained years of 
ion: Búch'=— is not it- 
tended by any civil disability . 
See Hirdoo Law (86) - 


“Ol 


Aausr. 
(1) Authority to an —— to 


does not imply authority to sell 

and a princi not questio 

his ——'e right t to sell is no p rig 

of his consent to the A of 

such right ... 317 
Y An —'s right f suit, if not ques- 

Son be reine fe Genel of a sult, 

canhot aal appeal. 392 

oo ot Wi T of 1860 1699 8) 


a at ode ( 


soe per a a nme 
_ aides io of i aaa and 
may be kiven in. evidénce i in asut ° 
for specific performan Ge a 304 


iv ÍNDEX (CIVIU Rios}. i 
roua Page. 
Acr XXVI or 1867. i 7 ÅLIAN ATION. eae 
See Couri Feos Act (1) See Hindoo Law (8) 
' Aor XVI or 1868. Dee a 
s Jurtediction (4) (48) AMULKAMAH 
The ‘proprietors óf a certain holdifig 
Ack VII See Je 0. sdioton (20) hei, “cfd Governatent terms 
‘of ent, a farming settlement 
otios (8) i was made with defendant who 
Act as or 1869. fidertook to donfrm all ——s 


=a Mi tirade Pirin- 
a ki a rydt Without s right of 

but hed of ant mces and 
ee sued for a pottan at rate fixed 
in the meeen $ 


Hat thatthe += formicd the bahis of 
k spobidl obrittact Vetweeh the 
tide, atid took thoit ‘dase ott’ the 
urvibw of Séttionk 5 sha 8 Of the 
Veni Law acd its térins défend- 
ant was bind Mant a 
poftah on fair and equitable rates ... 420 


OCasxs. 


Wiete both ike partias d tüpject- 


matter are‘different, a udge 

not, without the consént of 

parties, w his judgment j in one 
fase to Rover his deciidn ih an- 
other a. 342 


Anturreat Paoranrry. 


Ses Hinadod Widow (+) ' 
Sés Partition (1) 


wie defendanta’ in 
idéntidal, and the differsrit oa 
involtdil wero adplrétely tkisd it whe 
hdld tht ti xa by the defendants 
from ‘the décision If one‘of tfe suits 
- ENA Re. 149 did not lie to the 


rá SE: 
(2) whet wt cgplidatich H tide. fot thie Mi 


SET Vin an be dues 


Dail to abuse . & redor for 


ts efter 


th jurch as f plaid 

€ ánar o s 

(3) ite Béen cahinot 
dismissal 


ene the order 
joining ay eee plai- 


is infterest | has ban 
With His SMS ahd ho 


tn sat dentit, the 
plaintiff no lot be 

` Fikh tha i i 
the lattér 


were bon 


: Cidtiké in ‘ek Bedfidn ‘proteed- yaa 
(6) 18 deuit to BitaBliah a fs to fare 
of an estata; Where fb q 8 
share to be awarded is ORP Dacre 
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y. 
+ 8 Page. Page. 
Appmat— ( Continued. ) ARBITRATION ama - as 
(1) An —— not e on a reference 
the Lower A Appéllate Cotrt by ) all thé parties to the if éatinot 
* defentdét thder Bection 348 ie converted into a edree uhder 
of -Uivil that Oourt Chapter VI, Act VIII of 1859, 
éatindt intdrfete with tha dodididn .. 297 though it is evidence 
ug against any 
Ce ee e mto' all arty agreeing to th aa 
raided before him in an (2) A Moonsiff cannot eh 
tae, an by if a ig gees eliant appedts to plication and pres az T ch he 
statement and . enforoement of ah —— 
si eevee ‘off ‘a spurious docu- the determination o ng oe » 556 
ÅRBITEATOR, 
(8) Wheeb fear suits for arrears of rent, 
no questidn'df title being involved, aa re of a T P 
were Ascided by ‘the Depaty Col- yeas on "ol aiioe palo " 
oone ba af T Bea (2) A paineis revocation of his consent 
dittion snd that the tinie fe a D does ot put an a í 
. had lapsed, th Conrt allowed ae aos 
ONEA a FOTIR S Sea Jurtedotion (18) 
the O .. 426 | Arrmiis or Ranr. 
0) THe urchaset of i right of — can (1) Whéte —— bedinhé due a xiftiihder 
only obtain a status by making ik tot ‘bduid to losk bepond his 
the tho perty who had the He Hight origi- books for the party liable, exoept 
Eor a Jadre tad 485 wher hé fas reco other pet- - 
(10) The rde: ad under Seotion sons as bis tenkn we 264 
21 Act XL of cee ie 1e (2) Where neither Hindoò Widow nor 
under Section 28, whether it with- , reversidnet chöoses to pty the -—. 
draws a certificato ot not _ 493 fallen dia, the tenure, if sold for . 
(11) Where d Modiislf tots without joris- e such —+~, pasie to thé pitréliasar i, 
diétion, thé question itey be the Sse Btkanvenekt X 
ie e PE a aaa oe ee 
Court of the district .. 668 ‘See palais 3 
Ses Aot VIII of 1869 (10) (12) See Regulation VIIL Uf 1819-(13 
See Act X of 1859+(2) | Ampmazs oF Revunvn. 
roti ane sears 0 See Purchaser (1) 
‘Se ‘Bx-parte Judgment (1 A MEBs EET. ; 
Taterochiion (1) ad See Lakkeraj (3) . 
Ste Limiidtion (12) (16) 
See Stamp (4) SOT party to a mie may entero any 
ecree he may get, as a matter o 
Arrrinats Oduer. right; but an kad of such agi 
(1) In a case involving issues of tact, can only do so after obtaining -tie 
‘where tH with the fan Odurt's permission ... 963 
clusions:of ‘the Oourt below, it is See Right of Suit (5) 
not obliged to state in detail ane Assiduuun. 
reasons in which it Naa Salen -u “Whore the rents of lads admittedly 
(2) ection 389, ‘Code of ‘ th ioh ‘of D are recover- 
requires an —— to set down dis- ` ‘ble urider th —+=froth the regis- 
tinctly the point or points for deci- ‘tated tenant O, ‘the suit should pro- 
sion, án to record the reasons of Corie both $ ae 107 
ts decisions a ates ee 130 | arra k 
5) —— s ought nof to in Wi Ə CHMENT. 
(3) rat St a lil igana inghity, i a (1) Where land Oe aa a 
upon very clearly defindd a tui execution eae es 
tient grounds eee 423 attaching i is bound by 6b- 
See Jurisdiction (19) f tained for it prior to 75 
(2) The judgment of one E PE 
sia ia Bo arite bere chs oorde an 
be before p oan 
Ap — for the sale of à tenure, be available i#Psatisfaction of a later 
biiir ters ht of sale piast J —— by another cteditor . 158 7 


ihe view 
Pon teat eae is quite di 


“Sea o Limitation (16) 


inct froma 


1 The mere fact of ——- does not dese 


A right in 


tw 


Eo 


i 


Arracuomr— ( Conttrxed, ) 
(4) The striking off of the execution case 
does not do away with an 
once unless the —— is ex- 


Cee 


| Box>—( Coatinxed, ) \ 


abandoned won DUD 


AUCTION-PURCHASER. 


See Righiof Suit (7) 


f B 
Barranc oo 
Soe Partnership (1) 


Burau. 
(1) In — Fa baal Gane the crite- 
rion 


money i 

tration of a deed does not affect 

e question of bona Ades, nor is a 
conveyance bond fide because there 
is of its execution and the 
statement of witnesses unacquainted 
with the ces ; but the cir- 


(2) 


aonan a and probabilities areto ° 


carefully weighed ene 
(3) Tho praia of pro from a wife 
ostensible owner, where the hus- 


fand consents to the sale and the 
purcier, ie go, avon ifthe pro of 


purchaser, is good, even if 

4 perty is the husband’s 
See Creditor (1) 
See Sale (8) 

Beor 
See Benamoe (1) 

Boma Fivm. 
(1) Where the first Court found , decree- 


the High Court held itself bo 


to restore the first Oourt’s ae 162 


Ho and ——~ must be 
@) Teall ares | in the ied of evi- 
dence to the con , as well in ap- 
plications for execution as where a 
's conduct hes to be dealt with 
a Court of Justice 
(3) Where a conveyance is effected un ler 
a fraudulent arrangement whereby 
nating is sold, —— on the part of 
Mae p cannot make a title 


Py PA 2) ( 
- .. See Exeontion (1) $ c (8) u 
a See Sale (8) 
aa taken by th semanas 
eos Ə 
©) under Seo ffon 8 Act XXII of 


ear 203 


Lona! a. 308 
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1861, cannot be enforced under 
a) Section 204 Act VII of 1859 s 
2) Where the Sead aay was for money 
on a —— fact of its having 
been decided on a solehnamah by 
h nae creditor obtained land m 
u of money, does not change the 
nature of the suit with reference to 
Section 27 Act XXUI of 1861 ... 
(3) Where a —— stipulates that if the 
time fixed for re-payment of the 
ae borrowed was exceeded, the 
—— should be enforced as a regis- 
tered deed: nwLD that the rate of 
interest is not a question of discre- 
tion, but must be paid at the rate 
stipulated 


s.: 


See Declaratory Suit (3) 

See Interest (2) 

See Minor (1) 

See istration (4) 

See Appeal (7) 

See Surety (3) 
Boumpary. 


To ascertain the extent of land actu- 
ally leased, the boundaries men- 
_ tioned in the lease should be looked 
. to, and not the estimated area 
Ses Evidences (15) 
| See Lessee (1) 
See Possession (§) 
Braacn Wi ea aA 
_Q) ere depositing earnest 
BES for the SEERDE of land 
doea not complete the pur- 
chase, heis bound to show that he 


(2) Where defendants having sold their 
xemindary, the Commissioner of 
Bevenue ordered that certain ahurg 
which Re Lassa reserved, mion of 
which having in on o 
Government were a ai 
settlement with defendants, Kodi 
be settled with the purchasers: 
HELD that the defendants should 
call in question the ee 
decision; and that the admission 
of their liability to Ta ‘ the 
premium recel plam tiffs on 
granting a lease foe rai pat- 
ting an end to claim for damages 
for —, constitutes a fresh cause 


of action 
On a —— of sale, the vendor oari ge- 
oover the difference between thd 
pe iar for, and fou at 
w 6 goods ht et the time 
of the Geach hove bean sald 


* Ses Damages (3) 


eee 


Page. 


21 


65 


woe 394 


. 298 


* 


392 





Buriprna. 
(1) A landlord may restrain a ryot from 
er a briok-houseon land let 


for cultivation; but if he allows it, 
he cannot sfterwards my that the 
tenant has done wro Should 
the tenancy determine, ne landlord 
would De ondar af the, soil, the te- 

‘i nant of the house Pa £ 
2 cannot remove additions he 
@) bas mad made to s —-~, but he may 
ve compensation for present value 
F for expenses incurred ste 
(3) Where the principal subject of occu- 
pation is a ——— or ——46, the rent 
cannot be truly described as “ the 
rent of land either kherajee or 


Iakherajee ove 
Sao Jurisdiction (36) 
Ses Reut (2) 


BUTWARRAE 


(1) Where in a restrict their 





rights by the ‘condition that one of 
their number is to have full use of 


` the water in a reservoir, the others 
cannot set an embankment to 
diminish the flow of water mto it... 

(2) A suit to set aside a mokurruree lease 
granted by a co-sharer, is prema- 
ture if brought before the comple- 
tion of a ——- in course of being 


effected 
(3) Parties holdi seperate portions of an 
estate to private arrange- 
ae reviously made cannot apply 


lector for a —— i ee | 
4) A Collector's —— i not 

~ 9 Galetrs promi do 20 Oaxmn’s Boox. 

rights under Section 1 Act VIII of 


(5) Ifa tiff can establish his title to 
a share than that recorded in 
his name efter a -———, and is not 
barred by lapse of time, he should 
not be denied a declaration of his 
right to a larger share than that 
recorded in his name merely because 
he might have been ousted under 
colour of the -—— proceeding ... 

See Jurisdiction (21) (37) 


Brraam. 
See Biadoo Law (2) 
o t 
rover dag ee ee 
(1) cannot 8 
his pleading and Anes 2 decree 
a a ——— not ey contem- 
plated a 
(2) Where an embankment EEE in 
surface water situated on detend- 


ant’s land, is demolished, the demo- 
; lition can only be x ——— where it 


Cavum or Acrros—( Continued. J 


(8) If the 
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not infri definite ri 
es esac Cong 


(3) The fact of defendant's having obtain- 


Page. 


eda decree under fAct X of 1869 


on the ground of being pene vena 
and plans ay a Ta p 

latter a dis 

he is the eal Sree ee 





(4) Where the success of a party in sum- 


mary proceedings under Section 
246, Code of Civil Procedure, is 


unded on his 
ETa his owa right iat a rut is a suf- 


§ —— 


(5) Where plaintiff, hering put his name 


to a money-bond, pays a debt for 
which as between him and defend- 
ant the latter alone is liable, his 
— a as a surety, and arises 
when oul vedi the money ove 
ing of money: 
ii arise 4 he kee Shee the 
money is taken ose 





See Breach of Contraot (2) 

ee Leas ay 

Sea, Limitation (1) (33) 

< ap 4 ais 

avast Harte of Worship (1) 
> - Thé pu 


tion while the RA monie 
going on, is affected in ahs satis 
manner as if he had notice of the 


See Bale’ (11) e 


A —— is not an official reoord under 


Rection 355, Code of Civil Proce- 
dure. Before inspection under Seo- 
tion 188, the Court must see who- 
ther a document is a public focord 


CERTIFICATE. 
(1) Where a will set up by ee is 


not mT proved, the Court is 


feir as oni looking on the natural 
<E of admi- 


(2) Where a a napaa effected 


among the members of a joint Hin- 


adore ios take 

lya PA aba 
aega on the death of ous of ike 
members the 


others are not enti- 
rey Pe a —»'of administrati 
be given tothe adop 

e i e consent of the widow... 


(3) A — under Act XL of 1858 “is 


i ered en to We guardian of an 

P minor where there is no 
doubt of the fact of adoption: an 
objector on the ground of illegal 
adoption not claiming to be guar- 


413 


372 


173 


78 


an has no locus stand? eve 188 


Cai 
e €&€ 


. See Onn? Probaadi (9) 


898 


ww. SIL 


44 


we 518 


. 164 


wil rrpEx (CIVIL RULIBGS). 
í i t 
eH Poge. 
Omeriricata-—{ Conituued. 2 : Oonsonmatro 
oe clic yea rie ho a cartificate hn 
under Act SA VII of.1860 to col- hihi pag e t o : 
leck debte-due to her son, and a pehare o oer 
applying for authority to negotiate bo 2 hf ae 
Government Promissory Eire gan b p 
Noua the interest of which the son ase 
had been tted ta draw, but Cheesmtn. 
t which stood in the name of her late ome 
« husband, is bound to shew how she ae pend es 
got possession of them wes 267 rally defined and fistnguished n 
O Whare a on a 
, tation frpm H who alleged self ria Whee tebe tave entered into a 
to be a cougin pf the jonas re- written —— for the of 
fused to deliver the latter's property property, the Court should see 
vinden Act XXVI of 1860, udako whether a binding sale was intended 
ar urchase- 
having Pr api to the Bee | ; min the p money was 
sions Judge nee Soe. 2) In a suit na—— for sale, in which 
High ee E PEN @) it mas agreed that if defendant did 
, minal Procedime Code: Harp not expoute agonveyancg the +— 
the High Court had no jurisdiction would eel? tpeelf operate as such, men 
EEA EE bube = in faot 9 convey- 
Section referred to r—— no under whisk plaintif can hold 
(6) er auctor ats that the Sandee au aoe 
ae ha sche call (3) Where a —— for malé, thougl in fact 
her furnishing socurity fo a à conveyance, is wer a 
of i In a Ei ee s lii eT oon- 
ey O ee 
4 one letion of AA 
Ses Nephew (1) ( at on fhe ornp one of certain 
Sea Propedupe (2) (14) contactors, a gum of money kept in 
a leah TE TE rad by pe Abi EEE J pud A 
; High Court may under a him grants 4 joint repeip 
‘ers conferred on them by the ——~ oe eS o¢-soltractor may 
compel a Moonsiff to attagh pro- cea eh dg ot ae aed 
in execution, which he ae `  gmoupt 
and to attach See deriediction (39) ` 
Rection 15, Sea arois Couri 2) OM Sea Maintenance (8) ` 
rigdioiion (11) (82 See Purchgae- Money (1) 
Crvm Aman, 
A —~'s taking part in the erection of, iar laintift had, ag nee in a 
a garrardse, the right to erect which Be ‘sult, failed tọ prove excess 
> has been docreed to plsintiff, ia not ent under the authority of a 
an spt of the Court ter of ent, his sajd pi i 
Crp Cover. recoyer on this ground should 
The —— to which the renee of mi- _ dismissed oe 
zn and their trusted See Jurisdiction (5) 4 
iE EE Ba in the Goat of res 
of the district . 271 Comvrrancn. 
See es IIT H 1869 (1) (1) It is not illegal fpr ai seu nel 
See Jurisdichon ( to dispose of all his p 
\ attachment, provided the Aes 
Tho r ai nreiction ob obtains w where tion aa eS “ia ——, and not 
rie eran of een a0 ori or (a) A deed of sale. 660 
1862 being ineppli le Mery Hr ee is nob made igi tye by mae 
a e lg ott papery 
De REGS See Minor (2) ° 
Comp unas Tion. 
mg (2 ; Oozporsts f. 
ee RERE LO (1) Where a— j 
` Oomromytiow. 


ed through an 
agent the mit bronght ina wrong R 


-~ 
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Cozporara Bopr—( Continxed. ) 


(2) Where a —— is sued 
agent instead of in its 


_ corporate 

ity, a Oourt is justified in 
NAA to make such —-— a party 
in the suit under Section 73 Act 


h an 


VII of 1859 . 534 


See Act VILI of 1859 (18) 


Corrs. 


(1) ee of -—. without allotment 
onsibili is not a sufficient 
on hance wi Section 189 Act 
1859 
(2) Where the decrees of the Budder 
Court and Privy Council make no 
vision for interest on ——-, the 
ower Court cannot in execution 
allow it 

3) Where the party's dminiéna and oon- 
duct induced the supposition of his 
liability for a claim, the Court re- 
fosed him his —— although the 
suit against him founded on such 

claim was dismissed 
(4) Where the Privy Council specifies a 
mm ss the —— of an a 1 to 
itself, this sum does not inoluds 
the —— of translation, &., incur- 
red in the High Oourt ong 
(5) An omission to award ~— is not a 


@. 


Page. 


_| Couar Faw’ Aot—( Contixned.) 


mh 


356 


a Od to take out probate when the 
first probate was granted 
(4) Section ae refers to ani where a 
party los substantially a portion 
of bus cane i ae ey Euan 
asserting it before Àp te 
Court without paying the prope 

stamp fee 


Qamprror. l 
The —— of a decorsed rietor is 

not prevented, in the way in which 
deceased would have been were he 

alive, from pna a acte done 


by the said proprietor s benamee- 
dar 


. 511 


oe 333 


Canosa Procspuzss Cops. 

A judicial offloer acting too hastily 
against parties whose dit 
seers to obstruct E ei 
Justice, is not premmaed to have 
acted vexationsly in the sense of 
Sectidn 270, but in good faith 

Chapter XL Soe Jurisdiction (20) 


clerical error, but must be rectified CROS- Á PPrMAL. 


by way of review within the pre- 
scribed time 

(6) The principle of the Full Bench 
Ruling at page 109 of VI Weekl 

(Miscellaneous Rulings 

is applicable to mterest ips 
not awarded by the decree, end’ 
must be pied to all decrees 
passed either Prat or after the 


executor to whom leave was reserv- 


. 414 


(1) Where plaintiff gets « decree in a suit 
to recover possomion against A 


claiming as proprietor, but not 
i dant olaimin 


a ryot, 

the 
2 pegis delie which is 
e al ed against, is not bound to 
bring a —— because the Oourt of 





date of that ju . 418 
(T) Flaintift if n PS mo part of his sab es a a meg 
claim, should not be deprived bas prn a 
` the benefit of the decree b oe Ta examine 
_ order as to ——— making him li ble >: 
, to defendant for more than he 
- would himself recover ; 5 | Currom. 
See Act XIV of 18659 (1) (1) The ——— of a ‘family on particular 
See Masne Profits (4) points may be learnt from the de- 
Sea esdings (1 claration of ruccessive heads of the 
a : family on solemn occasions 
Count Fuss’ Acr, (2) For the establishment of a famil 
1) Stamp duty upon an filed after of descent, there must be either a 
O) the siei came ato operation, can itive tradition that the —- @x- 
be levied according to the provi- ista, or a long series of instances of 
sions of that Aot ase 272 anomalous inheritance from which 
(3) Under the -——, trust “property the koolachar may be inferred 
descending on the death òf the (3) The ——— of one district cannot he 
trustee is liable to the ad valorem inferred from ita nee jn an- 
etapp duty duty prescribed by Schedule other until some geographical or 
11, to that Act .. 456 political connection is shewn to 
(9) No stamp duty is payeble under the exist between the two sii 
~— on probate granted to s second See Hoondee (2) 
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set 506 


136 


i. 


. 496 
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| 
D l ; 
ı Pages. | Decuwe—( Continued. ) page: 
Pay ad ed under Section 189, Code of Oi 
(1) A false charge leading to. a party's z ? vil 
‘being obliged to furpish bail causes fig ae ve. 826 
a loss of reputation for which an (5) purchaser of an er-parte —— 
award of rupece 20 as ——~ is not strongly tainted with fraud oan- 
unreasonable e «BS (8) z Rot be Pr E by it... 340 
(2) A suit for —— not exceeding rupees — is not satisfied by the taking 
SOO foe: ay (y pia L and of a kistbundee executed by the 
lom in business comes under Sec- J t-debtor, and the —— hol- 
tion 6 Act XI of 1865, and is not e A aae re the —— pein 
open to special a si - 179 lOBED 09 AgTDOS; 88 
(3) In a contract aa weld cere Was as he receives the instalments, nat 
that plaintiff should from time to to execute the decree ... woe 5 
time give defendant notice of the (7) An application to execute a soleh- 
` articles of wood-work wanted, —— namah filed after remand, in ap- ` 
| foe breach of contract oan only te peal, of a suit which has been de- 
wued for to the extant of the wood creed, is not a proceeding taken on 
not supplied to order ... 217 the basis of the — and cannot 
See Breach of Contract (1) (2) keep the —— alive vu O14 
See Causa of Action (2) (8) Where a -— of the Sudder Court is 
Seo Mesne (5) jn general terma, though the judg- 
Sez Ouxs di (5) ment indicates a different intention, 
See Right of Suit (4) the — should not be used to ob- 
Drouaxatony Surr. r a Ga how meea the 
1) In a suit me oted to what the 
Cas a septic pare ee eee T Court manifestly intended to grant 530 
sion in land hased in execution ) ee À yment by instal- 
by plaintiff who sued for a kuboo, SiS Per ar ea a a 
lout, Hep that there being no im- a ts falling 
vasion of plaintiff's title, was plication fo yea, Pere ene 
no cause of action. ... ve 28 See Asai 0) execution ... 547 
a A iy a pone See Costs (7) ) : 
efendant’s pottah is false, must See Execution 
make out a primd facie case before jag nips Choa (18) (23) 
the onus can be wn on defend- See Picea i 
ent to prove the genuineness of his =; 
pottah ae ee n. 117 | Duracrt. 
(3) A suit to obtain a declaration that a | Where an appellant is refused post- 
m bond wes falsely alleged ponement and his appeal is dismiss- 
iy a e ela ceed plamt- ed in his absence, the case is one 
gery ee ee po : ae ae YIII of 1859 i aoe 
obtamed by A tk Soe da XT of 1885 (1) 
not merely a —r-, but e suit for sub-- 
stantial relief n „ 49) | DEraparr, 
See Reversioner (3) ee 
Drorxe f not appear, urt mus 
— adjudicate on the sufficiency of his 
(1) A — comes under the J 
) of # other 1 aA Seoti exrxcusö # te “an ean 269 
205 Act 1869, and is liable to Daros. 
attachment and sle. For such À party is not entitled to benefit from 
A ee s —— mnde Act VI (B. 0.) of 
(2) ee ee of rent can aad or a 
retrospective effect ssc LI ite poe aes 
(3) A person to whom the ordering part 8 site party oss 4 
_ | Of & = gives nothing cannot ba Diepossrssiow, 
, treated as having soquired any Seo Limitation (10) 
right, me beceuse there has 
e E eT See Act X of 1859 (5) —g 
(4) A copy of the judgment, with the Seo Jurisdiction ( 
schedule of costa appended, does not 
constitgte a proper =-= as requir- Ses Mghomedax Law (3) aan 





F ‘sS INDEX (CIVIL RULINGS). ' xi 
. Page. Page. 
Doctcans: Eenancamunt— Continusd. ) 
(1) The rules the conduct of Thekoorance Dasses must be ap~ 
cases in Sosa a tires ~. 109 
cessitate the proving of-a which (3) A A finding plaintiff not entitled 
3 e are not disputed a æ 8 to s decree for ores SPA at 
(3) ——s not evi a aaa ai an enhanced rata, has ht to 
should not be admitted . 490 anes defondaht's pace e 
(3) It should be distinctly noted that an —— prospectively 148 
admissible ~~ coming under the (4) The rent of a tenure protéoted from 
class requiring oe is admitted «=a under Section 4 Act X of 
on the record subject to proof ... ibj . 1869 cannot be increased on the 
See Evidence aa” and of exoess land ..- 157 
DUx-PUTAREDAR. (5) Where defendant's tenure began from 
Tho status of a —— does not depend . à date later than the permanent 
ón registration Gr the consent ol pettlement, he is not entitled to tho- 
= thasanindas.. 195 presumptiun under Section 4 Act X 
See Rent (1) i g of 1859, even if he proves uniform 
rate of ent for 20 years  ... 183 
paym y 
F E (8) In a suit for a kuboolent at enhanced 
rates said to be those prevailing in 
: Hasim. adjacent villages, eee a 
person claiming seven Oocupant ryots o e neigh- 
j Tenio Ai bourhood, houat not a majori 
era 7 a E make a ce whisk or 
le continuous enjoyment not hound tò rebut ai 940 


of rene by pa eee 401 CT) A suit for a kubooleutat a rent, 
a where the rate claimed is above 
x Exeormurr. what is le, is a suit rA — 


In a suit to recover possession where * to which Bench at p 
laintiffe havo been ousted ds- porter, V 
ts who “herve a AH the TA ai T 
latter cannot set up claim of a WwW a laintiff, even after measure- 
yeep ; and plaintiffs’ right is ©) m nt mma 
ted by the limitation uader excess of land than exists, the 
Beotion 15 Act XIV of 1859 as aie lower Court is right in refusing to 
a holder dis help him to recover rent on a small 
le not merely for the profit h i exoces found in defendant's pos- 
aie out the land, but goeeion 
P ae rydt's loss . 428 (9) A notica of — on the ground that 
Sea Juri (17) the ryot is paying ata lower rate 
See Notice (7) than that paid by equal ryots shows 
F e eee that —— is sought under Olause 1 
Sea Sate (7) Section 17 Act X of 1859 we 391 
(10) lesa pE E E aa i 
4 ; oed rate, where defendants plead 
Pe RER TTO N (TA) a niar: shemale eyes 
o When their inadi moth that 
sd phe endowed by the ility to prove the potteh 
rietor and as sach pa ee i pte not prevent their being 
widow as trustea, it cannot be wed to acs uniform pay- 
r sold in satisfaction of « a aie ment . 393 
him or on bei CID A accra a _shebal under tem- 
einent, w i a 
Ermaronmor. potiah reciting that an aaa of 
(1) In a suit for ——— on the ground that Jumma shall ever be demanded, 
defendant holds lands in exoess of ee when his own rent is raised 
tla homed at for, paani by the ‘keminder on obtaining 
m are ent settlement, raise hi 
in’ defendant's ects and that he Teese rad? e ae 493 
? pays rent for a smaller 'area .». 91| (12) A putneedit for — on the 
(2) Ine at for ———- where plaintiff es- ground of his own rent being rais- 
es the ground his claim, ed, is not entitled to a dearee for « 
and defendant's plee under Section ~~ of exceds land in defendant's 
å 4 Act X of 1859 is not made out, possession, sete ss en pia 
the rules of proportion laid out in trespasser in eee a tee arx- 


- Fult Bench Buling in the case of $ ĉena iik ob. 


+ 
e . 


Exnaxommant—( Continued.) 
(18) Where there js no right of ooou- 
pancy, a landlord's notice of —— 

rd valid if it digi the ea! 

e ensuing year and the ground o 

such ——, the only' limit to his 

power of —— after notice being 

the fairness and reasonableness of 


the rent one ese eae 
See Decres (2) 
See Intermedi Tenure (2) 
See Kubooleut (1) 
Ses Notice (68) . 
Esror rx... 


- Only matters decided between the 
parties the decree in the suit, 
should treated es binding 

inst them im subsequent litiga- 

tion: no of the reasoning on 

the findings of fact is binding far- 

ther than for the purposes of the 
particular decision J (3)? 

Sea Ras -7 i ; 2) (3); 

See Title (2) oe 

Evmaxca. 


(1) In a boundary dispute, a survey-map, 
if not conclusive ——. is important 


and should be considered rer 


(2) The Judge of an Appellate Court 
should allow the parties or their 
leaders to submit the —— at the 
earing in pantech E 
comment and argument they thi 


DeCesBArY ase x si 

(3) The copy of a copy of a document 
is —— when it comes from a public 

office, and the original is shewn to 

have been lost ee ves 
(4) A statement by a pleader on behalf 
of his client after full considere- 

tion and consultation, is admissible 

as —— against that client in an- 

other case in which he is a ce 

(5) The —— of a defendants agent in 
the absence of defendant's‘ own de- 
position, is legal —— m es 

(6) A map is not admissible as — unless 
it is stamped ... Ski “ai 

(7) Where an urpunnamah is proved bu 
cannot be found, the Court may 

t as secondary —— the au- 

thenticated vopy af an authentioat- 


ed copy ebu eee eas 
(8) Though no right or title can be de- 
cid 


ed ad to defendant on the 

basis of a ee a to which he 

was not a party, it would yet be 

~—— that by an order passed on it 

° plaintiff was put in ion 

(9) A Oollectorate pMon’s return of ser- 

” vice of notice is not legal dee 

(10) An admission before a istrar of 

f the receipt of purchase-money at- 

tested by his endorsement, is not 

; conclusi¥e ——; but the party 

i e 
e e 


Page. 
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. 281 
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Page. 


Kyromnon— ( Continued, ) 


secking to get ont of its effect, 
must make out his case by very 


clear aerua eae ore eae 
(11) Where the order for a local inves- ` 


tigation under Section 180, Oode of 
Ci 


vil Procedure, is not objected to 
by the opposite party at the time, 
o Commissioner's report and the 


depositions may be viewed as ——- 291 


(12) A Court is bound to receive as —— 
autheuticated documents named in 
the plaint and filed on the day for 
fixing issues, even though through 

. inadvertence of the amlah they 
were not made part of the record 


(13) When there is a conflict between a- 


Judge's memoranda of —— and 
the recorded depositions of wit- 
nesses, the Court must be guided 
by the latter ... i 


14) Ine suit plaintiff's ina- 
U8 hy to substantiate an alleged 
pottah, is no reason why he should 
not be permitted to fall back upon 
other —" aoe ae tss 
(15) Where in s smit for possession of 
land contained in a. Government 
resumed mehal, defendant applies 
for a oo ison with the maps 
and chi made in a boundary 
dispute between the zemindar and 
Government, to show that the land 


See Registration (1 

Bes Special a (9) 
Exons Lap. 

See EKakancement (T) (8) 

Sea Rent Suit (8) 


Eixcmes Piyaoorr. 
See Eeecution (7) 
ice in to be consladed by 
l a 18 oo 
2 contention that his application to 
execute is not bond Ada, he should 
be allowed to explain all his acts... 
(2) Payments out of Court may be ceru- 
Fed to the Court and proved by 
the decree-holder to avoid the law 
of limitation, notwi Sec- 
tion 206 Act VIII. 1869 4 
(3) A widow claiming to be & trustee of 
property endowed by her husband, 
. isnot bound by a decision adverse 


323 


375 


399 


p: 


— 


Execurion—( Continued.) 
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ee Exuourion———( Continued. ) 


to a olaim set up by her husband's 
-father in respect of that pro- 
ala al Bi eases 


purchased, his suit shonld be de- 
creed to the extent to which these 
neu and interests are found to 


(4) A Lower “Appellate Judge ‘decreeing (16) a Poen iu ent-debtors and 
in satisfaction of a decree- decree- purchase of a 

haldara claim from the of decreé by ine of the debtors oper- 

a house, should determine ates as a satisfaction of the decree, 

and adj the value of the house, kacs cannot SA be legally 

and not that duty to the —— ecuted 

department . 194 (17) An n application for partial — —_— though 

(5) The omission ofa deoree-holder to ineffectual, must, if 
ôn pending bond "ade under a mis-appre- 
an application for re-h , is no hension of law, be od asa. 
T of want of bona oe 197 ious keeping decree 


6) Bayi good faith at a n—— 
©) apes Sk Wiese 


quire into the vendor's title te 
(7) Sams paid in ——~ im excess of what 
was dua under the decree, can only 
be recovered by appHoation to the 
- Court which executed the deores ... 
(8) When e decree-holder mto Court 
money for issue of notices of st- 


(18) A ae Ooincil decree ordering 
‘ possession with mesne profits but 
without interest, does not interfere 
with the power of the Judge who 
executes it to award interest on 


cee om at Sof otros to deta 


eee 


out 2 money de- 


tachment s me i mtention is sie eae dullow 

to .. 163 
(9) A party ob os eee which he has a lien into the baie 
i ebt by sale of two : EE OE ROT een eee oe 


Paoi Hoth seid i 


or either ... 

(10) TE peo tive attachment and sale 
of a a Dor right to 
mainterance allowed by a decree 
cannot be ordered; but m view of 
an instalment mg dua, the 


(20) The (eave of “gallubena, without 
indication of the mode in which 

~——— is to be obtained, is not a 
= rege donc 

Ye tas ae 

(21) Under ion 204, Civil ure 
Coda, the decree of the Appellate 


Oourt mak order for - 
„payment ” — “i a 188 Court ma ei rages: pene 
11 f a decree-holder who ren 
ve to get fall Ea a aie ra liable for the o of the 
to a civil mit, keep decree decree, and the Recorder’s order 
alre aed ea aap soap a aaa 
12 Where a deoree requires the surety is open to fis 
a ment-debtor to render accounta, (22) There is no ure under Act 
can only account for monies SER VIL of 1859 according to which 
into his hands, and it is open to the ——— may be taken out of a kistee- 
dearee-holder to show that this has bundee incorporated into a gla 
not been done 260 without a ous suit ... 


(13) Where it would take 20 years to pay 


(23) Where an appeal. is inadvertently 


off the debts from the profits of the tre ic share-holders 

attached property of the j t- instead of five, the Court executing 

a & ‘Court eon: sa it errs in the entire 

a is t in not appoints ao sare 
our ban aoe 


1859, the debt can be clear- 
ed off In six months... = 


(14) Paying tallubene and taking out 





SS AF he 8S 
eA 1) (4 


Sa ides Ameen D 
Sas Deares (6) (8) (D) a 


process evinoe a sufficient bond Ade 
Intention of aas- the fruits of Ses Interest ms 
a decree es — See Jomt- Decrees (1) (3) 
(ie) Whee a parkas in claims peruse as 


more than the share of the person 
_ whos rights and interests he has 


Lien (2) 


e ) Son Leseitation (4) (6) s 


a 
hd + 
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Exrovriom— (Continued. ) 

Ses Mesns Profits (1) (2) (7) (8) 

See Pre ( 

See Sale (4) (10) 

Ex-Parrn, 

An order setting aside an —— judg- 
ment is final where’ defendant shows ' 
sufficient cause for not appearing, 
and applica within 30 days after the 
attempt to execute process. Ana 
Sere will lie if the P is : 
without jurisdiqtion, or the app a 
tion is admitted after the prescribed ` 


time 

(2) It is not just to restore an — decree 
which two Courts on uent 
trial on the merits, find should not 
be renewed; and the Moonsiff's 
order admitting the caso to a ro- 
hearing is not open to appeal 

(3) SET eee toa 
Court J i 


4 


oe S15 
one of 
the debndknta d to set aside an 


sce as all, if justice 


(4) In dealing with a rait —, the Court 
must see that plaintiff's case is 
facie ; the mere a 
sence of the defendant not 
ing the presampuoe that plainti 
case is trv ave 
(5) Wherea paren decided ——— notwith- 
standmg repeated eee = 
time to enable defendant's 
nesses living in distant and differ. 
ent districts to be present, the 
eae Court remanded Do case for 


eam, 1d. 
See 1 Prooodere (12) 
F 


t 
T ‘ 


. 871 


" 803 


Furry. 
A suit to re-open 2 ——— included in 
an estate obtuned from the Gor- 
taimsble” the. gilt where EET 
taina t w bch oe 
desired ots. 
within (S mla of where « pablie 
established 


—— was 
Fome. 
See Possession (5) 
Forsc.osurn. 

Omiaion to give notice to the mort- 


representative, is 
riiden: eto ae the helo. of. 
—— proceedings 


v 


Formda Juven te, 
Tho rule laid fown in a case whero 


7 — are sought to be executed in 
our Couris a ve, 500 
. Forsan Tunprrorr. 


See Notice(1} . . è 
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we 182 


le ge 
oan 265. 





ae: 


Faavp. i E 


In a suit by a son of one of two 
members of a family who sold 
property, to 1° ee off a debt iy 
and his Aihara abare ifi is loge 
an s abare, if it 
that the father is connested with 
the institution of the suit with a 
view to defraud creditor, an im- 

rtant issue is raised which RERE 
tried and decided 

See Act VILI os C.) of 1885 a) 

See Bora 





. 436 


3 
è 
i 


GQHATWAL. 
A. seme CDOS grunt @ lease in perpe- 
tality 

Grovans or Aprman. 

Where one of the — in the written 

, memorandum is not alluded to in 
the hoart , the Oourt is not at 
fault if no ecision is upon 
it. Ifthe Oourt fails to decide such 
point after attention is called to it, 
a review of ee should .be 
eskod for . 


Bat 


296 


ase 


QUARDIAN 
A widow defending a suit as: —— of 

her minor son cannot be made Hha- 
ble in her own person as well as re- 
presenting her husband's heirs 


H 


193 


H, 
See Act VEII of 1869 (8) 


Hran Court. 
(1) Where the' decision of a Lower Court 
follows a view of the law taken | 


(2) the cannot interfere under Beo- 
tion 16 of the Charter Act where 


eal i ie 
170 
Lia) The i 
» 6ofthe Charter Aot is warranted x 
` akiro a Colector ratvese to notice 
an intervenor’s and therefore 
Aa (o: havo: retuned 1o By Oe. 
See Appeal (5) _ F 
« See Special Appeal (6) A 


~ 
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Page. Page. 
Hıpoo Law. I 
(1) Under tho Mitakshara a nephew suo- : 
ceeds, not as tha heir of his father, TsamapaR. 
La ee hed n a 70 | See Zemiadar (1) 
2) A Hindoo ing a rel : 
4 a a ant divest bimsel of title in his i The word —— expresses joint-ten 
femily estate which on his death even where: commensality is not 
devolves on his heirs, and not on implied 93 
mistress though she 
his funeral rites 197 | Incoumpxanca, 


eae 


quire 16 
(4) Ifa sister’s son is alive a$ the death of 


preceding female 

heir who succeeded to the property, 

he takes the succession ais 

(5) Amongst sapindes, the nearest sapinds 

excludes those more remote .. 482 
(8) A childless Hindoo is bound to adopt 
a aon, if at all anxious for his own 
salvation: and what is required to 

pe eee but impera- 


vee 548 
Sea Histon Widow (4) : 


time, 
become the abeclnte property of 
his adopted son, she may invest 


of her deughter and grand-daughter 63 
(2) À — enjo the immo pro- 
perty her deceased husbend 
cannot alienate the immoveable pro- 


P, perty or any rpe she has pur- 
chased autor profits of nibh 
( ) A estate ü wae Ù. 

3) A ——'s maintenance is a charge upon 

the family estate in ra A 


hands the estate may fall oo 263 
(4) Under the —— 2 adon is not on- 
i - titled to maintenance .. 498 
See Arrears of Rent (2) 
` l See Inheritance (3) 
See Sale (9) 


Hoonpma. 


pa nox be meal dy if the 
original been sxocep no gut- 
tom can override the terms of the 
. contract, or be sustained in a Court 
of Justice ae 


(1) Where s tenare whose lease does not 
reserve & t of sale for arrears of 
reot is for arrears, it is sold 
subject to ———+4, and the purchaser 
is bound by a decree of foreclosure 


only be treated as h & roni- 

froe tenure subject to that of the 
original tenant, and such rent-free 
tenure can be avoided by the pur- 
chaser when the tenure itself is sold 

under Act VIU (B. O.) of 1885 ... 

(3) A house built on a tenure cannot be 
considered an within thè mean- 

ing of Sention 16 Act VIII (B. O.) 

1885 ees 

See Purchaser (1) 
THe T AWE. 





Bi 


larger share in a former litigation 

tf SHIGE win question of iker tants 

\ Whore the imparbility of a Raj has 
impart a 

9 its origin in the Ray Heel the na- 

tare of the Raj would not exclude 


251 


from —— any ns of either 
sex, if without physical ar intellec- 
tual infirmi 376 


(3) ip deiela iis es kar oia 
ceased Hindoo who left a widow as 
his heir, it must be seen who was 
the nearest sapinds alive at the 


time of the death of the widow ... 442 
See Custom (2) 
LasoLvanor. 
The provisions of the Ciril Procedure 
Code in of ——- are applica- 
ble to decrees of Senall Oause Courts 
in the Mofusail we S71 
Sea Insolpeat. 
Drsat. 
. The of an ——~'s in 
the i ee is liable to be 
: divested by a in ‘pursuance of 
an subsisting at the 
time of the investing order q- 257 
Seo Insolvency. © 
See Security (1) 
Deetatmuwrr-Bown. ) 


. @ 
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Page 


Leer aL wurts. 
Ses Decree (9) 
Irrarwr. 

(1) — is rightly awarded on excess 
payment under a decree executed 
during the pendency of a special 
appeal, which decree was modified 
and the amount reduced in the 


(2) When here ape understand- 
ing that a oertain exorbitant rete of 

—— stipulated forin a bond is to 
continue after the time fixed for re- 

ent, the Odurt need not assume 

that the parties are bound to that 

rate by contract after such period... 

See Bond (3) 


Where a notice of enhancement in 
connection with an ——— states that 
the talookdar can collect so much 
rent from the the the talookdar 

su his claim to protection 
en (é And that he cannot obtain 
the rent olaimed from him : 


(2) 


The fact of s defendant in the first 
instance allowmg the imtervenor 
alone to appeal, does not debar him, 
when the oase is re-opened by re- 
mand, from appealing in his own 

See Procedare (16) | 
Inva Laxey, 
See Limitation (15) 


ot 


AXITY. 

Tf fraud is absent, want of clearness in 
specifying the arrears and costs for 
which a sale is made, in the mode 
of publishing the notice, is not an 
eet: the sale 

See Jurisdiction (6) 


(1) —— are to be fixed under Section 138, 
, Code of Civil Procedure. Where 
defendant dope not appear, the 
Oourt is not bound to fix a TE 

but should proceed under Section 

111 to hear enna ex- eee 
Whare a Court shortly lecision 
a records g proceeding declaring its 


e 
z 


y 


74 


284 


. 335 


572 


279 


l Tesues—( Continued.) 


Page. 


intention to frame additional —. 
and reserves tlie gotual framing for 
the time of giving judgment, its 
procedure is not warranted by Seo- 
tion 141 of the OQivil Procedure 
Code oy 
(3) Matters in dirpute should be ascertain- 
ed from the hearing of the suit as 
well as from the plaint and answer ; 
and it is not necemary that a de- 
cision come to upon ———~ fixed in 
the lower Court should be set 
aside on account of indistinctness 
in the form of the plaint 
See Fraud (1) 
Ses Parties (2) , 


151 


286 


Jormpan or CAusms. 


` Where a number of cases are institu- 
ted against the same defendant re- 

lating to the same matter, and plain- 

' tiff applies to have them All tried 


; rately on its merits n 
See Righi of Sxit (3) 
J OINT-D ech 


(1) One of several holders of the same de- 
cree wishing to take out execution, 
‘ z yer Lee under Section 207 
Act VITL 1859 to execute the whole 
maaan the Court may admit the 
ication, passing orders to 
ect this interests of the pier’ dé: 
cree-holders Bae ae 
(2) In a suit against inheriti ual- 
ly, E ay DOAR wits de. 
termining the Hebility of each ... 
(3) Where a —- for contribution 
against a Hindoo widow and the re- 
versioner, is executed against the 
latter as sole surviving ju t- 
debtor, by the sale of fis rights and 
interests m the property, the joint 
property is held to have passed, 
though the eale-certificate omits the 
word “ pro . wu. 329 
Soo Spesific Taabelity (1) 
Jormr Hrspoo Pamay. 
(1) Where a partition is made to determine 
the share of one member, and the 
other members continue to live and 
mess together, these others must be 
: presumed to have re-united «oe 200 
(2) The fact of plaintifle and judgment- 
« debtor being members of a —— does 
not create the presumption that 
certain sold in exegution is 
_ jont; plaintiffs having once 
. alleged separation the onus is on 
` them to prove that is was held 

jointly aie 


110 


159 


238 


wa | 


~—_ 1 
i ~~ 
Aa EEA AA E PA AAAA 


4 


Zh INDEX 


Page. 





Aa amannan bie 
r 


Jone Hnrmoo Faxorr—( Continued.) 
(3) Where ‘eae of the Ariy “7: is 
v Joint andthe members live mr com- & 
m there is warrantable pre- 
ee thatthe familyis joint!.. $04 
© (4) The wives and mothers ofa ard as 
» rouch members: ofthe. family asis: 
thain husbands andisons'; and where 
property du purchased! in the : nimo 
of a female member during the: life 
of heerminor son: the: pradumption (“i- 
of jont itichis not rebutted 
by the fact ofiher nome Sas 
tered'in the. Collector's books: “... 357 
(5) The special mle of Hindoo Aaw- an- 
-: darrwhiolra re-united peroener takes 
the heri nto? E EE ofa 
separate t ofian ‘equal da-{ t 
gree, applies only hee ii oo- 
parcenersre-united. b- affeo-'' 
- tion andslive in the same house with — 
entiveioomm of interest: 9,,, 449 
(8) a presumption : :of> Hindoo Law 
the a member of 
a familycto usive right tr a 
hois æhichthe aTa a ea 
in the oasa. ofa ma inde on 4AB 
(7) The m of. certain joint 
-y tannot Any. t to: sel¥ a 
part of it on the presumption of 





plaintifPe consent: ‘however: sioh ii * 


presumption ma Paterno 
chasers; iioi. caine ans ABT 
See Certifoate (2) 
Sea Partition (3). 


R Gian A ok, Sel 


Jocar, 
~> Sea Decree (8) 
` Jupamarr-DEBTOR. 
(1) The silence of.s — ons 
re soe eT 
en hə o jects ralleging > 
irregularity, provided.the all 
is made within the 30-deys 
) n y law i IE SI vy 
2 ero is no law au the High 
k Court to interfere for the relief of 
a e EE A has 
been attached in execution of à a 
cree of a Small OauseOourt - 


See Liability (2). TEPENE 


Jorupioron. ee 
(1) In respect of an appeal to the Collec- 
tor as a conditiom precedent toe ` 
suit in the Civil Court under Seo-. 


95 


a 


~ 534 


+ le 
+ 


tion 13 Act VIOI (B. 0.) off 1866: a7] 


(3) Ina suit on the ground of 
ejectment where defendant ` -is 
sardar entitled to the rents _ 


a Civil Court to f 
(9 of: een a 


oO pan as ae Low 


CIVIL , RULINGS). 


CTU). ECLI 










ea ee 7 
+ 
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J URIMDICTION—( Contmued. ) 


it ee of a a 
E SE on of a de- 


are part.of the oriġinal 
civil sult tried by himself .. . a 
©) In a suit to recover money alleged to 
‘Have been paid in exoess of plain- 
taff’s share of rent on acoount of,. 
his co-tenant `° . a 
(8) Where: in an exetution-sale under 
Tacit diye by an O 
t t contrivance .. 
of tha decree-holder a 88 
(7) Where a Judge finds that an applica. 
thon tharo a o apponi rom bi Aag À er 
there is no appeal from his 
(8) As respects the re-arrest of a judg- .., 
Z. ment-debtor withont any : n 
or motion ‘of the dêcree-ho ves 
CTT 2 Ps at tothe: 


a tracers 80 
(10) bil taap i eNi been plain- 
servant in chargo of lle ahop, 

on the understanding th he’ was 

to have’s small share of' the pecttta 

in lleu of fixed wages, is sued for 

recovery. of the balanos after deduc- : 

tion of such remuneration ~ n + 89 
(11) Of thé High Court ander Section 16 
‘of the Charter Act where mère . 
‘errors of law are committed by a- 
Lower A te .Oourt in cases in 
which the ’ High Court has no ap- 


(13) a Zi Ja ie sett ot 
; ‘belease óf mon ee as 
an order of High Court from .. 
e holder. of a ae certifigate under `- 
Act XX VII aao 108 
(13) Where it is sought to be shown that - 
“` no separation of 


Osis ace Wedd ae ijmilee yall the 
e ries has never been .. 

ya opment + `. Bigs 

(14) Ofe Wil oat o eet aude the 


a of á Collector in execu- .. 
Ta of his own Oourt,.. 
(15) In an‘appeal in'a suit.under Cleuse’4 
’ -Rection 23 Act X of 1859, where 
Bae sues’ Tot. ejectment under 
pee e ay a a 


62 


68 


, » 


ai ` 
a 


166 


tion that defend- 
ing the determi- 
nation’ of his tenan , holds onas a 


i (18) In ol ha dediidn OP kti. 
‘tors in a matter notin diference, 
7 betwen tho partig nor rafrril to 5 
1 
(19) Whe’ a rival decroe-holder shows 
* that an-attachment should wot have 
jasued, as the. decree under. which 
it issued is barred by lapse of time 219 


0 


171 
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INDEX (CIVIL RULINGS). - 
Page. 
(30) OF a Moons cgi. cece ne recovery | 
a im aren insti In a wait t for the 
in his Court before Act VIL (B.0.) (35) eae Ae his property illegally 
‘of 1869, and decided by him after Gstraibed as tho property of another 
ie nim Revenus aller ryot cee 451 
(31) In aa the seat otjedt of which is to @) peer car et iy Ncerpercian by when 
“obtain a division of the lands of an there are houses on the land de- 
peig revenue to Govern- 5 . 463 


_ (29) ees of the assessment or ascer- 
“tainment of rents of land which has 
hitherto pan none, by a Collector 

measure it under 


n 10 Aos VI (B. O. of 1682 243 |` 


(23) In a suit to have oertain 
clared lable for the misfsotion of 
an instalment-bond 
(24) Or a arr Oane Panan 
bond, in Ae 
Ae ERA af pa ae 
the sale of the immoveab poparty 


pledged ; a 
regard to, allowing the nr > 
. 311 


(25) Whare an applioation under Section 
oe aa j 

as a ruit 
(28) In a suit by a seminder under Secr 
tion 24 Aot X of 1859, where the 


. 397 


ee 

an) re property is sized and retain- 
ed D7 A Collector in his capacity of 

(28) Ofa Recorder in pronouncing against = 
a er cing at 

gia abdin ofa mil, where aron 

_ of procedure have been 
in the trial 


Court ~ 352 
(30) Under Bection 3 Act XL of 1858, of 
a Small Cause Court constituted 


ae Act XI of 1865 ... 369 
(31) In a suit for the of a sum 
below Rs. 500 alleged to be im 
perly taken away from the Callec- 
u. tor, who held itin deposit on ac- 
count of certain lands taken for 
` ublic 397 


= ” ats 





mised 
(37) vt disputed the Butwarrah law in 


respect 
uted questions of right and 
title, in shares ; and in ne 


of partition .. 

ivision of land and as 

(39) Tha cil eee from a scn 
tractor money which he had receiv- 
ed on the completion of the con- 
tract, and which had been held 
back to meet the contingency of 
expenses in case of failure 

(40) In a suit by a lessor for arrears of 
rent where the principal matter de- 
mised -under the lease is land, min 


dig factorios are merely the 


juneta 
(41) i Civil Court where a manager is 
REEE DE Act XL of ee 539 


eir m om 


618 


Kuis Pommer. 


Sos Transfer (2) 
KosooLrwer. 


n 


-4 





~~ : INDEX (CIVIL RULINGS), xix 
Page. = Page. 
` L Lamas—f Continued. ) , 
entering on the land as cultivators 
Lapras or Poerrron. . with consent of the Iandlord need 
Where a Mahomedan lady residing not show the ex-lessee their au- 
_within a town where the Court thori wee 133 
holds its sittmg, is willing to admit Pingo eee 11) ` 
the Court to an interview at her Sea Intermaciate (1) 
own naca. the J should 
not insist on appear- 
ance in Court 1 129 | Laxsson. 


en ee ans th dar’s right 

(1) a eclaring the semindar’s 
to assess rent on lands held 

———grante made since 1st December 

a tag as between a 
person in possession, 

relation of landlord and tenant ... 

(3) Unless the holder of a resumption 

decree takes steps under Regulation 

XIX of 1798 te have the revenue 

ee and the defendant consents 


Ce the Pag E O; 


Ei In determining tho” modo of sessing 
ay ee eon wap 


i baer NR A T 
prior to 1790 has been decided 
by the decree for resumption, Every 
case rca me Rection 30 
Regulation II of 11819 cannot be 

presumed to deal with an estate hald 
car to 1900 ene 


a Tp 


LAKHBRAJDARS, 
ER eae resumed heve 


(3) A resumption decree does not destroy 
the proprietary right of the ——. 


Lessee. 

(1 ia pm ro a nin 
cover land from a -— of an adjoin- 
ing monzah, both making title under 
one semindar, and where a survey’ 


ped st when both mousahs were - 


(32) Where R ee WhOSG ny eh 
retains possession in a of a new 
~a without increased rent, parties 


Doe 483 


A — prorenting go from paying 


rent to the lessee when he comes 


Lias. 

(1) Me dane abond from a 
debtor without the 
Enowinige or consent of the sure- 
are Eib to be dis- 
(2) The da inna heir Rata deceased 

t-debtor to 
ia ie of his » is liable to 
account for it usive of meme 
profits, ite: in the shape of 
rents or of interest oes 
(3) A tenant’s——to pay his jumma to the 
party entitled, cannot be split up 
his consent Da oes 


: without 
- (4) In the absence of an 


capi Oode PO Proca. 
ate or of any thing 
wither or not tha mir bala 
é 8 eum o 
Boud, that sum only can be re- 
quired from him 
rig bara ie tea) 
See Evectment 
See i 
Ses Mortgage (2 
) B may attach and sell property 
1 on 
{ which A has obtained oa eee 
is ———- ; but the purchaser 
that- : 


attachment and sale, or of attach- 
ee and management, must take 


se Becontion (19) ™ 


cae against idow for 
In a suit a widow waste 
e and elienation auring the lives of 
plaintiff's mothers who are then the 
next heirs to the property ` es 
(2) In a suit for restoration to possession 
where plaintiff seeks to exclude the 


8 - question of title. e or 


» 253 


285 


.. 538 


» 246 


l 


33 


IML S cyi) 


Gear mae 


bas ae 1 
a 
pe SS 


INDEX (CIVIL RULINGS). 





o Page. f Page. 
Tnorarion—(Contiawed.) merna Lrmrra tion —( Conttxned. ) 
(3) Where defendant admits adverse pos- (15) In a quit by a dur-putneedar -fof the 
nt. session for.upwards of 1] years, and SER on ‘of land ‘to be 
plaintiff's cause of action. having ? held as a, sander an invalid 
arisen at: the close. of \a ~Gontest nbo title i 
with Government which. claimed to (16)-In respect to «an “application! to the 
resume the land, defendant alleges ' Court: under Section 35 of 
that he knew nothing of the .con- Aot XXII of 1861: to'brder a 
- test and that he has held possession subordinate Oourt’to receive an ap- 
. for 27 years peal which ought to have beenrre- 
(4) In respect to the execution of a de- »” ceived within 16 days of the original 
f -- ut decision- . teup ns att 518 
(5) As applied. to the time. dating which (17) As applied under Section 82-Act x 
ald does for review is pons 61 4 .o£1869.to the'recovery of rent .., 523 
- (6) As applied to an application! fox- + Ses. Intermediate Tenure (1) 


ecution! where“ the decree-holder 

fails to find any of the judgmant-- 

: debtor's property.: tse ~l} te 

(T) As to, time ia rag fof a suit where 
„plaintiff - relying on defendant’s re- 

atpresentafiom as to the: latter's resi- 

dence, a suit in a Oourt which 

ae yacasnot jurisdiction t or pi on 

É In: respect of the cause of actin in a 

is suit bya mamber of the family for 

m Geclaration.of right and title to cer- 


aaa | 


See Right of Way(3) 
848 Righi of sai (1), 


67 a syon 


'T he doctrind of' SE oe applicable 
“+ to the'cawe cf a purchaser at a sale 
= in exopntmon sae 308 


gg | Locus Panrrawrias. 


Where the faudalent-intention of a 
à oohveyance is not carried aut, a—— 
is. left fo plaintiff who. is entitled to 


~a tain dn ,a& family, estate in ‘rr ask ta be, quieted in p nif it 
Deas eek ar of pn orien | "hasbeen prajudicially affected ected by her 

ı -prevails to, meet ansestral debta, and : kohana for fon his own.ends by a ficti- 

‘,-,ageinst,mhich the Political Depart- | ma, tous js under Act X ww» 812 


ment in Ghota sc a has taken 

1 hat Out attachment aone fr af sos 

(9) How.toybe,camputed : where the Court 

, has been unable ton decide, a suit 
' -owing to defect of apui or 

i „other, cause pe aoa, 

(10), As affected -by plaintiffs filare to 
prove dispossession on the date 
mentioned in the plamt.: mn, 

(11) Where the purchaser ‚of. land. claim- 


- 1 | Mattomman Haw: ° 


ea Ge a Oe 
See Aot XXXV of 1888 (1) 
i 


Ia ad ihid >» 


(1) The consent’ given b heirs to'a testa- 
tor’s will before ER death, is no 

- assent at all: to'be vwalid,-it must 

- bé giren after the testator’s 


EN E from ! 2740) death " io n oyi ral atuu sa . 146 
ots, sues togekridiof an al- ' (2) Uder + the acknowledgment of a 
ia mokurruree ‘intermediate ten- | ` %+ father renders a son ’or: daughter 
ure of 1267.; and it also appears legitithate’ and an ‘heit, unless it is 
that plaintiff had been impossible for the child to be. so; -= 
` in oocupation’‘under a Hons lease and this acknowledgment need 
gh Pipex et a 1263. . i . 191 not be such as to be evidence of - 
(12) As applied to the admission of Privy marriage 408 
' Council Appeals ped (3) An agreement between a Mahomedan 
(13)da, pleaded against a. person who hav- | and his wife at the time of.marn- ` 
iad possession of a: mie of | age that. if he entered into « se- 

t ' oertain lands delivered “under cond marriage during her lifetime 
tidn 224, Code 'of Civil P without her consent, ahe would be 
obtainsan Aot- IV- award whilst al >. rentitledstosdtrorce herself: anditake 

--another suit for-the -remainder is m~a second husband, isin consonance 
pending, and defendant's pleader Hou witha ty ve 555 
admits in Court that the ð See Maintenance (3) 
tion remaining to be decid is one), apo sil ve ae ol 
of. costs ee R Pote IF ths. ese GOT Manommnam Wripow.. matsa pode al o 


(14) In: a guit under Clause 13 Section 1 
au Act XIV of:1859.t0 enforces right 
to 9 share jn. immovéable:property 


an-alleged to: ERE E property, 


(1) In awuit-by.the-hosband’ etA bald. by 
» -YOn pospossioniof., y 

&@ — in virtue ale olan tor dower, 
‘defendant having. failed ~to- prove 


au.whene claims as hein to her + forcible di n, the. inference 
husbead, Danii Aten P been in à oris i that. tha defendant.gat into pos- 
session on tho gro alleged by 


adverse possession for 9 years ev, 400 


è 
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; f pe w Page. 
Manomypay Wppw-»( Cortiausd.) ; Musor ( Contiaysd.). |. a 
c.cherself e with the — of the : the knowledge of the: ee in his 





eatate and that he cannot measure 
because he cannot ascertain them. 
If his avermentsa are objected to 
- and the Collector proveeds without 


8 ` enquiry, the proceedings are with- 


( „other hers. - wee 
(2) A, —- claiming’ to’ Hews a liait on a0 ` 
oount of her unsatisfied dower must 
‘clearly ‘přove”“ tle existence and 
amount of her dower mas 


| iat ep bo haa taken to obtain ° di i Rene 


Si 


7? LY out jurisdiction eas 532 
Mairwren anon. Mrema Proms. ^e >e VO tae tet 
(LD Tlie comes of ATR of —— (1) Where a suit for —— iş included in 
_, 1 must depend on the circumstances ; one for possession, plaititiff must 
" of ‘each case 73 value his cleim at--its ‘real amount, 
COVA dete for — tb be paid ate and cannot depart from the claim 
oértain’ rate per month stands on made by his plaint 
the same footing as a-deoree order -'- (2) ——- being docreed,.the mode of as- 
ing payment by instalments we 128|. certaining them is rightly: reserved 
(3) Where a Mahomedan wife rb-cofveys for the proceedings In execution ... 183 
to her husband the property re- (3) In a decree for possession with ——, ’ 
_oaived from him in fied of wer, | ,, Gecree-holder may ask the Court 
+ and His] e agreament co- | under Section 197, Civil Procedure 
-^ venan to pay hèr 'a certain an- | i Gode, to enquire into the amount 
~= nitity, “he ot ' whee payment | of —— in execution ~~ ---t-7~... 208 
on any si Sete which a | (4) In decreeing ~—, the Court cannot 
Mahomedan husband may avoid | t didallbw°bosts of collection  .., 
t of i. . 296 (8) Obstrdotion Ito’ possession "shay be a 
See Execution (10) i oe und '’for’s’ claim ' for- : 
See Hindoo ico ut not ‘for -“— unless there 
See Ree Adyudioata (5) epic -í wwe 221 
(6) In'alsuit-for 1. when the value of 
MAJORITY, gy. a Ioma u b the-produde óf a jùlkur’ is' decreed 
The provision as to——— in Beation 96 to be asoettaihed th execution, the 
Act XL of 1858 applies, ‘though Lower Appellite Courbis right in 
~ proceedings may- riot - have / been taking the nearest approximate va~, , 
y ataken -in the! Civil- Court for the lue indicated by the evidence and 
- „oaro of the. person and roperty of “the plaintiff’s-statament- <' .,, 288 
ty one! (not .2 European ritish sub- (7) A aea debian must -make good 
a ject) who has attained the age of 18 laim to a deduction on account 
es years wee 451 of- -— when called upon by the 
- , * Qourt executing the decree: other- 
MAWAGHB FG yee ee ` _ wisa he loses his remedy * ,,, 266 
iis cf A  Ganink (8) When a decree awards -—— up to 
resign without’ the-Oour't’s permis- of institution of suit, the 
2 sion, and without docountiig ’ to Const executing it has no power to`; 
it his ‘successor for all monies recatved give more one 
“+ and disbursed v0 898 | (8) A'suit: to--recover’a sum‘ ay part of 
—- See Execution 18) : ~ oonsideration+mo which would 
Ses Jurisdiction (41) - have been:recoy from the pro- 
' ¥ ' fits of the tenures agreed to be 
wars diag igs satata o Ss - sold," had it not beem for defend- 
t in payments confer no ryotee title (ants breach of “contract, and a 
1. . on the marfutwar ard - gum paid om'aocount ofrent due 
i 4 > by defendant with interest, is not a 
Maasvrxmurr. me 4 ue for —— but for interest  .,, 408 
1 HEE ee .O,) of 1862 hot Eijectuient (2) 
a stlobj ae powell hile ta: i i Erena (17) 
patie be set aside in ap- Lesson 
“re ' objections made sabe oan See Procedare (19) 
sete andy wha or ter y : 23 |:Mraor. os’ 1 
(2) s pspers® are inadmissible: in law (1) Where the» iida af money adier a 
tahere: there :isuno d proof of tha bond, pledging the bérrower’s’ own 
; pee under which they, share of an estate and the shares 
fen te ay . 218 of >—~s, sues to recover from the 
ES Ani penne sn Seotion!40 Mict VI borrower ‘the ‘rent ‘paid-on ac- 
of 11862:must first prove count ofthe shares’ df the ——s, his 


37 








Pees , INDEX (ovm. RULINGS). ae 
Mirror—( Continued. ) Moxreacor. iii 
(2) The ples of minority can be used to Where the ——s of a talook on suo- 
protect a——, but not to injure third ceeding in a suit for redemption 
parties ; e. g., a— who understands sue for a declaration of ri ee to 
the transaction making e sale, must pale rent from oertain under- m 
refund the consideration money aes whom defendant ae 
before he can get back the property 268 decree for rent, his 
See Adoption (2 sere "being that within the ta- 
See Civil Court (1) look is a jamma 
Ses Jurisdiction (30) him and for which he s rent 
7 i to, the mortgagee's putn , Harp 
- Mexurrverm. ea the real question is whether 
te 
a) aa holding pi permanent settle- Sae esses gale ra SAKP 
from ernment cannot tering redam 
i AEE the validity of a ——— .. ia aii pR “enters ( 
ce previously granted by them- Movuvecax Jors, — ~ 
(2) A —— tenure granted in perpetuity oe G s 
a ue by the grantor, > | Movsannx Prorzarr. : 
ree See eee rena The thatch ofa house is—, and a suit 
. to recover its price if not exceed- 
Momwy-DROREE. ing wa a must be brought in a 
Where a mortgagee electing to take a E 
simple purchases the m N 
7e sold in execution, and is af- 
ma by a party claim- Naraw. < 
ing to hold on & prior conveyance, siete ‘ Fota 
he cannot bring « sait to bavo the a oe © 
declared 195 + ' 
Pe ey Bel deceased son's daughter's son =... 328 
See Zur-i-peshgesdar Nuw Tear. T 
Mooxrrzsr. (1) A party obtaining a—on parti- 
cannot go into fresh 
Before a M can suspend a—— evidence when the Bile aa on . 
hé must observe the requirements for hearmg; though the Court 
of Section 16 Act of 1868 may make further inquiry if neces- 
and furnish the ——- with a pela Bary . . 161 
of gaat against him and (2) When ——s are moved for on 
him notice wpa day" on w a of facts, the facts should 
such a ae . 171 OS ay aiden the answer support- < 
vit Ù, 
Morrasax. (3) ee a judgment-debtor in a Small 
° . Court under 
(1) Where in consideration of a loan, a Section 21, Act XI of 1086 that 
Pe ten ae eae she will file her grounds for à — 
m the hands of the lender for a on the next day of the Oourt’s sit- 
term of years till the loan is liqui- ting,and files her application on the 
dated, the transaction is not a lease day following the next day,the J 
- but a usufructuary —— a 331 is right in proceeding to oe k 
(2) Where tenants, after mortgaging their application ... . 281 
land unknown tothe landlord, agree F 
to pay an increased rent, and the Nornos. j 
property is sold in satisfaction of (1) How —— should be served whee a 
the —— debt, the landlord re- ; respondent ritish 
saver: oo inoruesed’ reni fon hai els eater Wor . 3i 
tenants or the party succeeding to (3) A —— of enbancement treating a 
. ther right and mterest bee 5 not personally a cultivator 
Ses Declaratory Swit (3) r Ene holding a jumma with ryote ` 
See Jurisdiction (24) ander him, es an ordinary fyot with 
See Morsy deorse (1) pata of occupancy, is pian 
Ses reef (1) . : informal a 58 
"See i 


Sos Righi of Sell 4) 


L d 


=~ 


(8) The dbjection of non-sarvice of pom 


P EEN ATE STS 


=“, 
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Norson—/ Continued. ) l Orica Assiarss. 
below, is allowed in special appeal See Insolvent (1) are 
when the mit , provimone aitee 
of lew for the substantial tot- Onvs Pgonawni. g o a g 


tion of the ryot, y 
Was ens 
() A xemindax’s —— on an 
to pay rent at current rates for oer- 
tain land declared by decree to be 
invalid Iakheraj, is simply a ror 
nE D On a a iai 
pem na responden ers 
(5) berria upon saa: real 
as 


é 


(8) Where a -—~ of enhancement of rent 
of an intermediate tenure states 


district it is & pee 

(T) A decree obtained by plaintif?s ven- 

dor for a kubooleut at enhanced 

rates of rent, creates a new oon- 

. tract between the parties, and 

where the vendor's whole title is 

conveyed to the plaintif who pra 
defendant distinct ——, 

is entitled to succeed i hia gait = 

set asido the pottah. Case at 12 


: W. R. p. 209, distinguished a... 
(8) A ryot ahd not give -— under Bes- 
tion 19 Act X of 1859, or Section 


20 Act VII (B. O.) of 1889, to 
entitle him to give up the land as 
the termination of ea short lease 
under which he holds ee 
(9) A —— that is sufficient to enable a 
tenant to contest the landlord's 
demand in the original suit aud on 
cannot be objected 
cient in i 


a tenant and he is liable to pay rent 


a A defendant cannot bring money 


into Court secretly on an ez- 


` Opsncrioms. © 


-— under Section 348, Act VII. 
1859 may be urged at any time in 
course of hearing of an appeal... 

See Certifloate (3) 


71 


272 


335 


560 


18 


G) Where defendant having oaie plain- 
tiff, admits his alleged possesion 
but contends that it has 
permissive posseesion, as that ofa 
tenant, not possession as owner ... 

(2) In a suit to ee ASAE dat 
an uct, on n 
Sait is entitled to the exolusive 
use of the water 

(3) Ina suit for declaration of plaintiff's 
rey nee as a to his 
uncle's and for the reversal 
of af deed of “als EAE RRS 
set up by defendant 

(4) In a suit to set aside a sale in execu 
n oolorable, false and collu- 


(5) eee posession and damages 
on sod ae eas wroagfal occu- 


(8) Whore plaintiff claims land as belong- 
to his putnee and defendant 

: eges that it forms part of the 
resumed land of a jote for which 
he has obtained a decree in a re- 
sumption suit; and the question 
at issue is whether the land is mål 

as beyond the limits of the decree, 
or lakhersj as included in the chit- 
tahs acoording tó whioh ion 
tea given to defendant m execu- 


T) EEES E E E 
Section 246 Oode of Civil Prooe- 
d of al- 
lged possession and adjudication 
of title l 


(8) In a suit for posession where laintiff 
claims under a pottah A EDER 
of which is not denied by defendant, 
a thet the lessor had no 
to grant it 
(9) oe suite ita for confirmation of possession 
adjudication of tide ... ` 
(10) In a suit to recover on of land 
within plaintdPs estate where de- 
fondant sets up a rent-free title ... 
(11) Where a ryot sues for a pottah at the 
a fixed by the am giren , 
y defendant ... wes 420 
(12) Where a landlord claims rent from a . 
ot holding under a short lease, 
fore period after the expiry of his 
ses © are 
(13) Whee plaintiff starts a primd Jaoie 
case by alleging that the bye-mo- 
kasa sat up by judgment-debtor’s 
wife was executed in fraud of cre- 
š ditors, and Sormet & mean 
e motive for the fraud »v. 507 


. 13I 


. 202 
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rF ‘PALRO v; Joab 
a Page. | Page. 
Oxvs Ppopaspi—(Contiauad.) Partrrion—(Contixuad.) 
(14) Where a party claims to drect a bmd | Seo Joint Hindoo Family (5) 
in a natural flowing river sp as en, See Jurisdiction a3) 


bake fi cut of the water from TANRSHIP. - i 
s.. 516 In a suit for dissolution of —~ there 


party .. 
See dot 3 VIL of S0 ` f | should.,be. no absolute decree. for 
Ses Joint Bindoo Family (3) [ee eee 
Sea (3 ja i vQ. Amoun O f’ 
ee be .decreed. withont proof. of its 
Orama w swa been realixed and misappro- 
1. .——<Tin soll is not lost because the Se Jurisdiction a0) J a 
subject of- it para subm C Pous 
the owner: on re-formation ~sOrT. 
whatever: falls within his: known (1) Where Gorenci or ry 
boundaries. Ordinarily, there isno - pauper plaintifis decree ue 


Tight of accretion- w en the new v of stamps. lets the decree be sold in 


formation is on the site of what -was execution of another decree! against’ 
formerly held by an: individual as the Spleta and a an order 
pery ere” ‘ees £ snan i a us 
TEA DEEA ES P i ii from such sale; it cannot, sero 
P i is no surplus; say i that:the decree 

Pierres, was-sold subject to ‘ite! olgim fon € 

P PE TE E E coos stamps | «riit soas Td 205 

E : should not be -admittéd 'as defend- . (2) The amount of stamps in a —— is not 
ante on the mere allegation of hav- :, & lien on charge upon the decree in 
ing lent money -to defendant on favour of Government but -is-re- 
security ofthe property... > .. 19 coverable in the Serie rays a costs 


(2) In a suit against two: persons, the of suit . oo ee eee y X 3. 
' Court may raise the issue whether ° Panar. 77 


one of them is solely liable ; and _ , Sea Notice (11) 
a only being found. li ble, to pe Ses Regulation VIII qna (1) 
arate decree, et eae on 69 ‘ See Tenant un J ™ į 
(3) The lleotor - is - not P necessary PLADT. E 
: perty in # suit to set aside plainti tarting 
ana aiie aoe -12 E A plinti a Ray ast a 
' in purchasing oertain pto- 
A of 1859 “ ave one 112 perty, the knowledge, of an existing 
See Havarnoner uy - i enopmbrence .was EN t 
Parrrrron. . | ithheld, should tender . himse 
(1) Where plaintiff sues to obtain by —~ the tuto hes et ‘oath to 
_ half, of an ancestral dwellingrhouse See T 5 OgeRon T'ai: ese 388 
ocoupied by defendant -who: avers 2i (3) o scion reta 
that the house occupied by plain- Lea sey 
tiff is-also ancestral, and ing) 1) In a mit by a dur-putneedar where 
~u between them- the. -houses defendant abandons in the first Court 
they, respectively occupied had fall- the ——— "that plaintiff cannot; sue 
en to their respective shares, Heno sepergtaly from hig'oo-sherer,.the 
that the Court should inquire into —— cannot be entertained in th 
na Pee eck ae mie yt ae | Lower Appellate Court . , ` C0 
er he a right.to the — o ustment 
one without bringing the other mto i) he ee polio lle pani 
hatchpot - lowe até LI) ! has no- existence, the suit is, rightly 
(2) lide semindar pats up a E | dismissed poe... 24 
»forgale in. separate; and takes (, A delibe oo 
renta from two of.the purchasers @) deed by, which Niners : 
separately, no writen- consent is l bound cannot set up as a i Oy, 
necessary to his being: bound .to — he did so to others \ > >, 378 
recognize, the i san u teen BBS See Ejectment (1) 
(3) The fact.of two brothers living in the ` 
; same house isgnot conclusive of Pumans. 
thair being a joint family. Where 3 @ peared ciate who havi 
co-parceners..do not throw their a Saas memorandum of aaa 
rents, and Siam ee ae -tO argue: s case on the 
fund, there is a tween gro ae beie unable or- unpre- 
sc aaa uaa Ae ies 443 pared, may be ‘dealt: baal _by the 


pes adi ts =e 





l INDEX (OIVIL RULIKGA). xx¥ 
Praapar—( Continued.) ' | Possneron—{ Contiaxed.) - 
'  Oourt for neglect of du sned’ severalty without regard to 
pris allent fe otf in- fe Y 61 
terests 148 -See Act VIII of 1859 (1) 
(2) A ——— should not try to influence ` a Limitation Ca) 
Court reference to a course Sea Mahomedan Widow (1) 
adopted by another Oourt or to the See Onus Probendi (1) - 
view which the Appellate Oourt ° Posamesosy Burr, 
Bee w 178 Ses Evidence (14) 
. a wee fone 1) Seo Limitation (2) 
ts ae VILI of 1859 om | i ne 
Pumapas. (1) A —— granted by a Court of Wards 


Where a suit under Act X of 1859 


Possesstow 
(1) In a suit for land claimed by 
to have been re-claimed from 


(2) —— by recei e ctv 
@) Spee a ea a 
tion, and Bection 230 Act 
1859 is not restricted to personal 


occupation 

(3) Advorse ——— for more than 12 years 

i is of itself suficient to create a title 
(4) —— given to one of two Joint holders - 

. of a decree, is given on behalf ‘of 
both at 

(5) Where it is decreed that laintifte , 
are entitled to the valus of certain 
trees, as they had cut them down, 
until the Civil Court's final decision 

with regard to the title to the land, 
Harn that this is nota finding that 


(6) In asit LAR, a 
"tion of the question of Bandas 
should not be gone into till the 


a lon aa aa accurately 


ascertain 
(7) Plaintif suing for — as his uncle's ? 
heir, where the uncle left ters 
entitled to succeed, is not entitled: 
to a decree even if defendant’ is in 
wrongful possession of the ee 
eote. 
(8) As the separa erei Aak 
arpe ai 
tiff suing for a separation of a 
p to which she is jointly 
cia ian ad er E aa Oourt 
must request to re-frame 
the | ea as to award —— in 


a 


we 70 


12 


324 





without any term of years, must be 
PE as not 
ee after which on the 

lessce's refusal to make a frosh 
settlement, the Onllector may settle 

with other ai, 

(2) The issue whether a pottah is ten- 
dered or not, if not mised in the 
first Court, cannot be reised in the 


ee f th 

entity of the grantor’s niga 
with his admitted AROA n 
other documents, is, in a absence 


of ae witnesses, proof of its 


6 os reciting that: 


fnould be nó sbatantt of rent or 
increase of Jumma, grants the land 
at the rate then fixed for ever 
See Amulnamah (1) 
See Enhancement (11) $ 


Paru-EWPTION. 
(1) A right of — attaches to the sale of 
a share of a semindaree in the case 
of a oo-sharer, though it may not 
on the ground of vicinage 

(3) pale f ——- doos not attach to 
: the says Sagas Rapha 
Fav be ined i residents of a 
district or to a family or class of per- 
sons, it being for claimant to show 
Kale wp attaches to defendent FR 
3 et n A E tor both 

E Aoki end dagsa 


ane 


E Publio ü a aia give no right 


(6) The right to —— of 5 partner in the 
substance applies ses Paes 
ese sie e z 
(6) A party cannot exercise the of 
———— after eo 
f time of sale and purchase “ee 
(7) Where oertain brothers execnte an 
ikrarnamah that no sepa- 
ration shall take place without the 
consaat of all, and that if any one 
wished: to of his share he 
shall his btothers she 
2 „ | ence, Hauo that the pri of 


a 


over: 


land for building par- 
A T 


a 
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; Page.) Page. 
Fan-uurrion— (Continusd.) | ProcapuE—( Continued.) 
—— oinnot be exerised where i i 
E E N a e 
act of the Court one 455 the evidence, because a memoran» 
Pamscrrrrion. l dum of objections under Section 
—— is founded on the presum tion of 354 Act 1859 has not been 
a grant from long continued usine | fled f m 230 
terrupted user and enjoyment as of (6 A plaintiff giving no evidence in 
right ; we. 219. port of his claim, is not entitled to a 
See Rights (1) f decree because the defendant has 
P on i Sa i a æ 258 
i P e Court apply the provisions 
a ee of Section 170; Civil Procedare 
Court in sal ches the bench ee Oode, where a defendant contuma- 
doubt shonld be given to the re- aT a SEDE SE a Anawa a 
spondent, not the appellant + 228 | (8) How a party may satisfy the High ` 
See Joint Hindoo Family (4) (7) be fe ne Me ark eg 
; omitted hs pane was actually 
See Jurisdiction (42) - i taken in the oral plea vo 296 
Sas Right of oes (9) {8) Where the Judge of an Ap Oourt 
doea not consider the evidence 
Parvy Counc. " taken by the Court of first instanod 
See Costs (4) sufficient, and that he can ] 
Ses High Court (1) require more evidence to be taken, 
ENEN he o E Aay manner 
provi in Sections 354 to 357 
‘See Court Fess'Act (3) of the Code of Civil Procedure, but 
See Be \? : cannot set aside the first Oourt’s 
See Will (1 decree or ‘remand the oase for 
vsa. (10) Whee thes is no evid e 
. there is no evidence on the Te- 
1) In a suit to recover possession ofa eo : : 
a share of an estate on the ground of eae aera ne Oe a 
purchase stan execution-sale, which remanding the case under Section 
share is alleged to have been . 
1d to th ae 354 Ast VIIL of 1880, should direct 
rami moter Reet taaa f pch evidenos with tho fret Cour 
K a : nding to be sent up ecision 346 
Me Pg eT ara are (11) A Judge abona aot make for dafend- 
decree-holder having boen previ- a: AAN a = a 363 
doe! iia sala judg- s4| (12) Where the Lower Appellate Oourt 
(2) ‘Security taken from the holder ofa pen] a a 
cartificate of administration should : : 
E : of a case decided ex-parie, it does 
not be returned till the time allow- ight to d for the record that 
ed for an opposing claimant hes fhe eas ca as ; 
è opposiig 108 ee ee : 
ee ee pes l e Appellate Oourt . 431 
- (3) Where an AT T seer (13) A Judge in appeal sone not dismiss 
Seotion 159 Act VII. 1869, with- ee tla Votes 
out er of the proof required ae wer o 
by that Section, the Lower Appel- ground for plamtif’s contention ... 465 
‘ Iste Gourt is right ia not postpon- (14) In construing a sale certificate, the 
ing the case we 176 Court must try and ascertain what 
‘" (4) Where there is reason for thinking ‘ wasintended tobe sold: a mere mis- 
that the claim of a domnia. d tion does not defeat the pur- 
ing under Section 250, Civil chaser's rights vee 490 
- dure Code, of having been dispos- . , (15) Directly an imtervenor’s name has 
peed in egecution of a decree to ` been struck off on the ground that 
‘which he was not a party is bord he has no interest in peta oe 
Ade, the Oourt should treat the the evidence he has putin should be 
vase ase lar suit between removed from the recerd a 579 
claimant as plaintiff and decree- See Act VIII of 1859 (5) 
holden and jadgment-debter as Ses Appellate Court (1) 
defendants wou 209 See Appeal (7)* 


e + 





Pa 


Procavors— (Continued. } 
Soe Documents (2Y (3), 


See Evidence (2) 
See TARRO a 


Probandi (8 
See Regulation IT F ?819 (1) 
Pzrocexpmas. 

(1) A decree-holder objecting on the score 
of non-jurisdiction after the result 
of the —— he has carried on has 
proved unfavorable, cannot insti- 

tute — de novo unless he pays 
all the jadgment-debtor’s costs... 

(3) The rule approved by the Privy Ooan- 
eil vba reference to the term 

ing” in. Bection 20, 
1859, applies to the act 
of a Nazir in a sale and 

to the œl- 
a decree+ holder in 


(3) In a such as the 
investigation, ph cain 
than the appointed’ offoer;' it is 
assumed that what the Lower 
Gourt does is done rightly 
Ses Decree (TY 
- S20 Exseution (17) (20) 


aioe Rien. 
See Lakkerajdars (2) 


Purowass-Monyr. 
In a suit for ag cae of a contract 


and delive where the 
EE u E pay up’ 
unless vendor paid costa of 
tration, and the latter re-sold the 
propin plaintif is bound, if he 
not previously tendered “ 
. money, to pay it into 
Ses Contract (1) 


tation for s 
ther 


Poxonaser. 

(1) A — at a sale for arrears of reve- 
nue, with & ount title under 
Bection 37 Act XI of 1859, so- 
quires the estate free from any, 

Incumbrance accruing 
laches of former proprietors ; 

(2) In the absence of contrary proof, a 
—— Rİ a sals for arrears of reve- 
nus with a mount title ander 
Section 37 Act XI of 1859, must be 
assumed td be the owner w 

Sea Appeal (3) (9) 
See rom (15) 
Sse Bight of Way (5) 

Pura. 

Where.n —— dar i 


gsemindar, he is not liable for the 
kists which he is prevented from 


48 





s+ $91 


.» 553 


disturbed by a 


xi 





: ` Page. 
Porsu—( Continued.) 
collecting. A =m- dar sold out 
rere able for the rent of 
the sede arn cae eens 
petition. 
(3) Ths grent ofa —— tenure by a habit 
may be valid 
(3) A —— lease pledging the putneedar 


to give: no dur-putnee or mokur- 
rures lease ata loss jummah than 


- 228 


1819 ; 
a any of the putneedar's 
rahi, i bobad by the acts of the 
a of leases 446 © 
See rege Ql) 
Á 
Ses Righi A Suu CN a 
Purwampan. 


See Regulation VILI of 181% (1) 
R 


pong irae 
See Inheriiaace (2) 

See Sucossston (2) 
Racomps. ; 
gara e t office must 

sont o Court ; 

from « Court of Wards ae 
obtained: by the party needing 
than; by moens of a summons’ on 
the proper Officer .. 150 


Ruwarrion. 

A mortgagor's right of ——— is mdefoa, 
sible, and cannot be interfered with 
by unauthorized acis of the mort- 
gages ee 353 


Soe Interest (1) 
Ses Rent (1) 


RATION. -> 
(1) 4 kubooleut for one yeer containing 
a.provision extending the term, is 

not evidence without —~~ 
(2) A xemindar: must look only to his re- 
tenant; the ivalent of 
“m being presumed w he re- 
ceives rents from his tenant in re- 


170 


+ 
r had 
” 
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Ruarrearion—( Continued.) 
is eaxoseded the sums actually 
advanced, the bond should be re- 

a  '  gistered under Section 17 Act XX 

4 r of 1866 P 

1 t is not necessary for a fudge to take 
7 ài A SERA A directing ——— ... 
6) Mere ——- does not prevent a party 
from suing to contest the fact of 
‘the execution of the document... 
(T) —— of an istemraree pottah the ex- 
ecution of which is denied, raises a 
cloud on the landlord’s title and 
warrants a suit for its removal 


#st 


(8) The necessity of —— must be deter- | 


mined by the value of the consi- 
` deration stated in the deed ` 
See Act XX of 1866 (1) 
See (l 
' See Contract (3) 


RaeuLarion vu or 1798. | 
The 


ReacLarion cra 1793. 
Raa 
: Reeuration XXVII or 1793. 
Section 5 has no 
which did not exist m 1793 
poui hd V or 1799. 
Peper? taken possession of the 
ial nad as lawuris aa 
over to the custody of i 
Civil TE in the manner R 
Court should treat the pro- 
perty as practically in its own tem- 
: _ porary care 
BReavration XIX or 1814, 
Soe Juriadiohon (37) 


Bagunation Vor 1817. 
Bection 8. See Troarsre (1) (9) | 


Raeauation IL oF 1819. 
Decrees 


made under ~—. prior to 
265th sanuary 1865 for the Si 
tion of 
ist December 1790, are not void; 


í error in procedure not per s ren- 


Graais (1) 


ween 


dering void a decree ‘which the ’ 


Court was competent to make... 

See Lakheraj (3) Resemption (2) (3) 
Reauiarion VIII or 1819. 

There is nothing in — empowering 

. & putneedar to deposit rent in the 

- Judges Oourteor Collectorate be- 

fore the day of sale, or giving suoh 

BE ta E a 


#33 


- Bection 11 Clause 1, See Putnes D. 9 


Bection. 8'Ulause 3. See Patwee (1) 


Page. 


44 


application to bazars 


grants of later date than. 















a Page. 
Ruevuation VIII or 1819—{ Continued.) 
See Application (1) 
See Notice (11) 

See Reni (1) . 
Ragutation VIL or 1822.. 

Section 15. See Lakkheraydars. 
ReauLarion XI or 1825. 

Section 4. See Accretion (1) 
Rensar. ' 

See Aot FIII of 1859 (9) 

See Ex-parte (2) 
Rous. 


: See Procedure o (10) 
Ba-màirruaN. ` 


See Makomedan Law (3) 
Emag. i 
(1) A zemindar ——~ from Qo- 


recaiving 

vermnment on account of damage to 
his estate by a cyclone, is not bound 
to allow a —— to his under-tenants 


(2) A ryot has no PE im in law to——, 


er the landlord's m 
seve 270 


Rerr. 


(1), å dur-puineedar paying money as 
——- to mro a putnee from sale, 
REAREN a refund although his 

‘ ot registered . 195 

(3) ‘The price for the use of land in its 
_ improved state is —— which can 

` be sued for in the Oollector’s . 

Oourt, whatever the nature of the 

improvement: 


463 
~ See Act X-of 1859 (3) 
* See 


oon 


(1) Unless the circumstances of one == 
are on all Piha n r ioa of ano- 
‘ther, the Oourt’ 


to be cot rat gf lsd 


ae nner covers Oy apotik, ¥ 
580 > isn og a suit for rent at an 
enhanced rate and ires a notice 


under Section 13 Act 1859 eae 71 





INDEX (CIVIL RULINGS). xxx. 
Rawr Surr—( Continued.) , Res Apsupicata—(Contaned.) - = 
(3) A semindar is not bound to recognize bound by the finding in that suit 
as his tenant one whose name is - in to the ty of the will 309 
ee ee and it (4) A suit in which the cause of action is 
is ient for him to bring his - breach of oon should, under 
— i the parties from Section 7, Civil Procedure Oode, 


t 


whom has hitherto receired 


rent one 
(4) Where rents are not sued for -within 3 
years from the end of the for 
which they are du, the flot that 
damages were awarded agains t the 
plaintiff in a former suit for not. 
giving receipts for that year will 
not create a cause of action ies 
(5) A —— is not maintainable by one 
or more of several oo-sherer 


99 


` Soe Cause of Action (3) 
See Jurisdiction (20) 


RUrRYSRETATION. : 


Where appellant dies after the appeal 
has been filed and vakeel i 
E EE parae 
ed tos regular let- 
ters have net Boan taken out; but 
when the application is not made 
within a reasonabie time, the appeal 
ls dismissed 58 


Ras Apsupibata. 


(1) The cause of action cannot be sald to 
Se first onse ie arg 
posed of on a on g purel - 
nical t ppes} á wee 208 

(3) A defi t cannot, under a plea af 
hited i a e 
suit previo 

3 are heirs 
Br hadestew ene pion 

however is taken by M under an 

will, aud G: suit for a 
moiety is dismiæed, N who refused 
to jojn him as co-plaintiff is not 


194 


include plaintiff's whole claim. A 


subsequent suit to recover sums , 


due, is barred - 408 
(5) A decree in a suit fora kuboolent at 

an enhanoed is no bar under 

Section 2 Act of 1869 to a 


. ait for a declaration of the rights 
of the present plaintiff to hold ‘the 
land in lieu of maintenance on pay- 
ment ofa quit-rent, which cannot: 

` be tried by a Oollector 

(8) Where a suit for removal of an alleged 
nuisance is dismissed because plein 
tiff has failed to prove his c@se, 
there has been an adjudication, 
and another sujt will not le on the 


game cause ofaction . 
See Aat VILI of 1869 (6) 
See (1) 
See Jurisdiction (3 ) 
RmuMrriox. 
(1), Where a xemindar has obtained an 


* ex-parte decree declaring certain 
lands to be his mål lands, his only 
remedy is to have the rates deter- 
mined under which he is authorized 
to collect rents under Section 10 
Regulation XIX of 1793 and to 
obtain a kuboolent, and he must 
sue in the Collector's Court under 
Olause 1 Section 28 Act X of 
1869 a 
a roit for —— it does ‘not follow 
Popen by the Court of 
a procedure only sanctioned in 
„cial cases provided for by Section 
30 tion IL of 1819, that the 
deuree is made under that Regula- 
tion 
(3) Where even a —— decree is 
under Section 30 ion IT of 
1819 ier data than 
the Full ch Ruling af 25th 
Ep 865, it would not establish 
- that 


(2) In 


ete 


) 

Ses Regulation II of 1819. ° 
E tk E oie ll 

l) a sùit to 
by a widow, the l asa 
made a o0-defendani ste 
Where a husband leaves his Hindoo 
e Widow property to be enjoyed for 

+ 


- 
s 


r 


ELL 434 


+ 


aoe 873 


345 


f 


6 


4 
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Ruvarsronmb—( Continued.) 

_her lifetime, and after her death 
it is to became the absolute pro- 
perty of his adopted son, and 
the son dies before the widow, the 
claim of the son's heirs to inherit in 
succession to him is postponed till 


the widow's death 63 


(3) A reversionary heir to his uncle's 
property may sue during the life- 
time of the widow for a declaratory 
decree to the effect that an aliena- 
tion will not bind him in the event 


of his surviving the widow . 6 


(4) The ion in right of inheritance 
oi a widowed daughter having sons 


alive, is not adverse to a ——  .,, 147 


See Arrears of Rent (2) 
Ses Limiiahor (1) 
See Onus Prodaad (3) 


Ravisw. 
(i) A Re Appellate Oourt should not 


appellant who has been 

refused p nement, he ee 
ly for « re-hearing or a —— 

a 4 nt, but is not entitled to 


appeal y ‘ 26 
(3) The use in « petition of the words 
wife wafaw does not make it an 
application for —- under Section 
37 Code of Orvil Procedure, where 
it is clearly and distinc one 
under Section 119 for e re-trial in 


the presence of the petitioner .., 481 


See Coste (6 


Seo Limitation ( 
See Stamp (8). 
ea) Wh in a dispute about land plain 
ore 10 s a " 
tiff has failed to prove his title as 


5) 


p 
(2) A plai 


n the strength of his own —— 16, 
(3) Roe ee cannot 


destroy legal ———« even if no pro- 


test or objection be made ore LAE 


(4) —— of in a navigable river 
does not belong to the public, and 


the Government may grant it to an 


individual „n. 212 


(5) Deprivation of the ——~ to a rise of 
water is an injury; anda claim to 
repair a bund to secure such —— 

° is not answered by the tander of 
another bund® 


Right eat (9) mt 
Special dpe a 
umnoRs (1) a 


See 
Bea 
See 
' Sse 
Ses 


Rigrr or Oocuranoy. j 


n a title by prescription uaa 84 


wee 216 
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(1) Where occupants of land declared Ii- 
able to assessment, abandon it owing 
eee : against 
them, and others to Shom it is 
leased and nar aa held posession 
paying rent for upw of 12 
years are ousted by the original 
occupants who claim the land rent- 
free, Harop in & suit by the lessees 
that they are enti to recover 
possession pou 22] 

(2) The —— stated in Section 6 Act X 
of 1859 cannot be ex- 
cept as laid down in that Aot; the 
transférree not being entitled to 
make up his —— by adding the 
time during which his predecessor 
held the jote .. 183 

(3) A xemindar cannot eject tenants hord- 
ing for more than 12 years, even 
though they were originally ten- 

_ * ante-at-will oe ROL 

(4) & proprietor allowing a party to oc- 
cupy @ partion of his land without 
any reservation of right or limita- 
tion to him individually, gives 
permission in the i way; 
and the occupant cannot be turn 
out at a moment's notice or prevent- 
od fom : A aes 
though he may be su rent ... 

(5) A mere change of proprietary title 
does not entitle a putneeder who 
holds from the new proprietor, to 


eject a tenant holding a ——= ... 417 
(6) A xsamindar pea owr lands 
- as nij-jote, cannot, when the xemin- 
dares passes out of his hands, 

claim them as a ryot with ——= .,. 430 
(7) By holding for 12 years land sub-let 
by a ryot heving a ——, a ryot does 

not acquire & ——— re 469 


Ses Tenure (2) ` 


275 


Rranr or Surt. 


(1) A-suit mey be brought for deolara- 
tion of right to have a age eke 
property put up for sale, although 

has passed into other 

under a money decree on a 


ban 
mo bond ais 
(2) The ra of property from a 
judgment-debtor whose right, &o., 
və been since sold to another 
party who desires ion, has & 
— for declaration of title that it 
may be cleared from the suspicion 
a Prue collusive sale oie 
3 ere a party taking a of the 
consideration money on dvance 
retaina the deed of sale, the other 
perty may bring a suit to recover 
the deed or compel the éxecution of 
a fresh document woe 189 


95 


27 


Kat 
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Page, 


Brant or Surr—( Contizzed.) 


4) A n failing to take advan of 
9 Pe a E N Car 14 
Aot III of 1887, is not prohibited 

from bringing an action for da- 
Sree oe 

5) The asaignee of a zemindar’s right to 
7 receive rent hasa — in © Giri 
Court whether the assignment hás 

been effected by the intervention of 

the Civil Court or the private act of 
ae semindar re ae, 

8 ere property in which two mem- 
Bre hers cfu Hind family are jointly 
interested is sold for the ee 

of a debt jointly contracted, the son 

< of one of them cannot sue to re- 

: cover his own, or his own and his 

_ father’s share, in the absence of the 

: other ave 
(7) An auction-purchaser at s sale for 
arrears creating a puinee, cannot 

sue to annul en wunder-tanure 
within that putnee:, this only the 
prtneedar can do ees 

(8) A putneedar’s —— to annul a sub- 
tenure is not affected by his being 
tenant of only a portion of the 
estate, provided the portion oòn- 
aoe the tenure to be ae a 

) eae Ge bi : 

eo ight to share in the ministrations 
of officia priesta,» may bring a 

civil suit to have his rights ascer- 
tained aud déclared, if based partly 

on pontested kobalahs and partly 

‘on the right of succession 


See Aot XX V of 1861 (1) 
‘See Agent (2) 


See Rent Suit 
See Special Appeal (11) 


Riau or Wary. 


(1) ge sa thoroughfare includes a sem. 
or iage or a¢her processions, 
unless excluded at the first incep- 
tion of the right pane 

(2) To establish a —, uninterrupted user 
for a certain ee of time muss 
be proved: if the right is inter- 
rupted, the party must go into Court 

No length of time party a 

(3) No van give 2 a 

— > which destroys all thé ordinary 
. uses of the servient property 

(4) Where the —— is simply to pass from 
one point to another, the party de- 
Hiring to exercise it cannot claim to 
pass in a particular tortucuw and 


344 


481 


eee 531 





6 chase money was derived 


Riawr or War—( Continued.) 


indirect course between the two 

Tee nowohaser of house acquires the 

a e 

i T a ed with the house by the 

vondor, if it is not mérely a right 

to a way of necessity but a > 
cular right over a defined path .., 526 


Rranrs or Wormer. ` 


cause of action, and a suit 
to enfyroe it is governed by Clause 
16 Bection 1 Act XIV. 1859 ... 29 
(2) The —— of s Hindoo idol cannot be 
sold in execution of a decree for 
personal debt of a shebait „a 339 


(1) A right to a turn of worship is nots 
recurring 


Rora Nix 


See Limiiation (13) 


` Ses Notioe (2) 
B 


Sara. 


(1) The —- of s partion of an undivided 
.  talook corresponding with the share 
of the rent'for whioh the shearer has 
kri g 
” whi o right j ent- 
dooh : æ 6 
(2) À ——— under Act VITL 1835 does n 
convey a tenure free from incum- 
brances, unleas the documents creaf- . 
ing the tenure provide for its —— 
for arrears of rent a% 211 
(3) Non-service of notice in the Mofussil 
is sufficient ground for setting asido . 
a ——— fot arrears of rent a (IT 
(4) In setting aside an execution —— un- 
der Act X the Court is bound to 
ide for the decree~holder’s claim 
satisfied 


(5) Ina — under Act VII (B. 0.) of 
1865, the whole tenure is sold, 
purchaser acquiring it free of 
Incumbrances .. 99 

(6) A ———~ for arrears under Act XI of 
1859 where previous notice bas not 
been given, warrants the Court in. 
annulling the ——- under Section 


33 Us 

(T) Ina—— under Act VIII (B. 0.) of 
1865, of the rights and interests 
of the judgment-debtor, the tenure 
does pp een lt less does It pass 
free of i rances ; and the pur- 
chaser cannot eject tenants occupy- 
ing for more than 12 years n. 234 

(8) Where a deed of ——- is executed un- 
der circumstances suggesting an in- 
tention to defraud creditore, the 
Court must be satisfied thet oon- 
sidemition has actual] and as 
to the source from which the pur- 

s. 308 


187 


: e 





‘xri . INDEX (CTVIL RULINGS} | 
Leon Page. Page. 
haser of a tenure inherited by Ses Hiadoo Law (3) , 
eg wilo and e 35, doe Sea Putnee (2) 
rear un er Act VIII of 18 oes 
merely personal arene Amaru Oaoa Oovurt. " š 
nor do a ong a at he doth See Aot XI of 1865 (1) 
(10) All — s Small Cause Ses Aot XX of 1866 (1) 
Judges should be conducted as Ses Criminal Procedure Code (1) 


in scoordance with Section 261 
ot VILL 1859 ; but where pro- 


of small value sold in execu- ` 


tion of 2 decree of considerable 


the in of which he no 
means of i ing himself aus 
See Act X of 1869 (i) 
‘Sea Act XI of 1859. 


Sxouxirr. 
The question of the sufficiency of the 
-——- tendered by an msolvent must 
be determined by the lower Court 


ride their t of —-—- or 
transform it into a "Joint tenanoy . 


Awr-orr 
W here the purchaser of a decree pro- 
ceeds to execution under Section 


571 


w|, 


' 308, Code of Civil Procedure, the - 


jndgment-debtor cannot be allowed 
@~—— on account of joint-decrees 
obtained by himself and others 

inst the eel eu t to 
sale of the satire 

(2) Even where joint decrees narerg oe obtained 

by ju t-debtor and others 
e vendor of a decree be- 
fore the sale of the decrees, they 
cannot be ——— against the purchas- 


er under Section 209 oes 
`., See Res Judioata (2) i 
RHARMHOLDER, 
i The purchaser dhe .-—— oe cannot 
' who buys the ene taal when sold 
_ for arrears under Act VIII (B. 0.) 
- of 1865 : tte 


i e 


$19 


Se TAA o 
68 Jerkan. 
kr indiotion (18) Gs) (80) (31) 
on St 

See 1) 

See New raa (1) (2) (8) 

Soe Title (13 (3) 

AMAF, 

The effectof s —— the rent 
patie ae on ee ee 
rng atin shall not be enhanced, is - 


o one ao he nania mouroseð 
mokurruree right at a fixed rent... 434 
See Decree (7) 
Sse Evidence (8) 


Seucran ArPRAsL. 
(1) i ee 


should be dra eee 


aid by the master, and a decree 
taken out against the servant 

he suos the master to recover the 
money, the action is one for debt 
within the of Bection 6 of < 

the Smell Cause Court Act, and no 


—-— lies 
Plaintiff failing to mention the first 
= ld crn Sc E 
nesses in his grounds of appeal to 
ee eee ces 


86 


it in ——~ 87- 


(4) In lin ory Se cay affirmation of a, 
refer = the 

raised by the the s w 91 
(5) Unter B Bection 350 A * 1869, 
the Oourt ee not interfere 
where the Lower Appellate Court's 


. . decision on the question of stamps. 


does not affect the case on the merits 179 
® The High Court is bound to notice an 


argument on & t of law raised 
in ——~ altho not raised when ; 
'’' B an of remand . 189 
CT) —— is not barred in a claim under a 
roperty edged un 
bond is mado liable E coe 85 
. (8) If the reasons in a are such 


drawn, it cannot be set aside in —— 303 
( 9) A —— will not lie from the order of 


_ s Lower Appellate Court refusing, 


J` 


Dek (crvi. RULINGS). 


eh e i a lah ya art 


i Bractan Appair—({Contixxed.) 
iri the exercise òf ite disstetion, to 
admit additional evidence ET 
, (10) Quare.—Oan the right of — be 
sold in execution P, j 


485 
a1) Where the Courts below find adverse- 


y to the titla of a Hindop widow 
Joint! with her sons to hold 
re i 


536 


- See Bae (2) 
See Review (2) 


Sprorrio Laisriry. 
Where $ joint decree cannot be passed, 
thé ~——~ of aech co-sharer must be 

clearly established 53 


soa, 
k 


PEAY Tho ~ requisite f 
l on ite for an i 
for ae letters of 
tion, need not be proportionate to 
the value of the property involved 
(2) —— du hed not chargeable on an ap- 
bata by, T for the retarn 
Sey in obedience to A 
- 23 
(3) Ta applicant not informed at the 
that his petition is insufficient- 
cannot, at the time of 


ligation 


40 


See Aot XVII of 1869 R 
Courts Faos OO (2) (3) 


See Special yee) (5) 


_ Buocumion. 
Where there ate rival clalmante, the 
` right of —— to a Raj must be de- 
termined: by the custom as known 
to the public funqtionaries of the 
district, as ed by the 
of the late er and as established 


See Ht ndoo Law (1) (4) 


‘Summons, 

A party to g suit has a legal right to 
apply for a —— to a witness or for 
Se es and 

8 0 t the appli- 
cation as a matter of conrso ppi 


8 
"() Where a — permits money Ppa 


witl? him for th e purpose of i 
demnifying ‘ies co-suretias to be 
withdrawn, he loses his remedy 
against the co-sureties to the ex- 
tent of the security sve 185 


. 447 


eee 3768 ' 


Sumerr-—(Contianed,) 
(2) Hach —— should see that money 
ape the hands of sureties for 
for which they have ` 
(3) pane en sped is not ego Uti 
3 eee being at dis- 
AE e ths aie the 


e 


erroneous snd mvalid 538 
See Cause of Action (5) / 
Sea Execution (21 

See Liabitity (1 O) 

Sunvur-Mur 

‘ Nee Evidence (1) 6) i 


T 


'TaLooxDar. 
Sas Regulation VIII of 1798 (1) 


"FERAWOY. 
(3 


Se A 
See Soleknatach (1) 
Tew awr. 


Soe Witte (10) 

Where a —— is compelled to pay his 
een rei Aces ae his T. m- 
curity from iture, is 6 
sufficient authority to make the 


payment 


i A semindar is not bound to 
1 is no 
@ the sale of a non-transferable ~—— ; 


hor can the liability for rent be 

distributed without his oonsent 

under Section 27 Act X of 1859... 
(2) A bhowlee —-— mhy be a godzashta 
; and a ryot paying rent in 
kind and in posscasion of land for a 
period of 12 years, au aright of 
occupancy 


645 


ase 


360 





z 


one 41 


Tum Panry, 
Tn i fo ental ilo èo Uana a 
. léged defendants to pos- . 
session of thitd p these parties 

are rightly ae defendants ; and 
if they Have been wrongly so made, 
eee See eee 


(1) A decision come to by a Small Oxuse 
Gourt on an invidental n of 
—~ is not conclusive except as 
regards the claim in that suit =... 166 
So da fom adducing in 
nue suit a —— which he ought 
ve uged ina former suit ... 168 
(8) Whore Sielogo: Court fails 
_ to determine « question of —~ 
Mii ae iioi by seal 


$ 





rxxiv INDEX (OIVIL RULINGS). 
Trrtw—( Continued.) Usun—( Continued.) , 
Cause Court, and needing to be de- asa house of , entitles the 


ia special appeal is a 
See Possession (1) (3) 


Sea Right of Swit (2) 


termined before plainti age de 
a 


by the 
cB. O.) of 1869 and Act IM of 
1870, must be made to the Court 
which passed it ee 
(2) A ryot making a —— of a non-trans- 
Table tenure is liable for the rent, 
but the landlord is not entitled to 
khas possession eos 261 
(8) Where rent is recovered without ob- 
jection by sucocesive landlords from 
the transferee of an intermediate 
tenure from the date of ——, such 
receipt is an acceptance by the pro- 
age of the new tenant in place of 
old vee 321 
Ses Jurisdiction (43) 
Sea Right of Ooowpaacy (2) (4) 
Ses Remand (1) 


- 


PND Under Ses 3 Y of 
(1) er Section 8 sa Sn V o 

` 4817, the finder losos his 
right to it if he does not notify his 
discovery to the Zillah Judge with- 


in one month ... E26 


75 





1817 one 
Propmrrr. 
See Court Fees’ Act (2) 

U 


Usp aE-TERUE2. 
An under-tenant who has dug a tank 
and been in possession: undisturbed 
by the former proprietor for 
a long. period, such acquiescence 
being equivalent to a lease, cannot 
be ejected by the putneedar  ... 481 


Where a party enjoying the permisive 
use of the water of a does not 
use it for 4 years from the date of 
its execavation, the permission ma 
be taken to be revoked ge 308 
Wrongful interruption does not des- 
z troy a righ® of ——— where steps 
are immediately taken to assert the 
right ; otherwise, acquiescence may 
ie oafel a: 


Us. 
(1) 


n y proumed - °. ss 
(3) The long use of a house by the public, 
with the consent of the proprietor, 


+ 
S a. 


public by way of implied grant to 
the oocupation of it as sach ... 605 
See Hasemeni (1) 
Ses Oaws Probandi (14) 
See piion (1) 
‘o: Bee Right 
Sos Right of Way (2) 


wW 
W arrar. l 
See Pre-emption (6) E. * 
ii A i dgment for plamtif 
giving ja nt for plamtif in 
a suit to compel the filling up of 
a pyre which runs over plaintéfl’s 
estate and oonveys water to de- 
fendant’a estate, the Uourt must 
show how his right hes been in- 
fringed and what defendant is 
bound todo ... ave, wee 164 
Wipowsn Diverras. 
See Revarsioner (4) 
War 
A person not next of kin and having 
no interest in testator’s ano can- 
not op the tof probate or 
i rita the validity of the ——- ... 351 
See Inkeritance (1) 
Sec Mahomedan Law (1) 


- 


W rrm. : 
(1) After the list of ———os has been 
filed and the tullubana peid, the 
. Court's officers are responsible for 
the service and return of notica... 88 
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ane eos tee tia ATE 


Y 
Sreehuree Bukshee ". Gopal Chunder Ba- 
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bat eee 418 
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Page. 
Azsrreation Awarp—{ Continuad.) 
Page. Oourt should refer the petitioner 


to a regular suit to try the validity 
of the award. If the Court pro- 


Bootion 205. Sea Reversionary Interest. ceed to try the whole cause on its 
Section $27. See Arbitration Award. merits, an appegallies. If the Court 
nee reject pict to the fling of the 
ALIEN Sitakah award judgment’ be drawn u 
Sea M Law (1) in suai Olas the award, 
ÀPPEAL g 8 


; ; judgment is 
Ses Arbitration Award (1) B 
Axnrrmation AWARD. 

An award having been made upon a Eixmcurion. ; 

reference to arbitration without the See Reversionary Interast. 

“jntervention of the Oourt, the : 
plaintiffs applied to the Moonsiff, K 
in scoordance with the terms of 
Section 827 Act VIII of 1859, to K 
be allowed to file the award in 


` 


In a suit in which the semindar songht 


Court. The application was at first 
refused on the und that the 
award had not ed all the 
matters referred for arbitration; 
but, on review, the Moonsift havmg 
considered all the objections taken 
to the award,——the main one 
being that before the award was 
made the defendants had revoked 


to recover ion with meme 
profits, the tenant declared the land 


tobe rent-free. The decree - 
ed by the zemindar aa aa 
land to be mal, but refused to give 


possession and memo profits, and 
it declared the eae t aaah 
to possession so long as be per- 
formed the servico for which the 


their authority to thé arbitrators, 
—decided that there was no valid 
ground for not enforcing the award, 
and accordingly upheld it : 

Hao by Norman, C. J. and L. S. 
Jackson, J. (Paul, J. contra) that Fom de mamie, mad Ar k kre 
an appeal lay from the deċision of is sti 
the : 


Per Norman, C. J., and Jackion, J.— 


was 
It is open to an appellant to as the tenant might be perfeotl 
_ show that a paper which has bean illi A 
filed is not an award ; but ifit be an 


award, and judgment be given in uired to render. 

acvordance with such a under Per Norman, C. J.—As a general 
the provisions of Section 327, such rule, the holder of a tanure cannot 
} nt is final. 


be sued by owners of fractional 

Per Paul, J—Where an award has shares in the superior tenure for 
been filed, and judgment entered separate koboolents according to 
salts a H award, such judg- the proportions to which they 
ment is allege themselves to be entitled in 

Per Look and Kemp, J. J—-A jadg- the superior tenure. 
menp drawn up in conformity wi Per Mitter, J.—The share-holders of 
an award is final, but a judgment ‘an undivided estate have no aa 
of that kind cannot be made when to divide a holding or tenure - 
the fact of the award having been out the consent ofthe tenant. The 
made with the consent of parties is - yment to each share-holder of 
disputed; and in such a case the . his quote of ths reat is of itself no 


> f 
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Kusoorsor—( Continued.) i Mrixrpasi Law—(Continued.) 
evidence of such consent ; to be placed in tho position of 
when with other fhois and an as against the P 
i it may, just & joik family in the particular case... e 
Odourt of Justice in : = 
conclusion that the tenant R 
consented to the divison of 
ouro mioa ons |Ruevensrowa rT 
PERO bpldings «21 The interest of en heir to 
Hindoo Law expectant on the 
Ak i ae peda ee 
, but a mere d 
Mytaxerana Law. Dee a not tendered ‘o 
On tho question whether, under tbe ` attachpent an Iin execution 
: w a decree by the 305th Section of 


amalionation made by his father of 
joint ancestral property on the 


Eanes sùos. to set aside 
kre bee 7 Act VIII of 1889 us 11 
‘ground that there was no legal ne- 'Rewrew. 


‘cesaity to Justify the alienation, and Et cannot be treated as a universal 
it is that no legal necessity ralo that no point can be raised on an 
for such alienation existed, the son plication for a ——— which has been 
is entitled to recover his own share slrendy i and decided in 
of the property only, or the whole, the original hearing of the appeal; 
, _ andon what terms: ` or that no new point which has not 
Harp that that question has been been raised st the hearing ofthe 
decided by two ious Full Bench appeal can be on the appli- 
jodgmenta, cited in one of which it eation, foe ——. each case the 
was ruled that the sale or. mortgage Qoart to which, cation is made 
of joint undivided , b inva- must consider and decide whether 
lid if made without the consent of a — ig necessary to oprrect 
all the co-sharers, and not, valid Gilet oie Ge Guinn oe 
even for the seller's own share when otherwise fer ends of 
undivided;—and in the o of jute - Sa 2 
which it was held that the terms 
upon which such decree should be B 
made will on the equity 
whioh the p may have to a RHA RRNOLDEER. 
reiuyi of the parchgse-mecey, or See Kubooloet. 
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A Page. 
i D ie Court i of 
i 6. the vent in respect 
i ra its discreti power under Beo- 
Acr VIII or 1889. i , tion 26 of the went Act  ... 16 
Bection 206. Ses Release. 
APPEAL. R. 
Ses Insolvent Court. Rise 
Where a decres-holder having realized 
P from thej ent-debtor z portion 
; of his decree the I 
Evm. him a letter stating that he releases 
See Lusolveat Couri. him from the oe, Ha that 
this =e oa farsa to a 
y wiy of adjusting a 
I decree bei through the Oourt 
ang 
under Section 206 Act vit of 
Iwsotvawr Court. : 1859 * one 5 
Where the evidence was not recorded T ‘ 
RE ee ace Bection 72 of the ° $ P 
Insolvent a party appealing ; 
against the order based on the eyi- | TE 
dence cannot be heard before the Whore, under Section 246 Act VIO 
Appellate Oourt .. 16 of 1859, A’s brother brings a suit 
See Jurisdiction, against "the Official Assignee who 
has attached certain immoveshle 
H J pi ate fe go Beta bear gee PL 
Jour Fay. cs eoa Cue fabs aaa 


See Title. self- acquired Ja T 
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Page. Page. 
Modifies the Pleadership Rules as Figs 
natives of Amam ‘a  1l|BEules for disposal of rent suits ae oe 4 


y 


g. 


INDEX 


(CRIMINAL RULINGS). 


A 1 

ABDUCTION. 

See Warrant (1) 
AcousEp. 

See Evidence (1) 

sa Procedure (4) S ta (14) (19) 

See Witassoce (2) 
Bacar tics ae Ss Wise 

Rection ` agg ar agatnet a 

the Queen (2) 
Section 8. See Weg f ni 


Bection 28. Ses Treason (2) 
Section 34. See Cross- 


Aor XLV or 1860, 
ter X. Ses Jurisdiction (1) 
Bection 121. See Treason (1) 
Bection 121. Ses ie Meri against 


Bec tion 476. 


Acr V or 1861. 
Section 29. 


Act XXV or 1861, 
Chapter XIV. See po Court a tk 
See 18) 


See Fon Onn Boh Bukas Rubags (3) 
See' High Court Oh: 
Ses full Benck 
ings (4) 

. Ses Procedure (17) 

Sea Procedure (14) 

See Full Bench Rul- 

$ 

Section 169. See ake (15) 
Sea Procedure (7) 
See Full Borch kulinga (2) 
See Procedure (26 
See Procedures ae 
Section 200. See Kowdence (1) 
Section 206. Ses Procedure (18)(18) 20) 


See Police Officer. 


Section 11, 
Section 35. 


Aor SXV or 1861—( Continued.) 


Act XVII or 1862. 


Section 320. 
Bection 924. 
Bection 253. 
Section 262. 
Beotion 270. 


Seo Warrant (2) 

Ses Procedure (18) ` 
See Procedure (2) 
Ses Procedure (23) 


‘Sea Amends, 


Sections 280-282. Ses Procedure (16) 


Section 281. 
Section 290. 


Section 308. ' 
Section $18. 
fection 318. 
Section 318. 


Beotion 318. 


Section 319. 
Reotion 366. 
Bection 370. 
Section 372. 


Section 373. 


Section 374. 
Reaction 375. 


Bection 404 
Bection 405. 
Section 408, 


Bection 419. 


Rection 429, 
Section 422, 
Section 426. 
Section 426. 


See Breach of the 
Peace (2) > 
See Breach of the 


Pesco (2) 
See piri (9)(8)(4) 
See Breach of ' Peace 

Ses Land es (2) 
See Procedure (21)(22) 
See Public Servant ( 

See Land Disputes 1) 
See Pressure ( 19) (20) 


' See Kuidsnoe } 


) 
Ses High Court’ eH 
Ses High Court (6) 
See Ap Court (5) 
See Appellate Court (1)(4) 
Ses Appellate Court (5) 
See Full Beach Rulings (2) 
See High Court (1) 
Ses Procedure (7)(9}(10) 
Duokarge. 


Section 485. Seer 


Section 4. Sse Procsdura (9) 
Aor Eog O.) or 1864. 


a License. 


Aor VI ao 1864. 


Aor VIL or 1864. 
See Contraband Salt. 
Act XX or 1866. 
See Full Beach Rulings (1) 
Acr VIII or 1869. 


See Act XXV of 1861. 
Ses Appellate Court (4) . 


Acr XX VIL or 1870. 


E Coari (1) 
Benoh Ean (4 a 


Section 10. See Lottery Office. 
Appitionan Eviomos 
See Appellate Court (5) ie 
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Page. 
: Assessors. 
(1) Although the Code of ee Pro- 
» ' . » % Jj » + ced d t id 
= r tr ae t padi for a summing up of the evidenos in 
order under Section Reh of trials with a rane —, there is 
Oriminal directing the no in the le to prevent a 


complainant to make amends to the 
accused notwithstanding that the 
complainant is to take his trial for 
perjury on 


APPEAL. 


Sos Appellais Conrt (5) 


Apprtiate CovrrT. 


of 6 months’ ri impri- 

sonment and whipping of 20 stripes 

on a person whom he convicted of 

house-breaking. ‘The Sessions 

~ Judge on appeal set aside the sens 

` tance of waipre and commuted 

that portion of sentence into 

i one of rigorous imprisonment for 
S months : 

Herp that the Bessions Judge soted 

ightly in setting aside the sentence 

` of whipping, as the conviction was 

a first conviction of the offenoe;e 

but that the commutetion of the 


(1) A Deputy Magistrate pamed a sen- 
{ tence 


sentence of whipping mto one of 3 - 


months’ rigorous imprisonment 
amounted to an enhancement of 


nal Procedure. The High Court 
accordingly set aside the sentence 
of 3 months’ additional rigorous 
imprisonment Oo). deka 
(2) Per Mutter, J.— Section 12 of the 
Whipping Act, VI of 1864, refers to 
the Oourt by which a case is tried 
in the first instance, and not to a 
Court of appeal ae 
(3) Quare.—Oan a sentence of fine be 
substituted for one of imprisonment 
(4) Under Act VIII of 1869, the Appel- 
lato Courts are limited to pronouns- 
ing hn sae in the manner pre- 
scribed by Section 419 ate 
Bection 408 does not apply to the 
case of a person whose appeal has 
been dismissed after additional evi- 
dence, has been taken under the 
provisions of Section 422, and no 
appeal lies from a judgment upon 
an appeal under Section 422 Act 
* VIL of 1869 at 

See Full Bench Rulings (2). 


ArPrrovun. 


See Jury (1) 


9 


1d. |, 


Judge from summing up the evi- 
dence, which is in faot only, a mode 
of going through and discussing it 
with the —— se 
(2) The real object of inting -—~ Is to 
assist the Cost and he tenia 
and statement of points by a Judge 
sitting with cannot be said to 
be otherwise than in furtherance of 
the object of getting the best aasist- 
ance for the proper adjudication 
of the case i sai 
~ See Procedure (1) 





ArraoHep Propserr. 


See Land Disputes (1) (2) 
B 


Bown 


` See Breach of the Peace (1) 


BESACE or TES PAOR. 


(1) Where the terms of a bond to keep thè 
peace aro general, the i- 
xances may be forfeited on any ——, 
whether the assault be committed 

inst the person on whose charge 
e bond was originally taken or 


not bee 
(2) Where A has been’ bound over to 


keep the under Section 281 
of Aa Code of Criminal Procedure 
at the instance of B, a Deputy 

istrate is not competent ty or- 
der him to enter into recogni- 
zances to keep the pesce on account 
of fresh disputes with C, but should 
refer the case to the Court of Bes- 
sions under Section 298 of the 


Code i 
3) In « proceeding under Section 818 of 
2 the Oode of Criminal Procedure, 
the finding of the Magistrate that 


he believes that a dispute exists . 


pon isgal evidence in the case 
which he is investigating. A police 
report is per se no evidence 


recogniz esp 
the peace should, under Section 283, 


Code of Criminal Procedure, tet - 


out the substance of the information 


(5) When the party summoned shows 
cause, the istrate in i 
evidenco should look not merely to 





Page. 


l4 
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Page. 


Besace or tam Paacw—(Coniinxed,) 
the question of possession, but also 
whether he is sat that there 
" was a probability of a—— = 
(8) Per Ta, J.—In a case in which 
roceedings are taken for forfeiture 
ances, tha person against 
om they are held is competent 
to give evidence on oath on his 
own behalf ase 
(1) Quare.— When ixances are 
forfeited, is a Magistrate bound to 
forfeit the whole amount of the 


p 
of 
wh 


bond, and is the power of reducing 


E TEE ae corresponding 
to the-—confin ‘ae to the Go- 


vernment f see 
See Land Dispuiss. 
Ses Procedure (16) (17) (21) (23) 
0 . 
CarrraL Sawranos. 
Sea Murder. 
CTER, Evo Enos TO— 
\ See Jury (3) 


Ses Criminal Mis-appropriation. 
See High Coxrt (1) 
CrHeancar Exawree’s Report. 
See Evvidence (2) 
Ouarw To Propmryr. 
_ Ses Procedure (8) 
Con» or OBIMINAL PROCEDURA. 
Ses Act XXV of 1861. 
' Sés Act VIII of 1869. 
Commo TM. 
See Discharge. . 
See Procedure (25) 
OONPLAINANT. 
See Procedure (23) 
Ses Prosecutor (18) (14) 
Comrmssions. ` 
See Procedure (18) 
Cor¥iscaTion. 
Ses Contraband Salt. 


CONTRABAND Sarr. 


If salt exceeding 5 seers is found . 


within the limits prescribed by Sec- 
tion ene B. O. of 1864, 
unprotec arowanneh, es re- 
quired under Sections 13 and 15, the 
salt must be held to be contraband 
under Section 16. The power of a 
Magistrate under Section 29 to con- 
fiscate salt not protected by a ruw- 
annfh in a prohibited district, is 
not affected because there was no 
attempt or intention to sell the salts 
within the prohibited district 


Oowviorion. 
See Procedure (1) 


43 | CommoBoRarTion. i 


1b, 


21 


See Jury (1). 


Counrmarsrr Davica. 
In order to a conviction under Section 

475 of the Penal Code, the docu- 

ment which the accused has in his 

ion must have some counter- 

Pit device or mark upon it, and it 

, must be proved that the accused 
has the document in his possession 

with the intent of using such device 

or mark for the purpose of ‘giving 

the a i 

the aeoamene The document must 
be of the nature mentioned in Sec- 

tion 457 of the Penal Oode 


ORININAL MIS-APPROPRIATION. 

' The mis-appropristion of each sepa- 
rate item of money with whioh a 
person is entrusted is a separate 
offence, and the facts connected 
with it ahculd form the subject of a 
separate enquiry. The duty of a 
committing officer in such a case 
is to select certain distinct items to 

* frame his upon them, and 
" to adduce evi specially upon 
those items vee 


Ornawan T Rm ass. 
(1) To bring a case under the definition of 
in ion 441 of the Penal 
Code, the entry must be made with 

the intant to commit an offence or to 
intimidate, insult, or annoy sae 

(2) One member of a joint family commits 
no trespass by entering the house 
which forms the joint property, but 

he is guilty of that offence when he 
enters the room ordinarily occupied 

by another member of the famil 





Oxora, PLuwpar or— 
Ses Procedure (8) 
Cross- EXAMINATION. 
The complainant's pleader is at li- 


berty bafore the Deputy Magistrate . 


2 Epee ethe witnesses for 
the defence on points respecti 
which they had mide TR PEPS 
before the Joint Magistrate, and he 
might do so, as regards previous 
statements which were reduced to 
writing, without showing-the writ- 
ing.——Section 34 Act IX of 1855 
ex 

8 


lained ee 
Se Pocari (Se : 


OuLrasLa Hoora. 
Where a Seasions Judge, in charging a 
Jury: ine cuse of not amount- 
ing to murder, omitted to draw their 





oe of authenticity to - 





Y we D. 
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CULPABLE Homrcros— ( Continued.) 
attention to the two classes of —— 
mentioned in Section 304 of the 
Penal Code, the High Oourt con- 
poche aye tighter were found 

ty of the ter ara R 
and sentenced the accused to th 
punishment for such lighter ie 
soriptiun 


D 


© Darmon 
i See Record (1) 


by a Dep Aten gti of 

— u 

S aa offence 
Estahilo only ye Ooustof Sessions 
is no bar to the Sessions Judge 


ordering the committal of such per- 
son to Sessions under Section 

435 Act VIII of 1869 ase 
' Sea’ Procedure (13) (14) 


See Counterfeit Devise, 
Y Bvromrca, 
Soe Evidence (1) 


Drive DICLARATION. 4 
(1) Before a —— oan, ba ronsived in eri- 
dence it must be distinctly bund 

that the parson who made the decla- 

ration knew or believed at the time 

he made it that he was dying or 


was likely to die 
(8) Wheres Semone J sees from the 
rate’s that there is 


anos whioh could prove that 
pepo at ei 
call for that evidence. A Magis- 
trate should, in all tases in which 
———-§ are made, examine the com- 
plainant on the point and record the 
question as well as the answer to it 
pee Do keecen eRe e De, 


HK 


Evrwanos. 
(1) Section 200 relates only to the oral 
aos i witn a ra ae docu- 


Ta eea 


ht to bavo alfor any pere 
translated or interpreted to him, 


yes where a document is put m for 
m rag merely giving formal 

whioh D is an inoontest- 

a Pole fact, it is not necessary to in- 


ENR atgength. It would be 
sufficient if the prisoner was made 


to understand w the document 


was, and for what purpese it was 


used eee 


Evipmnon—( Continued.) ¢ 


17 





r 


Page. 


(2) Under Section 370 of the Oode of 
Criminal Procedure, the original 
evi bis the Chemical Examiner. 

his signature, and not a copy - 

dees rt, should be put in-—~ 49 » 

a ra aner è 

o Jury 
Sse Procedure (3) (19) (20) (23) (4 
ak iah 3) ( ) ¢ 0) (23) (24) 
Sec Waging War ag the Qusen (1)(2) 
F 
Fa. 
See Appellais Court (1) (3) 


See Procedure (11) 


. | Foxmarrom. 
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ll 
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Sea Broask of the Peace (1) 


Fout Bawon Bouumas. 

(1) E eas 
tion 94 of the Registration Act XX 
of 1866, if a Magistrate thinks that 
& more severe sentence is nebes- 

than he is competent to inflict 


the vested in him by 
Act XXV of 1861, it is com tent 
to him to under 


accused as provided for in the se- 
veral Sections of Act XX of 1866... 68 
(2) When an Appellate Court directa far 
ther e to be taken by a 
subordinate QOourt un Bection 
422 of the Code of Oriminal Pro- 


such Court bee whose evi- 
dence is recorded therein, to 
send the oase for investigation to a 
Magistrate under the provisions of 
Section 171 64 
(3) The words “ whether for the decision 
of such cases in the first instanoe 
or on appeal, or for commitment to 
any other Oourt or Officer,” in Beo- 
tion 11 of the Code of Oriminal 
Procedure, are not iatended as an 
exhaustive enumeration of the fano- 
tions of Criminal Oourts th. 
(4) Held (Kemp and Phoar, J. J, dis. 
soning) that notwithstanding Sec- 
tion 46 of the Code of Ormimal 
: Procedure, a parson convicted at the, 
same time of two or more offences 
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Fuut Barca Rurmas—(Contimeed.) 
: punishable under the {Penal Coe 


Code, be sentenced or 
under Act VI of 1864. 

. Code and the Oode af gs 
Procedure must be reed as if the 
Penal Gos from the dais a sen 
P from the date of its en- 

and Bection 48 of the 


plicable to all offenoes and 
ments as prescribed ‘iy the Feral 
ae aca amended 


G 


Govaazaunrt Gauwrrms, 


See Waging War agii the ea) 


Lorre. 
See Waging War agaist the Queen (9) 


Sawcriom. . 
See Lottery Office. j 
H 
Hion Cover. l 
(1) In a case under ter XIV of the 
d of Procedure m 


: aring 
judgment of the lower Oourt,—~ 
even if it ilar eae Meas 

pike pa of the absence of a 


(2) A Jug ofthe —— making an or 

criminal jurisdiction 

of that is not a Court sub- 

ject to the control of the Oourt 

under Section 15 of the 24 and 25 
Vio., C. 104 

(3) The ——- has, pela under ` Section 

29 of its atent, to trans- 

for a a g case from a Court 

Ta the mofussil a bape e iteelf 

4 e mere possibility or probability 

(9 that difficult questions whether of 

law or of fact will arise is no reason 


for ing a case under Beo- 
iar ed ar a a mi 
medy pro in ight of 
Peel to Mat tei Tig £p- 
(5) Per Macpherson, J.—Itis under Seo- 

tion 35 of the Criminal Procedure 


Code, and under that Bection alone, 
that the —— onght to. order the 


69 


ly 





(6) In ee case in which a 
arere gaan’ has been 

— sitting as a Oourt 

of re Pi under Section 404 of 

the Code of Orimimal Procedure, 


under Section 405 the Oourt cannot 

sy that the sentence is contrary 

to lew ee. 
Ses Procedure (22) 
I 


ge 89|. 


T gea Publio Servant (2) 
IRRIGULABHITTY. 
Ses High Court (1) : 
_ Ses Procedure (9) TO i 
; , 
Jorr Fasirr. 
© Soe Criminal Trespass (1) (2) 
Jour Prorzurroz. 


+ 


der Ohapter X of the Penal Code 


ho ipen ah in a case (such as 
the removal of a thatched house) 
under Section 308 of the Oode of 


) lene nde Monten SOR E 
= Code of Orimimal Procedure for the 


removel of obstructions may be 


tag or a firinn of ee 


charge 
(4) In the case of a com t under Beo- 
tion 308 of the e -of Orminal 


should -first enquire if 
the road is a public one or nob If 


is COmmitted un- . 





lvi INDEX (ORIMINAL- RULINGS). 

j a EN Page. 
i a ` See Breach of the Peace. | 

l - he finds in’ the affirmative, he has , ‘See Procedure (21) (22) : 
-* —- to proceed ; ifin the negative, See Publio Servant (1) - 

C. he shonld withhold his hand and TER 

 fbetaih from carrying out the order | a 

for removal of the o te we 67 Where the accused was | with 


Sees Appellate Court (1) (2) 
See je Sie TWEL) (3) (3) 


Jorr. 
a Whores Semone Jadge,in his charge to 
i e —— in s case n which an ap- 
er accomplice. gave his evi- 
ence drew the attention of the —- 
to the necessity, for requiring borro- 
boration to the epprover’s evidénes 
before they could convict upon itand 
ae er eee charge 


elegy af the uncorroborated 
adn the sails Soc e it was - 


ea Full 
High Oourt could 
heey ara with such conviction 


(2) ee Judge omitted in 
his charge to to the —-—. to comment 
on different parts of the- aaa 
stan defence, to-which he sim nipp 

all ed as being unimportant, 
allowed evidence ag- to character: 
and h evidence to go -tọ the 
—, the Court acquitted the 


prisoner, the other evidence in the - 


= being jnsufflcient for convic- 


(3) Bridence as to character t not to 
be laid before a—; but should only 
be taken and considered by the 
ee 

(ment 
(4) Oenviction by a —— sotaside in acaso 


: of murder in which there was a 
: total absence of all evidence to 


Lap Drerures. 


®© A Sessions Judge has no power to in- 
í aoe terfere with an order of a 


uted land under’ 


a E E RE 
Procedure 


— 


37 


a breach of Section 77 Act UI of 
1864 in not taking out a —— fora 
woodyard, and he pleaded that the 

had been in existence prior to 
1864, it was held en the ee 


trate was wrong 
enquire into the all cation as to eee 
existance of the yard prior to 1864 8¢ 
LiwITaTion, | ` 
See Treason (1) 
Lorrmy Orricu. 


The sanction of the Local Govern- . 
ment is necesskry before s charge" “ 


for a —— under Section 

10 Act Ik of 1870 ean be, 

insiatated i i S 
M . Sa 


Miawreara's ATTESTATION. 
See Proosdure (19) (20) 

Mactsrzars oy Dururor.- , - i 
See Jurisdiction (2) - 

Mus-caAReuace. 


r The offance defined in Beton 313 
can only be committed when a 


Nvwaxron. 

- ‘See Jurisdiction (2) (3) “j 

O 
a 
OBSTRUCTION. 
Ses Jurisdiction (2) (3) (4) 

Oyrinrcm. ; 

` ` Ses Procedure (9) . l 

' [ G - 


See Waging War, against the Qxeen (3) 





e 


INDEX (CRIMINAL RULINGS). 


Pawar Cons. 
Soe Act XLV of 1860. 
See Act XXVII of 1870. 
See Procedure (9) 


mitting an incorrect report of a local 


cases where the proof is insufficient 
iy ae a DEPODA 
of the Oodea bic 


ox Rurorr. 
See Breach of the Peace (3) 
Paxrexancy. 
See Murder. 
Panvious Oomnvicrion. 
See Procedure (11) (12) 


Procapunrm. 

1} No | conviction can take place 
N a eoa OF. e Aae 
is taken on the whole of the evi- 

2) In a case fali = = 
@) of rane a a tS ure, 
Magistrate is boun Section 
J53 o anbi the witnesses for 
the defence even if he entertain 
Se ee 
_ dence, as it is impossible to state 
beforehand what credit will be given 


Pout 


before i 
entirely on evidence m another 
case before another Oficer (the 


17 


int = awé 93 
Jomi Mag eka 375 of the 


(4) Haring oe ain al Procedure, a Afa- 


neses mentioned by the accused in 
the list delivered to the Magistrate 
by whom he was committed on 
(5) Per Kemp, J.— Where a witness called 
by qne of the parties is a competent 
witnessthe opposite party bas a right 
to cross-examine him though the 
perty calling him has declined to 
ask a single question "i 


Page. 


Continuad. 


Procrpuss—~( ) ; 
(6) An accused shoul by his own 


mouth and not h his counsel 
or pleader, though counsel or 
pleader may at the proper time 
address the Court on his behalf... 
(7) Where sanction under Section .170 of 
the Code of Oriminal Procedure to 
eat a person, criminally for 


given, it was held thet the error 
was not cured by Soction 426 of 


The sanction given by the Sesaions 


\ 


baa i 
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Judge after the caso was committed , 


to him and the prisoner had pleaded 

to the charge Sora eanation Gone 
templated by the law bas 

(8) The mere io oe a np is 
roperty or right, or the mere exist- 

pace oF «doubt as to right is not 
sufficient to justify an acquittal in a 

case of plunder of crops. The 
claim to the must be 
proved by evidence to fair and 

(9) In a case in which the accused was 
charged under Sections of the Penal 

° Code of an offence which was com- 
mitted before the Penal Code came 

into operation, it was held that 


47 


to Bection 4 Act XVIL - 


of 1862 and Section 426 of the 
Code of Oriminal Procedure, the 
error of procedure was not sufii- 
cient to vitiate the conviction so 
long as the punishment awarded es 

the Penal Code did not exceed 


ee eee eee for 
the offence before the nal ode 
Tsi TH ddi ae 
10 ere a Magistrate convi under 
certain ed Sections of a law, 
the High refused to set aside 


the conviction, ing regard to 

Bection 426 Oe of Gimi Pro- 

cedure, as the conviction and sen- 

tence might have been under, 

Bections of the Penal o and no 

substantial injury hed been done to 

ria aver r sas 

1 a ore ing Is given as 

oe an additional a there 

ought to be formal evidence upon 

the record of the previous convic- 

tions relied on. The conviction 

and identity of the prisoner ought 

to be proved in the regular way. 

A mere kyfeut is no evidencp 

whatever ə vss 

(12) A mere kyfeut from the record office 

is not sufficient to prove « former 

conviction against a prisoner, 

There should be sworn testimony 
A 





Ty : INDEX (CRIMINAL, RULINGS). 
= f Page 
i o5 Proosouvra—-( Corfiazsd.) 
a ct Comes) eR? (18) Points out the importance of pro- 
1 recording and, aites th 
AT AA So ip e ee Poe 
rerio er with the tion 205 of the Code of Criminal 


jester soe 
i (13) Where ie aoa who Beer ~ 
under 


duly summoned of 


fa t in a case ufder Chapter 
XIV, Code of Criminal Procedure, 


ia present to meet any ch a 
A eeri A is rA ing a 
him owing to the abeence o iie 
rosecutor and his witnesses, if it 
e not shewn to the Magistrate 
that the case is one in which he 
ht to adjourn the inquiry under 
Bection 224, the pa leer is 


ond to discharge su 


(14) o MEET in of the Code of Criminal 


ure was not intended to 
enable a Magistrate in ordingry 


. Gases to examine witnesses in the 


absonoe of the accused. Under 
Section 67 of the Code of Criminal 
Procedure, a complainant has a 
right to an adjudication upon the 


point whether in the judgment „of 
the oe trate there is sufficient 


fhe e pintei os 
06) Phere sanction to prosecute on a 


harge under Section 169 
uf the Code of Oriminal Procedure 
was given in the case `of only one 
prisoner out of two prisaners who 
were tried together, the High Court 
directed the release of the prisoner 
in regard to whom such sanction 
was not 


8) An order calling for recognixances 


(17) 


under Section 280, or for security 
under Section 281, Code of Crimi-"~ 
ae Procedure, must be passed at 
time of deciding the original 
ane If no such order is then 
m su uant proceedings must 
be taken er Section 283 and the 
jes summoned to show cause, 
ere a oom t was made by A 
that timber nging to his master 
which een een 
ú eertain place had been removed 
by B, who said thet the timber 
was cut, not by A's master but b 
himeelf and that he had stacked it 
in a place where he always put his 
timber ; it was held that the 
trate could not proceed under 
tion 62 of the Code of Criminal 
Procedure, but was bound to 
the charge brought B, and 
ae 
ve it where it waa, 1 to 
the result of the investigation ae 


ib. 


56 


58 ` 


i. 
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Procedure ‘as 
(19) I$ is not p under Section 205 
of the Oode of Procedure 
to state in the body of the exami- 
nation of the accused that the 
statement comprises ey question 
put to the eccused eras an- 
swer given by him, -or that they 
wero recorded in fall and read to 
him, and that he had full liberty to 
add to or explain his answers. - The 
Magistrate's attestation at the foot 
of the examination whaa duly re- 
corded in the terms of thet Section, 
is sufficient primd facis evidence 
of such examination, unless. the 
Sessions J my ae aed p genuine- 
ness of the ature, 
in which case he aho should evi- 
dance on that point: The exami- 
. nation of the accused el ad 
recorded is evidence Soak d be 
allowed to go to’the Jury ay aes Bec- 
tion 365 of the Code one 
(20) era the ee eo ofa Eadie 
In the presence o © ommi 
officer oan be used as evidence 
ust him under Section 366, 
Ctl Procedure Oode, the pro- 
visions of Beotion 205 of that Gode 
must have been complied with and 
the committing officer's attestation 
affixed in fall to the examination., 


breach of the a irato 
is justified, without onquiting. “who 
was the aggressor or the ieved 


e to tako whatever stepa 


(22) Where a proceeding 
under Section 318, Code of Crimi- 
hal Procedure, decides on the ervi- 


in posscasion of the disputed Jan 
the High Court cannot re-consid 


the Magistrate's decision and decide 
which party is in actual posession 

(23) A complainant in á case who men- 
tioned the names of sevemal wit- 


nesses on his behalf requested 


to produce them on a date. 
Instead of doing that, he produced 
only 2 witnesses, who were exa- 
mined. Held that as the oom- 


dence in favor of a party ni Tad, 


68 


83 
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~~ 


INDEX- (CRIMINAL RULINGS). — 





“ s 
a Page. 


Paooxnvax—(Contiaved.) 
plainant did not apply to the Ma- 
, gistrate to issue summonses on the 
other witnesses or ask him to pro- 
|. œd under Section 262, Code of 
e - Oriminal Procedure, the M te 
was not wrong in law in deciding 


the case on the evidence which was: : 
87 


before him 
(24) In a case in which the accused 
cited a number of witnesses, 
„ and the evidence already before the 
O M te was contradictory, it was 
held that the M te should 
have summoned and examined the 
lara whom the socused wanted 


(25) The plain intention of the Legisla- 


ture in Section 171 of the Oriminal . 


Procedura Codo was that the Court 

7 . before which an offence was oom- 
mitted and by which the 

nary en was made should not 

be the Court to investigate, try, or 

commit for trial , Por 


See Assessors g) ae 
ne Di 
isa ; 
See Koideuce (1) s ' 
See Jurtsdiohonr (1) (4) i 


Whero an order had been made by 

under Section 318 of 

the Code of Oriminal Procedure in 

favor of A in respect of certain 

land, and B su pace pera 
an order from the 


jng him entitled to man an cae 


in pursuance of which he was put 
into possession by an officer of the 
Collector; it was held thet before 
, B could be convicted under Section 
188 of the Penal Oode of disp 
. an order made by a —— it sh 
be that he was aware of the 
er under Section 318 and that 
Ang tie’ knowledge lie disobeyed 


(2) Before a conviction can be hed under 
Section 228 of the Penal Code of 
offering an insult to a ——, it must 
be proved that there was an taten- 
seas nS 

‘See Police Officer, 
eee Wee) 


yellate Court 
Se Se en Baling ) 


See Pinos (9) (11) 


Pousmmasrr 


wb, 


88 


60 


63 


Rerpmapsp Law 


RacoasisaKom. 
Seo Breach of oa (ly (4) o- 


(5)-(6) (7), 
See Proceduro (18). 


‘Recor. 


(1) A Sessions irathee should conte in’ the' 


— of defence set up by the pri- 
soner in the Sessions Opurt. 
Points out how such —— isto be 
made up with reference to Sections 
372, 373, and 374 of the Code of 
Criminal Procedure i ees 


@) The Magistrate's ——- of the procoed- 


ings prior to commitment ‘should 


7 heave be DERENG te ‘the ‘High 


ote 
` 


ETER Aor. i 


See Fall Borch Rulings (1) 


See Procedure (9) (10) . 


Sarr. 


See Contraband. - 


8 


Sancriém tro Preosscurs. l AN sat ei 
See Full Banch (2) ; 
See Procedure ( re 


Securirr 


qa. 
See High Court (6) 
Sea Procedure 


Suasions Recor. 
' See Reoord 


See Procedura (16) 


aen wee w 


(19) . 


SUBORDINATE Count. 
Se 


Full Bench Ralings = 


SumMinG UP. 


Sea 
Sea Jury. 


Ses Assessors TARIN 2, 
Culpable 


Summbme. 


Scmsrrr. 


Ses Breach of the Peace (4) 


See Warrant (2) 


T 


‘Section $78 of the Penal Code does 


not include under the offence of 
——~ the case when one jomt pro-° 
prietor takes oar own sole se 
session ahead nging to - 
self his co-proprietors which 
had prerlously been in their joint 
custody 


ees 


a 


$ 
ake 


er 


16 


67 


él 





(2) Quere, whether with reference to the 
98th Section of Act I of 1858, a 
prisoner charged with ——- can be 
convicted on the evidence of a 


TRAL. 
See Procedure (3) 


U 


Usnawrot Asmar. ` 
Procedure to be observed in the case 

of a charge under Sevtion 154, 

Penal Code, against the owner of 

land on which an —— is held, point- 

ed out. The record of the original 

riot case is.no evidence in the case 

under Section 154 eis 


Ww 


r 


Waarna War acarmer THE Queus. 
eee waa 


wi tho mm 
under Section 121 of the Penal 
Code, it was held that the Calcutta 


Gazette and the Gazette of ‘India 


\ 


witness P i S LEE] íb. r 
See Waging War against the Queen (1) 


cause why he should not pay the 
Fy inertitned in bis’ boat and 


It must ap clearly on the face 


tice given him ae eee 
Wurrme. 

See Appellais Court (1) (2 

See F Bonok Bukag> Y 
Wrams. 


(1) No conviction can be had under Sec- 
tion 228 of the Penal Oode simply 
i 4 ; 


implicated in the offanoe with which 

the accused is charged ae 

Se Braonan (2) (4) (0). (14) (20) 
(35) (24) 


af the rescrdithas he hed ach no- ` 


‘Ix INDEX (ORIMINAL RULINGS) 
Page. Page 
Tuoxovenrars. 
See Judindiotion (4) Waaume Wax acanet rae Quxan—( Cont) 
a : were admissible in evidenos, under 
Teaneran or Casu. Bection 8 of Act I of 1855, to 
Soe High Court (3) (4) (8) prove the proclamation and official 
Maio communications of the Government 
merits i i eri Shad pio . 25 
(1) The special imitation of the period -(2) A printed official letter from the Be- 
for prosecution (threa’ years) in > of the Government of the 
cases of — an n of Punjab to the Secretary of the 
—— under Stat. 7, Wm. IO, Government of India was held to 
P Cap. 3, Section 5, isan exception be admisible im evidence under 
l to the e in, criminal Bection 6 Act II of 1855 ww tb 
cases; and in Section 121 
of the Indian Penal the Le- | wW 
ears hes ap Mae ie ARRANT: 
l in any way wW A — arrest 
which a prosecution er an offence m) å rri aion p ould ais 
against that enactment may be the intent with which the offence 
eomm noed and a, PR was committed ba 
limitation does not form o ae attachi 
Penal Code l a5 (2) Before a can issue the 
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Page. 


No. 125.—Btatea what cases should be en- 
tered i 


in Col 3 istrate’s State- 
ment D— ins when an socused 
person is said to be under trial—The 
new forms make no alteration in the 
meaning of the words “di 
without trial” 


. 186.—Explains the intention of the 


words “ each Criminal Oourt” in Cir- 
cular No. 1, dated llth January 
1671. nee T ee oes 


1D. 


Page. 
No. 338.—An appeal lies in all cases where 


a sentence of imprisonment and fine 
is passed, although both punishments 
be within the limits laid down in Sec- 
tion 411 of the Oode of Criminal Pro- 
cedure ... 7 ei i 


No. 396.—Al questions put by a Magistrate 


and answers thereto should be record- 
ed—Oourse to be pursued under Seo- 
tion 205, Oode of Criminal Procedure, 
in recording statement of the accus- 
ed and in the Magistrate attestin 

such atgtements ose ae aoe 
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fonds for transmitting judicial re- 
cords through the post es ans 


No. 2.—Direots that all orders for ettach- 
ment of estates for arrears of re- 
venue be notified to the Collector in 
whose district the estate lies ee 


No. 3.—Draws attention to the provisions 
of the Court Fees’ Act which re- 
quire the cancellation of stamps... 


Memo. No. 1.— dum to be made in 
letter to o ae of Stationery 
circulated with Circular Memo. No.7, 


dated 17th December 1870 a 


No, 4—Instructions the submis- 
sion of the Annual es ala of Crvil 
Justice ee ee ees 


No. 5.—Prescribee new forms of Annual 
Statements for Small Oause Oonurt 
Judges for submission to the Zillah 
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No. 6.—Requests Zillah Ju and Judici- 

al Commissioners to scanty themselves 

eink evidence is properly recorded by 

the subordinate Oourts in cases under 
Section 15 Act XIV of 1859 


No. 7.—Encloses Circular from the Post 
| Master General regarding postage on 


aoe wee es ane 


12 


Maemo. No. 2—Q(irculates amended 

Circular iri orders 
attachments of es- 
tates to be notified to Collector of 
District in a estates are situat- 
ed wht 


ivil 
Courts 


No. 8. -aoia new giles for the Police 
o game i hagas in Se: remit- 

Memo. a 3.—Oalls for eee, tad 
ing remuneration of Naxirs when con- 
ducting sales in execution of decrees... 


No. 9.—Issues instructions g the 
service of writs of summons and of 
notices of appeals jis 

No. 10.— Bequests Courta to sa them- 
selves as to the Sea ab 
stamps filed between Ist April lest 
and the ipt of Circular dated 17th 
January 187 see LE “b 


No. 11.—Directs the punctual submission ` 


to the Aooountent-General of Moon- 
siff’ Treasury Acoounts sae eve 


No. 123.—Oancels C. O. No. 20, dated lst 


August 1870, req "information 
for the romotion Sherishtadars 
from “ to “ A” Districts Pay on 


No. 15.—A ppoints officers named to be Com- 
missioners for v titions, &c., 
to be used in the Court, and oir- 
culates General Rule for guidance oa 
the subject... ae 
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1870 uae 2 
No. 2.—Directs ae: fature warrants for No. 4.—Directions to Sessions Judges in the 
the realization of fines be issued only a ee Admin- 
airig —but in du- istration 4 
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Acr XXXV or 18858. - 


Acr VIII or 1869. 
Section 2. Sse Res judicata (1) 


Aor XIV or 1859. T 


Section 13. Sea Limitation (1) 
Section 15. Sea Tamitation (2) 


ADMINIONS.: - 
Ses Joiat Property. 
ADOPTION. 
The mere circumstance that a deed of 
—— 1s not registered is no ground 
why the —— should not be 
believed. 12 
See Will (1) 


Axuitviat Lan. 
See Local Investigation (1) ° 


See Looal Investigation (1) (2) 


ANMCMSTRAL PROPERTY. 
Succession. 


RAL. 
Ses Guardian. 
See Wasilat (1) 
APPELLANT. 
Ses Question of Fact 
ArpáLLarm Cover. 


See Issues, 
Ses Local Investigation (1) (2) 
B 
Bayawaen Pokonasn. 

Plaintiff sued for the of oer- 
tain property on the allegation that 
though the property wes purchased 
by A, his adoptive mother, bena- 
mee in the name of B, yep caat ahe 
purchased it out of her Own te 
rate moome $0 as to make it 

perty, ae that plaintiff, as her 
bate was on her death entitled to 
the property. The defendant de- 


A 


Page. 


Banamex Purcnass—( Continusd.) 


nied that the purchase was made 
‘with the money of A and averred 


that the property was purchased ° 


with the money of B, the person 
m whose name the purchase 


stood : 

Held that the defendant’s answer was 
substantially an argumentative tre- 
verse of the truth of the ee 
story, and that the material isso 
was not whether the defsndant's 
averment of purchase with the 
money of B was made out, but 
whether the plaintiff's story of pur- 
chase by A with her own money 

, benamee in the naneof B was 
true eee 

Held, farther, that even if A pur- 
chased the property with her own 
money, yet nevertheless if she pur- 
chased it with the reas inten- 
tion atthe time that after her 

- death it should goto B, in whose 
name she purchased it, that would 
not be a purchase benamee within 
the eee er the real issue in the 
case, and it would make no 
difference in point of law whether 
A didor did not reserve a life 
interest and control over the dis- 
position of the proceeds ee pro- 
perty during her life ee 

Bowa rpa. 

See Limitation (2) 

Boumpary Oasm. - 
See Question of Fact (3) 
(0) 
Compzomima. 
Ses Wasilat (1) 
Coxprrioman Sans, 


Ses Mortgage (2) (3) (4) 
Commpxnarion Mommy. 


Seo Mortgage (1) © 
Oowre aot. 
a eee ee all 
he agreed to sign and that- 


tb. 


lxx 


| Comrnacr—( Continued.) 


executed a deed of sale for a con- 
sideration of g sum of money, in 
consequence of pressure put n 
him and in order to back A 
papers, &o., of his which had bean 
abetracted by the defendant and 
his servants, he cannot, whether 
under the English or Mahomedan 
Law or under the general rule of 
ity end good conscience, be en- 
titled to treat the deed as a mere 
nullity and be allowed both to 
avoid the —— and to retain the 
. money : 
Comvarazon. 
Sea Title. 


se 


If it is contended that the stioosssion 
to p is 


Instruments which are proved by all 

the attesting witnesses and against 
which there isno evidence on the 
other side, ought not to be set aside 
and treated as worth nothing on s 
mere possible suspicion of perjury 
and forgery 


++ 


E 
Eerorrat. 
Ses Hindoo Widow (1) (2) 


See Mo @ (1) 
Soe Has (1) @) 


Evrann. 


Page. 


47 
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Page. 


ForzcLosors. 
Ses Morigage (1) 
Foxux, Law or rr. 


Seo Mortgage (2) (8) (4) 
GQ 


GUARDIAN. 

The —— of an infant who files an a 
to the Privy Oouncil has no right 
to insist that the appeal should go 
on when the infant, on coming of 

p E Ma a aap- 
paal the —— has in costa, 
may have a claim to be re- 
couped from the estate of the infant, 
if he has any 


H 


Hrrpoo Winow. 

(1) BB 

S, a A E ee 

œæased B B. S was afterwards 

given in adoption by B Band L 

to the widow (O) of K S, but 

ee ee a KS 

not en permission to 

a B B and his son KS then 

ied, the latter survivi 
Before his death B m 

the property in suit, and in a suit 

Pa A tnd ò L after 

4 1 d against mortgagees 

L put in a petition in which she 

that S £ and O should 

x e be oe a a 

Ə property her own 

name should be omitted. In a fur- 

ther dale spade Yooper of the 

mo + in ano ition 

in wah be aid aho uaa clean 

whatever to PURE ights 

in the property, and that in’ her 

own right and as guardian of S L 

was the proprietor and owner. L 

now sued the widow of K S alleg- 

ing that she is the heir of S L and 

as such entitled to the p : 


Held that on the death df BD, S L. 


became his heir, and upon the death 
of S L, L was entitled to the pro- 


(2) Had forther, that L was not estopped 
her petitions in the two suits re- 
ferred to from claiming the proper- 
e aas t10 S L, as at the time 
presented the petitions she had 
not m fact any interest in the pro- 
perty at all; and that assuming 
that L did intend to convey a part 
interest in the which she 
sup or assumed had, she 
could not, on any prmoiple af law 
or justice, be prevanted from set- 


a Hindoo, had 2 sons, K S and 


the formar. ` 


19 


16 
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Hurnoo Wivow—( Coati aued.) LimrraTion—( Continued.) 
ing up her real right as hetr of her purpose of establishing that title 
ache that right actually ao- as against strangers s. 24 
crued .» 16] (2) Before a person can obtain the benefit 
e of Bection 15 of Act XIV of 1859, 
- ; a 
Issos. e t Ron a 
ý Observations on the setting of issues `~ person contemplated by that Seo- 
by Oourts of original jurisdiction tion as a person who ought to be 
under the Code of Civil Procedure, protected, and he must show three 
and on the duty of an Appellate things : first, that he is a purchaser 
Court when an objection is made according to proper meanmg 
before it that the first Court did sh a pak A 
; : purchaser sand thd 
Ret e a a a TP that he is a` purchaser for valuable 
al J consideration., Meaning of the temm ` 
purchaser in this Bection defined... ib. 
Jorr Fawr. See Wasilat. 
nee Ame AY) LOCAL DNVESTIGATION. } : i 
Jorr Propssrr. ` (1) Reverses, ona consideration of the 
Con finding of the lower facta, the judgment of the High 
Courts, based upon admissions made Court which set aside a decision of 
in written documents that property the lower Oourt as to the position 
which had been ey eia of oertain char lands in the Brah- 
quired had come into a common mapootra, when the decision of the 
stock and become ———, upheld . 1 lower Court was founded on a long 
and careful ——, which was conduct- 
F Jourmpicriom. _ ed by an Ameen who visited the 
Where a case, heard in review before sr a ala ai B 
`~ the four Judges of the late Sudder , woe 
Oort at Agr ror tho Jate Budder | (2) Au Appellate Court in India ongit 
(because the four Judges were not to interfere with the result of 
eq divided in opinion) when a — except upon clearly defined 
the High Court in the Nofth- ` and sufficient grounds, which must - 
Western Provinces was established, be expressed in its judgment ase Ü. 
it was held that one of the Judges es 
co dn catered e 5g Act XXXV of 1858 contemplates 
Judge on under Reo- sale the Gn i 
tion 27 of the Letters Patent to iar ey at Uc Ume of tha iy: 
hear and determine the case. m. 16 PEREA RERS ‘on in Wha kat 
r L that the enquiry shall extend to the 
o of the jor at Tia 
unatic became 
pa aie sen Parkar unsound mind, The of an 
ss d officer on such enquiry has not the 
Lrmrrarron. effect of res judicata upon tlie issue 
(1) Section 13 of Act XIV of 1859 deals between two parties who allege that 
. with mits between oneor some the ——— commenced at diferent 
member or members of e joint times we. A 
i family, and some other oe of x l 
the joint, family complaining of an 
ouster of some members by others, Mussa Paige tne, 
or of a failure by the member in asilai. 
occupation to account for profits Morro aan. 
or to pay maintenance where itis (1) A defendant who hes executed a 
due. at Section does not apply mortgage and formally acknow- 
to a suit in which one m Te- ledged under his hand and seal the 
ad presenting the rest of the members ` receipt of the consideration money, 
sues to redeem a m in whioh may, in @snit fer f by 
the “tle ofthe plaintiff to redeem the mortgagee out of possesion, 
is questioned, and the question of deny that the money was advanced, 
joint or not joint pi has only the mertgege deed not creating any 
° to bo decided incidentally for the estoppel m A 





Page. 


Morrascu—( Continued. ) : 


@) Uae our! the Madras Presi- 
, the interest of a mortgagee 
"a deed of conditional sale 
’ becomes absolute, according to the 
terms of the contract, by. the mere 
failure of the mo rto redeem 
ator before the time specified in 
‘deed 


the 
(3) As regards Bengal, a Full Bench de- 
cision of the High Court to 
the same effect in cases to which 
ee XVIL of 1866 does not 
; referred to with approval ... 


(4) The ral a resent case not 
ere with any rule 

i = ieee s established by judicial 
decisions, so as to form part of the 


Law of Soca wherever such 
may prevail, or td A Toot any dde 


fout thereon 
2 f N 
Norry. : : 
Ses Contract. 
- O 


1 ; i 
us See Benames Purchase. 


' Sos Qusstion of Fact.’ g 


; ee, 
Posspastom.. 
See Will (1) 


Practici.: ' 
Ses Evidence. 
- Sea Teruss. 
. See Jomi 
"See Question of 


Paxrsupion, 
, See Tranafer of Swit, 


Purcuassn.. i 
See Limitation (2) 


r 4 

Qumerion or Fact. 

(1) Principle on which the Privy Council 
proceed in dealing with a mere —— 
on which the Courts in India have 
decided in thesame way. That the 

h Ps must’ prove in such a 


(2) The s concurrent judgments of two 
Igwer Courts as to the weight to 

be attributed to evidence not 
- be interfered with unless therp has 
been some violation of the ordinary 
princip}es i upon which causes ought 


een to 1 -« - 


. 4B. |- 


INDEX (PRIVY. COUNCIL RULINGS): 


Page. 

Question oF Facr—(Contixuad.) 
(3) Follows the principle on which the 
Privy Council have aie acted 
` l in on questions o and 
s the concurrent aaa, 
of the lower Courts on a m=. AS 
to boundaries, where the local know- 
] of local J udgee and the obeer- 


35 vaton of the local witnesses are all 


important , 
B 
ib. Pannor 
Sea a oes Se {8 (4) 


Seo Ras jud 


=a The ral d down by the J ‘i 
l a rule lai ud n 
= the Duchess of Hi a 

the law of estoppel is not technical 
or to the law of § gland, 
but is perfectly consistent ` the 
2nd Section of the Oode of Civil 


' Procedure 
, (3) sa Ae ofa Revenue Court in 
A aoai B a oa 
others, 
ought A up an ekrarnamah 
Í a E olaimed on behalf 
, of himself and others to hold oer- 
: tain land es rent- which suit ' 
was dismissed by the Revenue 
oe who held the ekrarnameh to 
be valid, is no ge ae a 
‘ enit for redemption yB against 
~  Aonhis title as mortgagee in which 
B eet up the same ekrarnamah 
See Lunacy. 


Berros Count. ee 


Ses Res judicata (2) 
8 


Sany-saoquizep PROPERTY. - 
i i Property. 
Brinr. 


` The plaintiff sued his elder brother for 
£ (pea certain property. 
The defendant raised a question of 
family custom, snd on & oer- 
tain deed of hea whi said 
the plaintiff had him,, but 
the existence of fe the plain- 


“8 . 2 denied. That docament was 


not stamped, thongh on the face 
of it it stated that it was 
to be ——ed. No objection was 
taken on that soore to the docu- 
ment before the first and the Lower 
Appellate Oourta, who considered 
that the document was a genuine 
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Page. Page. 


Bramp—{ Continued.) 


document executed by the plaintiff. 
After its production it an in- 
sufficient ——~ of 2 annes put 
upon it. The High Court, on 
appeal, left the deed as part of thd 
evidence in the case, but qualified 


TRaseran oF Surr—( Continued.) 


likely to have a fair trial before the 
local Judge with that feeling in the 
district against him, his proper 
course is to petition the European 
Judge to remove the cease into his 
Court and to try it in the first in- 


its effect and the extent of its oper- stance we 8 
ation by making it a deed of release, 
releasing so much of that which the wW 
plaintif might otherwise claim as 
would be covered by the insufficient W AILAT. f 
~ of 2 annas, Held that the (1) Where the parties to suit which went 
High Court might either have re- up on appeal to the High Court 
fused to admit the document for entered into an ent in 1826, . 
want ofa ——, or, which would be by one of the terms of which it was 
more Correct, it might have requir- stipulated that both parties should 
edit to be properly —— ed and provisionally take possession of cer- 
the ee into Oourt; but tain portions of the land in dispute, 
the course taken was entirely with- but that either party would be at 
out precedent, without principle, liberty within 12 months from the 
and without authority ve 82 date of the a ent to apply to 
the proper tribunal to effect e rec- 
Boccrssion. tification i . f lan 
(1) By the common law of EA a a Sila (nen: , 
the — ees _ ape or eae a T red 10 ly, and one of the parties did make 
as Ce ee P auch application to the local Ju 
(2) The fact that a settlement was made whe doanean safe 
by the Governmentin the name of : d that th l hich 
an elder son and that he has conti- Oe der the Fa gon 7 bé 
D a E abandoned) was still before the 
: : À High Court, it was held by the Pri- 
sive evidence against the title of the Council’ that the local Judge 
AAE Sat praia Po ee should either heve entertained the 
ser. The iene fact that one of application  pumesit Aran origi 
os icc hans “wa Soiled aaa suit, or have ee possession of it 
ee until a petition had been presented 
to be the proprietor to the outer T der Court- to. make dha 
world, is not of great weight on nk : : w that 
that point, if there has beep acon- ee ee 
a ment of the property b effect to it by way of compromise ... 38 
Se others upon equal terms 1.) (9) Where the final rectification of the 
Sea (1) (8) dent getting a larger portion 
g he Fiad feld provisionally 
CEEI es under the agreement, and the re- 
os Deed. ~ dent was put into possession of 
T e additional share in 1854, his 
Aik to -—— for such portion 
TEO ONTO ONE followed as a matter of course 
San F oidanos unless barred by some final impe- 
° diment, and limitation in a suit 
TITLE. him for Jag eae. it was hel 
Where a Hindoo executes a kobala in egan Orun te 1846 when the 
favor of another et 2 time cho rightful partition was completed ... i. 
has no —— to the p , hi : 
subsequently ing entitled as ee 
heir would not make the kobela (1) The case of a Hindoo claiming by 
good Sa adoption under a —— whith was 


put forward shor€ly after the teste- 
tor's death and which was acted 
Spa and recognized for a period of 
27 years by the whole family, the 
validity of which —— was questioned 


° k 


Tranmer o SUIT. 
Where there is a general feeling in a 
district against a party to a suit, 
and such party feels that he is not 
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Page. Page. 
Wu.t—( Continued.) - 
in a suit brought the Witt-—( Continued.) 
adopted against members of the be allowed to invoke against the 
family, was considered to be analo- claimant every presumption which 
gous aa case in whigh the eigen coe ee from the hn re- 
macy of a person in oqgnition o egitimacy by mem- 
pany a very ira Saa diane : bers of the family or other o ne 4) 
after his possession been - 2} Judgment of the A ate Couri,- 
ed by a party who has a aar ai ak 4 whieh dif eed See ae lower 
right to question his legitimacy. Oourt eae evidence with re- 
In such a case, the defendent im spect to the validity of tha ——, 
order to defend his status should reversed aes 
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The Gd eekly Reporter, 


APPELLATE HIGH COURT. 





Thé 4th January 1871, 
Present : 


The Hon’ble L. 8. Jackson and F. A. Glover, 
Judges. 


Limitation—Oauase of action—BRever- 
sioners—Right of suit. 


Case No, 1292 of 1870. 


Special Appeal from a decision passed by 
the Officiating Judge of Gya, dated the 
81s¢ Match 1870, affirming a deotsion of 
the Subordinate Judge of that Distriot, 
dated the 80th September 1869. 


Pershad Singh and othera (Defendants) 
Appellants, 


versus 


Chedee Lall and others (Plaintiffs) Respond- 
ents. 


Mr, C. Gregory for Appellants. 


Babco Kadlee Kishen Sein for Respondents. 


Tn a salt against a widow for acts of waste and allens- 
tlon al to have taken place during the lives of the 
plaintiff's mothers who were then the next heirs to the 
property : 


Hap that, as the mothers allowed more than 13 years 
to elapse, their osuse of action and that it did 
not revive in favour of the p who had mnes been 
Born and had now arrived at majority : 


Hep that, if by the death of the widow a new onuss of 
she property Rigas ee soa, Tar neh son 
’ a ; OU 
not Faod in the aa sult. AR á 
Jackson, J.—-We think that upon the first 
ground raised in this special appeal, the 


decision of the lower appellate Court muat 
be reversed, 


The plaintiffs sued complaining of acts 
of waste and alienation on the part of the 
widow, such acts having taken place more 
than 30 years ago. The widow was atill 
alive, and certain other parties who are 
also defendants are in posssession of part 
of the property. 


Aa regerds the particolar cause of action 
on which the’ plaintiffs sued, it seems to us 
that the suit is barred by limitation. At 
the time when the alienation complained of 
ocourred, Sie mothers of the plaintiffs were 
alive and were then the next heirs entitled 
to this property, and they might have brought 
the suit which the plaintiffs have now 
brought, but they did not do so. They al- 
lowed more than 12 years to elapse, and this 
cause of action is not revived in favour of 
the plaintifs who have since been born and 
have now arrived at majority. 


It seems that the widow whose acts were 
complained of died during the pendenoy of 
the suit; and the plaintiffs contend that this 
being so, they are entitled to have their sult 
dealt with as if she had previously died, they 
being now the reversioners entitled to the 
property. It seems to us that this is out of 
the question. Theplaint was framed on a 
different cause of action altogether, and no 
application was made to amend the ‘plaint. 
Tt seems to us clear that the plaintiffs were 
uot entitled to have the decree which they 
have got upon the plaint which they brought 
into Court. They have pyebabl o.new 
cause of action upon the @eath of the widow, 
und may sue again if so advised, but the pre~ 
sent sult ought to have been dismissed. 


The decision of the Lower Appellate Court 
will, thereforé, be reversed with oosts, 
> 
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The 4th January 1871. 
Present : 


The Hon’ble H. V. Bayley and Dwarkanath 
, Mitter, Judges. 


Ront suitsea—Jadgments. 


Casa No. 1523 of 1870 ander Ant X of 1859. 


Special Appeal from a decision passed by 
the Judge of Purneah, dated the Bist 
March 1870, affirming a decision of the 
Deputy Collector of that District, dated 
the 27th November 1869. 


e 


Dhunraj Koonwar (Defendant) Appellant, 
versus 


Koonwar (Plainiff) Re- 


Ooggur Narain 
| spondent, 


Baboo Tarucknath Dutt for Appellant 


Babao Olinash Chnuder Banerjee for Re- 
spondent. 


Unless the circumstances of one rent-enit are on all 
fouie with those of another, it is a serious error for a 
Coart to refer to its Judymeut in one case for the reasons 
ot ita decision in another case 


Bayley, J—We think that in this oase 
the judgment of the Lower Appellate Court, 
so for ns Ít regards the plaintiff's claim to 
enhanced rent for 12-16th of 1276, must be 
reversed. 


The plaintiff sued for arrears of rent ar 
the old rate for 1274 and 1276, and at an 
enhanced rate for 1276. As to the nrrears 
alnimed at the old rate for 1274-1275, the 
plaintiff got a decree, and no appeal wns 
made by the defendant on that point The 
olatm as to enhanced rate wes on the grounda, 
(1) of the increased productiveness of the 
Boil, (2) of the inorensed value of the pro- 
duce, and (8) of the defendant paying at a 
lesser rnte of rent than the prevailing rate 
as paid by the same class of ryote for lands 
with similar advantages in the neighbour- 
hood. 


Is was, under the ordinary rules of plend- 
ing, for the plaintiff to prove these allega- 
tione. 


In regnrd wp the first two gronnda of 
enhancement, how®ver, phe plniutiff’s plea- 
der here gives up the case, The only re- 
maining question is whether the plaintiff has 
proved the Inst ground of enhancement, ms., 
whether the rate paid by the defendant was 

E La 
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less than the prevailing rate as paid by the 
same clasa of ryote for adjacent lands with 
similar advantages, and whether on this 
ground plaintiff could get a decree at the 
enhanced rate sued for for the 12-16th of 
1276. 


We have heard all the evidence addaced 
by the plaintiff on this point, and it is clear 
that plaintiff does not by it prove that the rate 
claimed by the plaintiff (rapes 1-6 annas per 
beegah) ia paid by the same class of ryots for 
adjacent lands with similar advantages and 
is the prevailing rate, that is to say, the rate 
paid by so Inrge a majority of the same class 
of tenants for such lands as would justify one 
to hold the rate claimed to be the “ prevail- 
ing” rate. Upon this ground, therefore, tha 
plaintiffs, being unable to prove his claim to 
tlhe enhanced rate, must fail to obtain a de- 
cree in this case for the 12-16th of 1276, 


Another objection taken to the judgment 
of the Lower Appellate Court is, that there 
is no decision by that Court on the contested 
question ng to what was the standard menaare- 
ment pole of the pergunoah. It is true that 
there was a dispute on this point before the 
Ameen who preferred to the Collestornte and 
adopted the pole thence received ns the 
standard pole, bat still it was for the Lower 
Appellate Court to adjadicate in this suit for 
enhanced rent the question whether such 
pole was the standard of measurement for 
the rticular pergunnah or division in 
which these lands were. No decision what- 
ever hns been come to hy the Lower Appel- 
late Court on this point. 


There is also no decision by the Lower 
Appellate Court on the question, distinotly 
raised before it by the defendant, vis., whe- 
ther oertnio lands claimed by the plaintiff as 
subject to enhancement were liable to as- 
sessment at all, the averment of defendant 
being that they were lakheraj land. Bus 
be it as it may, it is sufficient to say that 
the Lower Appellate Court has given the 
plaintiff a decree to enhanced rent nt the 
rate of rupee 1-6 annas without any evi- 
dence as to that being the ‘‘ prevailing” 
rate generally paid, and not only by five or 
six witnesses, by the same class of ryots 
for lands adjacent with similar advantages, 
It is true that while, on the one hand, the 
defendant’s written statement, was a clear 
nverment of his right under Section 4 Act 
X of 1859 for having beld at one uniform 
rate from the time of the permanent sot- 
tlement ; yet, on the other, defendant's 
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deposition and that of his agent on oath was 


a little contradictory to that statement; but 


it was for the plaintif to prove his case 
before he could rely on the weakness of the 
defendant’s case. 


Ae the plaintiff, therefore, has failed to 
prove his claim to enhauoed rent of 12-16th 
for 1276, the judgment of the Lower Ap- 
pellate Court on this point must be reversed 
and the plaintiffs suit dismissed. 


Each party will bear his own costs in all 
the Oourts. 


This decision, however, must not be 
understood to prejudice any future olaim 
that the plaintiff may have to enhanced 
renti It simply dismisses the plaintiff's 
present claim to enhanced rent for 12-16th 
of 1276, becanse the plaintiff has failed to 
prove the particular grounds which he 
urged in tbis particular oase. 


We will only add that iu this case the 
Lower Appellate Court has seriously erred 
in referring to his judgments in other 
cases for his reasous for the decision of this 
case. When a plaintiff sues several defend- 
ants under Act X of 1859, the separate 
tenants are in a position to wake and often 
do make quite separate defences. The Lower 
Appellate Court, therefore, should always see 
how far the circumstances of one onse are 
really on all fours to those of another before 
it refers to the judgment in the one for that 
in another. 


The 4th January 1871. 
Present: 


The Hou’ble F. B. Kemp and G O. Paul, 
Judges. 


Survey maps—Hvidoence. 


Case No. 1814 of 1870. 


Spectal Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
8rd Juns 1870, affirming a decision of 
the Moonsiff of Bistopore, dated the 
17th February 1870. 


Gudadhur Baverjee and others (Plaintiffs) 
Appellants, j 


d 


~- 


versus 


Tara Chayd Banerjee aud others (Defend- 


ants) Respondents, 


THE WERELY REPORTER, 


Rulings. 3 


Hr. M. Af. Durt and Baboo Bungshee Dhur 


Sein for Appellants, 


Baboo Rash Beharee Ghose for 
Respondents. 


ges a agen sae pal lena AL) map, 
tf not conclusive evidence, is evidence of an impo lant 
ee ee eee into and oons- 


Kemp, J.—Looxine to the plaint in this 
case, the cause of action appears to be that 
the defendant out down trees belonging to 
the jungle melal Mousah Bashdeopore, the 
property of the plaintiffs. The defendants 
set up an independent title, stating that the 
lands were not included in the plaintiffs 
talook ; that they really belonged to the 
dewuttur lands of Baboo Brijo Kishore 
Singh ; and that those lands had been pur- 
chased by them in execution of a decrees 
against the said Baboo Brijo Kishore Singh. 
Looking to the judgment of the fat Court, 
itis very clear thatthe first Court treated 
this suit as a boundary dispute, for the 
issues were whether the jungle in suit has 
been held khas by the plaintiffs as beloug- 
log, to their putnes talook, or whether it was 
the sfoestral rent-free property of Baboo 
Brijo Kishore purchased by the defendants, 
The first Court states that the plaintiffs 
produced no documentary evidenoe iu snp- 
port of their title, aud with reference to 
the wituessea the Moounsiff says that they 
are men of low onste and tenanta of the 


| plaiutiffs, and therefore Le ocousiders their 


evidence not trustworthy, It appears that 
ao Ameen was deputed to hold a local in- 
vestigation in this case, and as the plaintiffs 
could uot with their plaint file the survey 
mop which was subsequently filed, —inas- 
much as they could not, until the defend- 
ants put in their written statement, know 
that the case would be iu the nature of a 
boundary dispute,—this map, to which it is 
alleged the predecessors of the defendants 
aud the plaiutiffs were parties, was put in, 
and the Moousiff ordered the Ameen to en- 
quire into and compare the survey map, if 
two days’ fees were put in by the plaintiffs. 
It appears that the plaintiffs paid these fees, 
But the Judge on appeal held that this sur- 
vey map could not be received os evidence 
in the cuse. 


We are of opinion satata ole af this 
description whioh invol¥es a bouudary dia- 
pute, a survey map, if not conclusive, is 
evidences of an importaut oheracter which 
ought to be louked into and considered. It is 


‘not evidence which it wes within the power 


f 
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of the plaintiffs to manufacture, nor under 
the circumstances of the case was it impera- 
tive upon them to file this evidence with 
their plaint. The document is one which 
has come from a public office, and which 
has been to a oertain extent admitted by 
the first Court. The Judge was, therefore, 
wrong to reject it. We remand the case 
and direct the Judge to admit as evidence 
and consider the survey map put in by the 
plaintiffs. 


The decision passed by the Judge ia re- 
versed, and this appeal decreed with costs, 
Paul, J.—I concur. 


The 4th January 1871. 
Present: 


The Hon'ble F. B. Kemp and G. C. Pavl, 
Judges. 


Doposits—Act VI (B. 0.) of 1862. 
Oaso No. 825 of 1870. 
Special Appeal from a decision passed by 
thea Judge of West Burdwan, dated ths 


17th February 1870, reversing a decision 
of the Deputy Collector of that District, 


dated the 81st December 1869, 
Kristo Protibar and others (Defendants) 
Appellants, 
versus 
Alladines Dossee and another (Plaintiffs) 
Respondents. 


Baboo Bungshse Dhur Sein for Appellants. 


Baboos Romesh Chunder Mitter and Nul- 
lect Chunder Sein for Respondents. 


A ig not entitled to benefit from a deposit under 
Act VI (B. O.) of 1862, if it was paid In without a 
terler to and refusal by the oppoalte party. 


Paul, J.—Im this case, there are no 

ounds for special appeal. The questions 
raised between the parties are simply 
questions of fact. The Appellate Oourt 
hus disbelieved the oral evidence adduced 
by the defendant in support of the payments 
pleaded. Wi fe rogard to the money paid 
under Act YL it quite clear that that 
money was not paid in after a tender to 
and refusal by the plainiif, and therefore the 
defendant is not entitled to any benefit from 
such deposit, a z 


The decree of the lower Oonrt will, there- 
fore, stand. As to the money paid in ynder 
Act VI the party whp made the deposit 
will be entitled, on a proper application being 
oe to the Colleotorate, to get the same 

a + 


The special appeal is dismissed with 
costs. 


The 4tb January 1871. 
Present: 


The Hon'ble F; B. Kemp and G. C. Panl, 
Judges. 


Ooasta--Beoption 189 Act VIII of 1859, 
Case No 381 of 1870. 


Miscellaneous Appeal from an order passed 
by the Judge of Hooghly, dated the 23rd 
June 1870, reversing an order of the 
Subordinate Judge of that Dirtriat, dated 
the 14th February 1870. 


Janokee Nath Mookerjoa and others (Judg- 
ment-debtors) Appellants, 


versus 
Joy Kishen Mookerjee (Decree-holder) Re- 
spondent. 
Baboo Umbika Churn Banerjee for Ap- 
pellants, 
Baboo Mokendro Lall Shome for Respond- 
ent. 
The mere: on of costs in a decree without an 
allotment of 


flity, is not a saffialent 
with Bootion 160 Act VIN of 1859 cape 

Kemp, J.—Tun pointa taken in thie special 
appeal are, first, that as the deoretal order is 
silent as to costs no costa can be recovered 
by the special respondent in execution of the 
decree. The next pointis that no interest 
having been awarded, the decree-holder can- 
not recover in execution any interest on the 
costs. The first Court held that as there 
was no separate order in the decree with 
reference to opsta, the Court could not in the 
present execution case award any amount on 
account of coats, and that the decree-holder 
ought to get the decree amended and take 
ont fresh execution of the same. The Judge 
on appeal reversed the decision’ of the first 
Court, observing that the order of the Judge 
in English distinctly states that the appeal ip 
decreed with costs, On referring to the judge 
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meut in English, we find that such is the 
case, but then in the deoretal order which is 
drawn up in the vernacular there is no pro- 
vision made gs to costs. Under Section 189 
of Act VIII of 1859, the decree must state 
the amount of costs incurred in the sult, and 

eby what parties and in what proportions 
they nre to be paid, and this deorece is to be 
signed by the Judge. The Judge appears 
to think thet becanse there Is a schedule 
appended to the decree of the costs incurred 
by both the appellant and respondent, this 
is a sufficient compliance with the provisions 
of Section 189; but such is not the case, for 
there is no order as to what parties and in 
what proportion the costs are to be paid. 
The mere array of costs incurred without say- 
ing who is responsible for these costs is not 
a sufficient compliance with the Section 
above quoted. It is, therefore, with regret 
that we are obliged to remand this case in 
order that the decree-holder may take steps 
to have the decree amended. In doing so, the 
Judge must distinctly understand that he 
ia not to go behind the original judgment, 
but simply amend the deeree ao that it may 
accord with the judgment. 


With reference to the question of interest, 
noder tbe ruling of the Full Beneh pablish- 
ed in Volume VI, Weekly Reporter, page 
109, no interest can be awarded in execu- 
tlon. 


Each party must bear his own costs of 
this appeal. 
Paul, J.—I concur. 





The 4th January 1871. 
Present: 
The Hon'ble F. B. Kemp and G. C. Panl, 
Judges. 
Hxecution—-Bona fides. 
Case No, 827 of 1870. 


Miscellaneous Appeal from an order passed 
by the Judge of East Burdwan, dated 
the 5th July 1870, affirming an order of 
the Moonsiff of that District, dated the 
Qist January 1870. 


` Bostanath Mundal (Deoree-holder) Appel- 
lant, 


. CCT sus 


Anund Chander Roy and- others (Judgmeat- 
debtors) Respondents. 


Baboo Oopendro Chunder Bose for 
Appellant. 


No one for Respondents, 


If a person is to be concluded by the contention that 


his application to exeoute is not boxd Ade, he should 


be given an opportunity of explaining fally and clearly 
all his acts, 


Paul, J—Im thie case, it appears to us 
that the appeal should be allowed. An 
application was made on the 17th of Jan- 
uary. 1870 to execute a decree dating so far 
back as the month of March 1859. On the 
present application for execution being made, 
the Moonosiff called for a report from his 
seristah, and on a perusal of that report 
considered the application barred by limita- 
tion, and refused to issue execution. The 
Appellate Court, with some general observa- 
tions with reference to the utility of applying 
a fixed principle of law in matters of this 
description, upheld the decision of the 
Moonsiff ; but neither in the one Court nor 
in tha other do I find that the facta of the 
case were of all investigated, or that the 
judgment-creditor was given any oppor- 
tanity of explaining that matters which 
appeared to impute to him laches were da 
facto capable of explanation. In this case 
@ certain application was made in 1865, and 
certain proceedings were held upon that 
application, on which, however, we have no 
very clear information, Again, in 1868 
oertnin other proceedings took plnoe, and it 
appears that through the apparent neg- 
ligence of the judgment-creditor in not 
depositing some Ameen’s fees, the sale fell 
through. It appears to us that if a person 
is to be concluded by the contention that 
his application to execute is not bon4 fide, 
he should be given an opportunity of ex- 
plnining folly and clearly all his aote. In 
this case that opportunity has not been 
given, and it is therefore impossible to 
uphold either of the judgments of the Courts 
below. The decision of the lower Court 
T reversed and the case seut back for 
trial. : 


Kemp, J.—I entirely goncour in this 
judgment. The Judggeatfiould™soia for 
the proceedings in the execution case of 
1866. He has the power and is bound to 


do ao ynder Section 168 of Act VIN of 
1889, 


$ 
had 
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The 4th January 1871. 
Present: 


Hon’ble E. Jackson and OQOnoocool 
Chunder Mookerjee, Judges. 


Reveraioners—Fartics. 


Kristo Sunkur Dutt Roy (Defendant) 
Patstioner, 


The 


versus 


Koylashnath Dutt Roy (Plaintiff) 
Opposites Party. 


Baboo Mohinee’ Mohun Roy for Petitioner. 


` No one for Opposite Party. 


In a sult to recover possession of property held by a 
widow, tha reversfoner was held to have been errons- 
ously made a co-defendant. 


Jackson, J—Tuts is an application to 
be allowed to appeal in forma pauperis 
from a decision of Moulvie Syed Albdool- 
jah, Subordinate Judge of Mymeusingh. 
Kristo Sunkur Dutt Roy, who is the appli- 
oaut, states that his iuterests are affected by 
the decree in this case. The plaintiff had 
brought a suit to recover possession of cer- 
tain property as the adopted son of the 
husband of one Hurro Soondurree, who, ns 
the widow, was in possession of her deceased 
husband’s property. Kristo Sunkur Date 
Roy came in claiming to be the reversioner. 
He was ut first made a co-defendaut, Sub- 
sequently, however, the Subordinate Judge 
considered that as his interests were remote 
and contingent upon his being alive upon 
the death of the widow, and that he at pre- 
sent had not any interest in the property, 
he accordiugly in deciding the case removed 
Kristo Suankur Dutt Roy from the category 
of the defendants, and ultimately deoreed 
the plaiutifi’s claim only against the widow. 
Kristo Suukur Dutt Roy.uow asks this 
Court to allow him to appeal from that 
decision. 


We are inclined to think that Kristo Sun- 
kor Dutt Roy ought not to have been made 
a defeudant in this litigation atall. He is 
not st preseut interested in this property, 
and it ia question whether he will ever 
have any interest at all. At the same time, 
it ia a greg pitgthat the Subordinate Judge 
did not see this the very frst. The 
applicant’s rights may undoubtedly be very 
much injared by the course adopted by the 
Subordinate Judge, ‘first by taking hima 
defendaut and then striking his name off, 


s 
# 


nud finally actually inserting his name in the 
decrees as one of the parties to the sait. 
Looking at the circumstance that Kristo 
Suukuor Dutt Roy should not have been made 
a party, we think we ought not at present to 
nllow him to appeal. But we direct that 
the Subordinate Judge strike his name ont © 
of the list of the defendants in the decree. 
The Subordinate Judge, having previously 
removed him from among the oo-defendaute, 
appeare to have made a mistake in inserting 
his name in the deoree afterwards. If there 
is ony diffloulty in carrying out this order, 
we will admit au appeal to carry out the 
order. 


The decision in this case will not in any 
way affect the interests of the reversioner as 
he was no party to that decision. 


A copy of this order will be forwarded to 
the Subordinate Judge. 


The 6th January 1871. 
Present: 


The Hon'ble E. Jackson and Oncocool 
Chunder Mooketjee, Judges. 


‘Bale of portion of a tenure—Section 
108 Act VIII. 1859. 


Cusa No. 1401 of 1870. 


Special Appeal froma decision passed by 
the Additional Subordinate Judge of 
Dacca, dated the 4th May 1870, reversing 
a decision of the Moonsiff of Lechra- 
gunge, dated the SHA September 1869, 


Nund Lall Roy and others (Plaintiffs) Æp- 
pellanis, 


UCTE NS 


Gooroo Churn Bose and others (Defendants) 
Respondents. pi 


Baboo Hem Chunder Banerjee for Appel. 
lantas. 


Baboos Kishen Dyal Roy, Grija Suakur 
. Mojoomdar and Chander Mohun Sein 
for Respondents. = > 


y 
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Where a sharer inan undivided talook, efter ob- | registered talookdar, and that the defendant 


taining a deoree for money due to him on account of 
his share of the rent, brings to salea portion of the 
tenure corresponding with the share of the rent for 
which he obtained a decrea, the sale has no farther 
effect than any other sale in which the right of the 


® judgment-debtor is sold. 


- - Jackson, J.—THERE sooms from the facte 


of this case as put before us to have been 
a shikmee talook oalled Prankisto Roy, 
which was the joint property of Tripoorah 
Soondurree and Ram Soondar Roy, each 
holding an 8 annas share. The share of 
Ram Soondur Roy was purchased, we are 
not told when, by Soodharam Roy, and that 
share was afterwards sold in exeontion of 
a decree against the sons of Soodharam Roy, 
and was purchased partly in August 1860 
by the plaintiffa Nos. 2 to 8, and partly in 
September 1864 by the plaintiff No. 1. Sab- 
sequent to these purchases, the 4 annas 
proprietor of the semindaree in which the 
shikmee talook was situated brought an 
action for arrears of rent due to him apon 
his 4 annas shure of that talook. He made 
Tripoorah Scondares and Ram Soondar Roy 
defendants in that case. Against them he 
obtained a decree, and in execution of that 
decree he put up for sale 4 annas of the 
shikmee talook, and one of the defendants 
in this suit became the purchaser, 


The present plaintiffs allege that by these 
proceedings in the Collector’s Oourt, and 
the purchase by the defendant who has been 
put into possession by the Collector, they 
have been dispossessed of 2 annas out of 
the 8 annas share belonging to Ram Soondur 
Roy, and they bring this suit to recover 
possession. 


The first Court gave the plaintiffs a decree, 
considering that they had been in possession 
of Ram Soondur’s share with the knowledge 
of the semindar. The Lower Appellate 
Court reversed the decision of the first 
Court and dismissed the plaintiffs’ suit, be- 
cause the plaintiffs after their purchase had 
not registered themselves as proprietors of 
the shikmee talook in the zemindar’s serish- 
ta, and because the Appellate Conrt presum- 
ed from that fact that the semindar was not 
acqnainted with the fact of the purchase ; 
and he considered that in the absence of 
the registraflon, the xemindar was entitled 
to sue for arrears of rent against the regis 
tered talookdar, and that the Collector was 
right to seli the property as against such 


obtained a good title under such gale, 


There has been a long contention on both 
sides as regards the law which is applicable 
to this osso. The firat question which 
appears to arise upon it is as to the law 
under which the sale by the Collector was 
held. It has been argued that it waa the 
tenore which wnes sold. But we are quite 
antixfied that the «ale, whatever might 
be the effect of it, was held under the 
provisions of Section 108 Act X of 
1859, and that it wis not the tenure 
which was sold. Under this Section, a 
sharer in an undivided talook, after obtain- 
ing a decree for money due to him on ae- 
count of his share of the rent, can bring 
to sale the whole under-tenure under cer- 
tain circumstances. Bat in this chee the 
proprietor, instead of adopting that course, 
brought to sale only a portion of the tenure 
which corresponded with the share of the 
rent for which he obtained a decree. There 
might possibly be some argument, if he had 
brought to sale the whole tenare, that the 
sale wonld have come under the provisions 
of Act VIII of 1865, B. C., by which a 
tenure is gold free from all incumbrances, 
But looking at the course which the pro- 
prietor has adopted by selling only a portion 
of the tenure, that portion was sold, as 
stated in Section 108, “in the same manner 
“as any other immoveable property may be 


““sold in exeoution of a decree for money 


‘‘ander the provisions of the two next fol- 
“lowing Sections.” The sanle, therefore, 
would have no farther effect than any other 
sale in which the right of the judgmeut- 
debtor was sold. 

Applying this view of the law to this 
case, there can be no doubt nbont the effeat 
of the sale, as the right of Ram Soondur 
Roy had long ago passed away from him by 
salo, first to Soodharam Roy, and afterwards 
to the present plaintiff. The sale of 2 
annas of Ram Soondur Roy’s share in the 
tenure in the year 1868 by the Collector car- 
ried with it no results whatever. The pur- 
chaser having purchased only. the rights 
and interests of Ram Soondar Roy in those 
2 annas, and those rights being no longer 
in existence, purchased nothing. This is’ 
the point upon which the special appeal has 
been lald before as, and thik that the 
contention is good. W l, therefore, set 
aside the decision of the Subordinate Judge 
on this point, and deoree the plaintiffe’ suit 
for 2 annas'of the shikmee talook, with 
posta, 


e 
* 


8 Citil 


ki 


The 5th January 1871. 
Praesent: 


The Hon’ble F. B. Kemp and G. C. Pavol, 
Judges. 


Documents—Mofusall procedure —— 
Speciali appoals. 


Caso No. 1844 of 1870. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
10th June 1870, reversing a decision of 
the Subordinate Judge of that District, 
dated the 80th Maroh 1870. 


Nand Kishore Doss Mobunt (Defendant) 
Appellant, 


versus 


Bem Kulpo Roy (Plaintiff) Respondent. 


Baboos Ashootosh Dhur and Rajendro Nath 
Bose for Appellant, é 


Baboos Juggadanund Mookerjee and Hem 
Chunder Banerjee for Respondent. 


The rales whieh the onnduct of oases in the 
Mofussil Ootirts do not necessitate the proving af docu- 
ments which are not disputed. 


Grounds of appeal should be specific, and 
should indicata y the error of lew assigned, or the 
substantial error or defect inlaw in the ure or 
inv tlon which is imputed; and in the iatter oase it 
shoald be made to appear on the faca of the ground of 
appeal that such error or defect probably produced error 
ar defeat in the decision on the merits, by stating what 
bedring it hed on the merits, 


Paul, J.—Lr the rule which is now being 
adopted by the Chief Justice in hearing ap- 
plications for the admission of special appeals 
required an illustration of its utitity, this 
case will afford a very striking example. In 
this case, the decision turned entirely upon 
certain questions of fact upon which the 
Appellate Court came to a very olear con- 
clusion as follows :-—“ That by judicial doou- 
“mente, the plaintiff has proved that he 
“ oarried on business separate from the fami- 
“ly ; that he has always been in possession 
“of this asta this own account ; that 
“ the family separate? in 1268 B.8.; and that 
“he has been in possession since the separ- 
“ation.” The questions of feqts were thus 
very clenrly and very distinctly found by the 
Lower Appellate Court; and that Court 

° 
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also devoted considerable time and trouble 
to tle dissdotion of the case, and to the odn- 
sideration of the eviddncd. Undef theba 
circhinstdntes, Oue would Rave thotght that 
the moat contentious mind in the world 
cduld hardly have discovered any thing jum. 
tifying a resort toa special appeal. 


* * # * * * # * 


If the casa of Beglar versus Toka Sherol, 
reported in Volume Vl, Moore's Indian 
Appeals, page 522, be consulted, it will be 
found there to be substantially laid down by 
the Privy Counoil that the rules which re- 
gulate the conduct of cases in the Mofussil 
Courts do not necessitate the proving of do- 
cuménts which are not disputed. The re- 
marks of the Privy Council are as follows :—- 
“ It is said on the part of the appellant that 
“ that will was not properly in evidence, for 
although a will was produced (or rather 
“an official copy of a will was produced) 
“there was no exdmination of witnessea, 
t &>., &o. If it would be necessary to de- 
“ oide that question, their Lordships would 
“ be inclined to hold that the will was sufi- 
“ siently in evidence for the purposes of this 
“suit, The Regulation provides that wherd 
“ documents are produced and they are not 
“disputed, they shall be received witholit 
proof.” Therefore, I am right-tn holding 
that the ground as drawn is do ground of 
special appeal. 


The othe: grounds Ido not notlde in de 
tail, because they fall within one or the 
other of the two criteria within whioh I 
have said these grounds dpecial appeal 
came. 


I desire here to point ont that the grounds 
of special appeal should be specifies, and 
should indicate clearly thé error of law as- 
signed or the substantial error or defect ia 
law in the procedure or investigation which 
la imputed ; and iu the latter case it should 
be made to appear on the face of the ground 
of appeal, that such error or defect probably 
produced error or defect in law in the deci- 
sion on the merite, by stating what bearing 
the sapposed error or defect had on the 
merits of the case. 


Tf the grounds of special appas. are not so 
drawn, I think the special appeal should be 
dismissed without farther consideration be- 
ing accorded to the case, It mus: also be 
borne if iind that mere ériticlaus of the 
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reasonlag employed by Courts below are not 
gronnds of special apoesl. The fact that a 
Jndge’s mind was influenced by circum- 
stances which in another mind would not 
carry the same weight or produce the same 
effect, is not a matter which warrants a 
ground of special appeal. Iu the practice of 
an houorable profession, too much stress can- 
not be placed on the propriety of drawing 
and certifying grounds of special appeal, 
which are so in law, and which are at lenst 
arguable and capable of being supported by 
some distinct matter or clroumstance in the 
case. 

It appears to me that beyond taking up 
the time of the Court most unnecessarily, no 
possible advantage lias acorued to the appel- 
lant, either from filing the special appoal, or 
from the arguments addressed tous. The 
osse turned upon questions of fact properly 
investigated and carefully decided inthe 
Court below, and these specious grounds of 
special appeal were merely put in againat 
the interests of justice. for the purpose of 
esusing delay. 

These heing my views, it is unnecessary 
to add that the special appeal should be dis- 
missed with costs. 

Kemp, J.—1 concur in dismissing the 
special appeal with costs. 


+ 


The 5th January 1871. 
Present : 
The Hon’ble F. B. Kemp and G. O. Paul, 
Judges. ` 
Roviow— Additional evidence. 
Case No. 1816 of 1870. 

Special Appeal from a decision passed by 
the Officiating Judicial Commissioner of 
Chota Nagpore, dated the 18th April 
1870, affirming a decision. of the Deputy 
Commissioner of Hasareebaugh, dated the 
15th April 1869. : 


Tekaet Khood Narain Singh (Defendant) 
Appellant, 


versus 
Toolese Roy and others (Plaintiffs) Re- 
spondents, 
Mr. C. Piffgrd and Baboo Ram Chunder 
Mitter for Appellant. 


Mr. R. T. Allan and Baboo Mohesh Chun- 
der Chowdhry for Respondents, 
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In a sult for confirmatfde of 
to be in the on of plaiftiff under « mokurures 
pottah. tho first Oourt found” the potteh to be genuine 
and gare plaintiff a denese. The Lower Appellate Court 
at first doubted the genuineness of the potiah and 
reversed that declaion, but on an application fo: review 
admitted additional evidenss on both eides and dismissed 
the appeal, 


Hep that the Lower Appellate Oourt ought not to 
have allowed ne to be explained away in review 
stage by admitting additional evidence thereon, though 
in particular case injustice was not done 

Kemp, J.—Tue plaintiffs in this onse, the 
special respondents before us, sued alleging 
that they and their ancestors were in pos- 
session of the village in dispute under a 
mokururee pottah dated Magh 1244, exe- 
cuted by the great grand-father of the de- 
fendant It appears that the plaintiffs hav- 
ing sued certain ryots under Act X of 18659, 
the defendant, speciai appellaut, intervened, 
and the Deputy Collestof, instead of trying 
under that Section the question of actual 
receipt and enjoyment of the rent, went into 
the title of the plaintiff in that oase, aud 
finding, for reasone stated in his decision, 
that the mokaoruree of the plainuffs was not 
proved, dismissed the plaintiff's suit, The 
consequence was that the plaintiffs were 
obliged to bring this suit in the Civil Court 
The defeudant devied the mokururee sat” 
up by the plaintiffs, admitting at the same 
time thatthe village was in the posscasion 
of the plaintiffs under a pottah given by the 
defendant's ancestor in payment of a certain 
debt, and subsequently the village was mort- 
gaged to the plaintiffs under a bhurnana- 
mob ; that according to the terms of the 
bhuruanamah, the plaintiffs remained in 
posseasion up to the year 1278 Fuslee; aud 
that m 1272 Fuslee the defendant took 
possession ot the village iu dispute. 


In the rst Court, the Deputy Commis- 
sioner of Hasareebaugh, in a very carefully 
considered judgment, found that thedefendant 
had made uo effort whatever to produce the 
deed of bhurnanamah ; that he had attempted 
to prove it by secondary evidence which 
the first Court, for reasons givon in great 
detail in the judgment, would not believe. 
The first Court then observes upon the facts, 
that the plaintiffs were admittedly in pos- 
session before the bhurnanamah deed, and 
that the defendant had it in his power to 
show. if such was the case, that that pos- 
session of the plaintiffs was yader‘a te: min- 
able lease, by producing paein Euboo- 
leat which he fniled to do; thaton the con- 
trary, the plaintiffs had produced their deed 
of mokurnree which was 30 years old, and 
had been followed admittedly by possession ; 

eo. n 


to a village alleged 


4 
S (oor 
* 


Jar MEN E A f oplni 
al TE z ; vas of opinion 
that tWesdead arai Dy the plaintifis was 
genuine. l 


On appeal to the Officiating Judicial Gom- 
missioner, he, on the firat instance, was of 
opinion ‘‘ that the execution of the mo- 
“ kararee pottah had been proved to a certain 
“ extent, bat that, looking at the case alto- 
“gether and taking into consideration the 
“absence of all corroborative proof,” he 
considered that the proof of execution was 
not sufficiently reliable as to warrant a de- 
eree in the plaintiffs’ favour. He therefore 
reversed the decision of the first Court. 










There was then an application on the 
part of the plaintiffs for a review of judg- 
ment, which reyiew was admitted, and cer- 
tain documents were put in, namely, cer- 
tnin farkhutees as corroborative of the pot- 
tah. Both parties also adduced evidence, 
witnesses wore examined, and the Officiating 
Judicial Commissioner on grounds stated in 
his decision considered that his former de- 
cree should be reversed, and that the appeal 
of the defendant must be dismissed. He 
haa gone (nlly into the case, and has given 
his rensons for admitting the addition&l evi- 
dence. 


The learned Counsel for the special ap- 
pellant has asked the Court to treat this 
case as a regular appeal. His main objec- 
tion is that he has been deprived of the de- 
cision of two Oourts upon that portion of 
the evidence, which has been adduced for 
the firat time in the review stage in the Ap- 
pellate Court, aud he objects that the Jadi- 
cial Commissioner has allowed points to be 
explained away in review. He also candid- 
ly admits that treating this as a speoial 
. appeal, he is not able to say that there is no 
evidence in support of the farkhutees, al- 
though in bis opinion that evidence is not 
sufficient, 


On the first objection, we think that a 
sufficient answer may be given in this way ; 
that the first Court having found the mokur- 
ruree to be a genuine one without the assist- 
ance of these farkhutees, the special appel- 
lant cannot say that he has been deprived of 
auy advantage, or has been unjustly treated 
by the firat Court not considering theese far- 
kliute@t-one 


On the seoond point, we think that it may 
be said that the Officiating Commissioner 
was wrong in allowing polots to be explain- 
ed away in the review stage, but at the 


oe e 
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e 


P ; 
TO WE REPOVED A ME WEEKLY REPORTER. Rulings. [Yol] XV. 


same time we think that no Injustice hns 
been done to the special appellant in this 
particular case. It appears that the review 
was applied for in January, and was not dis- 
posed of till April. There was, therefore, 
ample time for the special appellant to ob- 
ject to this proceeding; he has, however, e 
not done so, and on the contrary has himself 
adduced evidence on review. Both parties 
well knew what points were to be decided 
and adduced evidence on those pointa. 


Being, therefore, of opinion that no in- 
justice has been done to the special appel- 
lant, by the procedure adopted on review by 
the Lower Appellate Court, I do not think 
ig right to treat this case as a regular appeal ; 
and treating it as a special appeal, there 
can be no doubt, ns admitted by the learned 
Counsel for the special appellant, that the 
judgment of the lower Gourt is unassailable, 
The appeal is, therefore, dismissed with 
costs, 


Paul, J.—I think it necessary in this case 
to add a few remarks to the judgment already 
given, and in whioh I fully concar. ‘The 
real point in issue between the parties was, 
whether the mokurraree pottah produced by 
the plaintiffs in the first Court was genuine 
or not. The first Court, after having given 
the case a very full consideration, came to 
the conclusion that the mokurruree pottsh 
was genuine. That decision was reversed 
in appeal, principally upon the ground tbat 
the genuineness of the mokorraree potiah 
should have been exhaustively proved, by 
showing that possession had been held un- 
der it, by the production of the receipts and 
farkhutees for the various years during 
which the pottah was held; and inasmuch 
as these farklhutees were not produced, the 
Court was of opinion that the genuineness 
of the mokururee pottah was not established 
to its satisfaction. It appears that in this 
case the fact of the existence of these far- 
khutees was a matter well known to the 
defendant, both from the ciroomstance of 
their having been filed in the Act X proceed- 
ings, and from the petition filed by the 
defendant himself, in which he sought to 
have these very farkhutees introduced into 
this case with the fila of the Act X case, 
The circumstance of their existence having 
thus been brought to the notice of the 
Judge, one would have thought that, aa his 
doubts as to the genuineness of the mokura- 
ree pottah on the ground of the non-produc- 
tion of the farkhutees could have been 
instantly removed by sending for the record 
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in which they were filed sud tying an issue 
as to their genuineness, the Jadge would 
have adopted this course of proceeding be- 
fore pronouncing judgment It appears, 
however, that the Judge preferred deciding 
the casa without removing the doubts he 
entertained, as he might have done by a 
very simple enquiry and investigation. 


The error into which he thus fell, the 
party agniust whom the decree was passed 
endeavoured to rectify by an application for 
review. That application was admitted, 
and the case was ordered to be heard two 
mouths after the admission of the applica- 
tion for review. At the hearing on review, 
both parties came prepared with their evi- 
dence upon the principal issue then before 
the appellate Court, namely, whether these 
farkhuteses were genuine or not, and upon 
this issue additional evidence was adduced 
on both sides. The additional evidence 
adduced by the plaintiff satisfled the Court 
that these farkhutees were genuine, and 
relying principally upon their genuineness 
the Judicial Commissioner reversed his for- 
mer decision. If the matter of complaint 
put forward by the special appellant merely 
consisted of the particulara I have men- 
tioned, hardly any objection could be raised 
to the decision of the Court below; but 
unfortunately various other mattere, which 
appear not altogether relevant to the case, 
were introduced into the judgment of the 
Lower Appellate Court, and other points 
which the Judicial Commissioner had at 
firat thought went far to negative the genuine- 
ness of the mokururee pottah were futher 
allowed to be explained by fresh evidenoe, 
and these circamstances have given rita to 
the just complaint of Mr. Piffard which he 
yhas very ably put forward,—that it would 
be highly dangerous to allow parties on 
review to explain away such parts of a 
judgment as are obnoxious to them by the 
production of fresh evidence. In this 16- 
mark I believe every one here fully concurs ; 
but inasmuch as it appears that these far- 
khutees did exist to the kuowledge of the 
defendant, and it was simply an omission 
not to have gone into the question whether 
they were genuine or not, I do not think 
that auy Injustice has been committed in 
investigating and adjudicating upon their 
geugineness, and in fact I consider injustice 
would have®been committed if such invest- 
gation had not taken place. Therefore, 
while admitting the correctness of the 
general remarks made by Mr. Piffard as to 


the impropriety -of allowing -péttie 

liberty to prop up a faillngwonee by“the is 
duotion of additional evidence in the appeal 
or review stage, the present case is, I think, 
clearly distinguishable. In this particular 
case, the Judicial Commissioner was per- 
fectly right in satisfying his conscience io 
the way he has done on a malter as regards 
which he was admittedly not satisfied, and 
in making the enguiry which he hos made 
for the purpose of removiug the doubts 
which he at first entertained, and whioh on 
being removed enabled him to give judg- 
ment in favour of the plaintiffs. This being 
so, there is no reason why this oase should 
be heard asa regular appeal; and as it is 
admitted that in specie appeal the jadgment 







of the Lower dat Mert is impreguable, 
this speg ‘hikes Pprasced with 
costa. : 
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The Hon’ble E. J ER and Onookool Chuu- 
~ der Mookerjes, Judges, 
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sion of the ony 
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PIL vor 
Shaikh Munsoor Aliand oe ndants) 


Respondents. 
Baboo Debendro Narain Bose for Appellant, 


Baboo Okhil Chunder Sein for Re- 
Bpoudenta, 
A wale under Act VHI of 1885 does not convey a 
tenure free from all incumbrances, unless there was a 


stipulation in the documents by which the tenure was 
eted aridas for ee le; or arrears of rent 


Mookerjee, J.—Tus brought 
this suit for posseasiou Mihr plece of 
land, ou the groond that it is covered by his 
howladaree ‘pottah dated 1267; that the 
laud is sitwuted in talook Mojid Mali, 
which has been sold under the provisions of 


a 
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Act VIII of 1885, and purchased by the 
defendants who-havdé dispossessed him from 
this kowala, 


The defendants, among other pleas, con- 
tended that this pottah was a falsae and fabri- 
ented document and that the plaintiffs claim 
was a false one; that the sale having been 
held under Act VIII of 1835, they acquired 
the talook free from all incumbrances, and 
that therefpre the plaintiff has no right to 
recover possession of this land. 


The firẹ Court gave a decree to the 
plaintiff, finding that the pottsh prodaced 
by him was genuine, that it was registered, 
that possession was held under that pottah, 
and that the defendants having dispossessed 
him the plaintiff waa ongitled th recover, 

P ey f 


On appeal, the Judge, after having requir- 
ed the appellant, defendant, to produce the 
pottah constituting the origiusl tenure which 
had been gold, takes up the case on an- 
other day and says :—“ The original talookes 
“pottah of 1856 has been filed. It con- 
‘taina no clause the effect of which would 
‘by to render such tenures as might be 
‘crentod by Aowladaree potiahs, such as 
‘that relied on by the plaintiff, superior to 
“the result of a sale of the talook for its 
‘own arrenrs.” And he considers that the 
sale under Aot VIII of 1885 has cancelled 
the poitnh, because it wus n sale of the 
tenure for its own arrears. 


We find, however, that the original ča- 
lookees poitah has not been filed, 


It has been contended on special appeal 
before us, that the snle of this tenure under 
Act VIII of 1885 did not, under the Full 
Bench Ruling of this Court reported in 
Væ Weekly Reporter, page 260, confer 
upon the purchaser auy right to hold the 
tenure free from all incumbrances imposed 
upon it by the former holder; nnd that there- 
fore it bas not the effect of rendering in- 
operative the pottah created by the defaulting 
talookdar, but that the purchaser is only 
entitled to rent. 


We find this contention to be good. The 
salo under Act VIII of 1885 does not con- 
vey to the purchaser the tenure free from 
all inonmbyanegs, ‘' unless there was a sti- 
n AAT i O by which the 
“ tenure was created providing for tho sale 
“of kuch tenure for airears of rent,” The 
an of the tsuure sold has dot been filed 
a 


thie oase, nor is there any contention. 
! e 


@ 
© 


that the documents contain the stipulation 
rı forred to above. The only plen raised by 
the defendant wis that the howladaree 
politak set up by the plaintiff was falso, 
The Aowla pottah of the plaintiff, there- 
fore, if proved to be genuine, would not | 
fall by the operation of the sale under that 
Act. The Judge, being of opinion that the 
mere fact df the sale gets rid of the tenure, 
considers ‘‘ that the question of the genu- 
‘‘ iveness of the pottah in question need 
“not be gone into.” As we are of opinion 
that the view taken by the Judge of the 
law is not correct, the case must go back to 
him for an adjudication upon the question 
of the pottah. The Judge should enquire 
into the genuineness or otherwise of the 
pottnh, and decide the cage according to the 
result of that euquiry. We, therefore, re- 
mand the oase to the Judge for a decision 
on the merits with reference to the above 
remarks. 


Coste to follow the final result. 





The 6th January 1871. 


Present: 


The Hon’ble E. Jackson and Onookool 
Ohunder Mookerjee, Judges. 


Partios—Benamee purchases—SBene- 
ficial ownership. 


Case No. 1180 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Tipperah, dated 
the 21st March 1870, reversing a deotsion 

~ of the Moonsiff of Soodkaram, dated 
the 81st Alay 1869. 


Akbor Al (Plaiatiff) Appellant, 
vETSUS 


Mahomed Faiz Buksh aud othera (Defend- 
anta) Respondents. 


Hr. J. S. Roehfort for Appellant. 


Baboo Chunder Madhub Ghose for Re- 
spondents, — 


In a sult by «father against g son to recover the title 
deeds of certain property alleged to have been pur- 
chased by the plsinnf in the name Eae defendant 
when the latter was about 2 or 8 years old, whioh titie- 
deeds were sald to be ulently retained by the son, 
the, defendant did not appéer, but fwo other persons who 
erien eee ee vere 


1871) Cint 


Hcp that these parties should not have been allowed 
to appear as defendants, slmply on the allegation that 
they had lent money to the son on the security of the 
property. 

In oases of benamee purchase in I 
of beneficial ownership is the souroe 
porobase-money is de 


the criterion 
which the 


Mookerjee, J.—THE present snit was in- 
stituted by one Akbar Ali originully against 
his own son, defendant, Mahomed Fnhis, to 
have it declared that the property in dispute 
belongs to him, and not to the defendant 
Fais. Plaintiff states that he purchased the 
property so for back ns 1268, B. S., with his 
own money in the name of the defendant, his 
son, when that son was 2 or 8 years old ; that 
he remained sll along in possession, but that 
having occasion to go to Mecca in Pous 
1278, he left the title-deeds of the property 
with the defendant, and entrusted him with 
the management of his affnirs; that the de- 
fendant taking advantage of his absence has 
assomed the ownership of the property, and 
refused to give him back the deeds when the 
plaintiff asked him so to do on his return 
from the pilgrimage; that this son bad, 
moreover, sued some ryots on this property 
for rent in his own name, aud that when the 
plaintiff intervened, his Intervention was die- 
allowed on the objection of the defendant 
who got a deeree for rent on the 7th Feb- 
rosary 1868. Plnintiff, therefore, sues for 
the confirmation of bis right to the pro- 
perty. ' 

Mohamed Faig, the son, does not appenr, 
but two persons of the name of Muddun and 
Vyrab appeared as thiid parties, stating 
that they are mortgagees of the property 
from the son who, they contended, was the 
real nnd beneficial owner of the property. 
They farther alleged thatthe father and the 
son have collueively Instituted this sult to 
obtain the required declaration in order to 
defraud them, the creditors of the latter ; 
and lastly, they prayed that they may be 
made parties to this suit under Section 78 of 
the Civil Procedure Code, 


The Court of first instance thereupon 
made them parties, and in their presence, 
holding on the evidenoe that the plaintiff hne 
satisfactorily proved his case, gave a decree 
to the plaintiff. 


Against this decree. thera was no appeal 
on the part of the Mahomed Faiz, but the 
defendants Moddon Mohun and Vyrub 
Chander only appealed. 


The Subordinate Judge remauded the ease 
for freh investigation, leying down several 
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issues for the determination of the Court 
below. 


The Mooneiff has again decided the case 
in favor of the plaintiff. The Subordinate 
Judge having reversed his decision, the 
plaintif haa preferred this special ap- 
peal. 


It is contended before as for the oppellant, 
that Muoddun Mohan and Vyrob have been 
unnecessarily made defendants in the cause 3 
that they bave no share or interest in the 
subject-matter of the suit, and are not likely 
to be affected by the result thereof; thas tha 
interest they themselves allege they have in 
the property is of such a remote and contin- 
gent nature, that possibly they may have no- 
thing to do with the property in dispute. 

We find that these added defendants are 
not parties in possession of the property; that 
they are allowed to appear as defendants 
simply on an allegation that they have lens 
money to the son on the security of the pro- 
perty, and may have to fall npon it in conse 
they succeed in obtaining a decree on the 
bond executed in their favor, and in the event 
of that deoree not being satisfied by their 


debtor. This assuredly is a very remote in- 


terest in the subject-matter of the suit. .We 
do uot think, therefore, that the Court of 
first inatance has exercised a sound discre- 
tion in allowimg such parties to be added as 
defendants in the cause, and thereby compli- 
onte the proceedings in this sult; but as the 
trial in both the Courts bas proceeded in 
the presence of these parties as the ouly de- 
fendants contesting the olaim of the plaintiff, 
and evidence gone throngh at great length, 
we do not think it proper at this stage of 
the case to quash the whole of the proceed- 
loge had in the Courts below. 


On the merits of the case, however, we 
are vot at all sntisded with the desision of 
the Subordinate Judge. He states in his 
judgment that the “plaintiff durlog the 
“minority of the son might have bought the 
“property for his son, or he might have 
“bought it for himself in his son's name ;” 
but the contention raised before him by the 
mortgngee defendants was, that Mohamed 
Faiz, the son, got this property from his 
own sister by a hibbnuamah, nad that no 
money was paid by the fathe o body. 
If the Subordinate Judges firere aud 
there is ample evidence in the record ine 
clading the testimony of the vendor's hug _ 
band to support such a conclusion, that 
money was actually paid by the plaintiff and 
that the property wae purchased by hin 
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from his daughter on poaymeut of a const- it remnamed to be sewu when the possession 
deration, we cannot understand why this |of the father ceased and that of the son 
issue should not be decided in favor of the began. Moreover, we do not clearly under- 
plaintiff, atand what the Subordinate Judge means by 


The Subordinate Judge, likewise, remarks the remark, that “ the father never made auy 
that “this point can be best explained by attempt to convince the money-lendors, &e., 
“the kobala or hibba through whioh the , teat he was the actual owner of the pro- 
“property was transferred by Mymoova| Perty.” The Subordinate Judge could not 
“ Bibee. This document ta not forthcoming.” have been unaware that benames purchases 
Now, the plaintif distinotly alleged that at in the names of children are always made in 
the time of his going to Mecoa, he made over India, and are in conformity to the general 
ull the title-deeds of the property to his son, | Ue#ge and custom of the country prevailing 
and lad actually prayed that the defendants |8M0ug Hindoos as well as Mahomedans. 
might be called on to produce the doou- The criterion in cases of benamee purchases 
ments in Court. This allegation, as far as `? India is, as held by the Lords of the Privy 
we have seen, was never traversed by the Council in Gossaiu versus Gossain, in V 
defendants, and it ie no part of their case | Moore’s Iudian Appeals,” to see from what 
thet plaintiff holds that document in his pos- | 80uroe the money required for the purchase 
session. If the defendants bave not chosen to | came. Ifa father has thought fit, following 
produce that deed in Oonrt, although basing the custom of the country, to make such a 
the title of their mortgagor on it, the plaint- purchase in the uame of his infant eon, we 
iff is not to suffer, but was in a position to do not kuow what measures, if any, he is to 
adduce evidence to show that it was in fact | Teeort to, to convince money-lendors that he, 
a bill of sale executed in his favor for a| the father, was the owner of the property. 


valuable consideration. The presumption in these cases, especially 
where the son was an infant of 2 or 8 years 


of age at the time of the purchase, and there 
is no suggestion that be had any separate 
funds of his own, is always in favor of the 
father; and it is on the defendant to rebut 
that presumption, and show accoiding to 
his allegation in this case that the soquisition 
of the property was uot by purchase, but 
by a gift to the defendant Faiz by his siater 
Mymoona Bibee, and therefore an acquisi- 
tion of the son. 


As regards the last remark of the Subor- 
dinate Judge that ‘the plaintiff stood by 
and saw the publio deceived by his son,” the 
pleader for the respondent admitted before 
us that there is no evidence in the record to 
support such a findicg. We also find on a 
refuranoe to the evidence in the oase that not 
ouly is that finding wholly unsupported by 
evidence, but the contrary appears to be the 
case, namely, that the mortgages to the de- 
fendants were executed at a time the plaint- 
iff was absent on s pilgrimage to Mecca. 


We are, therefore, of opinion that the de- 
cision of the Subordinate Judge ought to be 
reversed, and the oase sent back to him to 
pass a fresh decision, keeping in view the law 
and tests by which cases of this nature are 
to be governed, and with referenoe to the re- 
maiks made above. Coats to abide the flnal 
result. 

Jackson, J.—I quite coucar. 


In another part of the Subordinate 
Judge’s judgment occurs the following pas- 
ange :—" Now, for 24 years the land was in 
the son's name, and it wos in his possession 
likewise for yeais together after he attained 
his majority, and the plaintiff, that is, the 
father, never made any attempt to convince 
the money-lendors and neighbours that he 
was the actual owner of the property. He 
stood by and saw the public deceived by 
his son, and therefore he cannot, after nearly 
24 years, say that the property does not 
belong to his son.” Now, the Subordinate 
Judge does not find when the son attained 
his majority, and from what year the son 
assumed the management of this property 
on his owu account. We find on refereuce 
to tha record that it is almost an admitted 
fot that iu 1263 when the property was 
nequired, the eon Mohamed Faiz was 2 or 8 
years of ages he must, therefore, have been 
a major not until 1268 or 1269. The father 
went to Mecca in 1278 and the mortgage is 
dated 1274, 


The flist Coutt has distinctly found that 
the father Las all along been in possession of 
this land Si oie date of the porchase. If 
the Subomjina ge was of a different 
Opinion as to this point of possession, it was 
{incumbent on him to find when that posses- 
sion commenoed and the ature of such 
possession ; for assuredly during the aon’s 
mluority the plaintif was iu possassign, aud *4W. BR, P.O, p 46, 
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The 6th January 1871. 
Present: 


The Hon’ble E. Jackson and Onoocool 
Chunder Mookerjee, Judges. 


*Renamee transactions—Bona fides-— 
Hvidoence. 


Case No. 265 of 1870. 
Regular Appeal being Appeals Nos. 678 


and 674 of 1869 of the Court of the) 


Additional Subordinate Judge of Dacea, 
dated the Blat Marok 1871, against the 
decision of the Sudder Moonsif of that 
District, dated the 27th August 1869, 
transferred to this Court for determina- 
tion after the remand of the case on the 
18th December 1870, upon the hearing of 
the Special Appeal No. 1286 of 1870. 


Bhoobun Chander Barral and others (De- 
í fendants) Appellants, 


versus 


Sreemnttes Nagoree Dasela (Plaintiff) Re- 
spondent.. 


Baboos Hem Chunder Banaryes and Luleet 
Chunder Sein for Appellants. ° 


Baboos Gopal Lall Mitter and Huree 
Mohun Chuckerbutty for Respondent. 
of a deed does not affect the question of 
e 
, sim 
seid EEEL that money a the cocasion actually 


pad by the vendee into the hands of the vender in the 
presenos of witnesses unacquainted with the ciroumstan- 


rohase-monoey to the paa 
Shahar et wes Esa une o Raie Anal not, 
why possession was not taken. 

Mookerjee, J.—THE® present anit is insti- 
tuted by the plaintiff, Nagoree, widow of one 
Nemy Chari, to have it declared that the 
property attached by her in execution of 
her decree is the property of her judgment- 
debtors; that the aales were flotitions and 
nominal ; and that the judginent-debtors are 
still the parties beneficially intereated in it 
and are still in possession of it. The de- 
fence raised by the purchasers, defendants, 
are that the purchases were bond jide, and 
that they arg in possession of the shares 
purchased by them. 


It appears that Nemy Churn, the proprie- 
tor of this property, had 2 wives; by one 


wife he had 4 sons, Bindabun, Radhanath, 
Judoonath and Juggernath, and the other 
wife is the respondent. Radhanath and 
Judoonath have both died leaving Oma Tara 
aud Rassomonjoree as their widows. 


On the 18th of June 1855, the plaintiff 
obtained a decree for maintenance against 
the sons of her co-wife, who denied she was 
entitled to any, on various grounds, —un- 
chastity and the like. It does not appear 
whether this decree is still satisfled or not, 
bat the plaintiff was obliged again to sue the 
defendant for maiutenance in 1868, when 
she obtained a fresh decree on the 15th 
August 1868, 

The present suit arises from the proceed- 
ings had in execution of this last decree. 
When the plaintiff executed this decree, the 
purchasers, defendants, set up the plea 
ander Section 246 to the effect that the 
property belongs to them, and cannot be 
sold for the debt of their vendors. The 
defendant Bhoobun Barral set up a purchase 
from his cousin Juggernath of his 4 annns 
share in the fainily dwelling-house. The 
defendant Heera Lall, the brother of Oma 
Tara, pleaded that he purchased the share 
of his sister and “that of his brother-in—law 
Bindabun for 200 rupees each, though in 
different years. Lastly, the defendant Ma- 
dhub, who is the father-in-law of Jugger- 
nath, states that one Gangabishen Dass held 
a decree against the said Joggernath and 
Russomonjoree, the widow of his brother 
Jadoonath ; that Guogabishen sold this de- 
cree to him ; that in execution of that de- 
crea, he, Madhub, purchased the share of 
Judoonath in 1864 and had since been in 
possession of the same. ' 


The plaintiff has examined several witness- 
ea, relatives and next-door neighbours of the 
parties, who depose to the effect that the sales 
are collusive and benamee made in the name 
of near relations of each of the judgment-dekt- 
ors; that the jadgment-debtors are still in pos- 
session of their respective shares as before ; 
that the decree having been fraudulently ob- 
tained by Gungabishen, the brother-in-law of 
Juggernath, on the confession of Juggernath, 
and ex-parte as against Russomonjores, he, 
Gungabishen, sold the same to Juggernath’s 
father-in-law, the eee ee Çhun- 
der, who executed the aa d became him- 
self the purchaser at the sale ; that this pur- 
chaser never took possession, but that the 
four shareholdtrsa are in the beneficial en- 
joy ment of the property on their own account, 
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and that all these transactions are fraudulent 
and collusive. The ftat Court, believing the 
statement of these witnesses, and finding that 
the originn] judgment-debtors are still in pos- 
session of their shares in the dwelling-house, 
and disbelieving the story ses ap by one 
of the purchasers that he wasin possession by 
receipt of rent from his relative as per a 
kubooleat executed in his favour, gave a 
deoree in favour of plaintiff. 


In appeal, it is contended before us by the 
defendants, private purchasers from the judg- 
ment-debtors, that they have proved their 
purchase of the property in question by their 
witnesses; that the witnesses prove that 
odtusideration actually passed ; and that al- 
though the judgment-debtors are all allowed 
to remain in possession of the house, they 
aro allowed so to remain as they are near 
relatives whom persons, especially Hiudoos, 
would not be disposed to evict 


We find on referring to the record that 
the purchasers are all near relatives of the 
jadgment-debtors ; that each of them has 
purchased an undivided share of 4 annas be- 
longing to his own relative in this famy- 
house tor a sum of 200 rupees ; that mone of 
them has ever been in possession of the 
shares purchased, thoagh the purchases were 
made so far back as 1862, 1863, and 1864; 
that though two kubooleuts are produced to 
show that the judgment-debtors were allowed 
to remain in possession as tenants, and there- 
fore that the object of the purchase was to get 
a fair return of the outlay in the shape of rent, 

et no rent has ever beeu demanded, much 
ess paid, The other two purchasers give 
no reasou why they purchased undivided 
shares of a family dwelliug-house, and why, 
notwithstanding their purchase, no possession 
has been ever attempted to be taken: 


The auction-purchaser, Madhub Ohunder, 
examines no witnesses and gives no proof of 
the bona fides of his purchase, He is ad- 
mittedly the father-in-law of the jadgment- 
debtor, Juggernath, and though he purchas- 
ed the decree from the brother-in-law of the 
said Juggernath; who was the original holder 
of it for value, and though he took the 
trouble and incurred the expense of execut- 
ing that decree against his own son-in-law and 
' purchasing in execution in 1864 the right 
and tseo Wagicsomioneree, Juggernath’s 
share as allege ing been sold by him 
to Bhoobun before, yet we find that he 
does neither take actual possession, nor seek 
to derive any benefit from “his purchase, 
This Bassomonjoree is no frieud of Madhab, 


ae t 


aud there is, therefore, an utter absence of 
apy explanation for forbearnuse except in 
the theory propounded by the plaintiff, tlas 
all these tiansactions of decree. purchase, 
and sale having been made by and with 
the money of Juggurnath, he, Juggarnath, 
remained in the beneficial enjoyment ande 
possession of the anme as before, under the 
new title acquired in the name of Madhub 
Chander. , À 

It is next contended hy the pleaders on 
behalf of the appellant, that there is no 
proof on the part of the plaintiff tbat the 
mouey wae the money of the judgment- 
debtors ; but there 18 proof thnt the bills of 
sale were executed and registered, and the 
witnesses speak of considerations having 
actually passed. The lower Court who 
examined the witnesses disbelieve their tes- 
timony for reasons which appear to us to 
be correct and proper. Many of these wit- 
nesses are unacquainted with the relation- 
shin between the vendor and the vendee, 
and appear from their own statement to be 
wholly ignorant as to who isin possession 
óf the premises after the sale, Orhers nte 
near relatives and dependants of the vendors, 
who state that the purchasers are in posses- 
sion by reccipt of reot from the judgment- 
debtors having taken Kubooleuts from them. 
The pleader for the appellant, however, did 
not think it proper to make any allusion to 
rent having been either paid by or intended 
to be recelved from the judgment-debtors, 
the argument being conflued to the simple 
faet that being relatives the purchaser could 
neither evict them nor demand rent. We 
flud, however, that beyond the two kuboo- 
leuts from two of the judgment-debtors, there 
is nota particle of evidence to slow that 
avy rent bas ever been demanded, much less 
received. 


Registration of the deeds does notuffest the 
question of bona fides, for even in undoubt- 
ed cases of fraudulent and colorable trans- 
actions parties would resort to registration 
for the object of creating a belief that the 
transactions are honest aud above board. 
A conveyance is not to be considered a 
boné fide one simply because there is proof 
of the execution of the deed, and some state- 
ment that money was on the occasion ac- 
tually paid by the vendee into the hands of 
the vendor in the presence of witnesses, who 
are unacquainted with the cirtumetauces of 
the parties and the relation they beur to 
each other; bat in coming to  conclaosion 
as to whether a parchase is Luuest and 


evondess, 
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bond Ade, the circumstances and probabili- 
ties are to be carefully considered and weigh- 
ed. It should be seen what could have 
been the objest for the purchase by the 
whether the purchase-money 


really belonged to the purchasers, or was 


. the money of the vendors themselves paid 


into the purchaser’s hands to be repaid to 
the vendor before the attesting witnesses,— 
whether possession was taken by the pur- 
chasers after the purchase, or what explana- 
tion, if any, is given for not taking posses- 
sion of properties for which it is alleged 
valuable consideration has been paid. Here, 
in this case, besides the near relationship 
of the parties, the absence of any satisfac- 
tory explanation as to why possession was 
not taken, notwithstanding that the, pur- 
chases were made 6 or 7 years ago, the pur- 
chaser buying an undivided one-fourth share, 
the exect share of each of their own rela- 
tives who are proved to have been in debt 
at the time, there are many other badges 
of fraud which throw the greatest suapicion 
on the bona fides of the purchases made by 
the defendant, No evidence has been adduc- 
ed to show that the money belonged to the 
purchasers; that they had any object in 
the purchases ; that any of them got actual 
possession or ever demanded rent or receiv- 
ed it; the purchasers themselves do not 
come forward to speak to the honesty of 
their purchase ; they merely content them- 
selves by examining some witnesses who 
are either strangers to the family, and had 
been only called on to witness the execution 
of the deed or are dependants of the vendors, 
who speak in such a vague and general way 
as to the passing of the consideration that 
we are unable to place any credence on their 
testimony, On the whole circumstances of 
this case, we come to the conclusion that 
the purchases are not true and honest; that 
the consideration-money which the witnesses 
speak of, if ever it passed, belonged to the 
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vendors themselves; and that the judgment- 
dabtors are the parties beneficially interested 
in the purchase ostensibly made in the 
names of their relatives. We, therefore, 


uphold the decision of the firat Court and 
dismiss the appeal with all costs, 


Jackson, J.—/I also think that the appeal 
should be dismissed on the grounds stated 
by my learned colleague. 


The 6th January 1871. 
Present: 


The Hon’ble E. Jackson and Onoosool 
OChunder Mookerjee, Judges. 


Bale for arrears of rent—Notice—Ju- 
risdiction —-Seotion 13 Act VIII 
(B. 0.) of 1865. 


Case No. 1865 of 1870. 


Speciah Appeal from a decision passed by 
the Subordinate Judge of Chittagong, 
dated the 19th April 1870, reversing a 
decision of the Moonsiff of Suthaniah, 
dated the 17th November 1869. 


Nugendro Chunder Ghose and another (two 
of the Defendants) Appellants, 


versus 
Musraff Bibee (Plaintiff) Respondent. 
Baboo Nil Hadhub Sein for Appellants. 
Baboo Banee Madhub Dutt for Respondent 


The fact of no notes having been served in the mo- 
fossil is suffielent ground for setting amde a salo for 
arrears of rent. 


An appeel to the Collector is not n as aoon- 
dition precedent to a suit in the Civil Oourt ander Beo- 
tion 18 Act VIII (B. C) of 1868. 


Mookerjes, J.—Tua point urged in this 
special appeal is that the Judge was wrong 
in not trying the question whether the rent 
had been paid by the plaintiff as alleged by 
him, and that no salt lies in the Civil Court 
under Section 18, Act VIII of 1865, B. C., 
when there was no appeal to Collector 
on the ground of irregular} 


As regards the first point, we find that 
there were two, objections raised by the 
plaintiff before the Courts below; first, that 
no notice had been published, as required by 

<- 


o 


18 Orel 


THE WEEKLY REPORTER. 


Ratings. [VoL XY. 





law, in the mofussil ; and secondly, that he 
paid rent for the period for the arrears of 
which the sale had taken place. If, as the 
Judge finds, there is reason to believe that 
no notice had been issued in the mofussil, 
that ground was of itself sufficient to set 
aside the sale. 


As regards the question under Seotion 
18, Act VIII of 1865, B. C., we find that 
the law does not lay down that the plaintiff 
must appeal to the Collector, and that this 
step by the plaintiff is a condition precedent 
to hie having recourse to the Civil Court for 
his redress. An appeal hasbeen provided by 
law in order that parties injored may resort 
to it for invalidating the sale ; but it certain- 
ly does not say that the parties cannot come 
to the Civil Court to set aside the sale, un- 
leas there was previously an appeal to the 
Revenue authorities. We think the Judge 
is right in setting aside the sale, as having 
been held without any service of notice in 
the mofussil as required by law, and we see 
nv reagon to interfere with his decision. 


The appeal is dismissed with costa. 


The 6th January 1871. 
Present: 


` The Hon'ble F. A. Glover and Dwarkanath 
Mitter, Judges. 


Ohjoctions—Section 348 Act VIII of 
1859. 


Case No. 1588 of 1870. 


Special Appeal from a decision passed 
by the Subordinate Judge of Hooghly, 
dated the 20th June 1870, reversing a 
decision of the Moonsiff of Serampore, 
dated the 80th Marck 1870. 


Thakoor Dass Goshamee and others (Defend- 
ants) Appellants, 


versus 


Gopee Kristo Goshamee (Plaintiff) Respond- 
ont. 


Baboos Hem Chunder Banerjee and Bama 
Chur Banerjee for Appellants, 


Baboos Obhoy ra Bose and Moksndro 
Lall Mitter for Respondent. - 


Objections under Section 848 Aet VIII of 1889 
cae at any time injthe course of hearing of an 


aT 


p °? 


Mitter, J —Wna think that the Lower Ap- 
pellate Court was wrong in refusing to en- 
tertain the objections urged by the special 
appellants under the provisions of Section 
348. The law says that such objections can 
be urged at any time in the course of the 
hearing, and the special appellants were? 
therefore entitled to bring them forward 
before the case was closed on their side, 


We, therefore, remand this case to the 
Lower Appellate Court to try it de novo 
after hearing all the objections urged by. 
the special appellants ouder Section 848. 
The costs will abide the ultimate result. 


The 6th January 1871. 
Present : 


Hon’ble E. Jackson and Onoocool 
Chunder Mookerjee, Judges. 


. Jurisdiction—Zemindar—Tjardar. 


Case No. 1872 of 1870 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Officiating Judge of dlymensingh, 
dated the 25th April 1870, reversing a 
decision of the De Collector of that 
District, dated the 80th December 1869. 


Maussamat Gobind Monee and others (Plain- 
tiffs) Appellants, 


The 


versus 


Rajendro Kishore Ohowdhry and others 
~ (Defendants) Respondents. 


Baboo Sreenath Banerjee for Appellants, 


Baboos Sreenath Dass and Bhugobutty 
Churn Ghose for Respondents. 


A sutton the of ilegal ejectment effected by 
OE o ya servant under him cannot 


ht under Act X of 1850, when the defendant is 
the įj entitled to the rents, 


Jackson, J.—We think this case must be 
remanded to the Judge for retrial. The 
plaintiff alleging himself to be a tenant of 
a certain plot of land, has brought this suit 
against the defendant, who, the plaintiff 
alleges, is the ijaradar of the village and is 
entitled to receive rent for the land, and who 
has illegally ejected him fromehis jote. 


The first Court, vis., the Deputy Collector, 
after investigation on the spot, has decided 
that the defendant was the ijaradar of the 


1871.] Civil 
Village, aud that he had dispossessed the 
plaintiff from this pleoe of land. The Judge, 
on appeal, refers the plaintiff to a civil suit, 
and holds that the revenue QOourt has no 
jurisdiction. He says that “ the alleged act 
* « of dispossession is not stated to have been 
“ done, either by the order of the semindar 
tor of a servant acting under him.” Thisis 
very true if it had been done by the zemin- 
dar or by a servant acting under him, the 
case could not have come under Act X of 
1859, while the defendant was the ijaradar 
entitled to the rents, 


The Judge goes on to say :—“ Moreover, 
“ the defendant in his written statement does 
“not seem to claim any right as a farmer, 
“ bat alleges that he received the small por- 
“ tion of ground in dispute from the zemin- 
“ dar’s gomastah as a ryot. 


“ Under the circumstances of the case, it 
“ seems to me that the plaintiff had no looms 
t standi against the defendant in the revenue 
“ Court, and that his proper course would 
“ have been to sue the defendant as a tres- 
“ passer in the Civil Court. ” 


The Judge cannot decide this case upon 
the mere allegation of the defendant. It 
may be that the defendant denies that at the 
time he dispossessed the Plaintiff he was 
the ijaradar, but then this comes to bea 
question for decision; the plaintiff states 
that the defendant was the ijeradar and the 
defendant states that he was not, aud until 
this point is decided the case cannot be 
thrown out of the revenue Court. It may 
be that upon the trial the plaintiff will be 
able to prove that the defendant was at the 
time the ijaradar- If so, the suit was very 
properly brought in the revenue Court. 


The Judge bas not in any way decided any 
single fact connected with the case. The 
Judge must go into the facta of the case and 
apply the law to the facts he finds, 
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Costs will abide the final result of the 
Case, 





The 6th January 1871, 
Present : 


The Hon’ble F. A. Glover and Dwarkanath 
Mitter, Judges. 


Benamec salo— Bona fides. 


Special Appeal from a decision passed by 
the Subordinate Judge of East Burd- 
wan, dated the 5th May 1870, revers- 
ing a decision of the Moonsiff of Ky- 
tee, dated the 26th November 1869. 

Shaikh Golam Rassool (Plaintiff) Appel- 

lant, 


CET sus 


Shaikh Abdool Raheem and others (Defend- 
auts) Respondents. 


Baboos Sreenath Doss and Mohines Mohun 


Roy for Appellant 
Mr. R. T. Allar for Respondents. 
Where is bought from a wits as the osten- 


aible owner, the husband consenting to the eale and the 
ragga pet pam cop Gc aA a paa 
for a consideration, the a good one, even if 
the property is not the s bos the husband's. 


Glover, J—Tue facts of this case are to 
be found in the judgment of the Lower Ap- 
pellate Court in special appeal No. 1562. 
In this case, the plaintiff bought a one-third 
share of a certain tank ostensibly owned 
by Ixsatunnisss, the name of Irshad Ali, 
her busband, being added to the deed of 
salo as one of the subscribing witnesses, 
A party who had a decree against the hus- 
band took out execution and attached this 
one-third share of the tank. The plaintiff 
then made a olaim under his purchase, but 
his objections were rejected, and therefare he 
brings this suit to establish his right in the 
property. The Judge has decided the case 
in connection with the case abovementioned, 
simply on the ground thatthe “ hibbah-bel- 
ewux'’ granted by the husband to the wife 
was a collusive transa io fraud of 
ereditora. But he has one into the 
question as to whether the plaintiff in this 
snit bought the property from the wife 
with the oohsent of the husband in good 
faith and withoué collusion, If he boughg 
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‘from the ostensible owner Izzutunnissa, if 
the husband cansented to the sale, and if 
the transaction was bond fide on the part of 
the plaintiff for consideration, the purchase 
would bea good one even if the property 
were not the wife's but the husband's, and 

` would not depend, as the Subordinate Judge 
has supposed, upon the validity or other- 
wise of the hibbah-bel-ewnux, 


The case must, therefore, be remanded 
for a fresh trial. Costa to follow the re- 


salt, 
The 9th January 1871. 
Present: 
‘The Hon’ble G. Loch and W. Ainslie, 
Judges. 


Rent-suit by sharer—Pleas. 


` Case No. 1442 of 1870 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Officiating Judge of Nuddea, dated 
the 20th July 1870, reversing a decision 
of the Deputy Collector of that Drstriot, 
dated the 81st March 1869. 


Brijo Lall Roy (Plaintiff) Appellant, 
versus 


Shama Churn Bhutt and another (Defend- 
ants) Respondents. 


Baboos Romesh Chunder Mitter, Grish 
Chunder Mookerjee asd Rask Bekaree 
Ghose for Appellant. 


- Baboos Sreenath Doss and Motse Lall 
Mookerjes for Respondents. 


l In a sait by a dur-putneedar for rents for a portion of 
A A E defendant abandoned in the firat 
Ewart the p t plaintłHf could not sue separately 
from his co-sharer : 


Hsp that the plea could not be entartained in the 
Lower Appellate Court. 


Aind, ININ ihis ‘suit the plaintiff 
claims rent of certain lands situated in four 
villages, It is stated that six villages were 
granted İn putuee to one Rakhal Doss Ba- 
nerjev, and shat do, tbose six. villages the 


defendant held lands at an annual rent of- 


rupees 1,842, 


Rakhal Doss Banerjee sab-let the villages 
in dur-putnes, 4 to the plaintiff and 2,to one 
Judoonath Chatterjee. In a written state- 


ment in a former suit, the defendant stated 5 


the amount payable on account of the last 
two villages and also in this suit at the time 
of settling the issues, that amount, vis., 
rupees 298-8, was admitted before the Depaty 
Collector. The plaintiff claims the difference 
between the total rent of rupees 1,842 and 
the rent of the land in thoge two villages. 


The Deputy Oollector has held that the 
rent payable to the plaintiff is anfficient- 
ly determined by the defendant’s own admis- 
sions. He has also adjudicated on the plea 
of non-oconpation set up by the defendant, 
and dedusting the amount paid as admitted 
by the plaintiff, he has given a decree for 
the balance with an order for ejectment on 
failure to pay the amount decreed within 15 
days. 


The defendant appealed to the Jadge, 
who bas dismissed the suit without going 
iuto the merita on the ground that the 
plaint fails to disclose a title in the plaintiff 
to sue separately from Judoonath Chatter- 
jee, and says “the grounds of the claim 
“are so utterly inadmissible, that even 
“though the defendant has gone far in 
“admitting the claim (though not so far 
“to enable the Court to pronounce any 
‘decision on the merits), the whole of the 
‘‘oosts must fell on the plaintifi” 


In special appeal, it is contended that the 
defendant never pleaded that the lands of 
the six mousahs constituted an indivisible 
tenure, and that there was no issue as to 
plaintiffs right of separate suit, and that 
defendant pleaded payment of a portion 
of the claim to the plaintiff. On the other 
hand, we have been referred to cases re- 
ported at page 109, Volume X, Weekly Re- 
porter; page 80, XII Weekly Reporter ; and 
page 469, XIII Weekly Reporter. 


In the first case Mr. Justice Phear, while 
holding that a kuboolent given toa mother 
could not after her death be treated as two 
separate kubooleuts in favor of her two 
daughters for their respective shares of their 
mothor’s estate, remarks that the original 
contract might probably have*been varied 
by a subsequent parol agreement so es to 
si éach daughter a separate right of 
pull, : 
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In the second case Mr. Justice Macpher- 
son, in commenting on the judgment of the 
Lower Appellate Court, which held that a 
élear and undisputed definition of shares was 
anfitclent to warrant separate suite, observes 
if the plaintiff can prove that the defendants 
have heretofore recognized him as being the 
proprietor of a particular share and have paid 
him separately a certain proportion of the 
rent, then no doubt a suit will Lie against 
them. 


, The third case isin no way in point. 


In both the earlier cases, the defendants 
appear to have from first to last contested the 
plaintiff's right of suit, 


But this case is clearly distinguishable 
from those cases, 


The defendant claimed that plaintiff should 
specify the separate rents of all the villages 
with a view to showing that, owing to non- 
ocoupation of certain portions of the land in 
sult, he was entitled to abatement; but when 
the issues were framed, he did not insist on 
the plea that plaintiff could not sue separate- 
ly from Jadoonath Chatterjee. On the con- 
trary, he appears to have admitted that the 
rent of his lands in the two villages held by 
Judoonath was rupees 298-8, and the issues 
on which he went to trial were only whether 
he was responsible to the plaintiff for the 
whole of the balance. He had on a previous 
occasion made a similar statement as to the 
apportionment of the rents, J think it must 
be held that defendant in this suit went to 
trial on the understanding that he was 
the tenant of the plaintiff, separately, for 
the four villages which originally bore a cer- 
tain rent, and that the only contention was 
whether he was not entitled to an abatement 
of that rent for reasons which In no way 
affected Judoonath Chatterjee, and whether 
he had not pald ro the plaintiff the full amount 
due to him as dur-putneedar of the four vil- 
lagos, 


The plea on which the Judge has dismiss- 
ed the suit appears to have been designedly 
abandoned in the first Court and should not 
have been entertained in the Lower Appel- 
jate Court. 


In this view I would remand the suit for 
trial by the Judge on the issues laid down by 
the first Coute 


_ Costa to follow the result, 
Lock, JI concur, 
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The 10th January 1871. 
Present: 
The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble Q. Loch, - 


Judge. 


Bond—Bection 8 Act EEKXII of 1861 
—Seotion 204 Act VIII of 1859. 


Case No. 271 of 1870. 


Miscellaneous Appeal from an order passed 
by the Judge of the 24-Pergunnahs, dated 
the 4th July 1870, modifying an order 
of the Sudder Moonsiff of that District, 
dated the 18th April 1870, 


Abdool Kareem and othera (Sareties) 
Appellants, 


versus 


Abdool Huq Kazee (Decree-holder) 
Respondent, 


Baboo Mohendro Lall Mitter for Appel- 
; lants. 


Baboo Bama Churn Banerjee for Respond- 
ent. 
A bond taken by the Court as security under Section 


8 Act XXIII of 1861 oan be enforced under Bectlon 204 
Act VILI of 1859. 


Norman, C. J.—Suanzapan Mahomed 
Shumsooddeen baviug been arrested under 
a warrant in execution of a deoree for 
rupees 822-8, applied for his discharge under 
Section 278 of Act VIII of 1859 on the 
ground that he had no means of paying the 
debt. 


Pending the enquiry which the Moonsiff 
considered necessary, he released the judg- 
ment-debtor on the security of Syud Abdool 
Kureem and Huro Pershad Bose, who by 
an obligation or bond addressed to the 
Moonsiff bound themselves thus :—“ We do 
“ hereby stand security for the said debtor, 
“and covenant that should his application 
“for the benefit of insolvency be refused 
“ end he be called upon to pay, we shall 
immediately produce him ; and should we 
“ fail to produce him, we shall pay without 
objection the above songs zohan with 
‘costa and future intereatlue to the decree- 
holder,” &c. i 


This bond Was dated on the 22d of 


December 1868, i 


bak S 
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Ou the 20th of Deoembe: 1869, the deoree- 
holder prayed that the sureties might be 
ordered to produce the judgment-debtor, and 
in default that the decree be executed 
against them. 


The Moonsiff thought that as the security- 
bond had been entered into subsequent to 
the judgment, it was not one which could 
be enforced under Section 204, and refused 
the application for exeoution. 


From that decision there was an appeal to 
the Judge. 


The Judge, as we think rightly, bolds that 
the bond as a security taken by the Court 
under the 8th Section of Act XXIII of 
1861 oould be enforced under the 204th 
Section of Act VILI of 1859, which enacts 
that ‘‘ whenever a person has become liable 
“ as security for the performance of a decree, 
“ the decree may be executed against such 
“ person to the extent to which he has ren- 
“ dered himself liable in the same manner 
‘as a decrees may be enforced against a de- 
“ fendant.” 


The cases referred to by the Moonsiff, 
IV Bengal Law Reports, Appendix, 27, 
*Gujendro Narnin Roy versus Hemanginee 
Doasee, ond-VII Weekly Reporter, 829, Ram 
Kishen Doss versus Hurkoo Sing, are dis- 
tinguishable from the present. There the 
liability of the sureties did not arise in the 
course of or out of proceedings in the suit, 
but upon distinct and independent contracts 
made between the sureties and the creditor ; 
—in the one cass to pay the debt if certain 
attached property was released ;—in the other 
to pay if the debtors ovuld not pay. 


Here the engagement arises in the regular 
course of a proceeding in the cause. The 
sureties do not contract with the execution- 
creditor, but enter into an engagement with 
the Court that the debtor shall appear when 
called upon, or in default of such appearance 
that they will pay the amount mentioned inthe 
warrant. If the debtor failed to appear when 
called on witbin the time limited in a bond 
given under Section 8, the sureties as suoh 
would become liable to pay, and we think 
the conse would fall within the terms of Seo- 
tion 204. The Judge anys the sureties have 
had an opportunity of producing the, debtor 


and Lae tN eta nee of it. He does 
not say when efault took place. 


For ourselves we have great doubts whe- 
ther the default in producing the defendant 





* 18 W. R, p. 38, 


THE WEEKLY REPORTER. 





Rulings. [Vol XV. 





in the present case Was such as to render 
the sureties liable under the bond. 

By Section 8 the security is for the 
appearance of the party “ at any time when 
called on while such enquiry is being made.” 
We do not think that by the bond, though — 


its language is not very clear, the sureties . 


engaged or can be taken to have intended to 
engage for more than that. This engage- 
ment would not bind the sureties to produce 


the debtor at the end of an indefinite time, ` 


during which, not the enquiry contemplated 
by Section 8, but negotiations for a settle- 
ment were going on. 


We do not understand how it was that the 
Moonsiff did not complete the enquiry within 
a week or fortnight at latest from the 28th 
of December 1868- 


It is possible that the enquiry may have 
been postponed from time to time at the re- 
quest or by consent of the sureties, and may 
not really have been concluded until the 
time when the sureties are supposed to have 
committed the default. No inquiry seems to 
have taken place as to the cause of the delay. 
We cannot, therefore, say whether there 
may not be circumstances which have not 
been made to appear before us to justify the 
Court in holding the sureties liable. 


If there was unreasonable delay, it must 
be considered whether the plaintiff isin any 
way responsible for or consented to the de- 
lay, and whether the sureties, or either of 
them, consented to the delay. 


The Judge will enquire and come to a 
finding upon the questions—when the defen- 
dant was called upon to appear and made de- 
fault, what was the cause of the delay ? and 
whether the enquiry under Section 8 of Act 
XXII of 1861 was still proceeding at the 
time when the defendant was called upon to 
appear. j 

The Judge will return his fading. with 
the evidence to this Court, = _- 


1871. ] Civil 


THE WEEKLY REPORTER. 


Rukngs, 23 





The 10th January 1871. 
Present: 


e The Hon'ble E. Jackson and QOnoocool 
Chunder Mookerjee, Judges. 


Moasuromont—Act VI (B. 0.) 1862— 
Jurisdiction, 


Cose No. 1481 of 1870 under Act X of 


1869. 


- 


Special Appeal froma decision passed by 
the Officiating Judge of Mymensingh, 
dated the 28th April 1870, reversing a 
decision of the Deputy Collector of that 
District, dated the 80th November 1869. 


Goluck Kishore Acharjee (Petitioner) 
Appellant, 


versus 


Kesha Majlree and others (Objectors) Re- 
spondents. 


Baboos Rash Béharee Ghose and Umwuren- 
dro Nath Chatterjee for Appellants. 


Baboos Hem Chunder Banerjee and Bama 
Churn Banerjee for Respondents. 


Safed T p a! ee ©.) of 1862 
completed without any objections been made 
to it by the ryots while lin terior t 


i 
in ep to set 
the proceedings on EA nee eee 


Jackson, J.—Tms was an application 
by the proprietor of l anna and 6 gundabs 

are of the estate called Gogra, under 
Section 10 Act VI of 1862, Bengal Coun- 
cil, to measure the lands comprised in his 
estate. 


It appears that on the application being 
put in before the Deputy Obllestor on the 
18th May 1869, orders were paseed for the 
applicant to put in the Ameen’s fee, and on 
the 26th May an Ameen was ordered to 
measure aud prepare the rent-roll of the 


estate. He went to the spot in the month 
of June, and completed his measurement 
sending in his papers with a report. on the 
Ist October 1869. Thirteen ryots out of 
152 ryots who live upon the estate there- 
upon appeared before the Deputy Collector, 
and preferred several objections to the mea- 
surement, and subsequently they appealed 
to the Judge from the decision of the 
Deputy Collector, The Judge has, for rea- 
sons stated by him in his judgment, set 
aside the whole of the measurement proceed- 
ings and declared them illegal, null, and 
void. The special appeal to this Court is 
against this order. 


The Judge was of opinion that the Collect- 
or had been too hasty in allowing the men- 
surement on the application of the proprie- 
tor; that he was bound to call upon the 
proprietor to prove the facts upon which he 
grounded his application before allowing 
any measurement to take place; and the 
Judge also seemed to consider that even the 
facts stated In the petition of the applicant 
were not sufficient grounds upon which the 
Collector should have allowed the measure- 
ment to*take place. 


We may say that we think that it would 
have been for better if the Oollector had 
satisfied himself by requiring the applicant 
to put in some evidence of the necessity of 
his resorting to the special provisions of Sac- 
tion‘10 Aot VI of 1862, B. C. We think 
he should have exnmined the agent of the 
proprietor, and required him to prove that 
he had made attempts to measure the landa, 
and then what had happened thereupon go 
as to require him to apply to the Collector. 
But at the same time, we are not prepared 
to say that in this case, as the application 
was admitied and the whole measurement 
had been carried out without any objection 
on the part of the ryots after the whole 
measurement had been completed and finished, 
it was right to quash the whole of the pro- 
ceedings because sufficient enquiry was not 
made on that point. It is quite possible 
that there was some enquiry, though it does 
not appear upon the record. 


It is said here that the Judge came to the 
conclusion that there were bond fide 
grounds for makiog the icatlon™ The 
grounds stated in the application are very dis- 
tinct, namely, that he was unable to measure 
the lands, that, he could not ascertain who 
were the persons liable to pay rents in res- 
pect of the lands comprised in his estate ; he 
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stated that there had been numerous changes 
in the lands of his estate, and that when the 
Ameen went to measure the lands he ooald 
get no assistance from the ryota to carry 
out the measurement. If theses facte were 
correct, it seems impossible to suppose that 
this application was not made bond fide. 
The applicant went to large expense in car- 
rying out the measurement, the ryots made 
no objection to the measurement whilst it 
went on, and we think that after the whole 
measurement has been completed, it is not 
competent to the Judge to throw out the 
ease upon objections which should have 
been urged in proper time, if they really 
bad any validity In them. There is the faot 
also that the objection to the measurement 
has been raised by only 18 ont of 162 ryote. 
We think this is an important circumstance 
thet should be taken into conaideration. 
We doubt very much whether the Jadge 
has any suthority to set aside the prooeed- 
ings generally as regards the parties who 
did not appeal to him. 


The ease must go back to the Judge in 
order that he may determine the question 
which still remain pending, as regards the 
standard by which the measurement should 
be made, and also avy otber questions thas 
were raised before him but not deter- 
mined., 


The Judge has come to no distinct find- 
ing, as to the question whether there was 
a special application for recording the rates 
of rent, &. It was one of the points that 
was raised before the Judge, but he has not 
oome to a distinct fiuding upon it. There 
seems, however, in the application of the 
petitioner to be a special application upon 
this particular point; the words are—that 
he specially applies that the rates of rent 
payable by the ryote and the persons by 
whom they were to be psayablein respect 
of the lauds should be ascertained and re- 
corded. Under such circumstances, if the 
Judge did intend to hold by what he says 
upon this objection that there has been no 
such special application, we think that he 
is in error, that there is a special. applioa- 
tion, and the Collector was right under those 
circumstances to record the rates of rent 
payable by the ryote and the persons by 
whom they ere to be payable, 

The decision Ph the Judge setting aside 
the whole proceedings is reversed, and the 
case is remanded to him for further decision 
upon the other points which remain to be 
decided, 


The 10th January 1871. 
Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


+ 
Partnorship acoounts—Pleas. 
Case No. 1598 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Beerbhoom, 
dated the 25th June 1850, affirming a 
decision of the Moonsiff of alpore, 
dated the 2nd Marck 1870. 


Nobin Chuader Koondoo and others (Plaint- 
ifis) Appellants, 


versus 


Sreedhar Bhuttacharjee and another (De- 
fendants) Respondents. 


Baboo Ashootosh Dhur for Appellants. 
Baboo Bama Churn Banerjee for Respond- 


en ta. 
In a suit to recover monsy on an adjusted m- 
ship account between plaintiff and defendant, where the 


issues were framed solely on the alleged adjustment: 


Hewp that, as it was found that no such alleged ad- 
justmoent existed, the sult was rightly diamissed. 


Glover, J.—Tue plaintiff in this oase 
sues to recover 744 rupees 6 annas on an 
adjusted partnership account between him 
and the defendant. 


Both the Courts below decided that there 
had been no such adjustment of accounts ; 
end as thia was the sole ground of the plaint- 
iffe action the suit was dismissed. 


In special appeal, it is contended that 
although the plaintiff may have failed to 
prove the settlement of accounts, he was en- 
titled to have the general question of the 
defendant’s indebtedness to him under a 
partnership between the two gone into, and to 
recover whatever amount might be found due 
to him ; and in support of this contention, 
the special appellant’s pleader has referred 
us to the oase of Kishen Pershad versus 
Bhowanee Deen and others, reported ‘st 
page 47 of the Agra High Court Reportes, 
Volume J, Part I, in which the ¥ull Bench of 
that Coart laid it down that the former rul-. 
inga of the late Sudder Court ander which 
suits brought on a eettlement of accounts 
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had been dismissed on account of the plaint- 
iff failing to prove the alleged settlement 
‘were erroneous, and that there was nothing 
to prevent the real question between the 
parties as to the amount due on a general 
account being gone into and decided upon 
the evidence on the record. 


If the circumstances of this case were 
identical with the circumstances of the case 
now before us, no doubt the ruling of the 
Fall Bench of the Agra High Court would 
have weight in influencing our decision ; but 
we do not think that the cases are parallel. 
In the case before the Agra Court, the mat- 
ter of general account appears to have been 
fairly within the scope of the plaint, and the 
evidence given in that suit was sufficient 
without taking any fresh proof to deside the 
question of general account between the 
parties. It appears from the referring Judge’s 
statement of the circumstances, that both 
points, namely, that of general accoant and 
that of adjusted account, were raised in the 
plaintiff's written statement; and that it was 
‘only because the main contention between 
the parties was with reference to the adjust- 
ment, that the issue was framed on that plea 
and the oase decided upon it. Now, in the 
present case, there is no room for saying 
that when the plaintiff oame into Court, he 
put forward any other ples whatever than 
the one of adjusted accounts ; und there ia no 
evidence on the record which would go to 
show, that he had any intention of proving 
any thing else than the adjustment of ao- 
counts under which he was to receive the 
half of 1,488 rupees 13 annas. Moreover, 
when he appealed to the Judge, the plaintiff 
contented himself with denying the fact 
that the case was brought on an adjustment 
of accounts ; and he never brought forward 
the plea that, notwithstanding that he failed 
tò prove the adjustment, he was still entitled 
-to call upon the defendant for an account. 


It is contended In the second place that as 
the defendant admitted assets to the amount 
of 1,147 rupees as divisible between the part- 
ners, that admission is sufficient to entitle the 
plaintiff to an account. Butif we areright 
in saying that having failed in proving the ada 
justment the plaintiff is not entitled to go 
into the question of general account with 
his late partner, it is immaterial whether 
that partner admitted or denied that he had 
any assets in‘his bande for the purposes of the 
presentsait. If the plaintiff has to bring a 
fresh suit, he has only bimeelf to blame for it 
by the why in which he has brought his case. 
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We dismiss the special appeal with 
costs. 


Kemp, J.—I wish to add a few words to 
this judgment in which I concur. It is 
very clear that the plaint in this oase was on 
the footing that a fixed sum was due from 
the plaintiff on an adjustment of accounts 
on a specified date, and the plaintiff gives as 
the date of his cause of action the date on 
which this alleged adjustment of accounts 
was made. It is also clear that both parties 
went to trial in the firat Court on the issue 
whether an adjustment of accounts had been 
made or not. It was found in the first 
Court against the plaintiff, that the adjust- 
meat had not been proved and that his 
accounta were false. I find further that 
when the case went before the Subordinate 
Judge in appeal issues were distinctly raised, 
and the same issue which had been raised 
and tried between the parties iu the firat 
Court was fixed and tried in the Appellate 
Court, namely, whether an adjoatment of 
accounts took place between the plaintiff 
and defendant, and whether it was found 
then that a balance in cash of rupees 1,488- 
13-15 of the capital of the trade remained 
in the hauda of the defendant Sreedhur 
Bluttacharjee. Therefore the plaintiff, not 
only in the first Court but also in the second 
Court, wens to trial upon the same issue, 
namely, whether there had been an adjust- 
ment of accounts or not. 


In the Agra oase to which our attention 
has been called, it is stated in the referrivg 
order that the plaintiff had been questioned 
on the framing of the issues ‘and rested his 
claim mainly on the adjustment of accouuts 
—but not solely as in this case ; and in that 
case the plaintiff having falled to prove the 
adjostinent on which he mainly, but not 
solely, relied, the Fall Bench of the Agra 
Bigh Court held that if there was evidence 
ou the record to decide the alternative plea, 
the Court was bound to do so, namely, that 
if the plaintiff failed to prove that there had 
been an adjustment of accounts, he was still 
eutitled to have the case tried as a case for 
adjustment of accounts. But in the present 
cunso this element wholly fails, for the plaint- 
iff in both Courts has allowed the issues to 
be framed, not mainly on the alleged adjust- 
ment of accounts, but solely op that alleged 
adjustment. ‘Therefore, gemy opinn, the 
ruling of the Fall Bench of the Agra High 
Cours does not apply to this case. 

The speoldl appeal is dismissed with 
Costs. 

ca 
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The 11th January 1871. 
Present : 


The Hon’ble E. Jackson and Onookool 
Ohunder Mookerjee, Judges. 


Oross-appeals—Section 348 Act VIII 
of 1859. 


Cass No. 1418 of 1870. 


Snecial Appeal froma decision passed by 
the Subordinate Judge of Chittagong, 

- dated the 2nd March 1870, modifying a 
decision of the Sudder Moonsiff of that 
District, dated the Gih November 1869. | 


Anwar Jan Bibeo (Defendant) Appellant, 
versus 
Armut Ali (Plaintiff) Respondent. 
Baboo Okkil CAhunder Sein for Appellant. 


Baboo Hures Mohan Chuckerbutty for 
Respondent. 


In a suit to recover possession of certain land against 
A who claimed to be Its proprietor, in which J. B. 
who claimed to be a ryot was made oo-defendant, 
plaintiff obtalned a dearee against the former, bat his 
suit es against the latter was dismissed. 4 appealed 
from the decree, and during the course of the appeal the 
plaintiff was allowed to teke a cross-appeal with regard 
to the dismissal of bis salt against J. B 

Hap that the arom-appesl should not have been 
adroltted. 


Jackson, J.—Tue plaintiff, respondent in 
this appeal, preferred this suit to recover 
possession of certain lands from one Anwar 
Ali, aud he made co-defendant with Anwar 
Ali one Anwar Jan Bibee, the special appel- 
lant, who, hegalleged, was colluding with 
Anwar2All andeggtting up a false title as 
ryot on the disputed land, 


The firat Court decreed the plaintiff's suit 
as against Anwar Ali, but dismissed lt as 
pgalost Anwar Jan Blbee, belog of opinion 
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that she had given satisfactory proof that 
she had long been the ryot in oocupation 
of the land. The plaintiff preferred no 
direct appeal from this decision dismissing 
his suit against Anwar Jan Bibee ; but 
Anwar Ali appealed from the decree passed 


against him. During the course of this e 


appeal, the plaintiff was allowed by the 
appellate Court to take a cross-appeal as 
regards the dismissal of his alaim against 
Anwar Jan Bibee, and the appellate Court 
taking a different view of the evidenos from 
the first Court, decreed the plaintiff's suit 
against Anwar Jan Bibee also, 


In special appeal it is contended that a ` 


co-reapondent in an appeal cannot re-open, by 
a cross-appeal, a decision which hes been 
passed between him and another co-reapon- 
dent. At firat sight the terms of the law, 
Secsion 848, Act VIII of 1859, are wide 
enough to permit a respondent in an appeal 
to take any objection tothe decision of the 
first Court, as if he had preferred a separate 
appeal from that decision. But there are 
numerous precedents of this Court which 
have restricted those terms. It has been 
held in a long series of decisions, that the 
cross-appeal cannot re-open any questions 
which have been decided between oo-respon- 
dents, but must have reference to the 
appellant and the points which are in dispute 
between the respondent who takes the cross- 
appeal and the appellant. It is quite possible 
that there may be cases in which, when an 
appellant succeeds in his appeal, questions 
will be opened up as between the oo-respon- 
dents which would otherwise have been 
decided ; and it is also possible when inter- 
ests are identical that a respondent sucoeed- 
ing in bis cross-appeal may open up questions 
as between himself and his oo-respondent. 
But that is not the case in this litigation. 
The interests of Anwar Ali and Anwar Jan 
Bibee are completely distinct and separate. 
Anwar Ali claimed to be the proprietor of 
the disputed land. Anwar Jan Bibeo claim- 
ed to be the ryot upon it. The plaintiff 
submitted to the decision upholding Anwar 
Jan Bibeo’s ryotee intereats, and he cannot 
prefer a cross-appeal as against that deci- 
sion on an appeal of Anwar Ali as regards 
the proprietary right The Subordinate 
Judge was in error in admitting this oross- 
appeal, and we set aside his decision upon 
it, restoring that of the Moonsiff who dee 
termined in favor of Anwar Jan Bibee. 


The coats of this special appeal will be 
paid by the plaintiff, special respondent, 


: 
e 
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The llth January 1871. 
Present: 


Tne Hon'ble E. Jackson and Onoocool 


Chander Mookerjee, Judges. 


Mortgage—Money-deerse—Right of 
action. 


Case No. 1497 of 1870. 


Special Appeal froma decision passed by 
the Subordinate Judge of Sylhet, dated 
the 23rd April 1870, reversing a decision 
of the Moonsiff of Lushkherpore, dated 
the 15th February 1870, 


Radha Gobind Surmah (Plaintiff) Appellant, 
versis 


Syud Umber All and others (Defendants) 
Respondents. 


Baboo Debendro Narain Bose for 
Appellant. 


Moulvie Syud Murhumut Hossein for 
Respondents. 


A sult oan be brought for the declaration of’ a per- 
son's right to havea mortgaged property put up for 
sale, notwithstanding a money-decree has already 
beon obtained upon the mortgage bond and the property 
has passed into other hands. 


Jackson, J.—Tur plaintiff in this sult is 
special appellant. He obtained a mortgage 
from one Busseerooddeen of the disputed 
property in December 1864. Subsequently, in 
April 1868, he obtained a money-decree upon 
that mortgage bond against Busseerooddeen. 
The defendants Nos. 1 and 2 appear in the 
meanwhile, namely, in the year 1865, to 
Lave besu engaged in litigation with the 
snme Basseerooddeen, and to have obtained 
against him a decree for costs ; and in 
execution of that decree the rights and 
interests of Busseerooddeen in the disputed 
property were sold in June 1867, and wure 

purchased by the defendanta Nos. | and 2. 


Afterwards, when the plaintiff sought to 
execute his money-deores against this mort- 
gaged property, these defendants objected to 
the eale on the ground that theg were thep 
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in possession of the property. Their objeations 
were held good and the property was re- 
leased. The plaintiff has now brought this suit 
upon the mortgage bond, for a declaration 
that this disputed property has been mort- 
gaged to him by Bueseerooddeen for the 
payment of the money due upon the mort- 
gage bond, and that it is liable to be sold 
to recover that amount. 

The first Court oame to the conclusion 
that the plaintiff was entitled to a decree. It 
looked to the allegations of the defendants 
that this mortgage bond was a fraudulent 
and collusive transaction, and it came to 
the conclusion that no suffloient ground 
whatever existed for holding that it was 
fraudulent, and that the plaintiff had given 
evidence to prove his deed and that he was 
entitled to sell this mortgaged property into 
whatsoever hands it may have gone. 


The Appellate Court has set aside this 
decision. He has given a long judgment, bat 
it is somewhat difficalt to follow hie argu- 
ment. He holds that as this property was 
sold in 1867 to the defendants, the plaintiff, 
though he has a prior mortgage upon it, 
cannot, now enforce his right under that 
mortgage. The Subordinate Judge quotes a 
decision of the Court to be found in page 
82, IX Weekly Reporter, in support of this 
view of the law. That decision, however, 
distinctly states that a suit oan be brought 
for the declaration of a person’s right to 
have a mortgaged property put up for sale, 
notwithstanding a money-decree has already 
been obtained upon the mortgage bond, and 
notwithstanding that that property has pass- 
ed into other’s hands, The same view of 
the inw will be found in page 816, I Weekly 
Reporter, decision of a Full Bench of 
this Court The question, then, for the 
decision of the Subordinate Judge was, 
whether the mortgage bond which the 
plaintiff put forth was a real bond Ade 
document, or whether it was, as alleged by 
the defendants, fraudolent and collusive. 
The Subordiuate Judge states in his decision 
that, in his opinion, the defendants have 
been unable to prove that it was fraudulent 
and collusive—-but he is of opinion that it 
was collusive ; first, because there was evi-_ 
dence to show that about the same time as 
this document was executed, gnother morta 
gage bond was also outed By the same 
Busseerooddeen to another party ; and be- 
cause some of the witnesses to the two 
documents are the same; and also because 
the plaintiff's document was nos registered. 
N une of these reasons are any reasons what. 

s. 
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ever for holding that the document was 
fraudulent, Itis by no means uncommon 
to execute a second mortgage of the same 
property, and the fact that the same wit- 
nesses were present at those two transac- 
tions, is no ground whatever for suggesting 
that either the one or the other is fraudu- 
lent And it is hardly necessary to say 
that the fact that the mortgage is not regis- 
tered, is no reason whatever for setting it 
aside. The plaintiff in this case put forward 
his claim upon this mortgage bond years 
before the defendants purchased this pro- 
perty as belonging to his mortgagor ; years 
before the defendants purchased the rights 
aiid interes(s of the mortgagor with their 
es open, fully knowing that the plaintiff 
imed to hold certain interest in that pro- 
perty. The defendants having failed, as 
far ns we cnn see from the Lower Appellate 
Court’s decision, to ‘satisfy that Court tha 
thie dooument is in any way fraudulent, the 
‘plaintiff was entitled to the decree which 
he obtained from the Lower Court. We set 
uside the decision of the Lower Appellate 
rt, and restore dnd affirm that of the 
Court. The costs of this Court and 
the Lower Appellate Court will be paid 

y the respondeuts in this special appeal. 


Mooksrjes, J.—I oonoar. 





The 12th January 1871. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Declaratory suit—Oause of action. 
Case No. 1646 of 1870. | 


Special Appeal from a decision passed by 
the Subordinate Judge of Hooghly, dated 
the 19th July 1870, reversing a deoi- 
sion of the Moonsiff of Jehanabad, dated 
the 13th Alay 1870. 


Ram Gopal Tewaree (Defendant) Appel- 


~ ” `~ lant, 
DST ius 


Gora Chand Poryal nd othérs (Plaintiffs 
l ‘Respondents, Da : 
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Baboos Kishen Succa Mookerjee and Grísk 
Chunder Ghose for Appellant. 


Baboo Rajendro Nath Bose for Respon- 
dents. 


In a mit for establishment of lakhera} title to, and 
confirmation 


possession in land which was 
to have been brought to sale and purchased in execu 
gme principal defendant, who had then sued soms of 
plainnfts for a kubooleut : 


Hip that there had been no invasion of plaindiis 
title even uf they had a lekhersj title, and that thorefore 
they had no cause of acticn. 


Kemp, J.—Tuts is a suit on the part of 
several plaintiffs, alleging that the 12 oot- 
tohe of land in suit formed their lakheraj 
holdiug ; thas the principal defendant in ex- 
ecution of a decree against one Abdool 
Kurreem, No. 850 of 1865, attached the pro- 
perty in dispute with other properties, aud 
secretly brought about a sale and purchased 
the rights and interests of the aforesaid 
Abdool Kurreem. Subsequently the defen- 
dant sued some of the plaintiffs for a kuboo- 
leut. The names of the plaintiffs who were 
then sued are stated in the plaint, and it is 
here unnecessary to name them; and that 
the plaintiffs became aware of the sale from 
the fact of the suit for a kubooleut being 
brought. Then ‘the plaint goes on to say— 


'| t although we are up to the present moment, 


“¢£o,et the time of bringing the suit, in 
“ possession, still there are prospests in 
“ future of our title being threatened or 
“otherwise invaded by this secret sale.” 
Therefore, the suit is brought for confirma- 
tion of the plaintiffs’ possession and for the 
establishment of their lakheraj tide. The 
written statement of the defendant is to the 
effect, that the land in dispute was held by 
the plaintiffs as tenanta and that they paid 
rent to his judgment-debtor ; and that he 
having purchased the rights and interests of 
his judgment-debtor was entitled to receive 
rent from the plaintiffs. 


The Lower Appellate Court In a judgment 
which is very difficult to understand, states 
that the Court thinks “thas when the defen- 
“ dant wascapableof adducing some witnesses, 
‘(as heirs of his judgment-debtor’s vendors, 
‘showing that they were not opposed to his 
“interests, he ought satisfactorily to have 
“established with plaintiffa’ kubooleuts and 
** collection records thas plaintiffs had held as 
‘ryote and throughout paid rent at first to 
“ Oojul, next to his heirs, aud lastly to the 
“‘jJadgment-debtor, until defendant purchas- 
“ed the judgment-debtor’s rights; and as 
“guch has not been done, and defendant haq 
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“not been able satisfactorily to establish that 
“ plaintiffs ever paid rent as tenants to 
“ Oojal and his heira, aud eventually to the 
‘‘judgment-debtor, I cannot oonsider de- 
“fendant entitled as proprietor to recover 
“rents from plolotiffs as tenanta.” Now, 
without going farther, this was not a auit by 
the defendant to recover rent from the 
plaintiffs as tenants. This was a suit by the 
plaintiffs alleging that their title had been 
invaded by this attempt on the part of the 
defendant to get a kubooleut from their 
co-sharers, and they therefore sued to 
establish, not only their lakheraj title, but 
for confirmation of their possession. It is, 
therefore, a suit in which the plaintiffs had, 
not only to prove their title as Iakbernj- 
dara, but alao that they had been in pos- 
soesion. 


In appeal, the first point is that the plaint- 
iffs had no cause of action; 2nd, that this 
being a suit for declaration of an alleged 
lakheraj title, the plaintiffs were bound to 
establish that title; 8rd, that there is no 
evidence of lakheraj title, that the oral evi- 
dence adduced by the plaintiffs is hearsay 
evidence, and that the evidenoe of the defend- 
ant does not, as stated by the Lower Appel- 
late Court, admit the possession of the 
plaintiffs as Jakherajdars, but admits only 
the poasession of the plaintiffs as tenants of 
the defendants paying rent for the land they 
hold. 


We think that all these grounds have 
been fully made out. On the first groand, 
there really appears to be no cause of action 
on which the plaintiffs could sue. We see 
no invasion of the title of the plaintiffs, 
supposing them even to havea lakheraj 
title, Ou the second point, after reading the 
evidence of the three witnesses, Ameen, 
Panchoo, and another witness, it is clear that 
they gave evidence to the effect that they 
heard from the plaintiffs that this was their 
lokberaj land. There is no legal evidence 
of the alleged lakheraj title of the plaintiffs, 
and the evidence for the defence is not, as 
stated by the Lower Appellate Court, evi- 
dence admitting the possession of the plaint- 
iffs as lakerajdars, but simply that the 
plaintifs had been paying rents as tenants 
to the defendant’s predecessors, 


We think, therefore, that the decision of 
the Lower Appellate Court is wrong and 
must be reversed. We decree this appeal 
and dismiss the plaintiffs’ suit with costs, 
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The 12th January 1871. 
Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Right of worship-~Oanuse of action— 
Limitation—QOlauselé Seotion 1 Aot 
XIV. 1859. 


Case No. 1689 of 1870. 


Special Appeal from a decision passed 
the Subordinate Judge of Hooghly, date 
the 18th May 1870, affirming a decision 
of the Moonsiff of that District, dated the 
8lst March 1870. 


Gour Mohun Chowdhry (Plaintiff) Appel- 
lant, 


versus 


Muddun Mohun Chowdhry and others (De- 
fendants) Respondents. 


Baboos Hem Chunder Banerjee and Umbika 
Churn Bose for Appellant. 


Baboos Romesh Chunder Hitter and Kalee 
Mohkun Doss for Respondents. 


A claim to exercise a right to a turn of worshipofan 
idol ıs not a recurring cause of action, and a suit to en- 
force sucha right w governed by limitation pre- 
scribed in Clause 16 Section 1 Act XIV of 1859, 


Kemp, J.—Tum plaintiff is the special 
appellant in this case. He aved on the 
allegation that be was entitled to a turn of 
worship of a certain idol, which ia kept at 
present in the female apartments of the 
house occupied by the defendant Muddan 
Mohun. In the plaint it is set forth that 
this idol was the ancestral idol of the family; 
that the defendants were entitled to the 
first 15 days of the month worship; that 
the plaintiff was entitled to 74 days worship 
and another party to the other 78 days; that 
the plaintiff's right of worship was suddenly 
interrapted by the defendant on the 16th 
of Falgoou 1275 ; that this interruption gave 
the plaintiff a cause of action, and he there- 
fore brought this suit to gnforce‘his sight to 
a turn of worship of thé idol. 


Both Courts have dismissed the plaintiff's 
suit, holding “that this suit is berred, Inas-, 
much as the plaintiff has failed to prove 
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that at any time within twelve years prior 
to the institution of the suit he enjoyed the 
Tight of worship. 


In appeal to this Court, several grounds 
have been taken by the pleader for the 
special appellant. He contenda, first; that 
the right of worship is a recurring caase of 
action ; second, that Clause 16, Seotion l, 
Act XIV of 1859 applies to this suit, and 
that the period of limitation must be com- 
puted from the 16th Falgoon 1275; and as 
the suit has been brought within six years 
from the time the cause of action arose 
the auit is within time. The next ground 
takén is that the Lower Appellate Court hav- 
ing found that Tarinee was in possession and 
that Tarinee was the sebait, such finding 
was opposed to the evidence adduced by the 
defendant, which went to prove that not 
Tarinea, but her son Maddun Mohun was 
in possession, The last ground is that cer- 
tain material witnesses cited by the plaintiff, 
namely, Rem Coomar Gungopadhya, Protap 
Chunder Gungopadhya, and Gooroo Pershad 
Roy, the brother-in-law of the principal de- 
fondant, Muddan Mohon, were not examin- 
ed, although the plaintiff cited them to prove 
that he had exercised the right sued for 
within a period which would save his suit 
from being barred under the statate of limit- 
ation, and that the lower Court refused to 
send for these witnesses. 


We think on the first point that this is 
clearly not a case of a recurring cause of 
action. Baboo Hem Chunder Banerjee hos 
attempted by some sort of anslogy to a rent- 
suit to make out that this is a recurring 
cause of action. There is no doubt that 
a claim for rent is a recurring cause of 
action, but this is claim to exercise a right 
of worship of an idol, and cannot be said 
to be a recurring cause of action. We 
think that the period of limitation applicable 
to thia case is that laid down in Clause 16, 
Section 1 of Act XIV of 1859, and not the 
limitation prescribed under Clause 1%, 
Section 1 of the same Act, 


Under Cleanse 18, Section 1, suits to en- 
force a right to sharein any property, move- 
able or immoveable, on the ground that itis 
joint family perty, &c., &o., 12 years is 
the preseri perigd. Clause 16, Section 1, 
applies to all suits for whieh no other limit- 
ation is expressly provided, and gives a 
period of six years from the time the cause 
of action arose. Now, it cannot be said 
that this is a salt for a share in any family 
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property, whether moveable or immoveable ; 
it is not a suit for a share in the idol, but 
a suit fora turn of worship of theidol; and 
therefore it is a anit for which no other ll- 
Mitation is provided by the Act, and 6 years 
under Clause 16, Section 1, is the proper 
time within which the snit must be brought; 
bat the suit must be brought under Cluuse 
16 within 6 years from the date of the 
cause of action, and therefore what thie 
lower Ooarts had to find was, whether the 
plaintiff's cause of action arose at the time 
he alleges it did, and, if so, whether this 
suit has been brought within 6 years of that 
cause of action. 


In deciding this point, it is very material 
that the witnesses cited by the plaintiff 
who have not been examined should be 
examined. It is not very probable that 
the plaintiff or his father would give up 
their right to their tarn of worship 
of the family idol, and it waa therefore all 
the more necessary that every opportunity 
should have been given to the plaintiff to 
prove his cause of actién, more particularly 
as we flud that the case was bandied about 
from one Court to another between the Court 


of the Moonsiff of Hureepal and that of the 


Moonerff of Jehanabad, at the expressmotion 
of the defendants. We find that the plaint- 
iff in both these Courts expressed great 
anxiety to have these three witnesses exa- 
mined, and he appears to have been put off 
by the Moonsiffs of these two Courts, and 
principally by the Moonsiff of Jehanabad, 
who refused to send for these witnesses on a 
purely technical ground, namely, because the 
said witnesses having been sumuoned by the 
Moonsiff of Hureepal, they were not bound’ 
to attend before the Court of the Moonsiff of 
Jebanabad, That may be so, but inasmuch 
ag one month and five days elapsed from the 
date of the application to enforce the attend- 
ance of these witnesses to the date on 
which the case was decided by the latter 
Moonsiff, we think that the ends of justice 
require that these witnesses should be exa- 
mined, particularly as they were partie, who 
were likely to throw light upoo the case, 
We, therefore, remand the oase directing the 
lower Court to samnon those witnesses and 
examine them, and after hearing them to 
decide the case ; first, on the issue of limita- 
tion On the principle laid down by this 
Court, and, if necessary, on the merits after 
disposing of the issue in bar. 


Costs to follow the result. 
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The 18th January 1871, 
Present: 


The Hon'ble J. P. Norman, Officiating 
Chief Justioe, and the Hon’ble W. Ainslie, 
Judge. 


` Splitting of causes—-Appeal—-Juris- 
diction. 


Ram Coomar Doss and another (Defendants) 
Petitioners, 


Cereus 


Bidhoo Mookhee Dossee (Plaintiff) Opposite 
Party 


Baboo Dwarkanath Sein for Petitioners. 


No one for Opposite Party. 


Where a suit for rupees 18,777 was brought agalost 
defendants whose mterests were not identoal, and the 
Judge ordered separate trial of the different causes 
involved, as provided in Secuon 9 Act VIIL 1859, an 
appeal by the defendanta from the decislon in one of 
the sults valued at ripcos 149 was held not to He to 
the High Court. 


Note by the Deputy Registrar.—Tae 
original suit was brought by the plaintiff 
against several defendants whose interests 
were not identical. The Subordinate Judge 
of the 24-Pergunnahs, before whom the suit 
was instituted, being of opinion that the 
suit was composed of several causes of ne- 
tion, and could not conveniently be tried 
together, ordered separate trials, and tried 
. each cause separately, as provided in Sec- 
tion 9 Act VIII of 1859. 


The original suit was valued at 13,777 
rupees. The triel from the decision in 
which this appeal has come ap involved a 
claim for possession of one-third of 6 bee- 
gabe and 12 cottabe of land, and was valued 
at 149 rupees and 17 gundabs. 


The several trials arising out of the ori- 
ginal suit were registered and numbered 
by the Subordinate Judge as separate 
suits, 

It isa matter, therefore, of doubt, whe- 
ther an appeal from a decree in such a case 
will lie to this Court and not to the Oourt 
of the Zillah Judge. 


I beg to refér the point for the orders of 
the Court. 


The 18th January 1871. 
Present: 


The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble W. Ainslie, 
Judge. 


Foreign Territory-—Service of notice 
—Bection 60 Act VIII. 1859. 


Sonatun Bukshee and others, Appellants, 
versus 
Gopal Chunder Shamunto, Respondent. 


Letter No. 82, dated the 25th November 
1870, from G. A. Pepper Esquire, Addi- 
tional Judge of Nuddea, to the Regis- 
trar of the High Court, 


Where a respondent resides in Chandernegore, i e, 
cut of British Territory, the notices of appeal should be 
forwarded to him by post under a cover, and 
if he does not appear, a verified statement should be pat 
in to show that he is at present, or has recently been, re- 
aiding there. 

Srm—I have the honor to bring to your 
notice that the accompanying summons sent 
by the High Court to serve on the respond- 
ent, Gopal Chunder Shamunto alias Tincow- 
rea Shamunto, has to be served in the town 
of Chandernagore, and cannot, therefore, 
be served from this Court, the respondent 
living in French Territory. 


Note by the Deputy Registrar.—The law 
which seams to me to apply to a case like 
the present is Section 60 Act VIII of 1859, 
which provides for the service of procasses 
out of British Territory by post, 


That perhaps is the oourae which the 
Judge should have followed in regard to the 
notice of appeal (not summons) which he 
has returned unserved, because the respond- 
ent is a resident of the Town of Chander- 
nagore ; and to ensure service, as well as to 
procure good evidence of it, the eover en- 
closing such a process should probably be 
registered. 

To save time this notice may be forward- 
ed to the address of the respondent in Chan- 
dernagore under a registered cover. 


Norman, C. J.—If the respondent. Gopal 
Chunder Shamunto has not wep already 
so served, notice should beforwarded fo him 
by post under a registered cover ; and if the 
respondent does not appear, a verified state- 
ment should be pat in to show that the said 


sVorman, C. J.—Thie appeal does not lie | reapondent is at present residing nt Chander- 


in the High Court 


nayore, or has been living there recently, 
F 
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‘The l4th January 1871. 
Present: 


The Hon'ble E. Jackson and Onoocool 
Chunder Mookerjee, Judges. 


Juriadiction— Res-adjudicata—Pos- 
gession—Onusa probandi. 


Case No. 1482 of 1869. 


Special Appeal from a decision passed by 
me o o Judge of Chittagong. 
dated the 26th April 1870. reversing a 
decision of the Moonsiff of Raojan, dated 
the 29th November 1870. 


Buistul Churu Sein (Defendant) Appellant, 
versns 
Trrhee Ram Seiu (Plaintiff) Respondent. 


Baboos Chander Madhub Ghose and Kashee 
Kant Sein for Appellant. 


Baboo Okhil Chunder Sein for Respondent. 


Where for the purposes of a rent-suit, a Revenue 
Court finds hit a kuboolent propounded by the plant- 
iffis a genume document, such finding is no bar toa 
Civil Court triing the question of right between the 
partes, and for thet as ps trring the validity and 
wenunentes of the kuboolent. 


Ina smt for posecerl 
allegation that st had belonged to plaintiff as his an- 
cestral property up to the date of his being ousted, 
where defandant admitting the alleged posseamon, oon- 
tended that it bad been not that of an owner, but only 


permisaive poseersion as that of a tenant: HELD that 


the burden of proof lay on the defendant. 


Mookerjee, J.—PLatNTir¥ in this onse 
aues for poasession of three pieces of land 
from which he alleges be has been dis- 
possessed in execution of a decree obtained 
hy the defendants, under Section 78 of Act 
X of 1859, on the ground that the proper- 
tiea belong to him as his ancestral proper- 
ues, und were in his possession up to date 
of the ouster. 

The defendants admit that the disputed 


jand was w® property of the plaintiff, but 
that they purchased it by a kobalnh dated 
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sion of the malik since the alienntion of 
1196, but was that of a tenant on payment 
of rent. 


The Court of first instance gave plniatiff 
adeoree only for dig 991, one of the 8 
dågs which he had claimed, holding that 
the kobalah as well as the two kubooleuts 
setup by the defendant nore forged aud 
fabricated. 


Both parties appealed ngninat this deci- 
sion to the Subordinate Jndge, who, con- 
curring with the Moousiff in his view of 
the documents produced and relied upon by 
the defendants, gave plaintiff a decree for 
all the 3 plots. 


Agninst thie decree of the Subordinate 
Judge one of the defendants appeals, spe- 
cially urging a point of law never urged by 

im in any of the Courts below, wis. „ that 
be defendants having obtained a decree 
fe. the plaintiff for arrears of rent and 
jectment in the Revenue Court, under Sec- 
jon 78 of Act X of 1859, the Civil’ Court 
has no jurisdiction to entertain a anit having 
for its object a declaration that the propel- 
ties belong to the plaintiff -aa the proprietor 
thereof, which in effect nullifies the decree 
obtained by him in the Collector’s Court. 


The former suit in the Colleotor’s Oourt 
was simply asut for arrears of rent and 
for ejectment on account of such arrears, 
The Revenue Court, in order to the ascer- 
tninment of such arrears and for the paur- 
poses of that suit, found that the kubooleut 
propounded by the plaintiffs in that suit was 
a genuine document. The present saltis 
iustituted to have it declared that the pro- 
pe: ties, for the rent of which the suit in the 
Collectorate was brought, do not belong to 
the defendunt, bat are the ancestral proper- 
ties of the plaintiff and were in his posses 
sion down to 1869. 


Now, the Court of the Deputy Collect- 
or was neither a Court of concurrent juris- 
diction with the Civil Court, nor one 
possessing any jurisdiction to try ques- 
tious of civil right between the parties, 
We also flud that the question which is 
to be decided in this oivil suit was never 
decided by the Collector’s Court, namely, 
whether the property belongs to the plaintiff, 
or has been purohased by the defendant from 


in 1196 Mughee ; that the plaintiff executed | plaintiff in 1196. -The only point which 
u kubooleut in their favor in the above year, | seema to have been tried, and which the 


and nnother in 1214, M., ; an®that the pos- 


| Deputy Collector as a Court of exclusive 


session of the plaintiff was uot the posses- jurisdiction in cases of rent could only try 
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floally was, whether the arrears claimed by 


the plaintiff (the defendant in this cause) 
was actually due. 


It enunot be said that beonuse, for the 
purposes of the rent-case, the kubooleut 
was held to be a genuine document, that 
therefore the question of the right between 
the parties, vis., whether plaintiff is still in 
possession on his own right as owner of the 
property, or whether he has not sold the 
anime to the defendant by the kobalah of 
1196, cannot be tried by the Civil Court, 
If it be contended that it constitutes a res 
jvdicata between the parties to tbe suit, 
the simple nuswer is that the Colleotor did 
not even profesa to decitle the question of 
the purchase of the property by the defend- 
ant from the plaintiff, nor could he decide 
that questiou finally. 


It is next contended that the kuboolent 
haviug been pronounced by the Depnty 
Collector as a geuuine document, the Civil 
Conrt is not at liberty to declare the same 
as not proved or spurious, The main ques- 
tion which the Oivil Court had to try was, 
whether plaintiff is the owner of the pro- 
porties, or has divested himself of that 
ownership by a sale to the defendant. This 
the Courts have decided by declaring that 
tle deed of anle filed by the defendant to 
prove his purchase is a spurious document, 
aud therefore that uo transfer of the proper- 
ty was made in favor of defendant. Then 
when the admitted possession of the plaintiff 
wos sought by the defendant to be made 
to appear as the possession of a tenant 
under a lease, the Civil Court was at liber- 
ty to judge for itself whether plaintiff hns 
at any time consented to wnive his superior 
possession as proprietor and accepted the far 
inferior one, namely, to remain in possession 
ns the tenant of the defendant. The fact 
of the Collector having for the purposes of 
the rent-suit decided the kubooleut to he 
genuine, would not, we apprehend, debar 
the Civil Court from inquiring whether tho 
possession of the plauiuff was the possession 
of aryot or of au owner, and for that pur- 
pose trying the genuineness and validity 
of the kubooleut. 


We therefore agreeing with the decision 
passed by the late Chief Justice, Sir Barnes 
Peacock, in. the case reported in VIL 
Weekly Reporter, pare 175, hold that the 
Court of the Collector nnd that of the 
Judge are not Courts of concurrent jurisdic- 
tion, and that consequently the decision of 
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the Collector, even if there be any on the 
question of title, was not conclusive except 
on the question of rent over which the Col- 
lector had exclusive jurisdiction, under Sec- 
tio: 28 of Act Xof 1869. 

The next conrention of Baboo Chunder 
Madhub was that the Lower Appellate Court 
was wrong in throwing the onus of proof on 
the defendant, and in giving a decree to 
plaintiff on the wenkuess of the defendnnt’s 
ense. Wedo not, however, consider that 
this contention is sonnd. The defendant 
ndmits that the Innd, the subject of this 
litigation, belonged to plaintiff. He then 
stntes that the plaintiff sold the proper- 
ty to him, and that he was since his 
purohnge in possession of theland Actual 
possession of the property is also admitted to 
be in the plaintiff, but it was contended that 
that possession was not the possession ofun 
owner, which actual possession may prima 
facie import, but was a permissive possession 
aa that ofa tenant, We think that from the 
onture of the plendings in this cnse and its 
peculiar circumstanoes, the Subordinate Judge 
was right in throwing the burden of proof on 
the achndaae and on the failure of the de~ 
fanduut to make out his case adjudgiug a de- 
cree to the plaintiff. 


Tt is next argued that the mensurement 
of two of the dågs as well as a suunud of 
1855 were made in the namo of the de- 
feudant, and that the Subordinate Judge 
has not given dhe weight to the cireum- 
stnuce, which weighed so heavily with 
the first Court as to induce it to refuse a de- 
oree to the plaiutifi for those inndr. We 
flud, however, that the Judge hay taken that 
matier Into his consideration, and was of 
opinion that when it hna been proved that 
‘the defeudant’s title-deeds, namely, the 
“kobalah aud the kubooleut, are fnise ond 
‘““untrustworthy, and it is the plaintiff, not 
“the defendant, who was all along in pos- 
“session of the land oe its proprietor, the 
“ mero insertion of the defeudaut’s name in 
“the mongurement puper or sunnud being 
“drawn up in their names, are not sufficient 
“to wariaut the belief that the defendants 
‘are the rightful owuerg or were possess 
“sors of the disputed property.’ This 
coutention, therefore, is umtgnable. The 
Subordinate Judge comes to n conclusion of 
fact from the whole evidence in the case 
which canuot be disturbed in special appeal. 


This appedl is, therefore, dismissed with 
costs, 
ca 
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‘The 16th January 1871. 
Present : 


The Hon’bleJ. P. Norman, Officiating Chief 
Justice, and the Hon’ble H. V. Bayley and 
Dwerkanath Mitter, Judges. 


Attachment of decree—Sections 205 
and 237, Civil Procedure Gode. 


Case No. 98 of 1870. 


Regular Appeal from a decision passed by 
the First Subordinate Judge of tha 24-Per- 
gunnahs. dated the 31st Jamuury 1870. 


Prince Golam Mahomed (Defendant) Appel- 
lant, 


versus 
Indro Ohand Johuree (Plaintiff) Respondent. 


Baboos Romesh Chunder Mitter and Hem 
Chunder Banerjee for Appellant. 


Baboos Bhyrubh Chunder Banerjee and 
Umbika Churn Bose for Respondent 
i 6 
A desree is within the tion of " other 
1operty” sn deothon 305 Aot VII af 1859. and is there- 
ore liable to attachment and sale jn execution. For 
the purpose of attaching the decree itself and the mo- 


ney due therauncer after it has come into Court, the 
form laid down in Section 287 is the most appropriate, 


Norman, C. J.—I Ax of opinion that the 
deoree of the Subordinate Judge is quite cor- 
rect, Prince Mahomed Rohimooddeen pur- 
chased a moiety of n decree in a suit pending 
in the Court of the Judge of the 24-Per- 
gunnahs by Shumsoonnissur Begum against 
Moonshee Busloor Roheem. Prince Maho- 
med Rohimooddeen’s name was not entered in 
the record asa co-plaintiff, or as being joint- 
ly interested in the decree with Shumsoor- 
nissur ; but by two several orders in the suit, 
he was treated as being jointly interested 
with her in the decree and standing in the 
position of a decree-holder. By the latest of 
these, dated the 26th of May 1868, it was 
ordered that he should be at liberty to bid 
as such, and that a certificate of receipt sjgn- 
ed by him should be taken in part-poyment 
of his (8 annas) share of the decree. 


On the 17th of August, Indro Chand 
‘Johuree, the Plaintiff in the present suit, 
having applie for au attachment of the rights 
nnd interests of Prince Mahomed Robimood- 
deen in the decree, an order was passed by 
the Subordinate Judge, who sent a rooba- 
karea to the Judge of the 24-Pergunnahs, 
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directing that the right, title, and interest of 
Rohimooddeen in the decree should be at- 
tached. 


The Judge on receipt of the roobakaree 
passed an order that the decree should be 
attached according to practice. 


On the 24th of August, Prince Golam 
Mahomed purchased from Prince Mahomed 
Rohimooddeen his interests under the de- 
cree. After this date the sum of rupees 
1,64,889-1-9 was paid into Court by the de- 
fendant Moonshee Buzloor Robeem, the 
judgment-debtor, on acconnt of the share of 
Prince Mahomed Rohimoodden. The whole 
of this amount, less certain suma to which 
he admitted the right of the Agra Bank, and 
Mr. Wilkinson, as Administrator-General, 
wos subsequently taken out of Court by 
Prince Golam Mahomed. 


The present suit is brought by Indro 
Chand Johoree against Prince Golam Maho- 
med to recover the amount to which the 
plaintiff would have been entitled under his 
attachment out of the sum paid into Court 
to the oredit of Prince Rohimooddeen ; and 
the point argued before us is that the at- 
tachment of the decree of the 17th of August 
operated nothing, inasmuch as it was not an 
attachment in accordance with any one of 
the Sections from 288 to 238 of the Civil 
Procedure Code. 


Now, we may observe that the 205th Sec 
tion declares what are the several species of 
property liable to attachment and sale under 
decree, namely,— lands, houses, goods, mo- 
‘ney, bank-notes, Government securities, 
“bonde, or other securities for money, debts, 
“shares in the capital or joint stock of any 
‘railway, banking, or other public company 
“or corporation, and all other property what- 
‘“soever, moveable or immoveable, belonging 
“ to the defendant, and whethet the same be 
“held in his own name, or by another person 
“in trust for him or on his behalf.” 


Now, we have no doubt but tbat a decree 
is property which falls within the descrip- 
tion of other property” in Section 205, and 
is therefore declared to be liable to attach- 
ment and sale in execution of a decree. But 
when the Sections from 288 to 288 are read 
through carefully, it will be found that not 
one of these Sections appears to be exactly 
applicable to such property as a decree. 


We think, however, that assuming that 
none of these Sections contain any provision 
appropriate for the attachment of a decree, 
it muat not be taken that a decree which 
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falls within the class of subjects declared 
liable to attachment by Section 2065 is there- 
fore not so liable. Of the several species 
of property for the attachment of which 
provision is made by the several Seotions 
above-mentioned, that which is most nearly 
esonlogous to the right of a decree-holder in 
n decree which is being executed in a Court 
of justice, is a security in deposit in a Court 
" of justice or money in a Court of justice or 
in the hands of any officer of Government 
which is or may become payable to the de- 
fendant. The attachment of such property 
is provided for by Section 287. 


The attachment in the present case has 
been made in the manner prescribed by 
Section 287 ; and we think that for the pur- 
pose of attaching the decree itself, and the 
money when it came into Court, the form 
of attachment under Section 287 is perhaps 
the most appropriate. A decree for money 
may be considered as consisting of two 
things ;—first, the debt due from the 
jndgmeut-debtor to the decree-holder ; and 
secondly, the security for that debt by a 
decree which renders it capable of being 
enforced. The one being capable of separa- 
tion from the other, the two things are dis- 
tinot—-one being a debt, the other being the 
security for that debt, 


Now, if a decree were to be treated merely 
asa debt, and if the only mode of attaching 
it is by an order for attachment under Seo- 
tion 286, namely, by a “ written order pro- 
hibiting the creditor from receiving the 
debta, and the debtor from making payment 
thereof,” the security of a creditor attaching 
a decree will be very imperfect, because the 
attachment would not stay execution of the 
decree ; and if the execution proceeds and 
the money is realized and paid into Court 
under the deoree, if the decree-holder dis- 
regards the order of the Court and applies 
to take out the money in oontempt of the 
order of attachment served on him, he can 
do so, uuless there is some order recorded 
in the Court executing the decree prohibiting 
the decree-holder from receiving the money 
oat of Court. There must, therefore, be some 
means of attaching the decree itself more 
effectual than the ordinary attachment under 
Section 286. No doubt it would be prudent 
and proper jn case of attachment of a decree 
to nerve the judgment-debtor with an order 
under Sections 286 in order to attach the 
debt due from him. But the want of snch 
order will not affect the attachment of the 
decree, l 
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In my opinion the attachment in the pre- 
sent case was valid and effectual. Prinoe 
Golam Mahomed has taken ont of Coart 
money which was subject to the lien and 
attachment of the plaintiff Indro Chand 
Johuree. I think he is, therefore, liable to 
refund to Indro Chand the money so tuken, 
to the extent of his lien, and the Subordi- 
date Judge was right in decreeing the plaint- 
iff’s onse. 


This appeal mast, therefore, be dismissed 
with coats. 


Bayley, J.—I concur. 
Mitter, J.—I am of the same opinion. 


I think that the objection now taken be- 
fore us was never preased by the defeudant 
in the Court below, and as it is not pretended 
by him that be took the assignment from 
Prince Rohimooddeen without being aware 
of the attachment, I think he ought not to - 
be permitted to take that objection now. 


I would also dismiss the appeal with 
costs. 





. The 16th January 1871. 


Present : 


The Hon’ble L. S. Jackson and W. Ainslie, 
Judges. 


Leaseo—RBoundary dispute—Survey,. 
Case No. 127 of 1870. 


Regular Appeal from a decision passed by 
the Officiating Judge of Gya, dated the 
21s¢ darch 1870. 


Ameeree Begum and others (Some of the 
Defendants) Appellants, 


versus 


Gobind Pandey and another (Plaintiffs) Re- 
spondents. 


Mr. R. T. Allan for Appellants. 


Messrs R. E. Twidale and C. Gregory and 
Baboos Unnoda Pershad Baneryes and 
Afohesh Chunder Chowdhry for Respond- 
ents. 


_In asalt by the leseese of a mouxah to recover 
mon of a pileos of land from a lessee of an 
mourah, both making title under one xamindar, 
a survey had taken at a time wher both mouzahs 
to which respectively the land was claim belonging 
were in bis possession, and when neither of the leases 
was in existence: 


Heup that the suit involved simply a question of 
boundary, shee Pi to be asoertamed was, to whioh 
dispute was found to belong at the 


oinlog 


tims of the survey, 
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Jackson, J.—Jt socma to me unnecessary 
to call upon the respondents in this case, 


The question was a pure boundary ques- 
tion between these parties, who were, that 
is to any, ao far as Gobind Pandey, plaintiff 
in the one suit is conceined, lessees under 
the same szemindar, The defendants bave a 
perpetual lense—a mokururree—of mouzah 
Kliviah, and the plaintiffs have the ticen of 
mouzah Paloobund, which was for a term of 
15 yenrs, That term had something to ran 
at tle time when the suit was commenced, 
bnt has since expired. It seems that very 
shortly after tha commencement of the plaint- 
iff Gobind Pandey’s lense, n dispute arose 
between him and the defendants in regard 
to some 80 beegahs of land lying on the bor- 
der of the two mouzahs, Application was 
mnde to Ali Kareem, who was then Dewan 
of the common zemindar ; and le deputed a 
person named Whisooddeen, who wns the 
Nogir of his serishta, to engnire into the dis- 
pute, The resalt of that person’s enquiry 
and repann was that the Dewnu conmdeied 
the lessee yrnh to be entitled to the 
land, and maden sort of decision accordingly 
nod irgued a notice upon the ryots*to pay 
theii rents to him, The plaintiff, however, 
Jiave given evidence to show that, notwith- 
stnuding thut notice, they continued to te- 
ceive rent frum the rvois of the disputed 
jnud until the year 1267, nnd then the de- 
fendonts by foree turned their ryote and 
them out of possession, and have since been 
in enjoyment of the rents, 


At the fliat hearing of this suit, the Zillab 
- Judge was of opinion that possession within 
12 years oa part of the plaintiff had not been 
made out, nnd cousidered the suit to be bar- 
red nnd dismissed it accordingly. i 


Upon appenl, n Division Bench of this 
Court considered, upon the evidence and upon 
the defendant's owu showing, that there had 
been possession by the plaintiff about the 
commencement of 12 years juat before the 
suit, and that they had not given evidence ; 
in short that there was uo ‘evidence on 
either side, as to subsequent dispossession, 
except that given by the plaintiff, and that 
related to n period nbout 6 or 7 yenis before 
the commencement of the suite Therefore, 
the judgn@nt of the ZWah Judge was revers- 
ed and the suit went back for trial on the 
merits. 

Upon this the Judge issued a Commis- 
sion, first, toa Civil Court Ameen, and 


afterwards to a persun named’ Gopal Chan- 
= Í oo 


e + 
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der Muokerjee, Assistant Engineer, presu- 
mably possessing a scientifc and profes- 
sional eduention and qualification, and there- 
fore well fitted to determine a boundary 
dispute. He went to the ground and seems 
to have made a enreful enquiry and map, 
the result of which wns that his conclu-® 
sions agreed, substantially, with the maps 
of the Revenue Survey by which the laud 
In dispute was shown ns being n portion of 
Paloobund. ‘The Judge considered this evi- 
dence, supported ng it was by evidence as 
to possession, to ‘establish the title of the 
plaintiff, and gave the plaintiffs a decree. 
Agninst that decree the defeudants appeal 
again. 

Tt is objected that the evidence on the 
plaintiffs’ side as to possession ıs of a vague 
and unsatisfactory character. Probably, if we 
hed to decide the case upon that evidence 
alone, we might he inclined to think that 
plaintiffs had not made outa strong case ; 
bat coupled as it is with the survey map 
and the enquiry of the officer deputed ns 
Commissioner, it seems to me to be quite 
sufficient to entitle, the plaintiff’ toa de- 
ores. 


The distinction between these cases, and 
the sort of case to which the rnling of the 
Privy Council to be found in” VIII Moore’s 
Indian Appeals. page 200, applies, is this— 
that hoth parties, that is to say, the lessees, 
make title ander one zemindar. and that at 
a time when both mourahs to which respect- 
ively this land is claimed as belonging were 
in possession of that zemindar, and when 
neither of the two leases onder which these 
parties claim was in existence. the survey 
took place by which the land in question 
was indisputably demaronted as belonging to 
mouzah Paloobund. In that state of things, 
it seems to me that the survey was of the 
grenteat importance. It was simply a boun- 
dary question ; and what we have to nascer- 
tain is, to which mousab the land in dispute 
was at that time found to belong. 


Something has been anid about the delay 
in briuging this suit. So far as the semin- 
dar is conceined, it is quite clear he had uo 
particular interest in bringing the suit nt 
all. So long as both mouszahs were under 
jense the lessees were bound to pay their 
rent to him, aud whether gne or other of 
them wus dispossessed of a portion of the 
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land, it concerned the lessees rather thau 
the semindar. The zemindar’s suit has been 
brought ata time when it was of import- 
ance to him to bring it, namely, at the con- 
clusion of one of the leases. 


As tothe suit of the lessee, that undonbt- 
edly is open to remark as having been 
brought at a late period ; bat as we have 
nothing to do now with the question of 
limitation, the suit having been already de- 
cided to have been brought in time, I do not 
think anything remains for us to say upon 
that point. i 


The plaintiff has made out his title to 
the land and he has made out his disposses- 
sion. I tbink, therefore, he is entitled to 
recover possession, 


It is said, but we have no means of know- 
ing, that the plaintif has gota renewal of 
the lease. Ifthatis so, he will profit by the 
decree If not, the xemindar will profit by 
ibo Te ulnin in alon cuith d te manih 
from the date of dispossession until the ex- 
piry of his lease. 


Ainslie, J.—I concour. 





The 16th January 1871. 
Present: 


The Houn’ble L. S. Jackson and W. Ainslie, 
Judges. 


Minors—Bond—Set-off. 
Case No. 182 of 1870, 


Regular Appeal from a decision passed by 
the Subordinate Judge of Gya, dated the 
11th July 1870. 


Futteh Narain (Defendant) Appellant, 
versus 


Deen Dyal Lall and another (Plaintiffs) 
Respondents. 


Baboo Khettro Nath Bose for Appellant. 


Alr. R. E. Twidale nud Baboo Nil Madhkub 
Sein for Respondents. 


Cass :—Defendant (F N) took a loan under a bond 
pledging his own share of an estate and the shares of 

+ minor brother anl cousin, and covenanting that a 
portion of the interest should be credited to the rent of 
the hypotheosted share held by plain: Hf undor a farm- 
ing lease. In a spt by FN and the minors for arrears 
of farm-rent, defendant claimed a set-off The 
Revenue Coart found the bond proved against F. N. 
allowed the set off as s% but decreed the rant 
as for as it involvod the interest of the minors on proof 
of thou non-liabillty by the absence af Recotity for 
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the loan. The lender of the money then aued F. N, 
to recover the rent paid on sccount of the share of the 
minors, as if the bond had been executed by hin alone, 
and obtained a decree. 


Hxup that the suit was properly framed and the 
decree given correct. 


Jackson, J.—I think the decision of the 
Coart below is quite right upon the facts of 
the case as stated. The defendant Futteh 
Narain appears to have exceeded his an- 
thority by exeouting the bond on behalf of 
himself and his minor brother ond cousin. 
and also pledging their shares in the im- 
moveable property as well as his own. 


This question of his want of authority to 
do these nots has been already once tried 
between the parties in a rent-suit ; and the 
Collector finding that he wna not authorised 
to bind his minor co-shaorera, obliged the 
lenler of the mouey to pny rent to the 
oxtelt of hig tutörcos Ju bho maolhil, (Psa 
lender therefore wos, iu my opi'~.en- 
titled to sue Futteh Narnia na if the bond 
had heen exeented by him and him alone. 
If Futteh Nurain were able to show that he 
applied the money which he thus borrowed 
to the use and benefit of his minor co-sharers, 
no doubt be will he able to recover the mo- 
ney; but I think this suit was properly 
framed, and the decies given below wus 
quite correct. 


The appeal must be dismissed with costs, 


Ainslie, J.—I concur. 


~ 


The 18th January 1871. 


Present: 


The Hon’ble J. P. Norman, Offleiating 
Chief Justice, and the Hon'ble G. Loch, 
Judge. 


Arbitrator— Resignation of office. 


Case No. 68 of 18'A 


Regular Appeal from a decision passed 
by the Judge of Bhaugulpore, dated the 
lst February 1870, 
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Maharajah Joy Mungul Singh (Defendant) 


Appellant, 


CET SUS 


Mohun Ram Marwaree (Plaintiff ) Respond- 
ent. 


Mr. R. T. Allan and Baboos Nil Madhub 
Sein and Boodh Sein Singh for Appel- 
lant. 

Baboo Romesh Chunder Mitter” for Re- 

spondent. 


An arbitrator has full power to retract his 


resignation 
of aflos before Jt is accepted. - 


Norman, C. J.— Wer think that thore is 


not the smallest doubt in this case. 


The appeal is an appeal against a judg- 
ment passed in pursuance of an award made 
by Mr. Teignmouth Sandys snd Moulvie 
Wahidooddeen, as arbitrators, Thejudgment 
being in accordance with tho award is 


> 


Mr. Allan, however, has attempted to make 
one point—and only one—which has the 
least semblance of substance in it; namely, 
that before signing the award Mr. Sandys 
had resigned the office of arbitrator to 
which he had been appointed in the course 
of a judicial proceeding by the Judge of 
Bhaugalpore. A paper which had been 
irregularly signed as an award having been 
rent back to Mr. Sandys and Monlvie 
Wahidooddeen in order that they should 
sign it at the same time, Mr. Sandys wrote a 
letter to the Judge expressly his desire and 
intention to resign the office of arbitrator, 
and as fer as he could, at the same time, 
resigning such office. 


The Judge wrote to Mr. Sandys dissuad- 
ing him from persisting in his refusal to 
act; upon which Mr. Sandys withdrew his 
resignation and proceeded to make the 
award. 


It appeargeéto us that as he did so before 
his resignation was accepted by the Court 
by which he had been appointed, he had full 
power to retract his resignation; and his 
award is a good and perfectly legal award, 

The appeal is dismissed with costs, 
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The 18th January 1871. 
Present: 


The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble G. Loch 
and W. Ainslie, Judges. 


Possessory suit—Section 15 Act XIV 
of 18589--Ghatwals—Leascs. 


Cases Nos. 73 and 125 of 1870. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Heerbhoom, 
dated the 24th March 1870, 


Mr. G. Grant and the Court of Wards 
(Defendants) Appellants, 


versus 
Bungshee Deo (Plaintiff) Respondent, 


Afessis J. Gruhum and R. E. 1'widale and 
Baboos Unnoda Pershad Banerjee and 
Juggadanund Mookerjse for Appellants, 


Mr. R. T. Allan and Baboo Sreenath Dass 
for Respondent. 

A suit for restoration to possession on the ground of 

having been dispossessed otherwise than by due pro- 

ossa of law, where the plaintiff eecks to exolude the 


question of title, must be brought within six months 
after the time of dispossession. 


A ghatwalis not competent to granta lease in 
tulty, and his successors arenot bound Eo rasoaniea 
soch an inonmbranes, 


Norman, C. J.—Tue plaintiff, the younger 
of two sons of Junglee Deo, who was the 
great-grandson of one Roop Narain Deo, 
the proprietor of a ghatwalee estate called 
Talooka Rolinee in the district of Beer- 
bhoom, sued for the recovery of possession 
of five villages, part of this ghatwalee ta- 
look, ‘which he claimed as having been 
assigned to his ancestors for their, mainte- 
nance in hereditary right. 


The title set up in the plaint fs under an 
alleged lease said to have been granted by 
Bissen Narain, the brother of his ancestor 
Kishen Narain Deo, to his grandfather 
Beharee Deo, son of Kishen Narain, out of 
the ghatwalee estate of Rohines of which 
Bissen Narain was then the owner, at a fixed 
rent of rapees 81-12, 


d 
He values his suit at rupees 29,224, 
rupees 18,045 being the value of the land, 
and rupees 10,279 the amount of the mesye 
profits for the peiiod of dispossession, 
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The defendants, Mr. Grant, lessee onder 
the Court of Wards, and the Deputy Com- 
missioner of the Sonthal Pergannahs repre- 
senting the Court of Wards on behalf of 
Rashtoom Koomaree, the mother of Roodro 
Narain Deo, in whom the ghatwaloo estate 
is now vested, by their written statements 
raised several defences. 


The principal defence—that which was 
mainly argued before us in appeal—was that 
as regards ghatwalee tenures in Beerbhoom, 
the ghatwal has no authority to grant a 
lease in perpetuity. 


In order to the better underatanding of 
the facts, it is convenient to refer to the 
pedigree of the parties, which is as follows :— 


Mosaheb 
obi] 


a 


died childless 
7 mothar, 
Ce 


Rushtoom -Koomaree, : 


defendants 


OS | ntl 


| 
| 
Runda Deo, 
Sham Narain Deo. 
Oodlt Narain Deo, 
D, 
leaving 
y 
gor Grant and tho Court of 
ards. 


sented b 


Roodro Nara! 


The plainttf did not prove a lease by 
Bissen Nornin to Kishen Narain as alleged, 
bat a leago granted in 1240 by Sham Narain 
to Junglee Deo to hold generation after 
generation at an annual rent of 11 rupees. 
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The ghatwalee estate having been attached 
in execution of a decree, the Sexnwul dis- 
possessed the lessee, on which Moshnheb Deo, 
the uncle of Jungles Deo, made an applica- 
tion to the Collector, who, by order dated 
12th Joly 18388, t. e., 1245, directed that he, 
Moshaheb Deo, sliould be restored to pos- 
session paying an enhanced rent of thirty 
rupees Sicca, or Company’s rupees thirty- 
two. 


Oodit Narain, who was the ghatwal prior 
to 1857, bacame insane. On his death the 
Court of Warda, on the 18th of April 1867, 
caused a~proclamation to be made requiripg 
the tenants of the ghatwalee estate to pay 
their rents to the Court of Wards on behalf 
of his infant son Roodro Narain, snd from 
that time it is not disputed that the plaint- 
iffand his family have been out of posses- 
sion, But prior to this date, namely, on 
the 8rd April 1854, the rights and interests 
of the plaintiff's father, Junglee Deo, were 
sold in execution of a decree against him, 
and were bought by one Gireedharee who 
has come forward as a witness in the present 
suit, and stated that he bad no real interest, 
and that he bonght benamee for Jungles 
Deo. Strange to say, the Subordinate Judge 
stopped the defendant's vakeels, who were 
crose-examiniog the witness as to the tature 
of his dealings with Junglee Deo who ap- 
peared to have been indebted to him, saying 
that the questions were not relevant, and 
thig though it appeared from his own state- 
ment that he had been collecting rentae—he 
says as tehsildar—from 1260 to 1268, that ia, 
from 1858 to 1837. 


The Subordinate Judge decides all the 
issues in favour of the plaintiff. He dis- 
poses of the question relating to the power 
of a ghatwal to grant a lease in perpetuity, 
by saying that if a ghatwaol bord fide grants 
aleose in perpetuity it remains good and 
valid, not only during the life of the ghat- 
wal, but also after his death, so long as his 
heirs continue to hold the ghatwalee. He 
says also— The lease granted by a former 
ghatwal can be set aside by a regular suit. 
The Court of Wards or surburakar under 
them cannot of their own authority oust 
any persons in possession of lands under a 
lease granted by the ancestor ofthe present 
ghatwal.” 


From that decision the defendants have 
appealed. A i 


It is necessary first to notice the point, 
whiele might arise if it be trne, as suppose 


e I 
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by the Subordinate Judge, that Mr. Grant, 
the lessee under the Court of Warda, wrong- 
fully dispossessed the plaintiff or his fatber 
without suit. If the plaintiff had sued for 
restoration to possession on the ground that 
he had been dispossessed otherwise than by 
due process of law, and sought to exclude 
the question of title, as appears to have been 


the case in Mareshall’s Reports, page 117, 


the suit should have been brought within 
six months after the time of the disposses- 
sion—see Section 15 of Act XIV of 1859. 


In the suit now brought it is incumbent 
on the plaintiff to show that he had a right 
to possession subsisting at’the time of the 
commencement of the suis. He must, there- 
fore, show that the lease under which he 
olnims is valid and binding against the 
present ghatwal. 


A poiut very closely resembling that with 
which we have to deal was considered by the 
Inte Sudder Court in the case of Har Lal! 
Singh versus Jorawun Singh, VI Select 
Reports, pp. 169 to 171. In that ecnse, a 
ghatwalee estate had been dirided by a 
previous ghatwal amongat his family, and one 
of the family, who was in fact the eldest son 
of the ghatwal, sued for partition and sepa- 
rate nosseasion of the one-third share which 
hod been assigned to him. After fall con- 
sideration the Court dismissed the suit, 
deciding that ghatwalee lands are grants 
for particular purposes, especially of police, 
and to divide them into small portions 
amongst heirs of the ghatwals would be to 
defeat the very end for which the grants 
were made. Mr. Rattray says— Tho lands 
“ are held conditionally on the due perform- 
“ance of certain defined duties. They be- 
“ long to the office, and should not be fritter- 
“ed away into portions inadequate to the 
“« remaneration of the duty demandable from 
“ the occupants of the whole as a whole. I 
“ would not allow the division even with 
“ the snnction of an entire family or clan.” 


In the case already referred to in Marshall's 
Reports, the Court say that they think that 
the ghatwals of Beerbhoom are, under Seo 
tion 2 Regulation XXIX of 1814, possessed 
of estates of inheritance without the power 
of alienation. 


The latesBudder Court, S. D. A., 1858, 
age 900, held that “‘ghatwalee tenures 
“ of Beerbhoom, being not the private pro- 
s perty of the ghatwals but lands assigned 
“ by the State in remuneretien for specific 
“ police services, are not alienable or attach- 
“abla for personal debts.” 
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The language of the judgment is qnite 
general, but the case before the Court was 
of nn attachment of the ghatwalee estate in 
the hauds of Bharut Chunder Singh, ghat- 
wal, under a decree against the former ghat- 
wal Digbijoy Singh. This case came under 
the consideration of the High Court,—Sir 
Barnes Peacock and Mr. Justice L. S. Jack- 
son, in the case of Binode Ram Sein versus 
the Deputy Commissioner of the Sonthal 
Peigonnaha, VII Weekly Reporter, 178. 
The Court in holding that the rents of a 
ghatwalee tenure are not liable in the bands 
of the heir in possession to attachment for 
debts of his ancestor, the former holder of 
the tenure say that “under the’ Regulation 
“ the holder of the tenure is to enjoy the 
“ whole income of the tenure,” and that 
“it must have been Intended that each 
“ ghatwal should be entitled to the whole 
‘income of the estate, and that such income 
‘‘ should not be charged or incumbered by a 
“ previous ghatwal.” 


With this opinion we entirely agree. 
We think that the supposed lease by Sham 
Narain was an incumbranoce which, as a 
ghatwal, he was incompetent to make, and 
that the suoceediug ghatwals were not bound 
to recognise such lease. 


Mr. Graham was content to take our 
judgment on this point, and therefore we did 
not go into the many other objections to the 
judgment of the Court below. 


We reverse the decision of the Subordinate 
Judge, and dismiss the suit with costs in 
both the Courts. 


The 18th January 1871. 
Present: 


The Hon’ble E. Jackson and Onoocool 
Chunder Movkerjee, Judges. 


Application for Probate — Stamps — 
Article 1Schedule II Act VII. 1870. 


In the matter of 


Judoonsth Shadhookhan and others, Peti- 
toners. 


Baboo Bungshee Dhur Sein for Petitioners, 


The stamp requisite for an application for 2 probate 
of a-will, or letters of administration, is not required 
to be proportionate to the value of the property involved, 
as such apphoations some under the pgovialon made in 
Artiole 1 edule H Act VII of 1870 for common 
applications and petitions. 


THE petitioners presented an application 


to the High Court, representing that the 
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Judge of 24-Pergunnaha returned nu up- 
plication for probnts made to him on a stamp 
of the value of 8 annas, on the ground 
that the stamp was insufficient, and that 
such applications should be engrossed on a 
stamp of the value provided for plaints, aud 
prayed for the Court's interference for its 
admission. 


The Judge was called upon to explain the 
grounds upon which he based hia order in 
respect of the stamp, and those also upon 
which he considered the stamp to be insuff- 
clant, and waa referred to Act VII of 
1870 as repealing the Schedule of Act X 
of 1865. 


In his letter No. 651, dated the 16th 
December 1870, the Judge explained as 
follows :—“ In reply to your letter No. 8757 
of the 18th instant, I have the honor to 
observe that since the repeal of the Sohe- 
dule of Act X. 1865, there is apparently no 
specific rule fixing the atamp requisite for 
applications for probate of wills. Cases 
instituted under Act X. 1865, and therefore 
enses under Act XXI. 1870, are declared 
to be in the nature of suits ; and therefore 
I held that the stamp requisite for the appli- 
cation must be proportionate to the value of 
the property covered by the will. If the 
application be considered as coming under 
the rale of Clause 6 Article 1 of the 2nd 
Schedule of the Court Fess’ Aot, the stamp 
for a common petition wonld suffice ; bat it 
seems to me that oases of applications for 
probate or letters of administration, and alao 
certificate cases under Act XXVII. 1860, 
‘and any other case which is to be tried as 
à regular sult, ought, ncoording to strict 
interpretation of the law, to be covered by 
the stamps required for plaints. This ap- 
pears to me to involve considerable hardship, 
and I shall be glad if the High Court can 
put a different interpretation on the low.” 


Note by the Deputy Registrar—Aot VII 
of 1870 (Schedule IL Article a fixes ad 
valorem fees for n probnte of a will or letters 
of administration, and (Article 12) for a 
certificate granted under Act XXVII of 
1860. 


Is does not expressly provide for an appli- 
cation for probate, &c., which is evidently 
inteuded to be treated as an ordinary appli- 
ention for which provision is made in Sche- 
dule 2 Article 1, Note o. 


J udgmant of the liigh Court :— 


, Mookerjec, J.—We are of opinion tha} 
the view of the law taken by the Judge 
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"is iucorrech Section 3829 of Act X of 


1865, and the Schedule appended to that 
enactment, having been repenled by the 
Court, Fees’ Act (VII of 1870), and no se- 
parate or special provision having been 
made by Act XXI of 1870, or any other 
subsequent enactment, for stamps for appli- 
cations for probate &o, those applications 
appear to ug to come under the provision 
made by law for common applicntious and 
petitions in Schedule 2 Article 1 of Act 
VII of 1870. 


The case will go back to the Judge who 
will admit the application as made on a 
proper stamp. 


+ 





The 19th January 1871. 
Present: 


The Hon'ble J. P. Norman, Officiating 
| Chief Justice, and the Hon’ble G. Loch, 
Judge. 


Breach of contract—Damages. 
° Oase No. 128 of 1870. 


Regular Appeal froma decision passed by 
the Additional Judge of Backergunge, 
dated the 24th March 1870. 


Raj Coomar Roy Chowdhry and another 
(Defendants) Appellants, 


UCT sus 
Rajah Debendro Narain Roy (Plainuff) Re- 
'  spondeni. 
Baboos Kallses Mohua Doss, Romesh 
Chunder Mitter and Dourga Aohun 


Doss for Appellants, 


Baboo Amerendro Nauth Chatterjee for 
Respondent. 


D contracted to soll to P a pieces of land for Re. 
4,600, of which he received 70u as earnest-monsy. A 
contract was drawn up by which D to executes 
and rogister a bill of sale aud deposit a part (Rs. 1,800 
of the price, and P was to executa a bond for Rs, 2000, 
to bear inte:eat conditioned tor the payment of that 
sum by a fixed date, the tiansactlon to be completed 
within as ee D was ready and willing to 
his part of the contract by time named, 

ut finding that P would not completo the piuchase 
but demanded bask the carnest money, he sold the 
property to a third party for Ke. 3,@q. P then ened 
to recover the earnest moncy and damages. 

HELD that P was bound to show that the circum- 
stances were such as to give him an equitable right to 
have back the eartest-money, and that haa it not been 
depomted D could have j sued for damages tothe 
extent of the loss {nourred by the second sale, and 
therefore P was not entitled to rcoover the 700 rupees, 
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Norman, C. J.—Tuis is n suit brought by 
Debendro Narain Roy to recover a sum of 
rupees 700 panid, as a deposit ona sontract 
for the purchase of three lots of land, and 
rupees 25 and 8 annas for stamp paper, and 
olso damages which the plaintiff alleges he 
has sustained in consequence of the defen- 
dantas not having carried ont a contract to 
the sell land to the plaintiff, 


The facts, so far as they are material, are 
shortly these :-— . 


The defendant contracted to sell to the 
plaintiff the land in question for iapees 
4,500, and received as earnest-money rupees 
800 on the 2nd, and rupees 400 on the 
16th of Assin 1276, making up the rupees 
700 for the recovery of which the present 
action is brought.  ’ 


A. contract was drawn up by which the 
defendant agreed to execute and daly re 
gister a bill of sale of the property for 
rupees 4,500, of which a part, vis., rupees 
1,800 was to be deposited, and the said sam 
was in fact deposited with one Kala Chand 
Poddar, a resident of Barrisaul, and the 
plaintiff was to execute to the defendants 
a bond for rupees 2,000 to. bear interest at 
8 per cent. per month conditioned for the 
payment of rapees 2,000 by the 80th Maugh 
1276. The transaction was to be complet- 
ed within 10 day» from the time of the 
opening of the Registry Office after the 
Duaserah vacation, which would bring the 
time for the completion of the sale to the 
22nd Kartick 1276. 


The defendants have proved that they 
were ready to execute the kobalah by thetime 
named, and that on the 19th or 20th of 
Kartick, Jogendro Narain Roy, the younger 
_ of the two defendants, the son of Raj Coomar, 
the elder, came to Burrisual for the purpose 
of having the kobalah registered, and that 
be sent a moesage to the plaintiff to inform 
him of his arrival for that purpose. The 
plaintiff received that notice and asaid „ho 
was coming, but did not come. He did 
not offer to execute the bond for růpees 
2,000 until after the 29th Aughran ; and in 
fact on that day when he put his seal to that 
which was afterwards filled in as a bond for 
}upees 2,000, it was in the condition of a 
piece of blare paper. 


It is proved by the evidence on the reenrd 
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sum of rupees 4,400 instead of rapees 4,500 
seven Or eight daysafter the 22nd of Kartick. 
This appears from the statement of the plaint- 
iff himself, who was examined ou oath on 
the 22nd March 1870, and aliso from the evi- 
dence of Jogendro Narain who- was ex- 
amined on the 23rd March of that year. 


It is clear, therefore, that the defendants, 
not only down to the 22ud of Kartick at 
which time the kobalah was to have been 
executed, bat even subsequently to that 
date, were quite willing and ready to carry 
out the contract. 


It is farther proved by the witness Taruck- 
path Ghose, that he was sent to ask the 
plaintiff if he would complete the purchase ; 
that. the plaintif told him he wonld 
not, and demanded back the money paid 
by way of earnest, It is also proved by 
the evidence of Gopal Shaha, to whom the 
property has now been sold, that the plaint- 
iff came to him and wanted him to come ' 
into an arrangement by which they should 
get the property from the defendants ata 
lesa price then the plaintiff had contracted 
to pay, the plaintiff offering to give him 
(Gopal) a share in the property if he would 
assist him, 


On tne 26th of Aughran, the defendants 
finding that the plaintiff would not com- 
plete the purchase sold the property to Go- 
pal Kisto for rupees 8,800, that is to say, 
for a sum less by 700 than the defendants 
would have got if the plaintiff had carried 
out his contract. - 


I do not think it necessary in this case 
to rely on the special condition for forfeiture 
of the deposit contained in the 8th paragraph 
of the contract. If, independently of the 
actual loss sustained by reason of the plaint- 
ffs failure to carry out his contract, the 
defendants were insisting on retaining the 
700 rupees by way of penalty, we might 
have been obliged to reat our jadgment on 
the conditiou contained in the 8th para- 
graph. But in the present oase, the plaintiff 
ia bound to show that the contract having 
heen broken by him, the circumstances are 
euch as to give him an equitable right to 
have back the 700 rupees deposited by him. 
Now, it.is clear that if he gets back any 
portion of that money, the defefidants would 


that the defendants were ready and willing! be ina worse position than if the plaintiff 


to perform their part of the tontract; 80 ' 


lad oarried ọut hig contract like an honest 


much so that bhey werg willing to take the ; wan 
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It is clear that if there had beeu no de- 
posit, and the defendants had sued the plaint- 
iff for damages for breach of qontract in 
having failed to complete the purchase and 
to pay the sam originally stipulated to be 
paid, they would have béen éntitled in that 
anit to damages to the extent of the whole 
sum of rupees 700. 


For these reasons, I am of opinion that 
the jadgment of the lower Court, which 
awarded the plaintiff rupees 700 on some 
notion that the contract had not been broken 
by the plaintiff, is erroneous and must be 
reversed, and the plaintiffs sait mast be 
dismissed with costs. 


Loch, I.—I oonour. 


The 19th January 1871. 
Present: 


‘The Hon'ble L. 8, Jackson and W. 
Ainslie, Judges. 


Limitation—Statutory bar—Onus 
probandi. 


Case No. 1455 of 1870, 


Special Appeal from a decision passed by 
the Officiating Judge of Gya, dated tie 
2nd May 1870, arming a decision of 
the Subordinate Judge of that District, 
dated the 29th September 1869. 


Syud Ameer Ali (Defendant) Appellant, 


versus = 


Muharanee Indurjeet Kooer (Plaintiff) Re 
spondent, : 


Mfr, R'E. Twidale for Appellant. 


Mr. R. T. Allan for Respondent. 


„In a suit to recover land of which defendant bad ad- 
mittedly held adverse for upwards of il 
years, whero plaintiff's cause of action was alleged to 
have arisen at the close of a contest beiweon him and 
the Government which had claimed to resume the land, 
when the Collector recorded a pr that the plaint- 
iff should recover posaeasion of hia land, defendants 
case was that he knew nothing of that contest and had 
hell possegmon for 27 years: ` 


Hsp that it la the plaintiff to remove the sta- | 
tutory bar which deteudant had set up, by showing 
that ne, ar some one under whom he claimed, had been m | 
puwes witan 12 years next before the commenoe- | 
ment of the sult. : 


Jackson, J.—I THINK it clear that the de- | 
clsivn of the Court below cannot be aup- | 


| land. 


ported. This was a case in which the plaint- 
iff sued to recover from the defeadauts pos- 
session of some 146 beegahs of land, which 
the defendant had admittedly held adversely 
to the plaintiff for upwards of ll years, It 
appears that between the plaintiff and tha 
Government the question had previously 
been raised, the Government olaiming to 
resume a oousiderably larger tract of land, 
namely, 1,200 beegaha, but eventually giv- 
ing up all olaim except to a mach smaller 
area. 

Upon the claim being given ap, the Col- 
lector seems to have recorded a proceeding 
in which he declared the plaintiff should re- 
cover possession of his land; and it is con- 
tended by the plaintiff, special respondent, 
that the plaintiff's cause of action arose at 
that period ; and this is the view which has 
been taken by the Lower Appellate Oourt as 
well as by the Cours of first instance. 

The defendant’s case was that he knew no- 
thing whatever of the contest between the 
plaintiff and Government, but that he had 
acquired the land in dispute by purchase 
from certain lakherajdars some 27 years be- 
fore suit, aud that, consequently, the plaint- 
iff, if he had any title whatever, was barred 
by limitation in consequence of lapse of 
time. 

This, it appears to me, is a case in which 
the ruling of the Privy Council reported in 
VIII Moore’s Indian Appeals* precisely ap- 


‘plies. The plaintiff by her own admission cama 


into Court 114 years after the cause of action | 
arose; the defendant bad set up a statutory 

bar to the salt; and it therefore clearly lay l 
upon the plaintiff to remove that bar, to usa 
the words of the Judicial Committee of the 
Privy Council, by showing that she or some 
one under whom she claimed had been in 
possession of the land in dispute within 12 
years next before the anit wascommenced. 

‘Now. it seems to me that the words of 
the plaintiff's allegation do very strongly 
support this plea. The plaintiff does not 
allege that ahe was put out of possession 
of this land at the period mentioned, but at 
that period she obtnined an order from the 
Collector entitliug ber to possession, and 
that on going to take possession of those 
lands she was obstructed by the defendant. 
That clearly seems to show that at that time 
the defendant was in posseggion of thas 


That being so it was manifestly, I think, 
the business of the plainuff to abow at what 
period tliat adverse posseasion commenced, 
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It scems there was no evidence whatever to 
show that. All the. plaintiff had to rely 
upon was the evidence as to his being dis- 
possessed by Government in a certain sense 
of 1,200 beegabs, and of those lands being 
comprised within the boundaries of the 
mousah in which these 1,200 beegahs were 
contained. Both the Courts below, there- 
fore, placed the defendant in considerable 
difficulty, both as to pleading aod as to 
proof, by oalling upou him in effect to make 
out both title and posession in regard to 
these lands. 


It seems to me that the Courts below 
ware not entitled to place the crane in 
this ition. His case was a simpie one. 
He ae the bar of limitation, and be asked 
the Courts to call upon the plaintiff to re- 
move that bar. It seems the plaintiff failed 
to do so, andthe suit ought therefore to 
have been dismissed. 


{I think, therefore, that the decision of 
both the Courts below mast be set aside and 
this appeal allowed with costs. 


Ainslie, J.—I concar. 





The 19th January 1871. 
Present : 


The Hon'ble L. S. Jackson and W. Ainslie, 
Judges. 


Oontract—Specific performance— 
Purchase-money. 


® (Case No. 797 of 1870. 


Special Appeal from a decision passed by 
he Subordinate Judge of Gyu, datsd the 
Bist January 1870, reversing a decision 
of the Moonsiff of that District, dated 
the 16th April 1869. ° 


Mahadoo Begum (Defendant) Appellant, 
versus 


Syud Hubeebool Hossein and others (Plaint- 
iffs) Respondents. 


Mr. C. Piffard for Appellant 


Mr. R. E. Twidale for Respondents. 


entered into a contract with ons of the 

Pete ie oe purchase of oertain bnmoveable pro- 
perty and after he made a small advance the contrast 
was written out and The 2o 
ing to y up the pure money unless the vendor 
the costa, oF half the costs, af > ababounda ae 

tter re-sold the property to a third person. 6 


REPORTER. 


Rulings. 


present sult was to compel the completion ofthe oon- 
tract and dellvary of the property. 


Hep that as the partles had entered tnto a written 
contract, the Court was bound to see whether it or 
wes not, thelr Intention that a complete and binding 
sale should take place although the purchase-money 
was not paid. 


HeD thet in bringing sash a suit plaintiff was bound, 
H he had not previously tondared the money to the 
defendant, to pay It Into Court. 


Jackson, J.—Tue plaintiff in this case 
had entered into a contract with one of the 
defendanta, who was owner of certain iw- 
moveable property, for the sale of that pro- 
perty, the purchase money being fixed at 
174 rupees. The purchaser made au ad- 
vance of 7 -rupees after which the contract 
was written out and registered. The vendor, 
it seems, did not part with the deed but 
retained possession of it for some time, aod 
then, the purchaser being absent, complained 
to the purchaser’s brother that the ooutract 
was not carried out, That brother wrote to 
the purchaser, who, in reply, sent a letter 
to the effect that if the vendor would pay the 
costa, or half the costs, inourred in 1egia- 
tration, he would pay up the purchase- 
mouey. The vendor declined to pay any 
part of costs of registration, and after a 
delay of nearly a year resold the property 
toa third person. The plaintif, who was 
the first purchaser, now snes to compel the 
completion of the contract aud delivery of 
the property to him. 
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The Moonsiff who tried the suit consider- 
ed that the plaintiff, by refusing to pay up 
the purchase-money which he had paid in 
part, had entitled the defendant to resila 
from the contract and to re-sell the property. 
The Subordinate Judge was of a different 
opinion: he came to the conclusion that the 
7 rupees advanced was for part of the 
consideration-money, and fthat, according 
to the principles of the Mahvmedan Law 
of Contract, a complete and binding sale 
had taken place, and therefore ordered thas 
the sale should be carried out; but, singu- 
larly enough, he appears to have allowed 
the plaintiff three months time from the 
date of the decree within which to pay the 
purchase money. 


' Against this decision, the defendant, who 
{s the second purohaser, appenls specially. 
The objections taken are shortly these—that, 
in the first place, the Lower Appellate Court 
erroneously applied the general principles of 
Mahomedan Law to o case in which the 
parties had respectively entered into a 
written contract containing oertain stipula, 
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tions, one’of whioh was that the payment of 
the full amount of purehase-money should 
be a condition precedent to the extinction of 
the vender’s title. The other ground is 
that the Lower Appellate Conrt has alto- 
wother misconoeived and mis-stnted the evi- 
dence as to payment of part of the consider- 
ation-money. 


It appears to me that both these objec- 
tions are to some extent well founded. The 
parties had entered into a written contract ; 
the Court was, therefore, bound to see 
whether it was, or was not, the intention of 
the parties that a complete and binding sale 
should take place, although the purchase- 
money was not paid. There are words in 
the ooutract which justify doubt on the 
subject, and that question is one which 
ought to be considered. 


Secondly, I think there is no doubt that 
the evidence would point to quite a different 
conclusion from that to which the Subor- 
dinate Judge has come as to the payment 
of consideration-money. So far as we cnn 
see, that payment undoubtedly was a pay- 
ment on account of the expenses of prepara- 
tion and registration, and those expenses are 
usually borne by the purchaser. But fn- 
dependently of thet, it seems to me that 
the Subordinate Jadge was not justified in 
saying that the evidence of the witnesses 
set up that which he states they set up. It 
appears that only one of the witnesses spoke 
to some declaration on the part of the 
vendor, whereas another of the witnesses, 
possessing much better means of knowledge, 
spoke distinctly to the contrary effect. 
And besides that, there was the letter of the 
purchaser himself which appears to be al- 
most conclusive apon the point, which clear- 
ly shows that he looked upon the payment 
which he had made as a payment made on 
acoount of registration. It would also seem 
that of that time he had no precise con- 
ception in his mind of what he was entitled 
to, because he insisted that the vendor 
should pay either the whole or half of that 
nmount, whereas if he had really paid any 
part of the purchase-money, he would have 
been clearly entitled to take credit for the 
whole of such payment. 


It is quite clear, therefore, that the evi- 
dence was not properly considered and the 
effect of it misstated, and that upon this 
point, at auy rate, it should be re-considered. 
The cnse will, therefore, be remanded for a 
new trial, regard being had to the observa- 
tious whieh I have made. f 
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I must also observe that it was quite im- 
proper on the part of the Subordinate Judge 
to allow the plaintiff a period of three 
months after decree to pay the money of 
the decree. The plaintiff, it seems to me, 
was bound in bringing soch a suit as the 
present, if he had not previously tendered 
it to the defendant, at all events to have 
paid the money into Court when he brought 
the suit. 


Atnslie, J.—I concur. 


The 19th January 1871. 
Present: 


The Hon’ble E. Jackson and Onookool 
Chunder Mookerjee, Judges. 


Possession—Title. 
Case No. 1228 of 1870. 


Special Appeal from a decision passed by 
the Officiating Deputy Oommisnoner of 
Cachar, dated the 80th March 1870, re- 
versing a decision of the Moonsiff of 
that District, dated the 28th August 
1869. 


Golam Reza Chowdhry and another ( Defend- 


ants) Appellants, 


vOrsus. 
Chandoo Meah Lushkar (Plaintiff) 
Respondent. 
Baboo Romesh Chunder Mitter for 
Appellant, 


Baboo Tarucknath Sein for Respondent. 


In a sult to recover of land which both 


possossilon 
fang « and defendant claimed to have reclaimed from 


le and to have possessed many years, and for which 
claimed to have obtamed pottahs from Government, 


the mere fect that the lend was included m plaintiff's 
oan held to be insufficient to entitle him toa 
ecres. 


Jackson, J.—It seems to me that the de- 
cision of the Officiating Deputy Commission- 
er of Cachar cannot stand. 


The plaintiff in this case brought the suit 
to recover possession of a owain plot of 
land from the defendant. He alleged that 
the land in question had been 15 or 16 years 
ago in the possession of himaelf and a 
co-sharer ; that subsequently in 1857 he had 
obtained a pottah of it from Government, 
the Innd having fallen to his share under a 
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private partition with his oo-sharer; that 
he, plaintiff, held possession of the land 
until within the last two or three years, 
when the defendant without any right or 
title foroibly dispossessed him from it. The 
defendant, on the’ other hand, stated that he 
had reclaimed the land from jangle 16 or 
17 “yenra ago; that it was contained in his 
pottah ; and that he had all along been in 
possession and had never dispossessed the 
plaintiff, whose story was an utter fabrita- 
tion. 


The first Court went minutely into the 
evidence, and disbelieving that of the plaint- 
iff, and considering that the defendant bad 
always beeno'in possession, dismissed the 
plaintiffs salt as barred by limitation. 


The Deputy Commissioner, on appeal, has 
held that as plaintiff obtained a pottah of 
the land from Government in 1867, the suit 
is not barred by limitation, and for the 
same reason that plaintiff is entitled to 
possession, whether the defendant has or 
hea not been in possession for the last 16 
years. , 


On apecial appeal it is urged before us 
that this is no real trial of the case, and we 
think that it is not .It¢ will be observed 
that both parties lay claim to the land as 
having been in their possession for some 15 
yeara, and in fact as having been reclaimed 
from jungle by them, and both parties claim 
it as being included in their pottahs from 
Government. 


t 


Ina former case, it was held that the 
date of the pottah which the plaintiff obtain- 
ed from Government was the date on which 
the plaintiffs cause of action arose. This 
may be the case where the plaintiff obtains 
a pottab of jungle land. But in this case 
neither party allege that their rights com- 
meneed under their respective pottahs. Both 
atate that they have been in possession some 
15 yenara; both state that they reclaimed 
the land from jungle; and both state that 
they sybsequently obtained a confirmation 
of their rights by a pottah from Govern- 
ment. In such a case, the pottah of the 
plaintiff conferred uo new rights to the land, 
and the merg fact that the land is contained 
in that po ia not safficient ground for 
deciding in favor of the plaintiff. If it was, 
the Government might give a pottah to the 
defendant one year, to the plaintiff the next 
year, and again to the defendant the third 
year, and no person’s righis or interests 
would be safe. The whole of the fagis of 
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the case must firat be tried, and the dispute 
as to which of the two parties has all along 
been in possession decided. If the plaintiff 
has held the land for the last 15 years until 
he was diapossessed by the defendant, he 
will be entitled to a decree. ‘If, on the 
other hand, the defendant has held possession 
during all that time, the plaintiff would 
not, on the false allegations made by him, 
be entitled to dispossess him, whether he 
had obtained a pottah of the land or not. 
In the case to which the Deputy Commis- 
sioner allades, there was a remand by this 
Court to tty the question of the effect of 
suol settlements as that alaimed by the 
plaintiff; and it wes then found by the then 
Deputy Commissioner, in a long and careful 
judgment, that where land has been reclaim- 
ed from jungle by one person that person 
is entitled to the settlement pottah, and 
that it must be offered to him before it is 
granted to any one else. The effect of the 
present Deputy Commissioner’s judgment is 
completely to set aside that of his predeces- 
sor. 


We reverse the decision of the Deputy 
Commissioner and remand the case for trial. 
The costs will await the flaal jadgmeut. 


Mookerjee, J.—I concur. 





The 19th January 1871, 
Presen,: 


The Hon'ble E. Jackson snd Onococool 
Chander Mookerjee, Judges. 


Bight of way—Bfarriage processions, 
Oase No. 1561 of 1870. 


Special Appeal froma decision passed by 
the Subordinate Judge of Daoea, dated 
the 8rd May 1870, modifying a decision 
of the Mvonsiff of Bohur, dated the 
21st December 1869. 


Raj Muuick Singh (Plaintiff) Appellant, 


f 


Cerin 


Ruttan Manick Bose and others (Defend- 
ante) Respondents. 


Baboo Luckhee Churn Bose for Appellant, 


Baboos Kalee Mohun Doss nod Huree 
Mohun Chuckerbutty for Respondents, 


A general risht of thoroughfare fnoludes a right of 
way for mariuge or other processions of the likes 
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nature, unless, at the time of the first inception of 
the right, it was reatrioted to a right of passage and 
such processi teL 


Mookerjes, J.—Tuis isa suit to re-open 
a pathway across which the defendanta have 
thrown a fenoe, and thus prevented the 
plaintiff from passing through, The plaint- 
iff therefore sues to have this pathway 
opened, and for a declaration that this path- 
way ie alsoa way by which his marriage 
processions pass. The defendants deny the 
assertion of the plaintiff that it was ever 
used as pathwuy, plead limitation, and allege 
that no marriage procession ever passed by 
it The Court of first instance held a local 
luquiry in person, and on the evidence ad- 
duced by the plaintiff was satisfied that 
“the disputed place was occupied by a 
“ pathway leading to the houae of the plain t- 
“if, which hes lately been stopped by the 
“principal defendant.” The first Ooart 
also states that this fact is “farther corro- 
“borated by the evidence of Byrub Charn, 
“ Tarinee Churn, and Ram Nidhee. Chacker- 
“batty; as also by the testimony of Ram 
“ Churn Karmokar and Wooma Kant Chuc- 
“ kerbutty, witnerses cited by both parties ; 
“and that besides being a pathway, it was 
“need by the plaintif for marriage and 
“ other processions,” That Court, therefore, 
gave a full deoree to the plaintiff. 


Against this decision, the defendants ap- 
pealed to the Subordinate Jadge, who, con- 
curring with the Moonsiff in his-view that 
the disputed place was a pathway, held that 
“as, with the exception of the two wit 
“ nesses Kassee Chunder Bose and Chunder 
“ Koomar Chuckerbutty, the remaining 7 
“ witnesses and the aforesaid 8 priests, as 
“ wellas the witnesses named by the defend- 
“ante, have deposed that they never saw 
“any marriage procession pass through that 
‘ paihway ; that therefore it is not proved 
“ that, except as a public thoroughfare, there 
“ was any pathway over the disputed place 
“ which wos used for marriage processions.” 
The Subordinate Judge gave a modified 
decree to the plaintiff, dissatisfied with whioh 
the plaintiff appeals specially urging :— 
firstly, that when the Subordinate Judge 
has held that a publio right of way exists 
over the lands in dispute, he was wrong in 
prolibiting marriage processions to pas 
along it ; secondly, thnt the Lower Appel- 
late Court pas misread and misconstrued 
the depositions of the witnesses examined 
hy the plaintiff, inasmuch as besides the 
two witnesses mentioned by the Court, Juggo- 
bundhoo, Rajonee Kant, and Goluck have 
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clearly deposed tlint marriage processions 


do pass by this thoroughfare, and that they 
actually witnessed the processions and saw 
them pass. 


With regard to the first objection, wa 
have to observe that, ns we understand 
the Subordinate Judge to mean that he 
was satisfied that there was n public path- 
way or thoroughfare over the disputed land 
for general purposes (MINIT EMENT Tal), 
it does not appear why that right should 
not include a right to pass along with mar- 
riage processions. It may be objected that 
processions on occasions of marriage geng- 
rally consist of carriages, horses, or sle- 
phants ; and it may be that the owner of 
the land had excladed the right of taking 
wheeled carriages or beasts of burden, when 
the original grant was made to the pablic to 
pass through this way. But it is difficult 
to understand how and why the right to 
take a marriage or other procession, whioh 
consists of foot passengers, is not included in 
the general right of thoroughfare which the 
Subordinate Judge finds the pluintiff, along 
with „the public, enjoy over this disputed 
pathway. The Subordinate Jadge has ex- 
cluded marraige procession altogether with- 
out any finding os to whether, by the custom 
prevalent in that part of the country, it is 
usual when making grants to the public of 
a thoroughfare, or pathway over one’s fleld, 
to make the grant in such restricted and 
limited a form as to exolude all processions 
whether on foot or not ; anid whether in. 
this particular case there is evidence to show 
that the original grant when made was of 
this nature or not. The mere fact of pro- 
cessions not having passed for a number of 
years would not, we apprehend, of itself be 
sufficient or conclusive to prove that the 
original grant contained a restriction that 
no processions even on foot should pass over 
this way. For it may be that for some yeais 
past, there were no marriages in the houses 
to which this pathway leads, and consequent.’ 
ly there was no occasion to pasa through it, 
We think that where a right of the nature 
found in this case by the Subordinate Judgo 
is proved against the manifestly false con- 
tention of the defendant, that there was 
no right of way at all over this place and 
that it was a portion of his field, that in 
that right is included the right to take mar- 
ringe and other processions of the like 
nature; unleas the defendants are able to 
prove that at the time of the first inception 
of that right, ıs is restricted simply to a 
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right of passage, and that marriage or 
shadee processions were interdioted. 


Moreover, the Court of first instance, who 
had been to the spot and before whom all 
the witnesses were examined, finds that “ it 
‘bas been satisfactorily proved that the 
“ disputed place was occapied by a public 
“ thoroughfare, which was used by the plaint 
“iff for marriage and other processions to 
“ pass through it, bat which has subse- 
“quently been stopped by the defendants ;” 
and that‘ it appears that there is no other 
“ pathway than the one in question for 
“ marriage processions to paes from the 
“ plaintiff's house.” The Subordinate Judge, 
we regret to find, reverses this finding of 
the Court below, by holding that as some 
of the witnesses “‘ deposed that they never 
“ saw any marriage procession pass through 
“t that pathway,” and that “ consequently it 
“hns not been proved that there was any 
“rond over the disputed place which was 
“ need by the plaintiff for the purposes of 
‘‘ marriage processions.” We are not at 
all satisfled with this finding, aud would 
therefore send the case back to him to re-try 
the case with reference to the remarks made 
above. 


In regard to the next contention of the 
appellant, we find on reference to the record 
that, besides the two witnesses named by the 
Lower Appellate Court as witnesses, who 
testify to the fact of marriage processions 
having, ere this, passed through this path- 
way, there are no less than three witnesses, 
Jugobuudhoo, Rujonee Kant, end Goluck, 
who have sworn tothe fact of marriage 
processions of the plaintiff and others hav- 
ing passed through the disputed place ; no 
leas than four or five instances bave been re- 
cited by these witnesses, one of which is sore- 
cent as aix or seven years ago,and another so 
far back as 80 or 35 years, and the rest in- 
tervening between this period. These wit- 
nesses are not at all disbelieved by the se 
cond Court, for we find one of them, Jugoban- 
dhoo, 18 specially named by bim in his jadg- 
ment: the other two are included in hia judg- 
“ ment as the remaining witnesses cited by 
“ the plainuff,” whom he also believes, but 
whose evidenoe according to his view of 
them proves a different state of facts. We 
are of opinidh that on this ground likewise the 
special appeal may be allowed, and the 
Subordinate Judge should be directed to 
re-consider the evidence of these witnesses 
as witnesses for the plaintiff Qupporting his 
allegation. 
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The 19th January 1871. 
Present : 


The Hon’ble EK. Jackson and Onoacool 
Chunder Mookerjee, Judges. 


Jurisdiction—Transfer of prooeed- 
ings—Aoct XVI of 1868—Oosta—Seo- 
tion 5 Regulation XXVII of 1793. 


Case No. 877 of 1870. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Tipperah, 
dated the 18th July 1870. 


Moonshee Aftabooddeen Ahmed (Decree- 
holder) Appellant, 


versus 


Mohinee Mohun Doss (Judgment-debtor) 
Respondent. 


Baboos Romesk CAnunder Hitter and Door- 
ga Mohun Dass for Appellant, 


Baboos Kalee dfohun Dass and Chunder 
Madhub Ghose for Respondent, 


Ad has no authority under Act XYI of 1888 to 
ai Sivas i 


inate Judge to try proceedings in execo- 
tion of a decree which aru a portion of the original civil 
sult tried by hitnself,: 


Where a deeree-holder cariles on sueh proceedings so 
referred to a Subordinate Juuge, until the result ia untaror- 
able to himself and then objects in appeal on the soore of 
non-j he should be ih ba to pay all the 
costs inourred by the judyinen tor m aush proceed- 
ings before proceedings are inatituted ds mowo, 


Section 5 Regulation XX VII of 1798 has no applica- 
tlon to bazaars which did not exist in 1788, 


Jackson, J.—Moomsuex Aftabooddean 
Ahmed, the decree-holder, has pat forward 
these proceedings in execution of his deci ee 
against Mohinee Mohun Doss, the judgment- 
debtor. He seeks to recover mesne profits 
for a period of six years from July 1857 to 
April 1862 onder his deoree of the 19th 
September 1860. l 


The application for execution was made 
to the Judge of the district He referred 
the execuuon to the Subordinate Judge. 
The Subordinate Jadge has tuken evidence 
on the point of mesne profits, and has award- 
ed to the decree-holder a sum of rupees 
553-12-6. Against this decision this appeal 
is preferred. The decroe-holder is the appel- 
lant, At the first hearing of the appeal, he 
took objection to the jarisdiotiou of the Bub- 
ordinate Judge to carry on these execution 
proceediugs under the order of the Judge. 
Ou the other hand, it was contended for the 
respondent thatthe Judge had jurisdiction 
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under Act XVI of 1868, to refer these pro- 
ceedings for the decision of the Subordinate 
Judge; and that the appeal from that Sub- 
ordinate Judge’s decision, under those cir- 
cumstances, did not lie to this Court but to 
the Judge. 


We think that the Judge had no authority 
under that Act to refer thia case for the 
decision of the Subordinate Judge. That 
Act especially alludes to civil proceedings 
other than civil suits, These proceedings in 
this case in execution of the decree are a 
portion of the original oivil anit There is, 
therefore, no warrant for the contention 
that the Judge had authority under that Act 
to order these execution proceedings to be 
tried by the Sabordinate Judge. 


For the respondent also it was contended 
that, under the provisions of Act VIII of 
1859, the Judge had authority to refer these 
proceedings to the Subordinate Jadge. It 
appeared that these proceedings in execution 
lind been carried on in the Court of the 
Subordinate Judge from the 22nd Jane 
1867, the date of the application for execu 
tion to the Jadge, and of its reference by 
him to the Sabordinate Judge. There had 
been long enquiries as to mesne profits by 
more than one Court Ameen, and probably 
large expenditure had been incurred on 
both sides. We, therefore, intimated to the 
decree-holder thnt as he carried on these 
proceedings in a Court without jurisdiction 
without any objection until he reached the 
appellate Court, and then raised his present 
objection apparently ouly because the rasult 
of the enqniry was unfavorable to Lim, we 
should require him to pay all the costa of 
the jadgment-debtor incurred by him in such 
proceedings before ordering them to be inati- 
tuted de movo. The deoree-lolder, there- 
upon, through his vakeel stated that he would 
not press those objections. It is, therefore, 
unnecessary to go on to deoide that point, 
and we accordingly directed the vakeel to 
state any other objections which he might | 
desire to urge against the enquiry before the 
Subordinate Jadge. This has opened ont 
tho whole case upon the merits. 


The contention of the decree-holder is that 
he is entitled to a much larger sum than has 
been decreed to him by the Subordinate 
Judge ; thatthe Subordinate Judge bas left 
out according to his own showing from the 
calculation the collections from a large 
bagaar which was held on the disputed land. 


The Subordinate Judge states it to be his’ 
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opinion that the profits from this bazaar 
cannot be lawfully coantenanced, as they are 
derived by means of illegal cesses contiary 
to Section 6 Regulation XXVII of 1798. 
He, therefore, refuses to give the plaiusiff 
such collections. We havereferred to the 
Section of the Rogulation which the Sabor- 
dinate Judge has quoted, aud we find that 
that Section applies to certain hauts and 
basaars in existence inthe year 1793. There 
seems to have been no allegation before the 
Subordinate Jadge that this bazaar was in 
existence in that year; and there is uo 
evidence whatever upon the record of soy 
such fact. The Regulation in question is, 
therefore. inapplicable to the present oase’ 


Bat it is urged by the vakeel for the res- 
pondent that although there may be no direct 
law upon the point, still as his client made all 
such collections forcibly and by means of ex- 
tortion, and that he was therefore so far a 
wrong-doer, the decree-holder cannot require 
him to refund whatever money he may have 
obtained by such means. This argument 
might be good if there was any satisfactory 
evidence that these collections were made by 
wrong-doings. The custom of making such 
collections from the vendors who attend the 
bazaar is nothing new in this country. It 
is recognized as one of the ordinary sources 
of profit derivable from the lands where 
such haats and basnars are, as is proved by 
the evidence in the case ;- and we sea no 
reason why the decree-lolder should not be 
indemnified for the loss which he has 
suffered by such profits having been kept 
away from him, 


It remaina, then, for us to cousider what 
amount of mesne profits should be awarded 
to the decree-holder on account of this ba- 
zaar. There is evidence upon the record, aud 
itis therefore unnecessary to send the case 
back to the Subordinate Judge for his opi- 
nion or for his decision on the point. We 
have heard both sides upon that evidence. 
On the one hand, we have the report of an 
Ameen who had been twice upon the spot 
He has come to thecouclusion that the pro- 
fite from the different mehals into which this 
bazaar is divided, for the six years for which 
wassilat is due to the decree-holder, amount 
to rupees 4,298-8 annas, Ou the other hand, 
we have the statement of the defendant that 
he derived no profits whatever from this 


bazaar, He has put in certain jumma-bun- 
dee papers, hut they omit altogether any 
profits from this bazaar, From the evidence 


lt seems very certain that thie is a very 
~~ 
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large bazaar, in which every description of 
urticles of food, such os ¢urkaree, rica, fish, 
as well as salt and cattle are sold. Evidence 
has been given as regards the profits arising 
from the sale of these different articles, and 
we see no reagon whatever to distrast the 
evidence which has been given on the point, 
in the absence of any satisfactory evidence 
on the other side, as to the actual amount of 
profits derived by him. I need not say that 
I cannot believe that no profits have been 
derived. We think we ought to adopt the 
finding of the Ameen which is supported by 
evidence, and we accordingly award rupees 
4.190 for mesne profitas, with interest from 
this date to the date of payment. The re- 
spondent will pay the costs of this appeal, 
pleader’s fees being assessed at 50 rapees, 


Mookerjes, J.—I am also of opinion that 
the decision of the Subordinate Judge should 
be set aside. The objection to the hearing 
of the appeal having been waived by the 
pleader for the appellant and the record 
being complete, the whole case was gone 
into. 


It appears that the question before us is 
the amount of wassilat which should be 
adjudged to the decree-holder for the years 
1264 to 1269 on acoount of this bazaar. 
The Civil Court Ameen wns twice deputed 
to ascertain the amount. Ip his frst enquiry, 
he found a sum of 8,800 rupees as due to 
the decree-holder; bat when the deoree- 
holder objected to that amount on the ground 
that the Ameen has refused to examine 
certain wituesses who had leases of portions 
of this bazaar, the Ameen was again de- 
puted to complete his inquiry—the resalt of 
which was that a sum of rupees 4,190 was 
: found due to the deocree-holder for the six 
years. The Subordinate Judge, it appears, 
would have awarded this sum to the appel- 
Jaunt ; but being of opinion that the income 
from baxaars was an illegal income under 
Section 5 Regulation XXVII of 1798, 
lie refused to award to the deoree-holder 
the sams found by the Ameen to have been 
collected from the several mehals of this 
hazaar, vis., turkaree, flah, cattle and salt 
&e. On referting to the law quoted above, 
I find that it referas to bazaars exist- 
ing at tho time of the enactment, for whioh 
compeusation for collections thitherto made 
by the owners of the haut, &o., were allow- 
ed by Government. The Section in queation 
expressly states —“ As the Iqnd-holders ae 
‘$+ to receive a compensation for those colles- 
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“ compensation is continued to them, either 
“ to appropriate the goods for the temporary 
“use of which such collections were made 
‘“‘ to any other purpose, or to levy any other 
“ exactions whatever from the persons who 
“ may in future expose their goods thereon 
‘for sale as heretofore, &0.’? Now, there 
is no suggestion thot this bazaar was a 
bazaar which existed in 1790, or that the 
holder of it, by receiving any compensa- . 
tion for his collections from Government, 
was precluded from making collections from 
the vendors of the erticles exposed for sale on 
his land. The Section of the law, therefore, 
appears to me to have no reference to basaars 
of the kind for which wassilat is claimed 
in this suit ; consequently, no objection was 
raised by the-judgment-debtor on this 
head, The Subordinate Judge was wrong 
in refusing to the deoree-holder the amount 
of collections that the judgment-debtor had 
made during the period that he was in 
wrongful possession of the baznar. 


It was then objected by the pleader for the 
respondent, that the Ameen was wrong In 
fluding the amount of wassilat solely from 
the oral testimony of witnesses without any 
documentary evidence showing the exact 
amount of the collections made by him for 
the years in question. Now, we find that 
the decree-bolder has done what he could 
in this case, by examining persous who had 
taken leases of the several mehals of the 
bazaar, some of whom have produced their 
kubooleats, hokumnamahe, and dukhilahs, 
while the jadgment-debtor has done nothing 
to assist the Court. He has, it is true, pro- 
duced some papers after the firet inquiry 
made by the Ameen, but these papera are 
manifestly untrue and were properly re- 
jected by the Ameen and the Court below. 
If parties who had the best means in their 
hands of showing exactly the amount of 
collections made by them, by production of 
the genuine records of collections, and ex- 
amining the parties who either collected the 
rent or paid them for the years for which 
they are held accountable, will withhold 
that evidence or produce false accounts in 
liea thereof, they have themselves only to 
blame when the Court is obliged to go on 
the evidence adduced by the deciee-holder 
to find what was the amount of the collec- 
tions made. This evidence may not be very 
satisfactory ; but in the absenge of any proof 
given by the judgment-debtor to assist the 
Coart in coming to a correct conclusion 
which was undoubtedly in his power to do, 
the Cours is obliged to rely on the evidence of 
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the decree-holder and the inquiry made by 
the Ameen. I am also convinced on the evi- 
dence on the record, that the mode of inquiry 
adopted by the Ameen is a correct mode of 
enquiry, and as such ought to be upheld. 
I wonld decree this appeal, and fix the 


 waasilat at the sum stated by the Ameen in 


mene 


his second inquiry, namely, 4,190 rupees, 





The 19th January 1871. 
Present: 


The Hon'ble H. V. Bayley and E. Jackson, 
Judges. 


Brecution —Sale.—-Limitation. 
Case No. 817 of 1870. 


Miscellaneous Appeal from an order passad 
by the Subordinate Judge of Beerbhoom, 
dated the 80th March 1870. 


Brojungona Dassee (Petitioner) Appellant, 
versus 


Shona Mookhee Dassee (Opposite party) 
Respondent 


Baboo Huree Mohun Chuckerbuity for 
Appellant. 


Baboo Debendro Narain Bose for Re- 
spondent. 


Until the order is passed confirming a sale tn execu- 
tion Ra elec elm sie oa 
tung his dearee, and tation begins to run against hi 

only from the date of euch order, 


Jackson, J —Tuis is an appeal from the 
decision of the Subordinate Judge of Beer- 
bhoom, holding that further proceedings in 
exooution of a decree of the 2ist July 1858 
are barred under the liw of limitation. It 
appears execution of this decree was taken 
out in 1868, afd property belonging to the 
judgment-debtor was sold by auction on 
the 27th July 1863 The sale was confirmed 
an the 16th September, and the sale proceeds 
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taken out by the decree-holder on the 18th 
September. No further proceedings were 
taken until the 29th August 1866. A ques- 
tion of limitation was then raised by the 
judgment-debtor, but it was decided against 
him on the 18th September 1867, and 
excution went on. Further proceedings aré 
now being carried on, and the same objection 
is taken again which was taken previously on 
the subject of limitation; andthe Subordinate 
Judge has ruled that he was in error in his 
former decision and that limitation does bar 
any further execution, because the judgment 
creditor did not apply for execution in 1866 
within three years of the date on which the 
sale took place, the order confirming the sale 
being merely a pro formå order, no objec- 
tion having been urged to the sale, In sup- 
port of this view, the Sybordinate Judge re- 
fers to a decision of this Court, Bengal Law 
Reports, * Volume LV, part 20, page 115. 


On appeal, it is said that the former decl- 
sion is final on the point between the parties, 
and that the proceedings in 1868 must be 
held to bave been carried on until the sale 
was confirmed. 


Kvem admitting that the question oan be 
re-tried, I think that the decree-holder is 
within time, The decision alluded to by the 
Subordinate Judge supports his view of the 
law; but the late jadgment of the Lords of 
Her Majesty’s Privy Council, page 22, Vo- 
lume XIV, Weekly Reporter, rules that pro- 
ceedings in execution shall be considered 
as being bond fide carried on every day of 
the time and every hour of every day, until 
a nal decision is passed upon any pending 
point. Here the question as to whether the 
sale would be confirmed or not wos in doubt 
until the order upon it was passed. At any 
time until the month had elapsed an objec- 
tion might have been raised, the result of 
which might have been to set aside the sale 
as irregalarly held, and this might bave re- 
quired the decree-bolder to take fresh steps 
to huve a regular sale. Until the order was 
passed oonfliming the sale, we hold, upon the 
judgment of Her Majesty’s Privy Council, 
that the deciee-bolder wna executing bis de- 
cree. In this view we think that the decree- 
holder is not barred by limitation. We, 
therefore, roverse the Subordinate Judge's 
decision, and remand the case togjis Court for 
execution of the decree, 

_ We think that the judgment-debtor should 
pay the costs of this Court (2 gold mobuts) 
us well as the posts of the lower Court, 


* 13 Weekly Reporter, page 88, 
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‘The 19th January 1871. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Oontribution — Juarisdiction — Oo- 


sharers—Joint decree— Specific lia- 


bility. 
Case No. 1700 of 1870, 


Special Appeal from a decision passed by 
the Subordinate Judge of Hooghly, dated 
the 16th May 1870, modifying a decision 
of the Moonsiff of Pundooah, dated the 
17th February 1870. 


Pitambur Chackerbutty (Defendant) Appel- 
lant, 


DOTS: 


Bhyrabnath Paleet and others (Plaintiffs) 
Respondents. 


Raboos Hem Chunder Ranenjee and Romesh 
Chunder Mitter for Appellant 


Baboos Kkhettronath Bose and Kedarnath 
Chatterjee for Respondents. 


A suit to recover money alleged to have been paid in 
exones of plaintiffs share of rent on acoount of his 
oo-tenant was held to bea suit for contribution, and as 
euch not cognizable by the Small Cause Court. 

Bach exoess paymont having onos been pleaded as a 
sot-off in a suit for rent, and under the authority 
of a letter of assignment which the dant (present 
plain failed to prove, it was held that on that 
ground his suit to recover the payment in question 
should have been dismissed 

Tn a suit for contribution, where a jolnt decrees cannot 
the specific liability of each oo-sharer must 
y alleged but clearly established. 


Kemp, J.—Txis was a sult to recover 
certain monies alleged to have been paid to 
the zemiudar by the plaintif in excess of 
the share of plaintiff, and on account of de- 
fendant No. 2, Pitnmbur, who Ys the special 
appellant to this Court. 


be 
be not 


The alleged payments were made on ao- 
count of the rents for the years from 1278 
to 1275. The putnee lot “ Chacheetarra” 
is owned by the following sharers :— 


Annas 

Plaintif #7 as ae eee oe 
Defendgnt No. 2, special ep- 

pellaht, Sas see wwe 4 

Defendant No. 6 aes ow 4 

Defendants 8, 4 and 6& ww. 6 

: Ss 16 
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The plaintiff based his demand for con- 
tribution as against the defendant No, £ 
upon a barrat or assignment by which. he 
alleges, he was aathorized by the defendant 
No. 2 to pay the sum claimed. It is fur- 
ther alleged that in a anit for the rent of the p 
dur-putnee held by the plaintiff, which was 
brought by the defendant No. 2 a8 against 
the plaintiff, the latter demanded to set-off 
the alleged paymeuta made by him on ao- 
count of the defendant No. 2's share in 
the putnee as against the rent claimed ; but 
the revenge authorities holding that the 
plaintiff had not established the sel-off dis- 
allowed the claim. 


The first Oourt found that the barrat or 
assignment was proved, and gave the plaiut- 
iff a decree in full, 


The Subordinate Judge of Hooghly, in a 
decision which is not very intelligible, first 
remarks that the sult “was of the Small 
“Cause Court class; but as it was fora sum 
“above 500 rupees, it was capable of 
t i 1 1? 

going on to special appeal ;’’—we quotes the 
very worda of the Subordinate Jadge. 


The main pleas taken by the defendant 
No. 2 before the Subordinate Judga were :— 
lst.—That the Civil Court had no jurisdic- 
tion to try a claim for rent; and that ns the 
plaintiff's plea of payment had been rejected 
in the Revenue Court, the suit could not 
proceed. 2ad.—The defendant denied the 
assigoment empowering the plaintiff to pay 
the reata for him to the semindar. 3rd.— 
That the defendant had paid rent in excess 
of his share in the putnee. 


The Subordinate Judge says :—“ The 
case is one for adjustment of accounts, 
and therefore the Civil Court has jurisdie- 
tion.’ The Subordinate Judge, after set- 
ting out the shares of the various defendants 
in the putnes, finds ‘that the plaintiff and 
the defendant Kalee Pershad had paid the 
reut dne on account of their shares ; but that 
the defendant No. 2, Pitambar, and the 
other 6 annas sbare-holders paid alter- 
nately ; that is to say, Pitambur defendant 
had paid the “shushmai’’ kist, while the 
6 annas share-holdera pnid the “ doazdum- 
mai” kiat. The Subordinate Judge finds 
“ that the 10 annas sharers,—t. ¢.,° Pitambur 
“who owns 4 annas and the other defendants 
“ who own 6 annas, or together 10 aunas, 
‘‘ instead of paying the rent for which the 
“10 annas share is liable, had paid the rent 
“for an 8 annas 18 gundals 1 cowrie | 
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“krant share, only, and that the plaintiff 
‘had paid the rent to the semindar for the 
‘‘difference between 10 annas and 8 annas, 
“18 gundabs 1 oowrie 1 krant, or for 
“i anna 6 gondahs 2 cowries 2 krant; 
“that it was therefore but fair and just in 
‘a Court of equity and good conscience 
“that the plaintiff should get back the som 
“on account of the I anna 6 gandahs 2 
s cowries 2 kronts paid on defendant's no- 
“count to the semindar, since he, the plaint- 
‘iff has been made liable to the defendant 
“ Pitambar, for the rents of the dur-putnee 
“ under the decrees of the Revenue Court.” 
We have again qnoted the words of the 
Subordinate Judge. The Subordinate ob- 
serves further that “he regrets he cannot 
“ conour with the Arat Court in considering 
“the deed of assignment, ssid to have been 
“given by the defendant Pitambur, to be 
“a legal document, it not bearing a stamp 
“ and not having been satisfactorily proved ;” 
further “ that this plea had been already 
“ set up with regard to the rents of 1271 
“ and bad been rejected.” 


Farther, the Sabordinate Judge remarks 
“that the wording of the barrat brings 
“doubt on it” The Subordinate Judge 
concludes his judgment by saying that al- 
though “he cannot concur with the Moon- 
“al in the opinion that the barrat has 
“been proved, still he feels fully con- 
“ vinced and satisfied in mind that plaint- 
“iff paid the dur-putnee rents to the zemindar 
“for the benefit of the defendant No. 2, 
* Pitambar, and that the other defendants 
t i, e. the 6 annas sharers, had been correct- 
“ly brought ander the head of defendants 
“owing to the understanding, os seen from 
“the defendant's dakhillas, that Pitambar 
“ should pay the ‘shushmai’ kist and the other 
“ defendants the ‘doazdummnai’ kist, and both 
“are in laches with regard to l anna 6 gun- 
“ daha 1 oowrie 1 krant;” he, the Subordi- 
nate Judge, therefore, saw no reason to 
interfere with the Moonsiff’s decision against 
Pitambur, defendant No. 2; the other defend- 
aunts to pay their own costa, 


Several grounds have been taken in ape- 
cial appeal, but before deciding them we mny 
observe that the Subordinate Judge is wrong 
in saying that this is a suit of the ‘“ Small 
“ Ouuse Court olass.” It is clearly a suit 
for coutribatio&, and it hag been held by the 
late Chief Jussioe, Sir Barnea Peacock, 
that such a suit is not cognizable by the 
Small Causo Court, 
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The lst ground is that as the suit of the 
plaintiff is based upon a letter of assignment, 
which the Lower Appellate Court held to be 
not proved, the suit ought to have been dis- 
missed. 


The 2nd ‘ground is that the payments, if 
admitted, were voluntary or officioua pay- 
ments; that the plaintiff has failed to show 
that there was any pressure upon him or any 
risk to his share which would justify such 
payments. 


The 8rd ground is that as the question of 
whether the plaintiff had made these pay- 
ments on acount of the share of the defend- 
ant, special appellant, was determined by 
the Collector in the rent-suit adversely to 
the plaintiff, such question cannot be re- 
opened. 


The 4th ground is that there is no proof 
or evidence that the plaintiff made any pay- 
ment on account of the defendant's share, 


The 5th ground is that the defendant has 
proved that be paid more than he is liable 
to pay on account of his 4 annas share. 


We think that the Ist, 2nd, and bth 
grounds are good grounds, and that the 
decision of the Subordinate Judge muat be 
reversed. 


It is clear that the plaintiff based hig suit 
on the letter of assignment em powering him, 
as lie alleges, to pay to the semindar a por- 
tion of the rent due by the appellant. The 
Lower Appellate Court holds that this deed 
has not been proved. We may also observe 
that this plea of payment on account 
of the rents, or a portion of the rents, of 
defendant’s share ‘by the plaintiff was re- 
jected by the Revenue Court in the soit 
for rent brought by the defendant No, 2 
against the plaintiff, in which gnit the plaintiff 
pleaded a set-off under this very deed and 
fniled to prove it. We think that the plaint- 
ffs suit ought to have been dismissed on this 
ground, but we proceed to dispose of the 
other points. 


On the second ground, we are of opinion 
that these payments, even admitting they 
were made, were voluntary ẹọfficious pay- 
ments. There is no evidence, nor has the spe- 
oial respondent’s pleader been Mle to show 
us, that there was any pressure upon the 
plaintiff to pay on account of any share but 
his own. 


There was fio decree, no sale impending, 
nothiog which would justify his paying on 
p 
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the score, that unless he did so his own 
share might be jeopardised.—Volame XII, 
Weekly Reporter, page 468. 


On the third ground, though we do not 
think the plaintif in this suit is concluded 
by the decision of the revenue authorities, 
there can be no doubt that the adverse find- 
ing of the Revenue Court is a strong piece 
of evidence against the truth of the plaint- 
ifs claim. 


_We take the fourth and fifth grounds to- 

gether. Itisclear fromthe dakhillas which 
Baboo Hem Chunder Banerjee in the course 
of the argument submitted to our considera- 
tion and which are not disputed, that the 
defendant bas paid more than the rent dae 
on socount of his 4 annas share. The 
plaintiff has foiled to prove the barrat, or 
assignment, authorising him, as he alleges, 
to make payments to the semindgr on ac- 
count of defendant’s share in the putnee and 
in excess of plaintiff's own share ; and it ig 
further established that the defendant has 
paid, if any thing, more than what he was 
liable for as a 4 anna sharer of the put- 
nee. 
feudants 8, 4, and 5, the 6 anna sharers, 
admit in their written statement that de- 
fendant No. 2 has paid all that be is liable 
to pay aa a 4 anna sharer: they further 
state that plaintiff may possibly have made 
payments on account of their 6 anna share, 
but that they are entitled to set-off pay- 
meuts made by them on account of the 
plaintiff. However, the defendants 8, 4 and 
5 have not been held liable to the plaintiff, 
and they are not before the Conrt. In a 
suit of this description in which a joint 
decree caunof/be passed, the specific Hability 
of each comharer must not only be alleged 
but mast be clearly established. 


We reverse the decision of the Subordi- 
nate Jadge, and dismiss the plaintiffs suit 


with costas in both Courts bearing interes., 
a 
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It is worthy of remark that the de- | allow 


The 19th January 1871. 
Present : 


The Hon’ble Louis 8. Jackson and W. 
Ainslie Judges. 


Procedure—Bridence—Appellate 
Court, 


Case No. 1470 of 1870. 


Spectal Appeal froma decision passed by 
the Additional Judge of Tirhoot, dated 
the Blat March 1870, affirming a decision 
of the Subordinate Judge of that Dis- 
trict, dated the 2nd March 1867. 


Lalla Juggessur Sahoy (Plaintiff) Appellant, 
versus 


Gopal Lall (one of the Defendants) Respond- 
ent. 


Mr. W. A. Montrion for Appellant, 
The Advocate General for Respondent. 


In a sult to recover possession of a share of an estate 
on the ground of at a salo in exesution, which 
share was to have been knooked down by tha 
Collector to ano A in an exeoution-sale under 
Act XI of 1859, where tt was found that the plaintiffs 
narchasé had not ben bond Ada, the right, title, and inter- 
eat of the decree-holder having been previously pur- 
chased benames by the Judgment-debtor himself: 

Hr 1b, that the real pa: chaser was the Judgmont-—debt- 
or, and that the holder of the rent-dearse oould properly 
sell eber the estats or the sald right, title, and mterest, 


It is the duty of the J of an ap Oourt to 

the parties or their pleaders to submit the evi- 
ee ee oe Court, and to make 
upon the evidence so submit every comment, and 
found opon it every argument they may think neces- 
sary. 

Where the decision of a case involves issues of fact, 
and the first Quurt has gone fully into the evidence and 
recorded tts finding and decision, if the a diene Court 
agrees with the conclusions of the Court below, the a 
pellate Court is not obliged by law tolstate in detail 
reasons previously recited in which it concurs, 

Jackson, J.—Tum plaintiff in this case 
sued to recover possession of a share in a 
cet tain estate, alleging that he had purchased 
that share at u sale in execution of a decree 
obtained by one Uodit Narain against the 
owner Sooambar Singh; that he had entered 
into possession under hia purchase, but that 
ander a sale held by the Collector in execu- 
tion of a decree ander Act X of 1859 (such 
snie being beld under the provisions of Act 
XI of the same year), the samô estate had 
been kuocked down to pala tas pariy, and 
thereupon the Collector on the application 
of that party, one Gopal Lall, had violently 
and illegally dispossessed the plaintiff, and 
he thercupon brought his suit, 
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‘The trial of this suit appears to me to 

‘have been unnedessarily complicated, and I 

‘regret to'say that the’ parties have been put 

“to preatitoonveni¢noe and expense, by the 

‘obstinacy aad’ disobediertte ‘of orders exhi- 

mun, bited by the Additional Judge’ to’ whom’ the 

' dxae lias; beon twite remandéd-on special 

‘appeal by orders of this Court. On the 

=== .third' trial, however, the Judge hae gone 

into'the merits of the case, and has affirmed 

- the decisién’ of the ‘Subordinate ‘udge' dis- 
“missing the suit of the plafntiff. 


Putting aside various questions which 
have been raised in the trial of this suit, as I 
think unnecessarily, the ground on‘ which the 
suit has been dismissed appears to be shortly 
this,—that in commequente of the nature of 
the transaction in execution of the decree 
in which ‘Oddit Narain was originally plaint- 
iff and Sooambur Singh defendant, the aale 
in execution and the' consequent purchase 
by this plaintiff appear to have been merely 
‘doldrable, unreal transactions, and that the 
plaintiff nevet ‘adquired any title whatever 
to any estate. 


This decision has been impugned on, D 
may be said, three grounds. One, thet the rati 

“décidendi on which the Judge lina proceed) 

ed does not sufficiently dispose of the case 

‘and the plaintiff is really entitled tó recover ; 
second, that there has been no proper deci- 
sion by the Jadge on the merits, as he hay 

‘simply adopted the opinion of tha Court 
below without stating his own 3 and thirdly, 
that the Judge has committed an irregularity 
in the trial of the appeal by refusing to hear 
the evidence and the comments of the 
pleaders upon that evidence in the usual 
and proper way. 


It will be most convenient to dispose of 
the latter ground first. This ground of ap- 
peal is based upon an effidavit’on the part of 
the agent, or so-called agent of the appellant, 
who deposes that he was present‘in Court on 
the day on whioh this appeal was called on 
for hearing, and that in his presence the 

"Jüdge' Fefabéd to alldw ‘the’ evitleice 'to be 
read, and the vakeels of both. parties to 
‘comment upon it after the general argu- 
‘méntbf the caso was heard. ‘Against this 
there is the counter-affidavi¢ on the part of 
a'petson"who is ‘said ‘to! be- the’ son of: the 
tespondent,'‘agd he positively ‘swears tha 

“so far from ‘tefusing to-hear’ the eviden 
.  ‘Yead, as‘alleyed, the' Judge'-did: hear the 
e -evidence ‘discussed aud ‘ommented upon 
in the ugual way. 
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Now; without going into the question of 
‘the credibility 'of' these two astatenients, 
reapectively, it seems safficient to say that 
an affidavit upon 'which we should come to 
the conclusion that the Jadge ‘had so far 
'neglected or 'misconceived ‘his duty in the 
way'stated ought-to be'perfeotly clear and 
exiaustive should’ leave no‘donbt upon the 
subject, and should exolude the possibility 
of the Judgé'heving done that which it was 
his duty to do; but the affidavit of the agent 
{à not bo. ‘It’ only’ states that on a partiou- 


‘ler Gay ‘the Jadge ‘stopped the reading of 


‘the’ evidence. But thatis not the day on 
whith the Judge’ gave his judgment; and, 
donsequently, it is quite’possible that the 
statements’ made in it may be all true, and 
yet that the’ Jadge did afterwards hear the 
8vidence and pronounce’ his judgtnent upon 
lit, I-ahould be extremely sorry to believe 
‘that'the Judge of an appallate Oourt should 
‘také the course which he is ‘alléged in the 
statement tobe in the habit of taking in 
‘hearing’ appeal tases, hamely, to refuse to 


, |‘allow' bviďenbe to be read before’ him in open 


Coart and’ maide'the subject of comment by 
the parties or their pleaders, but instead of 
that nrorely to read the’ evidence in private. 
“No ‘doubt there are cases, especially com- 
plicated” cases, in’ which it is desirable that 
the Judge shduld have’ an opportunity of 
‘oonsiderfng the 6videnoe at leisure before 
-giving judgment ; but there can be no doubt 
whatever that it is the duty of the appellate 
Court to allow the parties or their pleaders 
to submit the evidence to him at the hearing 
in ópen Oourt, and td make upon the evi- 
denoe' o submitted every comment and 
found upon it every argument they might 
think necessary. This ground, in my 
opinion, is not made out. 


Then as to the other ground, that the 
Judge has simply adopted the observation 
of the first Court, that is equally unfounded. 
Where the decision of the case involves the 
determination of issues of fact, and the 
determination of those issues is based upon 
evidence, if the Court of first instance has 
gone fully into that evidence and has record- 
ed its finding ‘and decision un it, I think 
that when the appellate Court agrees with 
the conclusions of the Court Below upon 
those facts, for the reasons stated by that 
Court, it is not the intention of the law 
that the Judge of the appellate Court should 
be obliged'to wéate'in''detall' the very same 
reasons which bad previously been recited 
and ig mhich: he concurs, I do not mean 
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to say that there is any general rule, nor 
do I menn to say thas in this case it would 
not bave been well, under the particular 
ciroumstanoes (namely, of two previous 
remands), ifthe Judge had stated carefully 
and clearly the reasons upon which his 
decision was based; but I do mean to say 
that the decision which he has now recorded 
is one legally sufficient and one on which 
no ground of special appeal can lie, 


We now come to the consideration of the 
reasons on which the Judge has thrown the 
plaintif out of Court, The Judge in effect 
J understand to have found, as the Subor- 
dinate Judge in effect also finds, that the 
alleged purchase by the plaintiff in execution 


of a deoree against Sooambur Singh was |: 


not in fact a purchase by the plaintiff at all ; 
that the execution against Sooambar Singh 
was not a bond fide genuine execution, but 
that previously the right, title, and interest 
of the deerae-bolder in that decree had been 
purchased benamee on behalf and for the 
benefit of Soonambur Singh himself ; and that 
the erlo which took place in pursuance there- 
of wasa sham sale, the person furnishing 
the funds and acting throughout being Sooam- 
bor Singh himself. Probably it would be 
held in such a case that, by the purchase on 
behalf of Sooambur Singh and with his 
money, the decree had in fact been extin- 
guished; but it is suffloient to say that by 
the findings the plaintiff did not acquire any 
thing, did not buy the title to this property. 
The person who really purchased was Sooam- 
bur Singh himself; and consequently the 
person who obtained the decree in the rent- 
suit could properly sell either the estate, 
or the right, title, and interest of Sooambur 
Singh in that estate. Theat being so, I think 
the Courts below were quite right in dis- 
missing his suit. 


And I should say that the finding has not 
been impugned on the ground that there 
was no evidence to support it. There was 
evidence, and the Court below found upon 
that evidence in favor of the defendant. I 
do not think we are in a position to say that 
it was not justified in coming to that conola- 
sion upon ai evidence. What our own 
conclusion, would have been if we heard the 
case as a regolar appeal is another question. 
I think the special appeal must be dismissed 
with costs. 


It was remarked, and with some plausibi- 
lity, by the learned Oounsel who appeared 
for the appellant, that the plaintiff had been, 
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by the wrongful act of the Collector, unfair- 


ly placed in the disadvantageous position of 
plaintif, whereas, but for that violent and 
improper proceeding, his client would have 
been in the position of a defendant. On that 
it seems to me sufficient to say, that if the 
case was ao the plaintiff had only to avail 
himeelf of the remedy provided by Section 
15 Act XIV of 1859, and to bring his suit 
as a simple possessory suit. But he thought 
fit to come into Court with a civil suit iu 
the usual way, and therefore undertook to 
prove the title which he advanced, and must 
take the consequences. 


Ainslie, J.—I concur. 


The 9th December 1870. 
Present: 


The Hon’ble E. Jackson and Onoocoo! Ohun- 
der Mookerjee, Judges. 


Motice of enhancement—RBRyots—BMid- 
diemen. 


Case No. 1412 vf 1870 under Act X of 1859, 


Special Appeal froma decision passed by 
the Judge of the 24-Pergunanaks, dated 
the 14th April 1870, affirming a decision 
of the Deputy Collector of Bussesrhaut, 
dated the 18th October 1869. 


Kalee Prosunno Ghose and another (Deen- 
dants) Appellant, 


UOTE 


Hurish Chander Dutt and others (Plaintiffs) 
Respondents. 


Baboo Oopendro Chunder Bose for Appel- 
lauta. 


Baboos Kalee Prosunno Dutt and Khettur 
Mohun Mooksrjee for Respondents, 


Where a party who was not personally a calttvatar of 
the land but held a large jumma with a number of ryote 
below hun, was treated in a notice of enhancement under 
Cirkusa 1 Secon 17 Act X of 1859 as an ordinary ryot 
having a night of occupancy, it was held that the notine 
was not on that account Nagal or informal 


Jackson, J.—' Tus is a suit for enhance. 
ment of rent and for arreara, of rent at an 
enhanced rate. Both the lower Courte have 
decree the enhanced rate, and a special ap- 
peal has been preferred from the decision 
of the Lower Appellate Cours, | 


1871.1 Civil 


THES WSHEKLY REPORTER. 


Rulings. 57 





A great many points are taken in special 
appeal, In the first place it ie said that the 
notice is bad in law, because it does not dis- 
tinctly describe the status of the ryot; and 
also because every word of the first olnuse of 
Section 17 Act X of 1869 is not included 
in it. On this point we find the fasts of the 
case are these:—-The defendant admittedly is 
a tenant holding without any written engage- 
ment. The notice was served upon him 
treating him as an ordinary ryot having a 
right of occupancy, and called upon him to 
pay the rent at a rate paid by the neighbour- 
ing ryote, under Clause 1 Seotion 17 of Act 
X of 1859. On tho trial it appeared that he 
was not exactly of the olass of ordinary ryots 
having rights of occupanoy, but that he held 
avery large jumma with a number of ryots 
below him, and that he was not a personal 
cultivator ofthe land. The Court, therefore, 
treated him as a gauteadar, and required him 


to pay the same rate of rent which the|?* 


gauteedars in the village pay, namely, rupees 
1-4 annas per beegah. It is now attempted 
to be made out upon this that the defendant 
is a gauteedar. But because he has been 
allowed to pay gauteedares rate, it does not 
by any means follow that he comes under 
the denomination of gauteedar. There seems 
to be nothing informal or illegal in the notice 
which has been served upon him. 


Then it is said that there is no evidence 
to show that the gawteedars of the village 
pay rupees 1-4 per beegah. We have had 
all the evidence read out to us, and we find 
that there is certainly evidence to show that 
that is the rate generally paid by the gantee- 
dars. The plaintiff certainly olnimed very 
much larger rate, but the Courts have acted 
very properly under the circumstances, look- 
ing to the manner of the holding of the de- 
fendant, to make him pay the gautesdares 
Jumma. 

It is also said on special appeal that the 
witnesses do not mention the number of bee- 
gahs of each description of plots of land in 
the possession of the defendant. It is trae 
that the witnesses do not doso. ButI think 
that it is impossible to obtain any person to 
depose that there are so many beegaks of 
each class of land inthe possession of his 
neighbour. It is a matter which may posi- 
bly be known to the defendant himself, and 
it is for him to show the number of beegahs 
in each plot., Butit does not follow that 
there is no evidence upon this point. In 
the first placa, there is the allegation of the 
plaintiff which is not denied by the defen- 
dant ; and in the second place, this allegation 


haa been enquired into by an Ameen who 
went to the spot and measured the land. 


Another objection taken on special appeal 


is that the Court below ought to have decid- 


ed the point, whether the petitioner,defendant, 
was holding the excess area as a tenant or 
as a trespasser. Reading this sentence as 
put down in the grounds of special appeal, it 
seems to me quite unintelligible. Bot it is 
enid here that it was intended thereby to 
allege that the defendant had olnimed certain 
lands as belonging to other jummas and to his 
Iakheray land, and that that question had not 
been enquired into. We find, however, that 
it has been thoroughly looked into, and that 
that land has been released and no rent lihs 
been fixed for it. 


An objection was also taken in the matter 
that no decision has been passed with regard 
to the uniform payment of rent. Bat it ap- 
ara that in a former appeal before the Judge, 
a decision was passed upon the point of 
uniform payment of rent, and the present 
Judge therefore very properly considered” 
it unuecessary to enquire into the point any 
further, ‘There seems to be, therefore, no 
groundsfor interfering with the judgment of 
the Lower Appellate Court, either in the 
matter of rate or in the matter of notice. 


But there still remains one question, vis., 
as to the exact quantity ofland in the posses- 
sion of the defendant. An issue was raised 
on this question through the whole of this 
litigation, the plaintif claiming that the land 
shoald be measured with a rod of 80 cubits, 
the defendant alleging that it ought to be 
measured with a rod of 90 cubits. The Judge 
says that it is not necessary to enquire into 
this point, because as he says no rent is claim 
ed.for any excess area, It seems to us, how- 
ever, that it is impossible to decide this case 
without determining this point, because it is 
impossible to determine the number of bee- 
gahs in the defendant's possession without 
first determining it. There is evidence on 
both sides, not only oral but also dooumentary, 
ns to the size of the rod prevalent in this part 
of the country. All that evidence must be 
considered in coming to the conclusion as to 
what sixe of beegah must pray rent at the 
rate of rupees 1-4 annas, is point ought 
to have been tried by the lower Coart, but 
as the plaintiff is willing to take the enhanced 
rate decreed at the larger beegali, it is not 
necessary to remand the case. A decree will 
be drawn up in this office calculating the 
number of bdegahs in the possession of the 
defendant by a rod of 90 cubits; and alsg 
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deducting the puteet lands for which the 
plaintiff seems to have olaimed no rent. 


The decree of tha lower Courts will: be 
modified to that extent. — 


Parties willbear their own 1 coats in this 
suit, 


Mookerjee, J.—I concur., 


The 19th December 1870, 


Present: 
Hon’ble L. S. Jackson and F. A. Glover, 
Judges. 


Death of appellant—Repres tion, 
—Letters of adminiacrari tome 


Case No. 54 of 1870: 


Regular Appeal from a ee passed by 
the Judge mA Sarun, dated tkp, 28th 


December 1 
Munnoo Lall (one of the Defendants) Ap- 
pellant, 
a a. 
Saheb Perhlad Sein (Plainti and, others, 


(Defendants) Resp 
Baboo Kalee Prosunno a: for Appel- 


lant. 
Baboo Mohesh Chunder Chowdhry for 
Respondents. 
An ha hearing, he 
the appaliant was {otimated to the Gouri and the case 
allowed to stand over. was sot Sd for hear~ 
ing nearly six months after an pia made perd it 


up again, a 


raised: 

Hexp that the appeal ha be anari 
vakeal instructed and paid, the trator, 
would have been allowed to appear, although. 
letters had not been taken out; but as _the applicatlon 
had vot been made within reasonable time the appeal 


wes 


Jackson, J.—Tux decision of the Zillah 
Judge in this case was passed on the 28th 
December 1869. 2 appeal was preferred 
on the 4th ApriPof the present year. The 
case, it seems came on for hearing on the 
18th July last, when it stood over, for this, 
amongst other reasons, that the death of the 
appeliaue was then intimated to the Oourt, 
The case was again set down for hearing 


on the Sth of this month, aod an order , was | 
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made-—“ Let this case be brought up on the 
k s Iuh instant, and by, that time if no ong ap-, 
paars. to -represent the. appellant the. ap-, 
ee eet il be dismissed.” Now,, the case, 
being. called up again, torday, a petition . is, 
presented on the part.of.the Administrator. 
General, who applies that. the case, may stand 
over again for. one month on, the , ground , 
thaj, aljhoagh the Court, has -granted. letters, 
of. administration upon the , application, of. 
the parties made so long ago. as the month, 
of. August last, the requ/site funds have not, 
been raised, and the Administrator General, 
does, not find himself in a position to agt., 
tae regular, letters of administration have not 
anout, but an order has beengrapted, . 


ma n, this case, the appeal has been 
actually ed, and the vakeel, I understand, , 
has received bis. ‘instruction and also hia fee ; 
and we should have had no hesitation in 
permitting the Administrator General to ap- 
pear in thjs cane, although regular letters of 
adminjstration have not been taken out ; but, 
as it appears to me that the application has 
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‘not been, made within reasonable time, by 


any person claiming to, be, the legal repre- ` 

sentative of the d appellant, Į think, 

the ap ought to be. dismissed with costs | 

chargpable to the estate of the decegsed, 
Glover, JI oancur, : 


Sen pectin 


The 20th December 1870. 
Present: - 


The .Hon’ble, La S. Jackson and F. A. Qlo- 
ver, Judges, . 


Act X-of 1859—recution sale—Reo- 
venue Oourts—Jurisdiction. 


Case No. 119 of 1870. 


Regular Appeal from a decision passed by 
the Subordinats Judge of Gya, dated ths 
22nd March 1870, 


Tekaet Bhao Narain Deo eae)  Ap- 
pellan 


versus 


+ 


The Court of Wards'on behalf of the estate of 
the late Maharajah Ram Narain Deo (De- 


fendant) Respondent, 
Mr R, Eai1widale for. Appellant, 


Babpas, Unnada, Pershad Banerjee and 
Suggadanund Mookerjog for Respondent 


quam 


`- 
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Calls into question the doctrine lald down by a Diri- 
sion Bench at page 147 of the Special Number of the 
of e ease under 
Act X of 1859 hee cartes cg ah aig question- 

+ of p ts 


the regularity and propristy aia 
ta AT M Sal ia anything in the shape ofan 


Where circumstanoes ne ee 
but Kregnianiy aonga about by the contrivanos 
the dearee-holder, the Civil Conrt has jurisdiction to 
set the sale aside and is right in daing a, 


In ye aa to tert such Ra rae 
: bound make provision 
dacres-hedder's claim being satisfied. 
Jackson, J.—In our opinion the decision of 
the lower Court ought, upon the main part of 
it, to be affirmed. 


The property to which the suit relates, 
which is a mokuraree granted to Maharajah. 
Ram Bahadoor Narain Deo who is now a 
lunatic, may be broadly stated to have been 
put to sale and sold py the Collector in axe-, 
cution of a decree against these Mabnranees, 
aa the pommittees of the person of the lunatic, 
for arrears of rent. The defendant, Teknet 
Bhao Narain Deo, was the purchaser of that 
decree, and he sued out exeoution making 
the application against the Maharances and 
also against the Court of Wards as manager 
of the estate’ but the property which the 
Court was moved to sell was desoribed as a 
mokururee tenure belonging to the Maha- 
raneea as custodians of the lunatio Rajah. 

The property so described was ordered to 
be sold on the 14th September 1868. On 
the 7th of the month, s ‚week before the 


date specifled, a petition was put In. on part: 


ofthe Court of Wards, objecting, amongst 
other things, that the Malhiaranees, had no 
right, title, or interest in the mokururee in 
question, and: praying, therefore,. that the 
propersy might not be sold. 


Tiis objection, jt seems, was overruled, 
and the property was brought to pale on the 
14th Septemher ; but ou that date it seems 
that nota single bidder for the property ap- 
peared, and on a verbal representation from 
the movktear of the decree-holder that his 
agent who had been in attendance up to that 
time had gone to another place and would 
attend afterwards, the Collector appears to 
have ordered that the sale should be postpon- 
ed until the 21st September, and of that 
postponed sale, no notification was issued, 
but on that day the property was put up for 
sale again. The decree-holder and bis mook- 
tear, and one other person named Tikam Lall, 
appear to haye bid forthe property, and, it 
was knocked down. for the sum of 6,100 
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It appears that the mokururee was origin- 


| ally granted apon a bonus or consideration of, 


14,500 rupees ; and the superior landlord, 
who was a witness in this case, Sham Lall, 
Mitter, deposed that to the best of his know- 
ledge and belief the value, of the under-ten-, 
ure in question was 70 or 80 or 90 thousand 


rupees. 


Two questions have been raised before . us, 


onthisappeal. The first is whether the ault 
was cognizable by the, Civil Court, as the 
defendant maintains it was not ; and the se- 
cond, whether any ground for setting aside 
the sale has bean made out: and we have been 
referred to Satherland’s Full Bench Rulings, 
otherwise called the Special Number of the 


Weekly Reporter, page 147, and to a Ruling . 


of the, Full Bench of this Court in V Weekly 
Reporter, page 20, Act X Rulings. 


The first mentioned of the cases goes the 
length of laying down that whena sale has 
taken place by order of the Collector in 
execution of a decree ander Act X of 
1859, by the terms of Section 150, a Civil 
soit for the purpose of questioning the 
regularity and ‘propriety of the proceed- 
ing’ in auch sale is expressly taken away 3 
and the Judges also point ont that by 
the terms of Act X any thing in the 
shape of an appeal is also taken away in 
such a case. So that if by mistake or in- 
advertence a Collector should have im- 
properly sold property of the very highest 
value in execution of a deoree of the small- 
est amount, the person whose property is so 
sold is without remedy of any kind what- 
ever, unless he should be able to establish 
that there has been such fraud in obtaining 
the decree or carrying out process of exs- 
oution that the Civil Court would be en- 
titled to set aside the sale on that ground. 


The Full Bench decision, which we have 
referred to in V Weekly Reporter, confirmed 
generally the view taken in that other case ; 


but it expressly ruled that in case of fraud ; 


the Civjl Court is competent to interfere. 
We confess. that if it were necessary to 


the decision of this case, we should be dis- 


posed‘to invite farther consitgation by the 
Full Bench of the doctrine Jai wn in the 
case reported in the Special Nunbber of the 
Weekly Reporter. 
short of moustrous to hold that in suob oir- 
cumstances as we lave stated, the order of 


the. Collestor. bringing .to sale perhaps a, 


most, valuable infmoveable prpperty should 
be, absolutely,; final, beyond, the reach of, 
P 


& 


e 


It appears to us little , 
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revision or appeal, and beyond being ques- 
tioned in the Civil Courts. But we do not 
think it necessary to raise that question, be- 
cause it seems to us that the circumstances 
of this case bring the matter fully within 
the ruling of the Full Bench. 


We may assume that the deores in this 
case was obtained correctly. The parties 
we have now to do with were not the par- 
ties in that suit; but the circumstances 
under which this property was brought to 
sale indicate what may be called fraud such 
ns would entitle the Court to set aside the 
proceedings. This property was put up for 
sále under the description of a mokururee 
tenure belonging to the Maharanees. The 
blot in this description was pointed out by 
the Court of Wards. It was open to the 
parties then, and it was open te the Collec- 
tor, to set this right by amending the noti- 
fication aud giving this property its correct 
description. That they omitted to do, and 
the result of that is, we think, pretty plainly 
evidenced by what took place on the 14th 
September, on which day no bidder attended 
at the sale. It cannot be believed that if 
the property had been fairly described, Hot 
a single person would have attended to pur- 
chase what appears to be a most valuable 
estate, And when we look to the sequel: of 
what took place on that date, we find that a 
mooktear of the decree-holder went to the 
Collector and obtained an order, which was 
not proclaimed and notifled, postponing the 
sale for a week, and on that day the decrees- 
holder himself, the mooktear of the decree- 
holder, and a third person of whose entity, 
solveucy, and position we have no information 
whatever attended before the Colleotor, and 
the decree-holder bought this property for 
what seems to be most inadequate price. 
Under these circumstances, it seems quite 
clear that there had been contrivance, and 
what we may call fraud, praotised in order 
to have this property sold below its real 
value. 


A question has been raised as to whether 
the plaintif had given evidence as to what 
~the value of the, property was, It was ob- 
jected that taf witness Shem Lall Mitter, 
who stated We belief ns to the value of the 
property, not disclose what his means 
of knowledge were, and did not appear to 
be exnotly informed regarding the returns 
or the profits of the mokuraree, But 
if seems to us very unnegessary to ask 
a witness, who is speaking of a portion 
of"his own property, how he comes to 
io 2 
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know what the valae of his property is or 
about what it is; and itis also quite oon- 
ceivable he may not know precisely what 
profit the tenant may be making nor does 
he in his deposition in this case pretend to 
describe the exact value of the property. 
He gives a wide margin and sintes it to be 
somewhere between 70 and 90 thousand 
rupees. 


Finally, it was suggested that the low 
price at which the property was sold did ` 
not appear to be the result of the irregular- 
ity. We think it was fairly the result, 
The clroumstances which we have already 
stated appear to be so clear on that point 
that it is unnecessary to refer to them again. 
But it seems to us that not merely was there 
irregularity, but irregularity brought about 
by the contrivance of the decree-holder. 
Therefore, we think it clear that the Civil 
Court had jurisdiction, and was right in 
ordering the sale to be set aside. Then 


-there are other olircumstances which we 


ought not to lose sight of. It is clear that 
the Oourt of Wards have been very ill 
served, and have acted in a mistaken man- 
uer throughout. There can be no doubt, 
we think, thet, on the righte of the cass 
and in the interest of the lunatic, the Court 
of Wards ought, on receiving intimation 
that the deoree was outstanding end that 
the party was proceeding to execute, to 
have put in the amount due under the 
decree. That would have puta stop to all 
these proceedings, would have saved the 
parties much unnecessary expense, and 
avoided this litigation, : 


We think the objections taken by the 
Court of Wards under the advice of the 
person who aoted for them were not the real 
oljections which ought to have been taken, 
but were of a technical, and we may sa 
frivolous, character, We also think that 
the Court of Wards ought in bringing this 
suit to have stated their willingness to do 
equity towards the purchaser, by way of 
repaying the amount which he had panid as 
purchase-money, and also to have satisfied 
the decree. Farther, we think that the 
Court below in making a decree in favor 
of the plaintiff was bound to have made 
provision for the decree-hdlder’s claim being 
satisfied. 


@ 

Under these circumstances, although the 
deoree of the Court below was in the main 
right, it cannot be denied that the defendant 
was justified in bringiug the present appeal, 
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For these reasons, we think, we must affirm 
the judgment of the Court below, but each 
party must bear their own ooste. 


The purchase-money must be repaid with 
interestat 12 per cent. per annum, that being 
the rate of interest allowed in the decree ; 
and the plaintiff may satisfy the decree for 
rent before the estate is released from at- 
tachment. 


The 4th January 1871. 
Present : 


The Hov'ble E. Jackson and Onoocool 
Chander Mookerjee, Judges. 


Rovicw— Limitation, 


Poresh Nath Roy, Petitioner, 
versus 


Gopal Kristo Deb and others, Opposite 
Party. 


Woomesh Chunder Banerjee for 
Petitioner. 


Baboo 


Baboos Romanath Bose and Grish Chunder 
Ghose for Opposite Party. 


The time during which an appHoation for review is 
, is not to be taken into account within the 90 
dave for appeal, 


Jackson, J.—We think the decision of 
the Judge of Sylhet on the appeal of Poresh 
Nath Roy, refusing to admit the appeal, is 
contrary to law and must be set aside. The 
decision against which Poresh Nath Roy 
appealed is dated the 28th December 1869. 
For a review of that decision Poresh Nath 
Roy filed an application on the 6th January 
1870. An order was passed rejecting that 
application on the 4th April 1870. Poresh 
Nath Roy, thereupon, appealed to the Judge 
on the 21st April 1870. The ground upon 
which the Judge has rejected the application 
is not clearl} atated in his order. He states 
that if‘the application had been made on the 
14th he might have admitted it, bat as it was 
made on the 2lat he rejected it. 
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We do not understand in what way the 
petitioner would have been benefitted by 
making an application on the 14th instead 
of on the 2ist. In either case, if the time 
during which the application for review was 
pending be deducted, Poreah Nath Roy was 
within time. If, on the other hand, that 
time is to be taken into account, Poresh Nath 
Roy is beyond time. 


It has been decided by a Full Bench of 14 
Judges (to be foand in H Weekly Reporter, 
page 36), and which was afterwards follow- 
ed by another Foll Bench of this Court® (to 
be found at page 28 of the Revenue, Civil 
and Criminal Reporter of the 81st May 
1867), that the time during which the appli- 
cation for a review ia pending, is not to be 
taken into account within the 90 days allow- 
ed for appeal. Following these decisions 
Poresh Nath Roy was within time io pre- 
senting his appeal to the Judge. The Jndge 
mast, therefore, admit the appeal and pass 
orders upon it, The order rejectiug it ia set 
aside. 


The 10th January 1871, 
Present: 


The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon'ble G. Loch 
and W. Ainslie, Jadges. 


Mesne profite—Valuation of claim— 
j Hxeocution, 


Case No. 227 of 1870. 


Miscellaneous Appeal from an order pass- 
ed by tho Subordinate Judge of Jessore, 
dated the 4th June 1870. 


Gooroo Doss Roy and another (Judgment- 


debtors) Appellants, 
BAN 


Bungshee Dhur Sein and others (Deoree- 
holders) Respondents. 
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Halves Ashooosk Dhar iud Hen Chunder 
Banerjee for Appellants. 


Mr. J. W. B. Money and Baboo Sreenath 
Doss for Respondents, 


t 
4 


Where a plaintiff includes a suit for mame profits in a 
suit for possession, he ts bound to value his claim at 
what he knows to be its real amount, and cannot be 
allowed, in the course of a’mere inquiry into the amoant 
of damages after decree, to depart from the claim mada 
by his plaint, and set ap what issubstantially a new and 


distinct claim. 


Norman, C. J.— 
+ * s * 


Now, the claim in the plaint rupees 8,000 
for the mesne profits of ten years and eight 
months is at the rate of rupees 750 a year. 
The Subordinate Judge allows to the'plaiht- 
iff for wassilat for 10 years rupees 44,684, 
or, in other words, wassilat at the rate of 


rupees 4,450 a year., ° 


The disproportion is the more striking 
when we find that the'whole difference is in 
respect of the profits of a part only of the 
land, vis., 240 beegahs out of 445, for which 
an estimate has been‘made and allowed by 
the Subordinate Judge:at the rate of rupees 
4,000 a year or nearly 17 rupees a beegah. 


We have no doubt but that the general 
rule is that ‘a plaintiff-isnot entitled to 
greater damages than-he has claimed in his 
plaint. To that an exception has been 
allowed in the case of suite for possession 
with mesne profits, where the’ plaintiff has 
some times no means of knowing accurately 
what has been realized ‘by the defendant 
daring the period of his dispossession and 
prior to the suit. Instances of this will be 
fonnd VI Weekly: Reporter, Miscellaneous 
page 28 ; LX Weekly Reporter 218 ; XIV 
Weekly Reporter 82. Again, a plaintiff 
has no means of judging how long the suit 
may be protrae, or what will be realized 
by the plain while the suit is so pending. 
The llth tion of the Court Fees’ Aot 
VII of 1870 provides for such cases. But 
Mr. Money contended that where a plaintiff 
includes a claim for mesne profits in bis suit 
for possession, he‘is ‘hot bound to value his 
claim at what be knows to be Ms real-amotut, 
but may fix it as- low -as ho ‘pleases—say at 
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ten or fifty rupees ; and at the trial or{n ‘exe- 
cution of. the decree, if the mesne profits ara 
shewn to amount’ to a véry much larger 
sum, even to lakhs of rupees, he would be ` 
entitled to claim a‘decree for that large 
nmount on paying the stamp-duty as provi- 
ded by that Section. 


Tt appears to te that’ Mr. Money’s argu- 
ment is not tenable. The plaiutifi’s claim 
which the defendants were called on to 
answer in the suit, with respect to which the 
issues were fixed and the contest took 
place, is that set fotth in his plaint. By 
the 7th Section of the Court Fees’ Act: 
Clause 1, he is bound to pay a stamp fee on 
the amount claimed by him, 


W6-think that # plaintiff cannot be allow- 
ed, in that which is a mere enquiry into the 
amount of damages after decree, to depart 
from the claim made by his plaint and set 
up what is substantially a new and distinot 
claim. 


In the preasht ‘oase, ‘it'is in evidence that 
the ten khadas were used by the plaintiffs 
as khimér land at--the.-period of their dis- 
possession. The plaintiffs must have known 
very wall what were the profits of the land 
fat'thiat time. ‘The’ plaintiffs for ebme reason 
or other in their'plaint chose to state the 
mesne profits of the whole land at rupees 
8,002: forten years; aid if making that claim 
they knew very well what they were about, 
The claim now made of rupees 22,541 for 
rather more than helf of the land for seven 
years before the suit, to aay the least, savoura 
of extravagance. "No explanation has been 
given of the reasons which induced the 
plaintiffs to fix the estimate of mesne profits 
at 760 rapees a year in their; plaint. No 
suggestion is mace that the plaintiffs have 
discovered any facta: not’ previously known 
to them, or acquired any additional know- 


‘ledge of the value of the property after the 


filing of their, plaint, which should have 
induced them ta‘put forward the larger claim 
at a late etage ofi-tho- onse. It has been 
suggested: that the plaintiffs’ object proba- 
bly was to prevent an appeal to-the Privy 
Council, If that be ao, if with that: object 
they deliberately ‘put: forward their’ claim 
as a claim for rupees 8,002 only, we thiuk 
they ought not to--be allowed to enlarge 
their -clnim after: they have! gained their 
object, as they have done by’ procuring the 
High Court to refuse to-admit an appeal. 
+. o. `> s ç > ë + +œ 
* * .* «8 '@ * * 
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The 17th January 1871. 
— Prosent: 


The Hon’ble L. 8. Jaokson and W. Ainslie, 
Judges. 


Hindoo widow—Anocestral property— 
Roversionors —Alionation—BMainte- 
nance. 


Case No. 156 of 1870. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Tirhoot, dated 
the 21st April 1870. 


Mussamot Bhugobutty Dayse (Defendant) 
Appellant, 


Torus 


Chowdhry Bholanath Thakoor and others 
(Plaintiffs) Respondents. 


Mr. R. T. Allan for Appellant. 


Baboos Unnoda Pershad Banerjee and Mo- 
hesh Chunder Chowdhry for Reepondenta, 


Also the cross-appeal, No. 169 of 1870. 


HELD that, onder the discretion vested in the widow 


abe was at berty to Invest for the benalit of her 


HeLD thet the title to the aid not by th 
death of G Geos abastataly vested in Oi bee thee ine 
a aa Oa siete tad ten oe iea hides 

t 
Anil the time of C's death, when lt came ine fers 
the same manner as if the ckrarnamahs had never been 


A widow an] the immoveable propetty of her 
deceased husband, is not entitled to allenate either im- 


moveable property or any hich she 
paiehassd ont of the prolia olaa agin T 


Jackson. J.THEsm two appeals, No. 156 
and No. 169, arise out of the same decision 
of the Court f the Subordinate J udge of 
Thhoot in the suit brought by Chowdhry 
Bholanath Thakoor and others against Mus- 
samui Bhogobutty Dayes and others, 


That which the plaintiff songht in this 
suit was tò recover from the hands of the 
defendant, Mnssamut Bhugobutty Dayes, and 
other defendants who are her lessees as to 
some of the property in dispute certain pro- 
perty, moveable and immoveable, which had 
been for many years in the hands of and 
enjoyed by one Chunderbutty, who was the 
widow of Oodun Thakoor, who died on the 
28rd Falgoon 1284 Fasles. 


It seems that Oodun Thakoor (how long 
before his death does not appear) had adopt- 
ed, by the Kirtima form, Chowdhry Gree- 
dharee Thakoor, the son of his own brother, 
Chowdhry Goonakur Thakoor; and then 
Oodun Thakoor, in the month of Magh, ora 
few weeks before bis death, executed an 
instrument called an ekrarnameh, by which 
he directed that excepting a certain portion 
of his property which he bestowed ia abso- 
lute gift upon Mussamut Suttobutty, the 
remainder of his property, moveable and 
immoveable, was to be enjoyed for her life 
time by his wife Mussomut Chunderbutty, 
who was to expend the proceeds thereof but 
was not to alienate any portion of it, and 
upon ldr death it was to become the abso- 
lute property of the adopted son. 


These parties living in the Mithela coun- 
try, and the adopted son having a vested 
interest in the property, it was necessary, in 
order to give validity to the instrument, that 
he abould concur in the devise so made, and 
accordingly the adopted son appears to have 
executed an instrament of corresponding 
tenor, by which he also on his part òon- 
curred in making over this property for her 
lifetime to the adopting mother,—the only 
noticeable difference as to expression in the 
two deeds being that in the deed of the son 
the widow is allowed to make what are called 
laboodee or necessary and reasonable ex- 
penses. 


The adopted son, Gireedharee Thakoor, 
died on the 27th Assino 1260, and the widow 
Chunderbutty Dayee died in the month of 
Pous 1274, thus surviving the adopted son 
by about 14 years and her husband some- 
where about 40 years. daughter Sut- 
tobutty also pre-decessed heh mother and 
died in the year 1259, leaving daughter, 
the defendant Bhugobatty, against whom this 
suit has been brought. 


The plaintiffs set forth the whole of these 
facts in their plaint, and they allege Giree- 
dharee Thakoor to have died leaving them os 
his heirs, though for some reason or other 
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their pleader, in answer to a question of the 
Subordinate Judge, appears to have stated 
that his clients did not claim as heirs 
of Gireedharee, but merely mentioned his 
death incidentally. The plaintiffs, however, 
claim manifestly as heirs both of Oodon 
Thakoor and Gireedharee Thakoor. It 
seems to me, therefore, that the answer 
mnde by the pleader to a question of the 
Court upon what clearly was a point of 
law, ought not to prejudice the plaintiffs, 
who have set ,out the whole of the facts 
of their onse and have left it to the Court, 
as it certainly was the Coart’s business, to 
apply the law which may be applicable 
to them. 

The defendant Bhugobutty Dayee oon- 
tends that she is the heiress of her mother’s 
mother, that the property was in fact the 
grand-mother’s streedhun, that the grand- 
mother did not take as an ordinary Hindoo 
widow, but that the effect of the deed under 
which she held was, taken in connection 
with the death of Gireedharee before the 
mother to vest the property in the mother 
absolately, so as to defeat all claim of the 
heirs of Gireedharee or others. oe 


The'Subordinate Judge has given the 
plaintiffs a decrees in respect of the immove- 
able property which admittedly came from 
Oodun Thakoor, but has allowed the defend- 
ant to retain possession of all the other pro- 
perty in suit, which I shall presently state 
as being divided for the purposes of argument 
into four classes. 


_ In respect of that portion of the Subordin- 

ate Judge’s decision which is in favor of the 
plaintiffa, I think the decision was right, al- 
though not for the reasons stated by the Court 
below. Shortly, the effect of the two ekrar- 
namahs, which have been read to us appears 
to me to ba this, that by an understanding 
between Oodun Thakoor and his adopted son, 
carried out in these instruments, it was agreed 
that notwithatanding the adoption Chunder- 
butty should take and enjoy the estate of her 
husband, whose death was then apprehended 
and which did shortly afterwards occur, in 


the same mode gg she would have taken and 
enjoyed it a had taken place. 

In this @oint of view, it appears to me 
that the succession and rights of Giree- 
dharee were by agreement postponed until 
after the death of Chunderbatty, and conse- 
quently, Gireedharee having pre-deocased 
her, the rights of the reVersionary heirs 
were in like manner postponed until the 

2 


time of her death ; and as they could not, 
at any rate, have claimed if Gireedharee 
had pre-deeeased the adoptive father, until 
the death of Chunderbutty, it seems to me 
their claim to inherit in succession to Giree- 
dharee comes into force at the time of the 
death of Ohunderbutty just in the same 
manner as if those deeds had never been 
executed. There seems to be no ground 
for the contention that by the deuth of 
Gireedharee an absolute title to this pro- 
perty vested in Chunderbutty, and it seems 
quite clear that the terms of the instru- 
ments in no sense support that argument. 


For these reasons, I consider that the 
Court below was right in giving the plaintiff 
a deoree for the property numbered 1 to 12, 
and that the defendants appeal in respect 
of that property ought to be dismissed 
with costs. 

Then follows the appeal of the plaint- 
iffs in regard to the rest of the property. 
That property; has been olassified in this 
way. It consists, firstiy, of the properties 
numbered 18, 14, 18, and 19, inthe Schedule 
annexed to the pinint, which are properties 
acquired by Chunderbutty in her own name 
out of the funds derived from the income 
of the estate which she took ; secondly, the 
properties numbered 15, 16, and 17, which 
are properties’ acquired from the same 
sources, but acquired in the names of 
Chunderbutty’s daughter and grand-daugh- 
ter and for their benefit; thirdly, the pro- 
perties numbered from 21 to 80, which are 
moveable properties acquired from the same 
sources; and fourthly, those numbered 20, 
and 81 to 84, which are the family premises 
and gardens standing on the site of the 
land, which by the decree we have given, 
goes to the plaintiff. 

And as regards the firat of these classes 
of property, namely, those which appear 
in the form of immoveable property par- 
chased from the accumulations made by 
Chunderbutty from the profits of the estate 
which she received, there are several desi- 
sions, of which I may refer to that reported 
in IX, Weekly Reporter, page 584, and 
another to be found in I, Agra High Court 
Reports, page 219, by which it has been 
distinctly held that in cases of a widow 
enjoying the property of her deceased hus- 
band, she is not entitled to alienate immove- 
able property or any propefty that she has 
purchased out of the profits of such estate 
any more than she can alienate the immove- 
able property itself of which that estate 
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cousiats. No authority, whatever, has been 
shown to us on the other side; and it seems 
to me that those decisions are substantial] 
in conformity with the Hindoo law. I 
think, therefore, that in regard to those pro- 
perties the plaintiffs were clearly entitled to 
a decree. 


In regard to the second class, namely, 
the property which Chunderbutty purchased 
from the profits of her husband’s estate and 
which she appears to have bestowed upon 
her daughter and daughter's daughter, the 
caso is otherwise, The widow was allowed, 
under the deeds which conveyed the pro- 
perty to her, to enjoy it for her lifetime 
and inour all needful expenses. Now, it 
seems to me that, ander the discretion so 
vested in her, she would be quite at liberty 
to invest, for the benefit of her daughter 
aud grond-daughter, sums of money in the 
purchase of property for their maintenanoe ; 
and in that way she seems to me to hava 
clearly understood and to have acknowledged 
the distinction between money so expended 
and money which really remained in her 
hands, although the form of it was changed 
by its being invested in immoveable pro- 
perty. As regards the properties numbered 
15, 16 and 17, therefore, the decision of the 
Court below should, I think, be affirmed. 


As regarda the properties numbered from 
21 to 80, these appear to follow the same 
principle as that laid down in regard to the 
firat class of property, and the plaintiff will, 
therefore, be entitled to a dearee for the 
moveable property ; but as no evidence has 
been laid before us as to the value of this 
property, we feel unable to come to any 
conclusion es to what award should be made 
in respect of that property. All we oan do 
is to declare that the plaintiffs are entitled 
to recover the moveable property left by 
Chunderbatty, which she acquired directly 
from Oodan Thakoor or purchased out of 
the proceeds of his estate. 


Then as to the fourth class of properties 
numbered 20 and 81 to 34, these also appear 
to follow the same rule, that is to say, 
the rule applicable to property representing 
either ancestral property or improvement of 
such property, or alteration or improvement 
made out of the ancestral fonds, which 
inust go to the heirs of Gireedharee, aud 
not to the deféhdant, who is the daughter's 
daughter of Chunderbutty. 


It appears that no evidence was given to 
show that these properties stand in the name 


of the defendant or her mother, and I un- 
derstand also that no evidence was given to 
show from what sources these properties were 
acquired. That, therefore, is an additional 
reason for allowing the plaintiff’s claim in 
respect of them, Our order, therefore, ia 
this appeal will be that the order of the lower 
Court, except as to the properties numbered 
15, 16 and 17, will be reversed. and that the 
parties will pay and receive costs in the 
lower Court in proportion to the value of 
the properties decreed and disallowed ; and 
in this Court the plaintiffs, appellants, will 
recover the costs of the appeal from the de- 
fendants, excepting only the costs of that 
portion of the property in respect of which 
no specific decree has been given, the re- 
spondenta paying their own costs of this 
Court. 


Ainslie, J.—I ooncar. 





The 20th January 1871. 
Present: 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Bond-sult—Decree for land—Section 
27 Act KEIII of 1861. 


Case No. 826 of 1870. 


Miscellansous Appeal from an order passed 
by the Officiating Judge of East Burd- 
wan, dated the 12th July 1870, reversing 
an order of the Moonsiff of Pothna, 
dated the 10th January 1870. 


Talon Bibee (Jadgment-debtor) Appellant, 
versus 
Tenoo Bibee specs nian Npeponien 
Baboo Romanath Bose for Appellant. 
Baboo Kishe Sucoa Mookeryes for Re- 


spondent. 
® 
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Where the original sult was for money on a bond 
under 500 rupees, it was held that the fact af its having 
been decided on a salehnamah (which was embodied In 
the desee) whereby the judgment-debtor gave to 
his creditor land in lieu of money, did not change the 
natare of the suit with reference to Section 27 Act 
XXIII of 1881, or make if open to special appeal, 


Glover, J.—Tux decree-holder sued the 
judgment-debtor for money due on a bond, 
and the case was decided on a solehnamah 
executed between the parties, whereby the 
judgment-debtor gave to his creditor 1} 
beegahs of land in lien of the money due. 
The deoree-holder afterwards took proosed- 
ings to recover, when the judgment-debtor 
contended that the decree could not be exe- 
cuted for money because the money claim 
had been by consent altered into one for 
land. 


The Judge in appeal held that the soleh- 
namah could be executed for recovery of 
the money inasmuch as it was embodied 
in a decree of Court, and he referred in 
support of his decision to the case of Ohun- 
der Narain Ghose versua Gouree Nath 
Bose, reported in Volume LV, Weekly Re 
porter, Small Cause Court References, page 
7. The judgmeut-debtor appeals specially 
against this decision. A preliminary objec- 
tion, however, is taken by the decree-holder 
to the effect that this suit was originally one 
of a uature cognizable by the Small Cause 
Courts, and thas therefore no special appeal 
lies, Against this view it is contended 
that although the original suit was for 
money on a bond under 600 rupees, the 
decree gave the creditor authority to take 
possession of l$ beegahs of land, that the 
nature of the suit was thereby changed and 
was uo longer one coguisable by a Small 
Cause Oourt. The original suit was one 
for money on & bond for a less sum than 600 
rupees; and the mete fact of the decres 
giving certain lands instead of that money 
did not change thg natwre of the suit. 

Section fh XXIII of 1861 lays down 
that no speal appeal will lie in any suit 
of a nature cognizable by the Small Cause 
Courts, and in, this instence the nature of 
the suit remained from first to last the same, 
We, therefore, think that the preliminary 
objection is good, and that the speoial-ap- 
peal must be dismissed wish costa, 


The 20th January 1871. 
Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Mxooution—Paymenta out of Court— 
Beotion 266 Act VIII. 1859. 


Case No. 845 of 1870. 


Miscellaneous Appeal from an order passed 
by the Officrating Judge of East Burd- 
wan, dated the 29th Juty 1870, reversing 
an order of the Moonsff of that Dis- 
trict, dated the 80th April 1870. 


Juggut. Mohinee Dossee (Deerga-holder) 
Appellant, 


PET IS 


Maghub, Ohunder Kur (Judgment-debtor), 
Respondent. 


Baboos Chunder Madhuh Ghose and Mo- 
hendro. Lall. Seal for Appellant. 


Babop Nulset, Chunder. Sein for Respond- 
ent 

Payments out of Court may be oertified tp, the Court 

and proved by the decree-holdm in oarder to avoid the 


actiona of the law of limitation, notwithstanding the 
provimena of Section 206 Ast VIII of 1859. 


Kemp, J.—In this case, the decree-holder 
ie the special appellant. He sues to executa 
his decree, but in the application to execute 
the Column which ought to cpntain the date 
of the decree is left blank. We are, how- 
ever, informed that this- was a decree in a, 
sult for arrears of rent in a Moonsiff’a Court, 
and it therefore must have been a suit, 
which was pending before Act X of 1859 
came into operation. The dearee-holder al- 
leged that in Falgoon 1270, the judgment- 
debtor, after receiving credit for certain de- 
ductious on the amount due by him, executed 
au instalment bond for the belance due pay- 
able by yearly instalments ranging from the 
year 1270 to the year 1280; that the judg- 
ment-debtor continued to pay the instalments 
as they fell due up to the year 1278; that 
‘the last payment was made,on the 24th 
,Bysack 1274, and as the application for 
‘execution is within three yesrs from that 
ag on i Magh. 1276, it is, therefore in 
t i 
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The jadgment-debtor denies the payment 
of any sum under this kistbundes. 


The first Court found on the evidenoe and 
on the jumma-khuruch filed by the decree- 
holder and on all the probabilities of the case 
that the plea ast up by the jadgment-debtor 
was falso and that it was set up merely to 
avoid payment of the amount due under the 
decree. On appeal to the Judge, the Judge 
in his judgment refers us to his decision in 
cases Nos. 74 and 75 as governing the present 
case, and on referring to tliat judgment we 
find that he has applied to these cases the 
ruling of the Full Beuch in the case report- 
ed in Volume IV, Bengal Law Reporua, 
page 105, Full Benoh Rulings.* 


In special appeal, it is contended that the 
Lower Appellate Court is wrong in holding 
that the application to execute the decree is 
barred by limitation, and that the Lower 
Appellate Court should have held that part 
payment within the last three years took 
the case out of the statute of limitation, and 
lastly that the Full Bench Ruling cited by 
the Lower Appellate Court does not apply to 
the facts and ociroumstances of the present 
cose ; and in support of his arguments the 
pleader for the special appellant called our 
attention to the Full Bench Ruling reported 
in Volume XIII, Weekly Reporter. 


Woe think thatthe Full Bench Raling re- 
ferred to by the Judge has no application 
to this case. In this case, the. question 
which the Judge had to try was whether as 
the time the kistbundee wags executed by 
the judgment-debtor, there was then a sub- 
sisting decree, and whether any steps sufi- 
olent to keep that decree alive had been 
taken within three years from the date of 
that decree before the kistbundee was axe- 
cuted in Falgoon 1270. The next question 
jie will have to try is whether the allegation 
of the judgment-deltor that there has been no 
payments at all under this kistbundee is cor- 
rect, or whether, as found by the first Court, 
the allegation of the decree-holder that pay- 
yients have been made, from: 1270 to 1273 as 
certified on the back of the kistbundes is true. 
We may inform the Judge thas it has been 
held that paymeuts out of Coun may be oerti- 
fied to the Coust and proved by the deciee- 
holder iu order to avoid the action of the law 
of limitation, the provisions of Section 206 
Act, VIII of*1859 notwithstanding. The 
Judge, therefore, will have to try these points 
sud fnd whether the suit is, bazred, or not. 
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Tho 20th January 1871. 
Present : 
The Hon’ble F. B. Kemp and #, A. Glover, 
Judges. 


J uarisdiction—Bxecoution—Linita- 
tion. 


Caso No. 386 of 1870. 


Miscellanoous Appeal from an- order passed 
the Officiating Judge of East Burd- 
wan, dated the 29th July 1870. . 


Maharsjah Dhera) Mahiab Chand Baladoor 
(Decree-holder) Appellant, 


OOrTsus 


Moorleedhur Ghose and others (Judgment- 
debtors) Respondents. 


Baboo Chunder Madhub Ghose for Appel- 
" lant 


No one for Respondents. 


_ Where a Judge finds that an application for execution 
is within timo and there is no appeal from his finding, 
his sacoeseor 1s not justified in going, behind his order. 


An application for execution cannot be thrown out 
eommarliy as bared by limitation, because the decres- 
holder has failed to any of his judgment-debtor’s 
propery oc bwen bafed in his endeavours to satisfy 


Kemp, J.—Tum decree-holder is the ap- 
pellant. He applies. to execute a decree, 
duted in March 1827. ‘The present applica- 
tion was made on the 6th April 1870. On 
a previous application made by the decree- 
holder, the former Judge of Esat Burdwan, 
Mr. Ruseell, held, on the lat July 1867, that 
the application then made wus within three 
years of the last step taken to exeonte the 
decree, and the objection then raised that 
the suit was barred was overruled and re- 
jected with coste, the Judge, Mr. Rossell, 
observing the proceedings on the last occa- 
sion, hud gone as far as an oliment of the 
property of the judgment-deba@, ond it was, 
therefore, certain that the jud}ment-debtor 
must have known of the execution having 
been taken against him. But however that 
may be, the Judge then found olearly that 
the application was within time avd there 
was uo appeal from thet decision. The pre 
sent applioadom is therefore within time, 
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being dated less than three years since the 
above application was made. The preseut 
Judge, Mr. Birch, begins his decision by 
saying :—*“ The claim must be allowed with 
coste,” but he does not inform us as to what 
claim must be allowed, and why it must be 
sllowed ; then he goes on to say :—‘! I cannot 
allow this case to go any farther,” but he 
paye—‘‘as the plea of limitation has been 
raised by the claimant’s pleader,” which we 
may observe was then raised for the first 
time as it had not been taken in the claim- 
ant’s written statement of objections, he 
holds himself bonnd to go into the question 
of limitation, He then states that the ori- 
ginnl decree was passed in March 1827, more 
than 43 years ago, that the original decree 
was for a sam of rupees 1,945-1-6 and 
execution had now been taken out for 
rupees 11,200-6-5 ; that in 1880 all that 
could be found of the judgment-debtor’s 
property was sold, and subsequent to that 
merely colorable proceedings were taken ; 
that in 1867 theoase was before his predeces- 
sor and a claim which was preferred was by 
him allowed, but uo notice was taken of the 
facts of the case as regards limitatidn. In 
this Mr. Birch is clearly wrong : the former 
Judge did take notice of this plea and held 
distiuatly that the case was not affected by 
the statute of limitation. This no doubt 
ia an old deoreey bat Ít does not follow that 
because the deoree-holder has failed to find 
any of his judgment-debtor’s property or 
bas been baffled in his eudeavours to satiefy 
his decree, that his suit must be thrown out 
in this summary manner, 


The judgment-debtors have also raised an 
objection which would fall under Sections 208 
and 211 of the Code, Under Section 203 they 
had to satisfy the Court thatthey had duly ap- 
plied such property of the deceased proved 
to have come into their possession, and. on 
their failing to do so the decree might be 
executed against them to the extent of the 
property not duly applied by them in the 
same manner as if the decree had been 
agninst them personally. The Judge has 
not gone into this point at all, and he must 
now try it. S ; 


We theroffre reverse his decision and 
hold that he was not justified in going be- 
hind the order of his predecessor which 
had not been appealed against, and as the 
case is not barred by limitation he must try 
the point raised by the heirs of the original 
judgment-debtor under Sections 208 and 211 
end pam a freeh decision, e 


The 20th January 1871. 
Present : 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Jurisdiction—Re-arrest of judgment- 
debtor. 


Oase No. 415 of 1870. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge ‘of Purneah, 
dated the 8th August 1870, affirming an 
order of the Subordinais Judge of that 
District, dated tha 8ih March 1870. 


Shib Ram Mundal (Judgment-debtor) Appel- 
lant, 


ver sus 
Ruhmutoollah (Deoree-holder) Respondent. 


Baboo Taruckaath Sein for Appellant 
Mr. C. Gregory for Respondent, 


It is not within the competence of a Judge to direst 
the re-arrest of a Judgment-debtor without any petition 
or motion of the decree-holdar to that efect. 


Bayley, Ji Wa think the judgment of 
the Lower Appellate Court in this case must 
be reversed. It was not within the compe- 
tency of the Judge to direct the re-arrest of 
the judgment-debtor without any petition or 
motion of the decree-holder to that effect. 
Possibly the decree-holder might be a loser 
by thia proceeding of the Court taken with- 
out his consent. The Judge could of course 
order the jedgment-debtar’s re-arrest at the 
motion or application of the decree-holder, 
but no such application is on the record or 
shown to us. 


The judgment of the Lower Appellate 
Court is therefore reversed, but without 
costes, as the decree-holder Rublmatoollah 
does not oppose the present appeal, bot on 
the contrary has filed a petition praying to 
be allowed to withdraw from the record, 
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The 20th January 1871. 
Present : 


The Hon'ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble Onooocool 
Chander Mookerjee, Judge. 


Limitation — Section 14 Act XIV. 
1859—Partics—Zssues, 


Case No. 1641 of 1870> 


Spectal Appeal from a decision passed by 
the Judge of the 24-Perguanahs, dated 
the 12th May 1870, affirming a decision of 
the Moonnff of thut District, dated the 
17t hAugust 1869. 


Banee Madhub Lahoree (Defendant) Ap- 
pellant, 


VOT EWS 
Bipro Dass Dey (Plaintiff) Respondent. 


Mr. M. L. Sandel and Baboos Umerendro 
Nath Chatterjee and Jogendro Nath Bose 
for Appellant, 


Baboo Mohendro Lall Shome for Respond- 
ent, 


Wheres s lainttff relying upon the defendant's repre- 
tation as to the latter’s place of residence brought his 
sult in a Court which had not jurisdiction, the time of 
the pendensy of the salt in such Court was held to be 
properly excladed under Section 80, Act XIV of 1859, in 
‘eoTop Umitation. 


When a suit is brought against two persons it is com- 
petent to the Court to raise an issue whether one of 
them is solely Habla, and on finding that one only is 
hable, to pass a separate dearee that person, 

Norman, C. J.—Tsia is a suit on a bond 
brought againat two persons, brothers, Banee 
Madhub Lahoree and Tara Chand Lahoree. 
The bond was due at the end of Bysack 
1278, end a suit was brought on {ft in the 
Court of the Moonsiff of Sulkea on the 
29th Bysack 1276. 


The cause of action arose in Calontta. 
The defendanta are desoribed in the bond as 
residenta of Satragachee within the Sulkea 
district. 


It turned ont, however, on the trial before 
the Moonsiff that the defendants resided in 
Alipore in the 24-Pergunnahs, The Moonsiff 
of Sulkea, therefore, returned the plaint to 
the plaintiffon the 15th of Jone 1859, and 
on the same day the plaint was presented in 
the Court ofethe Moonsiff of Alipore. 


At the trial it was proved to the satis- 
faction of the Moonsiff, and on appeal to 
the satisfaction of the Judge, that the bond 
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was executed by the defendant Banee Madhub 
Lahoree; bat the execution by the other de- 
fendant Tara Chand Lahoree was not proved. 
A witness, however, stated that Banee Mad- 
hab Lahoree had prodaced a person whom 
he described as hie younger brother Tara 
Ohand, and that the bond was executed by 
that person. 


The Moonsiff dismissed the suit as against 
Tara Chand ond gave the plaintiff a decree | 
againat Banee Madhob alone, and that decree 
was upheld by the Judge. 


Two objections are taken before us on 
special appeal. The first is that the suit is 
barred by limitation, because it was brought 
in the Alipore Court out of time. But the 
answer to that is, that the suit in the Moon- 
siff’s Court at Sulkea was brought within 
time, and that in computing the period of 
limitation the time daring which the anit 
was pending in the Moonsiff’s Court at Sulkea 
must, under the provisions of Seotion 14 of 
Act XIV of 1859, be exclaoded from the 
coloulution. 


There oan be no doubt that the plaintiff in 
seeking a remedy against persons, who de- 
scribedethemselves as of Satragaclee in the 
Sulkea district, relied on the defendants’ re- 
presentation as to the place of their residence, 
and acted bond fide in suing them in the Court 
of the Moonsiff of that district. He could 
not be expected to sue the maker of this 
bond for rupees 444 in the Court within the 
jurisdiction of which the cause of action arose, 
namely, in the High Court of Caleatta. Had 
he done that, he would have unnecessarily 
multiplied costs against the defendants. The 
deduction above referred to brings the suit 
within time, and the appellant’s first objec- 
tion therefore fails. 


The second objection is that the execu- 
tion of the bond by the co-defendant is not 
proved. As to that there are two alterna- 
tives. Either the person who exeouted tho 
hand was Tare Chand Lahoree, in which 
case, although the execution by him is not 
proved, there is no possible objection to the 
maintenance of the suit; or the person who 
executed the bond was not Tara Chand, but 
some body who was broug& forward by his 
co-defendant Banee Madhu® and who, with 
the privity of Banee Madhi, forged the 
name of Tara Chand Lahoree to the boud. 
In the latter case, it may be that Banee 
Madhub ought to be tried criminally for 
abetting forgery and punished accordingly. 
Or it mny siso be that no forgery Was 
committed, buts Tara Chand really signed 
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the bond and Banee Madhab knows it, In 
either cage, there is no ground for absolving 
Tara Chand from liability. Whena suit is 
brought against two persons, it is quite 
competent tothe Court to raise an issue 
whether one of them is solely liable, and on 
finding that one only is liable to poss a 
separate decree against that person. 


We see no ground for disturbing the decree 
of the lower Courts in the present case, and 
we offirm that decree with costs. ` 


It is suggested that there is some mistake 
in the calaulation of interest for one year; if 
that be so, the parties agree to have that matter 
set right by the Lower Appellate Court. 


Mookerjee, J—I concur. 


The 20th January 1871. 
Present: | 


The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. ` 


Hindoo Law—-Mephows—Buoccossion. 
Case No. 1711 of 1870. ` 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 
14th June 1870, affirming a decision of 
the Subordinate Judge of that Distriot, 
dated the 28th June 1869. 


Brojo Mohan Thakoor and another (Plaint- 
ifs) Appellants, 


COTsus 


Gouree Pershad Chowdhry and others (De- 
fendants) Respondents. 


The Advocate General (Cowie) and Mr. 
R. E. Twidale for Appellants. 


Baboos Romesh Chunder Mitter and Abinash 
Chunder Banerjee for Respondents. 


Under the Mitakshara « nephew miooeeds, not as the 
heir of his father, but as the direct hetr of his mnole 


Mitter, J.—TusRu is no ground for this 
special appeal. is admitted on both sides 
that the proper#¥, one-half of which is now 
in dispute, bgfonged to Sobhan Singh. 


The defendants contend that their vendors, 
Kirt Narain and Gribur Dharee, who were 
the brother’s sons of Sobhun Singh, were 
entitled to the whole of the estate left by 
the latter as his nearest heirs under the 
Hindoo law. 


The plaintiffs, who are the purchasers of 
a 4 annas share of the property from the 
grandsons of Oudan Singh, contend that their 
vendors, vis., the grandsons of Oudun Singh, 
were entitled to participate in that- property 
to the extent of one-half under the ekrar- 
namah bearing date thd 20th August 1829, 
This ekrarnamah was executed between 
Bissonath Singh and Oadun Singh. Bat it 
is quite clear that the right of inheritance 
eet up by the defendants was not derived 
through Bissonath, and therefore no agres- 
ment which Bissonsath might have entered 
into with Oudun Singh for the division of 
the property left by Sobhun Singh after his 
death oan be binding against the defendants, 
who olaim through the sons of Bissonath. 
A nephew succeeds under the Mitakshara, 
not ag the heir of his father, but as the direst 
heir of his uncle; and thus the vendors of 
the defendants are clearly entitled to the 
entire estate left by Sobhun Singh, notwith- 
standing the ekrarnameh executed by thelr 
father Bissonath in favour of Ondun and his 


_| heira, 


- We dismiss the speolal appeal with costs. 


The 20th January 1871. 
Present: 


The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Section 230, Act VIIL 18589—Pos- 
sossion. 


Case No 1818 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Purnead, dated 
the 26th May 1870, affirming a decision 
of the Hoonsiff of that District, dated the 
254 February 1870. 


Bhyrub Sircar and another (two of the De- 
fendants) Appellants, 


versus 
Sham Manjee (Plaintiff) Respondent. 
Bahon Anund Gopal Paleet for Appellants, 
Mr. C. Gregory for Respondent. 


` Possession ped rsd ef EAT E 
in law as oooupation, aid Section 280 Act VIO 
of 1859 is not restricted to cases of personal cocupation, 
Mitter, J—-THtnx ia no gfonnd for this 
special appeal. Both the Courts have con- 
currently found that the transaction relied 
‘upon by the appellant is a collgsive ons, 
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It is urged that the Lower Appellate 
Court has expressed no opinion on the depo- 
sitions of the witnesses produced by the 
appellant. Bat there is no forsee in this 
objection. There is nothing to show that 
the Lower Appellate Court did not go 
through all the evidence on the record, or at 
least through that portion of it on which 
the appellant intended to rely. 


The next objection is that the Lower 
Appellate Court was wrong in acting under 
the provisions of Section 280 of the Coda 
of Civil Procedure, inasmuch as the plaintiff 
was not in actual possession of the property 
in dispute. But the Courts have found that 
the person in actual occupation, namely, 
Boodhie Singh, was a tenant of the plaint- 
iff, and that the plaintiff had been in the 
receipt and enjoyment of rent through him. 
Possession by receipt and enjoyment of rent 
is as good in law as actual occupation, 
and we do not see any reason why wè 
should hold that the provisions of Section 
280 apply to those onses only in which 
the party seeking for relief under that Seo- 
tion was in personal occupation. 


We see no reason to interfere with the 
judgment of the Lower Appellate Court, 
and we therefore dismiss this appeal with 
cosis. 


The 20th January 1871. 


Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Ront suit—Hxrcoss area -Motice—Sec- 
tion 13 Aot Z. 1859. 


Case No. 1591 of 1870, under Aot X of 1859. 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the Tth 
May 1870, reversing a decision of the De- 
puty Collector of Monghyr, dated the 80th 
November 1869. 


Thekmes Boldar (Defendant) Appellant, 
PET INS 


Ram Kishen Lali (Plaintiff) Respondent, 


Moonshes Mahomed Ywusoof for Appellant. 
Hr. R. E. Twidale for Respondent. 


Ault for arrears of rent of a quantity of land alleged 
to have been heid by dafendant over and above the 
quantity covered by his potteh was held tobe in sub- 
atanoe a sult for rent at an enhanced Tate requiring the 
issue of a notice under Section 18, Act X of 1859. 

The objection that no notloe bad bean served, though 
not taken in the Court below, was allowed in special 
appeal, tnasmoch as the sult had infringed provistons 
of law which were not mere matters of form, ‘bat 
substantial protection to tha ryot for whose benat 
Act X was enacted, 


Bayley, J—I am of opinion that the 
plaintiffs suit in this case must be dismissed, 
although not for the same reasons upon 
which the first Court has proceeded. 


The plaintiff sued for the rent of 20 bee- 
gahs aad odd cottale of land for the years 
1274, 1275, and 1276 on the allegation that 
the defendant obtained from him a potteh 
for 142 beegahs and 18 cottaba, but that 
over andabove that quantity he actually held 
and occupied the said 20 beegahs in excess 
and therefore was liable to pay the increased 
rent claimed. 


The defendant averred that there was no 
excess of land whatever, and added, appa- 
rently by way of challenge and not as an 
admission or waiver, that if it were proved 
that he was in occupation of the excess lands 
stated by plaintiff, he was ready to pay the 
same rent for them as he did for the other 
lands, 


Now, in the firat place, in a suit like this 
which was in substance a suit for rent at 
enhanced rate on the ground of excess area, 
the service of a notice before sult was neces- 
sary by Section 138 Act X of 1859. The 
terms of Section 18 ara :—“ No ryot or un- 
“der-tenant, &c., ahall he liable to pay any 
“higher rent than the ref payable for the 
“ previous year, unless a flee G notice shall 
“have been served,” &o. &c. 


Now, in this case itis admitted that no 
notice was served on the defendant. It fol- 
lows, therefore, that under the law the de- 
fendant is nåt liable to pay the enhanced 
rate that the plaintif has claimed, It was 
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the duty of the plaintif, if he wished to 
enhance the rent on the ground of excees 
area, to bring his suit in strict conformity 
to the requirements contained in the provi- 
sions of Section 18 for such enhancement. 


It is urged, however, that this objection 
was not takenin any Court below, but at 
the same time it is admitted, for it cannot be 
questioned, that this Court hes discretion in 
each particular cose to allow any new ob- 
jection that it thinks fit either at the motion 
of the party or otherwiee, and I think that 
the present is a case in which that discretion 
ought to be exerolsed ; for if we are to hold, 
notwithstanding the absence of notice in 
this case, that the ryotis liable to pay an 
enhanced rent, it would be holding in direct 
opposition to the prohibition contained in 
` Section 18 Act X of 1859. I think, there- 
fore, that in this particular case where the 
suit is eo improperly brought against the 
provisions of law (and those provisions are 
not mere matters of form but substantial 
protection for the ryot for whose benefit 
the Act was enacted) we should allow the 
objection to be taken although it was not 
taken in the Courts below. 


Further, the plaintiffs suit was for rent 
of land alleged to have been held and occu- 
pied by the defendant in excess of the 142 
beegahs mentioned in the pottah; and for 
this purpose the evidence of the Patwaree, 
Mondul, or any of bis land agents would 
have been the best evidence and he shoald 
have also proved his case by the dagwaree 
chittahs which are in the hands of every 
man who is, as plaintiff is shewn on the re- 
cord to be, the owner or farmer of an entire 
pergunnah ; but nothing of this kind has 
been done. An Ameen wna ordered to in- 
vestigate as to what was the area of the 
excess lands held by the defendant. The 
Ameen found 82 beegahs,—or 12 boegahs 
lands in the defendant’s ocoupation beyond 
the 20 beegahs excess for which plaintiff 
claimed an enhancement of rent It ap 

too, that as to these extra lands two 
persons, Patur Beldar and Dugree Beldar, 
advanced claimsto the effeet that the lands 
were theirs and iff the defendant's, but this 
point does nof,seem to have been investiga- 
ted either by#he first Court or by the ae 
Appellate Court. The first Court proceed- 
ed upon the ground that as the plaintiff 
could not point out what extralands were 
held by the defendant, he could not succeed 
in this case. On appeal, the loer Appellate 
Conrt says :— As the entire pergonnah 
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“ was leased to the plaintiff, unless it can be 
“ shown that the terma of the lease specially 
‘f barred the plaintiff from receiving rent for 
“any land over and above the lands for 
“which pottaha were granted to the ryots 
“ by the settlement officer, the plaintiff, as 
‘lessee of the entire pergannah, ia legally 
“and equitably entitled to the rent of any 
“ extra lands cultivated within the precincts 
“of the estate covered by his lease;” thus 
wrongly putting the burthen of proof, which 
ought to have been placed on the'plaintiff, 
upon the defendant, 


The legal course which the plaintiff ought 
to have pursued was that of serving a legal 
notice on the tenant under Section 18 Act 
X of 1859 before the institution of the suit, 
and then furnishing proof of the facts stated 
in the notice as the ground for seeking en- 
hanced rent, vis., an excess of area. Bat 
nothing of this kind has been done. There 
is no ohittah or any other similar evidence 
adduced to identify the lands claimed as ex- 
oess lands, and in fact every thing is wanting 
which ought to have been legally proved in 
the case, Had the plaintiff given some 
proof of the justice of his claim, probably 
this Court would have thought it proper to 
offer him an opportunity of making up the 
deficiency in his evidence ; but such as it is, 
his case is in the firat illegally brought, and 
in the next wanting in legal proof. The 
practice of sending Ameens to take evidence 
in cases like this, where the evidence ought 
more properly to have been taken before the 
Oourt itaelf, is, in my opinion, not only erro- 
neous in law, but very likely to tend to mis- 
chief and injustice, : 

Thus, the plaintiff having come into Oourt 
without doing a single thing which under 
the law he was required to do, his auit muat 
be dismissed without prejudice to any far- 
ther action that he may be advised to 
bring. 


As the objection as to notice was not 
takenin any Court below, I think each par- 
ty should bear his own costs throughout, 


Mitter, J—I oonour in dismissing the 
plaintiffs suit. The suit was ostensibly 
brought as an ordinary suit for arrears of rent, 
but in substance it was a suit for arrears 
of rent at enhanced rates, It was, there- 
fore, incumbent on the plaigtiff to serve a 
notice upon the defendant, under the provi- 
sions of Section 18 Act X of 1859, before 


he commenced any proceedings on sucha . . 


caube of action. 
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Is is said that this objection was not 
taken in the Court below, but the objection 
is one which goes to show, uuder the ex. 
press words of the Section above referred 
to, that the defendant is not liable to pay 
any enhanced rent to the plaintiff, because 
he was not served with the notios required 
by that Section. It is quite clear that the 
defendant has been throughout contesting’ 
his liability to pay any enhanced rent, and 
ander such circumstances it cannot be for a 
moment contended that there was any walver 
on the part of the defendant. Whether I 
should have allowed this objestion to be 
taken in special appeal, if the clroumstances 
of this case were different from what they 
are, it is not necessary for me to say ; but 
looking to the way in whioh this suit was 
brought and managed on the part of the 
plaintiff in the Courts below, I am olearly 
of opinion that he is not entitled to harass 
the defendant by continuing this litigation 
any further. Instead of coming forward 
with olear and distinot evidence in support 
of his allegations, he has left every thing to 
be proved for him by the Ameen; and al- 
though there is nothing in law which 
prevents @ party from asking for a local 
investigation, I cannot help remarking 
that the plaintiffs request for such in- 
vestigation in this case was nothing but 
an expedient to do away with those pro- 
visions of the Code of Civil Procedure which 
enjoin that, except under special ciroumstan- 
cea, witnesses should be examined in open 
Court in the presence of the parties, and not 
by commission. Is is trae that the Ameen 
was competent to take the depositions of 
witnesses, but I see no reason whatever why 
those witnesses should not have been pro- 
duced and examined in open Court. No in- 
spection of the land was n in this 
case, and the first thing that the plaintiff 
ought to have proved was, not merely that 
the lands in dispute were situated within the 
geographical limits of the pergunnah leased 
to him, but that those lands were included 
in the settlement made with him, and that 
the defendants were in point of fact in oc- 
cupation thereof as his tenants. Nothing 
of this kind has been attempted to be done, 
ond I would, therefore, without going eny 
further into the merits, dismiss this súit on 
the simple ground thatno enhancement of 
rent cau be decreed against the defendants 
in the absence of the notice: prescribed by 
Section 18 Act X of 1859. 


I agree also in the order as to costs. 


The 24th January 1871. 
` Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Certificate of administration—Hoirs 
` —Baintenance. 


Case No. 21 of 1870. 


Application for review of judgment passed 
by the How’ble Justices H. V. Bayley 
and Dwarkanath Mitler, on the 18th 
July 1870, in Miscellaneous Appeal No. 
88 of 1869. 


Dinobundhoo Chowdhry ( Objector) Peti- 
Honer, 


versus 


Rajmohinee Olowdhrain (Petitioner) Op- . 
posite Party. 


Air. J. W. B. Money for Petitioner. 


Hr. J. Graham and Baboos Hokendro Lall 
Shome and Grija Sunkur Mojoomdar 
for Opposite Party. 


Where the will set up by objectors to an application | 
by the natural heir for a cate of administration is 
not sufficiently proved, a Court is justified in looking 
on the natural heir as the party entitled to the cartl- 


The question of the adequacy of the maintenance 
granted to widows and daughtars must depend in esoh 
ose on its own peculiar clroumstanoces, 


Bayley, J.—Avreg fully hearing the 
learned Counsel for the applicant, I am atill 
of opinion that, for the purposes of a certifi- 
aate, the will propounded by Dino Bundhoo 
is not sufficiently proved “Sg justify me ia 
holding that he is entitled ynder it to that 
certifloate in preference to th& widow, the 
next heir of the decea sad. 


The two main points argued are—jirstly, 
thut the inadequacy of the grant made to the 
widow and the daughter in the will muss not 
weigh against the direct evidence iu support 

o 


74 Civil 


THE WEEKLY REPORTER., 


Rulings. ` [Yol XY. 





of the will; and secondly, that the mainten- 
ance allowed is in accordance with the castom 
of the family, as is proved by certain records 
in the case of a brother and an unole in the 
same family. 


When we first heard the case, we consider- 
ed the evidence very carefally, and weighed, 
on the one hand, the direct evidence as to 
the execution of the will, and on the other, 
the probabilities and surrounding circum- 
stances of the onse, and thought it immaterial 
aud improbable that the widow and the 
daughter should be left without those ordi- 
nary provisions generally made to such near- 
est of kin. 


After e full rehearing of the whole case to- 
day, I still adhere to the opinion that I 
formerly entertained. I think thatthe special 
title, that is, the will, set forth by Dino 
Bundhoo is not sufficiently proved, and that 
thus for the purposes of the certificate we 
ore justified to look to the natural heir as 
the party entitled to it.” 


As to the other wills that have been filed 
to show that rupees 25 was the ordinary 
maintenance allowed for next heirs, widows 
nnd daughters, in other cases in the family of 
the testator, we have to observe in the first 
place that those wills are not proved; and 
secondly, we must not come to any conclusion 
in this onse simply on the acts of the other 
members of the family in other cases, and 
euch case must depend on its own pecaliar 
circumstances. It may be that some special 
reasons exist in relation to one member of 
the family which do not hold good in the 
case of another. But be that as it may, the 
result of a careful consideration of the whole 
evidence and ‘circumstances of this case is 
that the will propounded by Dino Bundhoo 
is not sufficiently proved to divest the natural 
heir of her right to the certifleate. The 
petitioner is, no doubt, entitled to bring a 
regular suit if he isso advised. This order 
will not prejudice his so doing if advised. 


The application is rejected with costs. 


Mitter, J.—I ghour in rejecting this ap- 
plication. The new documents ought not to 
be admitted f The petitioner had ample 
opportunity to produee them at the first 
trial, particularly after the order of remand. 


Upon the other arguments, I have already 
expressed my opinion in the judgment for- 
merly delivered by me, and I adhere to that 
epinion pow. f 


The 24th January 1871. 
Present: 


The Hon’ble G. Loch and Onoooool Chan- 
der Mookerjee, Judges. 


Hrocution—BHefund—tInaterest. 
Case No. 889 of 1870. 


Miscellaneous Appeal from an order passed 
by the Judge of Moorshedabad, dated the 
80th August 1870, modifying a decision 
of the Subordinate Judge of that Dis- 
trict, dated the 14th May 1870. 


Wooma Soonduree Burmonia (Judgment- 
debtor) Appellant, 


versus 


Gooroo Pershad Roy and others (Decree- 
holders) Respondents, 


Baboo Mokines Mohun Roy for Appellant. 


Baboos Anund Chunder Ghossal 
Mokendro Lali Seal for Respondents. 


While a special appeal was pending, the decres-holder 
took ont execution and realized a sum in satisfaction of 
hus whole decree., The decree hs been modifed 
and the amount decreed reduced, the Jadgment-debtor 
applied for a refund of the excess payment, and this was 
awarded to him with interest. 

Harb that mterest was rightly awarded. 


and 


Loch, J.—Ir appears that in this case a 
decree was passed by the Judge of Moor- 
shedabad in alteration of a decree of the 
Subordinate Judge. By that decree the 
Judge awarded to the plaintiff wasilut for 
five years on aocount of one mouzah Dhu- 
rampore, and for two years on account of the 
other two mehals Tebatee and Baboopore, 
with interest thereon. A special appeal was 
preferred to this Court when the decree 
of the Judge was modified on the 14th May 
1869, and the plaintiff was declared entitled 
to mesne profits only for two years on 
acoount of mouszah Dhurumpore ns well as 
of the two other villages, It appears also 
thet while the special appeal was pending, 
the plaintiff took out exeoution in August 
1868, and realized from the defendant the 
sum of Rupees 1,967-10-9 in satisfaction of 
the whole of his decree. Oh that decree 
belng modified by an order of the High 
Court, the defendant applied for a refund of 
the excess payment, and the Judge has 
awarded him ihe sum of Rupess 1,607 14-4 
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being the principal, interest, and costs whioh 
he had paid in excess of the amount decreed 
by the High Court. 


Now it is contended before us that the 
Judge should not bave awarded interest on 
the principal aum which was ordered to be 
refunded tothe debtor. But we do not see 
that this objection is of any weleht. The 
case ‘is a simple one. In liquidation of the 
decree which was then outstanding against 
him, the defendaut paid down the sum of 
rupees 1,967-10-9, and when that decree 
was modified he asked that so much of the 
som whioh he had paid in excess of the 
amount decreed by the High Court might be 
refanded to him with interest ; and we think 
that the Judge was perfectly right in award- 
ing intereste The decree-holder had taken 
out the. money and had made use of It, and 
when he was obliged to refund the money 
the debtor was entitled to receive interest 
upon that money, which properly ought ne- 
ver to have found its way into the hands of 
the decree-holder. 


We think, therefore, that the objection 
now taken before us must be disallowed, and 
the appeal dismissed with costs, sixteen ru- 
pees being allowed as pleader’s fea, 


Mookerjee, J.-J concur. 


EEE IT ES 


The 23rd January 1871. 
Present: 


The Hon’ble J. P. Norman, Officiating Chief 
Justice, and the Hon’ble G. Loch, Judge. 


Transfer ofa decree—Seotions 2 and 


In the matter of. 
Sreemutty Jagodamba Dossce, Petitioner. 
Mr. R. T. Allan for Petitioner. 


Where by the operation of Ast VIII (B. O.) of 1889 
Act II of 1870, a deores is tranaf (6, A Se 
Conrt of a ty Collector to that of a Subordinate 
Judge) eny as toa matter prior to, cr which 
may ı the decree, (a. g., an application for a review) 
must be made to the which passed the denres, 

Norman, C. J.—It appears to us that 
there is no ground for our interference in 
this oase. By the conjoint operation of Aot 
VIII of 1869 and Act III of 1870, B. C., the 
deeree against the applicant, Sreematty 
Jugodumba Doasee, was transferred from the 
Court of the Deputy Oollector to that of the 
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Subordinate Judge of 24-Pergunnahs. The 
Subordinate Judge who was executing that 
decree made a oertain order. The applicant 
then presented a petition to the Subordinate 
Judge to review the judgement of the 
Deputy Colleotor which was passed so long 
ago as the 16th June 1869. The Judge 
refased that application, considering that he 
had no jurisdiction to entertaiu; and thet 
if the petitioner desired to have that dearee 
reviewed, her proper courso was to apply 
to the Deputy Collector. 


We think that the Judge was perfectly 
right. Under Section 8 Act III of 1870 
the decree alone was transferred, that is, 
transferred for the purpose of executlon, 
If there had been any doubt as to the trans- 
fer of the suit by the transfer of the decree, 
that doubt would have been set at rest by 
the 2nd and 5th Sections of Aot III of 1870, 
which show clearly that any applicalion in 
the suit as to a matter prior to, or which 
might affect, a decree must be made, not to | 
the Court to which the decree was trans- 
ferred, but to the Court by which the de- 
cree was m de, The application is refused, 








The 23rd January 1871. 
Present: 


The Hon’ble F. B. Kemp and F. A, Glover, 
Judges. 


SAndowments (wuqf) —Mxrecution—At« 
tachment—Leaseos. 


Caso No. 152 of 1870. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
2lst September 1869, modifying a deci- 
sion of the Subordinate Judge of that 
District, dated the 24th June 1869. 


Mr. James Fegiedo (Defendant) Appellant, 
versus 


Mahomed Mudessur and others (Plaintiffs) 
Respondents. 


Messrs. C. Gregory and J. S. Rockfort and 
Baboo Taruch Nath Sein &r Appellant. 


Baboos Chunder Madhub Ghose aud Romesh 
Chunder Mitter for Respoudent. 


Where property is endowed (mad the 
Peart and as eee ea be fd ga Crusis 
Mutwullee), it be soid in stuafaction of a claim 
against him. 


° z 
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A widow olilming to be euch trustee cannot be bound 
by a decision adverse to a claim eet up by her husband's 


gvrand-father In respect to the pope concerned, if 
sho was not a pariy to the litiga 


Where landed property is attached in execution ofa 
deciee, the party attaching 1s bound by a lease obtained 
for lt priur to his attachment. 


Kemp, J.—TuHis suit was remanded on the 
19th August 1868 by Justices Bayley and 
Macpherson.* The decision remanding the 
ense is n very elaborate one, and enters most 
fully into the case both on questions of law 
and fact, 


Mr. Justice Macpherson, who gave the 
| deciston, observed that ‘ the onse wns really 
“a very difficalt one, involving many very 
“complicated and intricate questions, and 
“ the consideration of various previous de- 
“orees, the effect of which it was nat very 
‘easy to ascertain, accurately.’ Further, 
thnt learned Judge remarked thas “it was 
* impossible to discover and declare the true 
“relative positions of the pnrties without 
“ going with the utmost precision and ac- 
‘‘curacy into all the details of what has 
“occured, both as to the results of previous 
“ litigation as to the property in dispute, nud 
“in the course ofthe denlings between the 
“appellant and the widows iu relation to the 
“ giving the lease to the appellant and sub- 
“ sequent thereto.” 


The case has oocupied much of our time, 
and we cannot without entering into some 
detail satisfuctorily dispose of it. 


The conse is briefly this:—The plaintiff, 
special respondent, is an auction-purchaser in 
execution of a decree of the rights and in- 
terests of Dad Alı ond Mahomed Ali, two 
‘brothere. It has been found, and the point 
is no longer open to’ discussion, that Maliomed 
Ali had no rights and interests such os 
could pass to the plaintiff under the pur- 
chase. Dad Ali, the remaining judgment- 
debtor, is represented by his two widows 
Akburoonissn and Nujoomooniasn. 
fendant, special appellant, Mr. Fegredo, is 
the proprietor of the National Hotel nt 
Burdwan. The plaintHf, after his purchase 
in February 1864 of the rights and interests 
of Dad Ali, sued“Fegredo for the rent of the 
anid house, alleging that on the 14th August 
18€5 he sewed a notice on the defendant 
Fegredo to quit, hot the whole house, bat a 
13 anna share of the house; and that if he 
did not quit he would be charged with rent 
“atthe rate of 100 Rupees per mensem for 
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the13 annas share of the house in lieu of 
40 ı upees, the reit hitherto paid by the tenant 
Fegredo, 


The defendant Fegredo’s defence was 
briefly to this effect,—that he held a lense 
from Akburoonissa and Nujoomoonissa, the 
two co-wives aud widows of Dad Ali, ex» 
ecuted on the part of Akharoonissa and 
confirmed on the part of Nojoomoonisss 
before the date of the attachment taken out 
by plaintiff in execution of hia decree; 
that this lease givea him a good title as 
against the plaintiff. Fegredo further alleg- 
ed tlint Khyrat Ali, the grand-father of 
Dad Ali and Mahomed Al, mnde a will 
by which he endowed the property ; that 
Dad Ali by an exolange with his 
brother Mahomed Ali obtained this house 
in liea of another house at the same station 
of Burdwan, and that by the exchenge the 
whole house in diepute known as the © Cap- 
tnin Saheb’s Kootee’ became wuqf; that 
Dud Ali by hts will left the property in 
dispute as wuqf to his two widows in the 
proportion of ]O-annas to the younger 
wife Nujoomoonissa, nod 6 ennas to the 
elder wife Akburoonissa, Fegredo, there- 
fore, contends that ag the house in dispute 
was waqf property, it could not be sold tn 
execution of a decree against Dad Ali or 
his widows as representing him. 


Fegredo obtained in the first instance a 
lease for the whole house from Akburoon- 
nissa alone on the 4th’ Bhadto 1269. This 
was admittedly before the attachment and 
snie in satisfaction of the decree undér 
which the plaintiff purchased. He alleges 
that on the 12th Aughran 1269, he obtained 
from the other widow Nojoomoonissa a 
confirmation of the above lease, which con- 
firmation is also prior in date to plaintiff's 
attachment; that in Assin 1270, or sab- 
sequent to the plaintiff's attacliment, Nujoo- 
moonissa executed a formal lease to him’ of 
her share in the house. The defendant 
Fegredo in addition to denying the plaint- 
iff’s title pleaded further, that he had ex- 
pended a large sum of money in repairiog 
the house, and that his leeso:s had agreed to 
allow him 2,000 rupees for the repairs with 
interest at 5 per cent., the said sum to be 
recovered by deductions from the rent. He, 
therefore, claimed the benefit of this ar- 
rangement nas agninét the plaintiff, if liable 
at all to the plaintiff. i . 

In the first instance and before the re- 


mand, the Piincipal Budder Ameen found 
that the property was not wuqf, and gave 
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a decree to the plaintif at 40 rupees per 
mensem. The Jadge held that the lease by 
Akburoonisan was bond fide, but that the 
alleged ratification by Nujoomoonisea by let- 
ter prior to attachment had not been proved. 
He objected to the lotter, first, that it was 
n copy ; secondly, beenuse Fegredo had not 
deposed on onth fo the circumstances under 
which the letter was given to him. 


The Jadge held that the plaintiff was not 
bound by the lenge of Nujoomocnissn. He, 
however, was of opinion that Fegredo was 
entitled to a fair sum for repairs done, ns 
such repairs were requisite. The case was 
remanded by him for farther investigation, 
as to the extent and amount of repnirs done. 
A decree was given to the plaintiff at the 
rate of 100 rupees per mensem for the 10 
annas share from date of notige to quit, sub- 
ject to a deduction: of what might on en- 
quiry be found due on account of repnirs. 


Both parties appealed, and this Court re- 
manded the case directing the jadge to try 
the following issnes :—I1st—As to the date 
on which Nujoomooulssa first conflrmad the 
lease to Fegredo. 


The Court directed this issue to be pro- 
perly tried and decided, fresh evidence 
being gone into for this purpose. It further 
direcied that both Fegredo and Najoomoo- 
nisa should be examined strictly as to the 
exact date on which, and circumstances un- 
der whiph, the letter of confirmation was 
given. 


Zod Tssue,—Whether the honse in dispute 
came to the hands of the widows of Dad Ali 
as wuqf, and was wuqf at tle time the lense 
was given to Fegredo by Akburoonisan. 


With regard to this issue this Couré re- 
marked—‘ that there can be no doubt that 
“the house wns treated by Dad Ali in his will 
“as wogf, and was left in the propottions of 
“G annas and 10 annas to his widows ; that 
“the Judge had adopted and acted upon the 
“ gift to the widows, but had not recognized 
“or given effect to so much of the will as 
“treated the property as woqf; that it 
“might be, ag the Principal Sudder Ameen 
“said, that the will of Khyrat Ali had been 
“declared by a competent Court to be a 
“forgery and that this. house never came 
“into the hands of Dad Ali as wuqf; but 
“it was mater for consideration whether 
“there was nny thing which preveuted Dad 
“AH from himself making the prope ty 

“wugf and learing itas Bnch to hia widows.” 
Jf, observes the learned Judge, tho question 
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as to this house being in the handa of the 
widows ns wuqf has heen determined by 
a judicinl decision, which is conclusiva 
against the ‘parties in this anit, ‘bf cogrea 
there isan endof the matter ; batzjt was not 
ensy to discover whether thera was really 
any binding decision on this point, 


The learned Judge in framing issne No. 2 
observes further, that it is possible that the 
property in dispute may be wnhaf of the 
creation of Dad Ali, and directed that this 
question must be distinctly disposed of ; that 
the Judge mast oousider and state with pre~- 
cision what particular decisions, if any, re- 
lating to the matter in issue tn ihis swil aro 
admissible as evidence and are binding òa 
the parties, 


The Jadge was also directed to find whe- 
ther the endowment was bord fide or merely 
nominal, for if the latter it would not be 
valid wuqf as against the plaintiff. 


8rd Tasue.— What is a fair and reasonable 
rent forthe 10 annae share of the house. 
Iu deciding this issue, the Judge was directed 
to consider the state of the house when 
Fegredé entered upon the occupation, as also 
tle rensonable and necessary repan execut- 
ed by him slnoce his entry. 


Asregards the cross-appeal of the plaint- 
iff, the learned Judge, Macpherson, remark- 
ed thnt it is clear that the liability of the 
plaintiff to the deduction claimed for repairs 
depends entirely on the date of the agreement 
to allow euch repairs entered into by the 

widows; if it was entered into before the at- 
tachment, it ia binding on the pluintitf exact] 
in the same degree ns the lense ; if after the 
attachment it cannot in any way biud the 
plaintiff, 


After remand the ense was re-tried by 
the Subordinate Judge, Baboo Russick Lall 
Bose, who dismissed the plaintiff's suit with 
costs. The Subordinate Jodge held that 
the property was wuqf, for, observes the 
Subordinate Judge, it is clear that Dad Ali 
alone had any title in the property, which 
would not have been the case if the proper- 
ty was not endowed. He*further held that 
there wna nothing in the former decision to 
show that the act of Dad Ali %y making the 
weugf was invalid; and with refereuce to 
the 6o0n4 fide clisractey of the endowment, he 
found that from the evidence of some of the 
witnesses produced by the plaintiff, it might 
be gathered tleat during the life-time of both 
Klyrat Alland Dad Ali the property wag 
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used ns wuqf in their family, and the pur- 
poses for which the endowment was made 
were carried out. 


The Subordinate Judge refers to the deed 
of exchange dated the 14th Bysnok 1265, 
and tothe willof Dad Ali dated 22nd Bysack 
of the same year. This will, he observes, 
is registered, and was executed and acted 
upon long before the attachment and auction- 
purchnse of the plaintiff, and -that at the 
time this deed was executed there was no 
necessity for preparing it fraudulently : hence 
it cannot be said that the act of making 
the property wuoqf was invalid, or that 
it was not really made waqf. Further, 
thnt a decree of the late Sudder Court in 
September 1861 shows that Dad Ali ap- 
pointed his two wives Mutawallees, and that 
an objection thereto ralsed by the co-sharers 
wns rejected and a certificate granted to the 
widows according to the terms of the will of 
Dad All. The Subordinate Judge ends his 
judgment by remarking ‘‘ that as the plea 
“of the wuqf character of the property 
“was established ond supported by the 
‘‘ evidence, it was needless to adjudicate 
“ upon the other issues framed by the High 
“ Oourt.”’ 


The plaintiff then appealed, and the Judge, 
Mr. A. E. Russell, on the main question 
of wuqf or no wuqf, remarks that “the 
“ previous Htigation to be found in decisions 
“ Nos. 7 and 8 had disposed of the question 
“of endowment in as far as the endowment 
“by Khyrat Ali is concerned, as the plaintiff 
“in one of those suits, who is one of the 
“ present defendant’s lessor, sued to set 
“ aside an auction-sale on the ground of the 
“ property sold by the same being portion 
“ of an endowment, her claim was dismissed ; 
“and seeing that these lessors at that time 
“í declared that they held ander the will of 
“ Dad Ali, and did not prove in these cases 
“that any endowment was created by that 
“will, I very much doubt whether their 
“ lessee (Fegredo) is now entitled to raise 
“ that question.” ‘The Judge, however, in 
order, as be says, to carry ont the direotions 
of this Court, states that “he has given 
this matter attenfion nleo,” and having read 
the will and deed of exchange, he la of opinion 
that these dgboments are not of such a nature 
as to create any endowment. The Judge 
proceeds to observe that “ the testator, $ 6., 
Dad All, holding as a Mutawnilee could not 
not do otherwise than hand down the pro- 
perty to other trustees; bat when it is proved 

‘that Dad All did not bold bya valid deed 


of endowment, because though he declared 
himself to bea Mutawaullee, he was “ de 
facto proprietor of the property.” 

With reference to the issue as to the data 
of the letter of confirmation by Nujoomoo- 
nissa of the lease to defendant, the Judge 
observes that ‘‘ he considers that the lady 
“ has most glaringly shirked from answering 
“any direot question regarding it, while ahe 
“ is able to speak to any other of the numer- 
“ ous points on which she was examined ; 
‘farther that beyond the admission by the 


“ lady that the letter bore her seal, she had 
“not attested it.” ; 


With reference to the evidence of Fegredo, 
the Judge observes that Fegredo failed to 
fix in any intelligible way the period at 
which the letter was given. For these 
reasous, the Judge was of opinion that 
Nujoomoonissa “has purposely shirked the 
question as to the time at which the letter 
Was written.” 


In the matter of the notice to the defend- 
ent Fegredo to quit the house unless he 
agreed to pay the enhanced rate of rent 
demanded, the Judge was of opinion “ that 
“ he was not justified in awarding the rent 
“demanded inthe notice from date of the 
“notice or even fiom the date of suit ;” 
the defendant will be liable, says the Judge, 
“ to pay rent according to the rate which 
“ the Court deems to be equitable from the 
“ date of the Judge’s decree.” 


In the matter of the claim made by the 
defendant for repairs and re-conatructions, 
the Judge was of opinion that ‘‘ they cannot 
“ be binding upon the plaintiff, for the con- 
“gent of the defendant’s lessor, namely, 
‘t Nojoomoonisssa, to the bill for repair, &o., 
“ amounting torupees 2,000, was given after 
“ the date of attachment ;” further, as the 
defendant has been in possession of the 
house for a number of years at a low rent, 
the Judge did not think “ that itis now neces- 
“sary to allow the defendant to claim a 
“lower rent in future on the plea of the 
“expense he has been put to in the con- 
“ gtroction of rooms and the repairs of the 
“ house, especially as the amonnt expended 
“is excessively badly established.’ The 
Judge found that a fair and equitable rent 
was rupees 100 per mensem ; but “as the 
‘ suit was one for arrears of rent of a house 
“and not for a settlement gf the rate at 
‘“ whioh it can be held in fature,” the Jndge 
would not pass any opinion “ as to the rate 
“which the defendant will be liable to pay 
‘hereafter pn acoount of the 10 annm 
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“share of the property.” The Judge decrees 
the rent at theexisting rate, i. e., 40 rupees 
.per mensem up to the date of suit, Each 
party to pay his own costs of the appeal. 
Agninst this decision both parties came up 
in appeal to this Court. 


Wo take the question of woq? first, for if 
this property is wuqf it will be unnecessary 
to consider the other questions raised by the 
remand order, inasmuch asif the property 
in dispute was eadowed by Dad Ali and as 
such devolved to hia widows as trustees, it 
could not be sold in satisfaction of a claim 
against Dad Ali, aud consequently no title 
has passed to the plaintiff as against Fegredo, 
the lessee of the widows, by the purchase of 
the plaintiff in execution. 


In disposing of this issue, we have to con- 
sider, as the Jadge was directed to consider 
by the order of remand, the effect of the 
previous litigation with reference to this 


property, for, as observed by the learned’ 


Judges remanding the case, “it is matier 
“ for consideration whether there was any 
“ thing which prevented Dad Ali from him- 
“self making the property wuqf and 
“leaving it as such to his widows.” Of 
conres, if the question as to the property in 
dispate-had been determined by any judicial 
decisions which are conclusive and binding 
upon the parties to this suit, there is, ns 
observed by the remanding Judges, ‘‘ an end 
of the matter,” 


The previous litigation referred to has 
been submitted to our consideration. It 
consists of two decisions Nos: 7 and 8. 
Now, in the first place, the parties to the 
present suit were not parties to the suits 
Nos, 7 and 8. The euit No. 7 was a claim 
made by Akburoouissa, one of the widows of 
Dad Ali, against Sutto Butee Dossee and 
others in the summary department. Akbur- 
conissa’s lease has been found to be valid as 
against the plaintiff in the present suit. 


In No. 7, the then Principal Sudder 
Ameen, Mr. J. Reily, held that although 
Akburoonissa was not a party to the pre- 
vious litigation with respect to the endow- 
ment by Khyrat Ali which had been found 
to be not proved, yet as she was the wife of 
Dad Ali, she was bound by the decision 
holding that the endowment by Khyrat Ali 
Was not proved. 


No, 8.—In this case the other widow 
Najoomoonissa was the claimant ; Sutto But- 
teo and others were the opposite parties, 
To this proceeding peither the plaiuiif in 
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this suit nor the defendant Fegredo wasa 
party. Nujoomooniasa stated in that case 
that her husband Dad Ali had endowed the 
property now in dispute after an exchange 
with another property. The same Principal 
Sadder Ameen, Mr. J. Relly, relied upon his 
decision in No. 7 and rejected the claim 
of Nujoomoonissa. In neither of these pro- 
ceedings can we find that the question of 
whether Dad All himself endowed the pro- 
perty in dispute and left it as such to his 
widows was decided. How the widow of 
Dad Ali was bound by any decision adverse 
to a claim set up by Khyrat Ali, simply 
because she is the widow of his grandson 
Dad Ali, it is not ensy to understand. We 
can, therefore, have no hesitation in saylog 
that there have been no decisions by any 
competent Courts which, on the question of 
whether the property was endowed by Dad 
Ali or not,are binding upon the parties to 
the present suit; and we concur with the 
first Court in holding that the former deoi- 
sions did not dispose of the above question. 
There is evidence which was believed by the 
first Court, and whioh is not rejected or even 
touched upon by the Judge—that the profits 
of the endowed property were devoted to the 
purposes for which the endowment was creat- 
ed, and there is the very important fact 
noticed by the first Court, bat wholly lost 
sight of by the Judge, that if this property 
had not been endowed, the two widows of 
Dad Ali would, under the Mahomedan Law, 
have inherited equally and not have succeed- 
ed as trustees to the property in the propor- 
tion of 10 annas and 6 annas respectively. 


We, therefore, concur with the first Court 
in holding that this property was endowed 
by Dad Ali, and as woqf came into. the 
hands of his widows as Mutawullees. Here 
we might well stop, but with reference to 
the letter of confirmation by Nujoomoovisaa, 
we think that the Judge is clearly wrong. 
Nujoomooniasa was examined by commission, 
and she was not oross-examined as to the 
precise date on which the letter was wiilten. 
The letter bears date prior to the attachment 
Nujoomoonissa deposes as to the clroomstan- 
ces under which the letter®was written, and 
being onnble to read and write she attested 
the letter by saying (hat the segl affixed to 
it was her seal, and that the letter was writ- 
ten with her consent, l 


The Judge is also wrong in saying that 
the defendant Fegredo does not in any “ in- 
telligible way fix the period at which the 
letter was written,” for wo fuq that Fogredg 
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does distinctly state the date of the letter, 
and when and nnder what circamstances it 
was written. The letter being in confirma- 
tion of the previous lease by Akburoonisss 
for the whole house, which has been found 
to be valid, and that lease and the letter con- 
firming it by Najoomoonissa being of date 
prior to plaintiff's attachment, plaintiff would 
be bound by hoth leases. 


Having found, however, that the property 
was wuqf greated by Dad Ali, and that his 
widows took the same as trustees of the 
endowment, and there being evidence not 
discredited or commented upon by the Jadge, 
that the endowment .was bond fide and the 

rofits appropriated aecdrding to the terms 

of the trust, we dismiss the plaintifi’s sgit, 
and decree this appeal with costs of both 
Courts payable by the plaintiff, special re- 
spondent. 

The eross-appeal of the plaintiff in the 
matter of the rate of rent is dismissed with 
costs. i 





The 28rd January 1871. | 
Present: 


The Hon'ble E. Jackson and Onoocool Chun- 
der Mookerjee, Judges. 


Section 347 Act VIII. 1859—De- 
fault—RBRe-admission. 


Shomaed Ali Sowdagur, Petitioner, 
versus 
Ensoof Khan Chowdhry, Opposite Party. 
Baboo Bhugobutty Churn Ghose for Peti- 


tioner. 


Baboo Debendro Narain Bose for Opposite 
Party. 

- An appeal having been struck off for default, appli- 

cation was made for re-admisslon ander Sesti 847 


Aot VIII of 1859; but the Judge refused the application, 
because the appellant bad not conformed to a rule which 


he had that two pleaders should be engaged in 


Heu EA Jadge was bound to ese whether the 
reasons set forth for readmission of the appeal ware sa- 
tsfactory of not. 

Mookeryee, J.—Im this case it appears that 
the etitiond was the appellaut in a certain 
appeal before the Judge of Chittagong. The 
appeal was called for hearing. Bat neither 
` he appellant nor his vakeel being present 
the appeal was struck off. Syhaequently the 
applicant applied to the Court under Seoc- 
tion 847 Act VIII of 1859 for randmis- 
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sion of the appeal, setting forth the reasons 
which prevented him from appearing when 
the appeal was called on for hearing. 


The Judge disposes of thia application by 
saying that, inasmuch as he had passed a 
rale that two pleaders should be engaged in 
every appeal, nad the rule of his Court is 
the same ns that existing in the High Oourt, 
he would not re-admit the appeal, . 


, We think that the Jadge was bound to see 
whether the reasone set forth in the applica- 
tion for the re-admisaion of the appeal were 
entisfactory or not. ‘This he has not done. 
We send the case baok to the Judge to act 
ander the provisions of Section 847, and to 
consider whether a good gronnd has been 
shown for the re-admission of the appeal, 





The 24th January 1871. 
Present: 


The Hon’ble H. V. Beyley and Dwarkanath 
Mitter, Judges. 


Wrong-doer—-Frand—Oivil Oourts— 
Jurisdiction—Possession—Title. 


Case No, 1193 of 1876. 


Special Appeal from a decision passed by 
the Subordinate Judge of Bhanguipore, 
dated the 22nd Alarch 1870, affirming a 
decision of tha Moonsiff of Teghra, dated 
the 28rd July 1869. 


Ram Saloy Singh (one of the Defendants) 
Appellant, 


Cersus 
Kooldeep Singh (Plaintiff) Respondent. 


Baboos Romesh Chunder Aliter and Nil 
Madhub Sein for Appellant. 


No one for Respondent. 


A wrong-doer who has forcibly taken possession of 
another man's pone is not entitled to withhold 
it from ite lawful owner on the ground of a fraud which 
has in no way affected his own status ar position, 

Civil Courta have no power to interfere with the 
vested rights of Ad a merely by rray of penalty, un- 
lesa they are authorized to do so by positive legislative 
enactment, 

Adverse possession for more than 12 years is of itself 
scfiicient to create a title, 


Mitter, J.—I ax of opinion that there is 
no groand for this special appeal. 


The ples ‘of bond Ade purchaser without 
notice is not-available to the appellant, who 


. is merely the purchaser of the righé, title, 
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and interests of Gondee Singh at a sale in 
execution of decree, nor does it appear that 
this objection was ever urged or attempted 
to be proved in either of the Courts below. 


, Lhe second 


sound, 

Granting that the vendors of the plaintiff 
had made the bennmee for the purpose of 
` depriving their oreditors, the position of the 
appellant would still remain the same, name- 
ly, that of a mere trespasser. I have already 
expressed my opinion on this point, or rather 
on a point cognate to it. in the case reported 
in page 136 of the 12th Volume of the 
Weekly Reporter, and I atijl adhere to that 
opinion. 


The suit is undonbtedly one of a civil 
natare, and there iv no express law or en- 
notment that I am aware of to bar its cog- 
pizance. The Civil Court is, therefore, 
bound to entertain it under the express pro- 
visions of Section 1 Act VIII of 1859, and 
if this is once conceded the only question we 
have to try is, whether the plaintiff or the 
appellant is the lawful owner of the property 
in dispute, 


Bat the answer to this question seems to 
be perfectly plain. The right of property 
woe vested in the vendors of the plaintiff, 

‘notwithstanding the fraudulent nature of the 
benamee ; fora mere beuameedar has no right 
of any kind whatever, there being no dis- 
tinction between legal and equitnble titles in 
this country. ' 

Why then are we to dismias this sult, 
merely because the vendors of the plaintiff 
had been guilty of a fraud against their 
creditors. The appellant has nothing what- 
ever to do with those creditors, nor is the 
person through whom he derives his title 
wholly innocent of the frand upon which he 
wishes to rely. What principle of justice or 
equity can he cite to support the contention 
‘that a mere wrong-doer like bimself, who lins 
forcibly taken possession of another man’s 
property, is entitled to withhold that pio- 

rty from its lawful owner upou the ground 
of a fraud which has no way affected his 
own status or position, and which was per- 
petrated against persons to whom he is an 
utter stranger, and who would be placed in 
R much better position by the success of 
this suit than by its dismissal, if their claims 
are still alive | As between the plaintiff aud 
the appellant there can be no doubt what- 
ever that law and justice ‘are both on the 
gide-of the former, for he is not only thé, 


objection appears equally un- 


logal owner, but a porehaser for valua 
wholly innocent of the freud, thongh he 
might hava come to the knowledge of 
it at the time of his purchase. The appel- 
lant is clearly a tresspasser, and I do not 
see any reason whatever why we should 
allow bim to take shelter under a fraud 
which was jointly committed by his pre- 
decessor in title and the vendors of the 
plaintiff against persons whose interests are 
no way involved in this ttigation. 


Tt has been snid that no one ought to be 
permitted to tnke advantage of his own 
fraud or of that of his predecessor in title. 
Bat whnt is the advantage which the plaint- 
if is endeavouring to take in this ense, and 
against whom? All thatthe pluintiff aska 
for is that the appellant should be compelled 
to give up a property whioh is lawfully his, 
and from whioh he has been forcibly dis- 
possessed by the appellant without the sem- 
blance of a title, Surely, there is nothiog 
unreasonable or unfair in such a prayer, 
whatever fraud the vendors of the plaintiff 
might have committed against other parties 
who cannot be possibly prejudiced by the 
result of this suit. On the contrary, it is 
the appellant who is seeking to take advan- 
tage of thant fraud, after having completely 
failed to justify the wrongful act of die 
possession which has been brought ‘home to 
him by the plaintiff. The objection that 
the plaintiff is trying to get rid of a deed 
executed by-his vendors is one more of form 
than of substance; nor does it appear that 
that objection can fairly arise in this case. 
There are no such things as deeds, strictly 
so called, in this country, and the relief 
asked for by the plaintiff can be granted to 
him without the reversal or cancellation of 
any deed that I am aware of, 


It has been farther argued that the sup- 
pression of fraud is indispensibly necessary 
for the protection of society, and that the 
euds of public policy require the dismissal 
of such suits for the snke of example. Bus 
the Civil Courts have uo power to interfere 
with the vested rights of parties merely by 
way of penalty, unless they are authorized 
to do so by some positive legislative ennot- 
ment. No considerations of publio policy 
ean justify such a course, mdre specially 
when the Legislature has vested the Crimi- 
nal Coaorts with full and ample jurisdiction 
in the matter. Suppose for instance thata - 
just claim is foolishly attempted to be sup- 
ported by a mhes of perjary and forgery, 
The suppression of perjury and forgery is 
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jost as much rawra for the protection 
of society as that of fraud. But the Privy 
Counoil have held that the Civil Oourt has 
no power to repudiate the civil righta of 
parties, merely because they have tried to 
support them by perjury aud forgery ; and I 
do not see avy reason whatever why the 
same principle should not be extended to a 
caso of fraud like the present. 


But there is another ground also upon 
which I would dismiss this special appeal. 
Both the lower Courts have concurrently 
found that the vendors of the plaintiff were 
in possession from the date of their purchase 
down to that of their dispossession by the 
appellant, that is to sey, for a period of more 
than 12 years. Adveree possession for such 
a length of time is by itself sufficient to 
create a title, acoording to the ruling of the 
Privy Counoil in the case of Gunga Gobind 
Mundal,* and the plaintiff is, therefore, 
entitled to recover the property irrespective 
of any question of fraud or bengsmeec. 

For the above reasons I would dismiss 
this special appeal with costs, 

Bayley, J.—I concour in dismigaing this 
special appeal. There is the fact found that 
plaintiffs vendors kad possession under an 
adverse title for more than 12 years, and 
such possession gives title in auch a case as 
this. 


t 





The 24th January 1871. 
Present: 


The Hon’ble L. S. Jackson and W. Ainslie, 
Judges. 


BMahomedan widow—Dower—FPosseca- 
sion, 


Case No. 1889 of 1870. 


Special Appeal froma decision passed by 
the Officiating Judge of Gya, dated the 
27th April 1870, a ing a decision 
of the Subordinate Judge of that Dis- 
trict, dated the 28th September 1870. 


Kareem Buksh Khan and others (Plaintiffs) 
Appellants, 


d versus 


Massamut Doolhin Khoord and others (De- 
fendants) Respondents. 


Moonshee Mahomed Yusoof for Appellants. 
maaalala oea 
%7 W. B. P. On p 3} 
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Mr. R. E. Twidale and Baboo Boodh 
Sein Singh for Respondente, 
In a sult against a Mabomedan widow by her huse | 


band's helr to recover possession of held by 
her in virtue of a claim for dower shoald of fors 
cbla dupossemeion fail and no other af defend- 
ant's possession be a Court would be justified in 
finding, as a matter of oe, that the defendant had 
got into on the by herself 


possession 
with the consent of the other . 


Jackson, J.—Tais was a soit against a 
Mahomedan widow to recover possecesion of, 
certain immoveable property, the plaintiff 
claiming to be the heir of that lady’s de- 
oeased husband and of the infant daughter 
of that husband aleo deceased. The plaint 
seta forth that the plaintiff had been in 
possession of tlre property in question, bat 
had been dispossessed by the act of the 
widow, who wrongfully gave the shares in 
question in lease to a different party. 


The defendant, the widow, averted that 
she was in possession of this property by 
virtue of a claim on the estate of her hus- 
band for dower which was then unsatisfied. 

The Courts below have both held that 
plaintiff, although entitled as heir, could 
not recover possession of the property from 
the hands of the widow, inasmuch as she 
was entitled to hold it in virtue of her lien 
on account of her dower, 

Several cases have been cited in argument 
upon this special appeal, one of them from 
VIII Weekly Reporter, page 5, which was 
a decision of Mr. Justico Norman and Mr. 
Justice Seton-Karr, and the others from XI 
Weekly Reporter, page 212, XIII Weekly 
Reporter, page 49, and XIV Weekly Re- 
porter, page 289. In the first of these cases, 
the view of the Mahomedan Law which has 
been adopted by the lower Coorts is very 
broadly stated, In the other cases, however, 
the Judges appear to have taken a somewhat 
different view, and to have restricted the 
right of a Mahomedan widow to hold by 
way of lien to cases in which there has been 
a contract enabling her to do so, and to 
oases where she had got into possession with 
the consent of the heirs, 

Now, iu this case, the facts are,—that the 
husband of the defendant died about 8 years 
before the commencement of the suit. The 
plaintiff alleged forcible „dispossession, but 
the proof of that forcible dispossession failed, 
and no other origin of the defendant's pos- ’ 
session has been suggested by plaintiff, ex- 
cept that forcible iĝn the proof of 
which failed. That being so, I think the 
Courts below would have been justified in 
finding, asa matter of inference, thas tha ° 
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defendant had in fast got into possession of 
this property as widow, with the consent |, 
of the other heirs of the husband, in satis- 
faction of her claim of dower. 


The fact of dower has been admitted 
throughout, ahd indeed it appears that 
plaintiff's counsel, on questions being put 
to him, did also admit the amonnt of dower 
as stated by defendant This latter admis- 
sion, however, which is now repudiated, ap- 
pears to be immaterial, When the plaintiff 
thinks fit to bring a sait against the defend- 
ant for an accountof her husband’s estate, 
whioh she holds in lieu of her elaim for 
dower with interest, that will be the proper 
(Ime to determine what the dower really was, 
and how matters stand between the widow 
and the heirs. At present, all that can be 
determined is, whether the plaintiffis on- 
titled to recover possession of the estate 
froin the banda of the widow when the claim 
for dower remains ongatisfled. 


Tt appears to me that, ander the ofroum- 
stances of the case, we ought to hold that 
the widow's possesaion was referable to her 
claim for dower ; and that ss that claim has 
undoubtedly, under the Mahomedan Law, 
precedeuce over the claim of the heirs, the 
heirs should not be allowed to sucosed fn this 
suit and tarn her out of posession without 
satisfying her claim. 


That belog s9, I think the suit ought to 
have beeu dismissed; and therefore, that 
this appeal ought to be dismissed with costs, 


Ainslie, J.—I concur. 





The 24th January 1871. 


Present : 
The Hou’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 
Onus probandi, 


Cases Nos. 1810 and 1811 of 1870. 


Special Appeals from a decision passed by 
the Judge of Bhaugulpore, dated the lst 
June 1870, affirming a decision of the 
Subordinate Judge of ikat District, 
dated the 29th Alarch 1869, 


Mr. P. T. Ouraot and others (Defendants) 
Appellants, 
versus 


Kishen Soonduree Doasee (Plaintiff) 
Respondent, 


REPORTER. Rulings. 83 


Mr, B. E. Twidale and Baboo Nil Madhud 
Sein for Appellant. 


Baboo Romesh Chunder Mitter for Re- 
apondent. 
. In the sit for the removal of certain outleta made 
m7 ae whera the defence set up was that the portion 
the aqueduct to which the dispute related was where 
water flowed through the lands of the defendant's ze- 
mindaree : 


Hero that it was for plaintiff to make the title 
he alleged, ce 


Mitter, J.—Tuean special appeals are 
admitted to be governed by one and the same 
decision here. i 


This suit was instituted by the plaintiff, for 
the removal of three singhas or outlets 
made by the defendant in a certain aqueduct 
called the Rajdar, upon the ground that she 
was entitled to the exclusive use of the 
waters of that aqueduct. 


The defence set up was that the portion 
of the aqueduct in which the disputed 
singhas have been constructed is whera 
water flows through the lands of the de- 
fendant’s #emindaree, and that the plaintiff 
has no right to the exolusive use of the 
water thereof. i 


Both the lower Courts gave a decree to 
the plaintiff upon the ground thet the de- 
fondant had failed to prove that the singhas 
in question were ancient coustructions, as 
alleged by him in his written statement ; 
and that the plaintiff's title to the exclusive 
use of the waters of the Rajdar had been 
established in the case reported iu page 
218 of the Sudder Dewanny Deoisions for 
1856. 


We are of opinion that the mode in which 
the lower Courts have dealt with this case 
is erroneous in law. 


The defendant was not a party to the 
above case of 1856, and it is, therefore, clear 
that the decision passed in that case canna 
be used as evidence against him. 


Besides, it is manifest that that decision 
related to a branch of the Rajdar distinot 
from the one now in dispfite. Both the 
branches may be called by one and the same 
vame ; but this circamstance is byyno means 
sufficient to render a decision passed with 
reference to one of them necessarily appli- 
cable to the other. 


Moreover, the said decision was 
upon the ground that the branch of the 
Rajdar then in dispute flowed through lands 
+ 
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belonging to the plaintiff's somindaree ; and 
the learned Judges were, therefore, quite 
justified in holding that it was upon the 
defendant to show by what right he claimed 
- to use the waters of an aqueduct constructed 
by the plaintiff upon her own land and at 
her own expense. The defendant in the 
present case has been throughout contending, 
that the land through which the disputed 
braoch flows does not belong to the plaintiff, 
and it was therefore for the plaintiff to show 
thet she was entitled to use it exclusively 
for her own purposes. 


The case is, therefore, remanded to the 
Lower Appellate Court for the determination 
of the question how and upon what title 
the plaintiff has proved his claim to an ex- 
clusive right to the use of the waters of the 
dispated portion of the Rajdar. The costs 
of ibis appeal and of the lower Courts will 
abide the ultimate result, 


The 27th January 1871. 
-Present : ng 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. 


Rights—Froscription—Tasuos. 
Case No. 1827 of 1870. 


Special Appeal from a decision passed by 
the Judge of 24-Perguanahs, dated the 
26ih May 1870, reversing a decision of 
the Sudder Moonsiff of that District, 
dated the 28th December 1869. 


Bhoobun Mohon Mundal and another (De- 
fendants) Appellants, 


versus 


Rash Beharee Paul (Plaintiff) Respondent, 


Baboos Sreenath Doss and Hem Chunder 
Banerjee for Appellants. 


Baboo Romesh Chunder Mitter for Ro- 

spondent, | 

Toe suit for the moval of a puccos building r 
gare ae a oat aa between the pre- 
mises of the two parties to the dispute. where plaintiff” a 
claim to uesethe land had been put upon tatle as 
owner: x 

Heup that, ha fafled to maka out the casa orl- 

nally set forth in the plaint, plaintiff had no right to 

all back upon a title by prescription. 

Hen that plaintiffs claim most stand or fall u 
the of his own right, not any sach findka g 
ax that defendant was not en to the exclusive 
nee of the land, 
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Mitter, J.— Taw dispute in this case re- 
lates to a amall piece of land lying be- 
tween the premises of the two contending 
parties. 


The defendant has recently erected a 
puces building upon this land, and the plaint- 
iff seeks to have that building demolished 
upon three distinct grounds, namely; first, 
that a portion of the land upon which the 
building has been erected is his own pro- 
perty ; secondly, that he has a prescriptive 
right to use the remaiuder as a pathway ; 
and thirdly, that the erection of the building 
has deprived him of the use of light and 
air in his own house. 


The Moonsiff who tried this case in the 
first instance, after holding a local investi- 
gation in person and going carefully through 
the evidence on the record, came to the 
conclusion that the action was without any 
valid foundation whatever. He found that 
the plaintiff had completely failed to prove 
that he was entitled to any portion of the 
land in dispute, that the alleged right of 
way did not exist, and that the mere ob- 
straction of one out of several openings 
in the plaintiff's kitchen conld not entitle 
him, in the absence of all proof of legal 
right, to have the defendant's building pulled 
down, 


This decision has been reversed by the 
Jadge on appeal, and the present speoial 
appeal has been accordingly preferred to us 
by the defendant, 


We are of opinion that the decision of the 
Lower Appellate Court is erroneous and un- 
just. After giving a short abstract of the 
Moonsiff's decision, the learned Judge goes on 
to say :—“ The erection of this new building 
‘has deprived the plaintiff necessarily of 
“sir and light, and has subjected him ¢o 
“other inconvenience, aa for instance in 
‘‘ diminishing his faoilities of repairing his 
“wall; and if the defendant has infringed 
“on the plaintiffs right, whether of ease- 
“ ment or otherwise, the plaintiff has a cause 
“of action and he may claim to exercise 
“the right which he previously held of 
“opening doors and windows on the east 
“side of hia Louse into the lane, if such 
“lane existed.” This ie all that the learned 
Judge has said upon the plaintifPs part of 
the case, and we are clearly of opinion that it 
is altogether insufficient toaneet the require- 
ments of the suit. The onus of proof was 
clearly upon the plaintiff, and it was therefore 
for him to make oat, not merely that he has 
been subjected to some inconveniende by the 
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erection of the building, bat that he has 


a legal right to have that building demo- 
lished, 


With reference to the allaged obstruc- 
tion of light and air, which has been so much 
relied upon by the learned Judge, we have 
simply to remark that the plaintiff has given 
no evidence of any kind whatever to prove 
that he is entitled to have that obstruction 
removed. It is true that the erection of the 
building has deprived him of the use of one 
out of several openings in his kitchen ; but 
he has not been able to adducea particle of 

roof, oral or documentary, to establish that 

eis entitled to the unobstructed use of 
that opening, either by grant or by pres- 
cription. 


The other inconvenience relied upon by the 
learned Judge is the diminution of the plalnt- 
ifs “ facilities of repairing his wall. ” On 
this point, also, the learned Judge seems to 
have fallen into a very serious error. The 
case set up by the plaintiff was that a portion 
of the disputed land was his own property, 
and that he had reserved it specially for the 
purpose of enabling himself to repair his wall 
when necessary. The Moonsiff dismissed 
this portion of the claim, as we have already 
observed, upon the ground that the plaintiff 
had given no evidence of any kind whatever 
to support it, This is notdisputed. On the 
contrary, itis admitted before us by the 
pleader for the plaintiff that his client did 
not prefer any appeal to the learned Judge 
against that portion of the Moonsiff’s decision. 
Why then, it may be asked, is the plaintiff 
to have the defendant’s building pulled down, 
merely because ‘‘ bis facilities of repairing 
his wall have Leen diminished” as the learned 
Judge says ? If the disputed land does not 
belong to him, he has no right to use that 
land for the purpose of repairing bis wall. 
It has been- argued that there is evidence 
on the record to show that the plaintiff had 
used the disputed land once or twice for such 
a purpose, and that the Judge ought to be 
called upon to state his opinion as to whether 
that evidence is not sufficient to make out a 
title by prescription in the plaintiff's favour. 
We are of opinion that this argument is of no 
force whatever. The plaintiff's claim to ase 
the land in question for the purpose of re- 
pairing his wall was expressly put upon the 
ground of his thle as owner, aud we donot 
think that he has any right to fall back upon 
a title by presoription after having signally 
failed to make out the case originally set 
forth inthe plaint. The learned Judge speaks 


THE WEEKLY REPORTER. 


Rulings. 85 





of the plaintiffs right ‘‘ whether of easement 
or otherwise ;” but he was bound, in our opi- 
nion, to state specifically and precisely what 
that right was. We have gone through the 
evidence on the record, and we feel no hesi- 
tation in saying that the plaintiff has given 
no proof of right of any kind whatever. 


The remaining part of the Jadge’s decision 
merely goes to show that the defendant in 
not entitled to the exclusive use of the land 
in dispute, but that there are other parties 
(no way connected with the plaintiff, how- 
ever) who are also entitled to useit But 
neither of these findings, if findings they 
may be called, can give any right to the 
plaintiff to have the building demolished, for 
his claim must stand or fall upon the strength 
of his own right and not upon the weakness 
of the defendant’s. 


For the above reasons, we reverse the de- 
cision of the Lower Appellate Court and 
restore that of the Court of firat instance 
with all the costs incurred by the defendant 
both in the Lower Appellate Court and in this 
Court. 


The 27th January 1871. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Loss of reputation—Damagos. 
Case No. 1722 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Bes: bhoom, 
dated the 21st May 1870, dffirming a 
decision of the Moonsiff of Amdahara, 
dated the 11th February 1870. 


Madhob Chunder Sircar (Defendant) Ap- 
pellant, 


versus 
Banea Madhub Roy (Plaintiff) Respondent. 
Baboo Umbika Churn Bose for Appellant. 


Baboo Kkettur Mohun Mévkerjee for Re- 
spondent. 


Where a falso change led to a party's bélng proveuted 
pone o bi house until he furnished , he was 
eld to have suffered inconvenience and loss of repu- 


tation for which an award of H} rupees as 
was not unreasonable. 

Glover, J.—THERE is no ground for this 
special appeal. It has been found as a fact 
that the defendant did biing a false charge 

nae ie 
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against the plaintiff, and that in consequence 
of that falss charge the plaintiff was-put to 
considerable inconvenience, and suffered loss 
of reputation, having been held to ball by 
the criminal authorities, and prevented from 
going to his house until he had furnished 
such beil. There can .be no question that 
this was productive of inoonvenience and 
loss of reputation to the plaintif, and the 
award of 20 rupees as damages was by no 
means an unreasonable one under the eir- 
cumstances of the case. We, therefore, 
dismiss the special appeal with costs. 


The 27th Jantary 1871. 
Present: 


The Hon’ble H. V. Bayley and Dwarkaonath 
Mitter, Judges. 


Special appeal—Odontract— Debt— 
Section 6 Act ZI of 1865. 


Case No. 1780 of 1870. 


Special Appeal froma decision passed by 
the Subordinate Judge of Hajshahye, 
dated the 21th June 1870, affirming a 
dectsion of the Moonsiff of: that Du- 
trict, dated the 22rd March 1870. 


Rash Monee Debia (one of the Defendants) 
Appellant, 


CET sus 
Rajah Ram Sircar (Plaintiff) Respondent. 


Baboos Kalee Mohun Pose and Mohinee 
Mohun Roy for Appellant. 


Baboo Bhyrub Chunder Banerjee for Re- 
apondent. 


A servant borrowed on acoount of his mastera sum 
of money which was partly spent in satisfastion of his 
master's debt, and partly taken by the latter and spent 
for hm own private No re- he 
been made by the master, the lenders out a deares 
against the servant who, thereafter, med the master 
to recover the money ! 

Hu p that the legal presumption was that the money 
was advanced on account of defendant on the under- 
standing thatit woukd be repaid ; and that the aston 
was one for debt within the meaning of Section 6 of 
the Small Canse Court Act, 


Bayley, J.—I ax clearly of opinion that 
no special appeal will lie in this case. 


The facts are these :—The plaintiff, who 
was a servant of the defendant, went to some 
molajans and borrowed a ‘certain sum of 
poney which was applied In the following 

e 


manner, vis., a portion was spent in satisfac- 
tion of the debt of the defendant, and the rest 
was taken and spent for the defendant's own 
private purposes. No re-payment of the 
money was made by the defendant to the 
plaintiff, and a decree -was taken out by the 
lenders of the money against the plaintiff. 
After this decrea the adntiff brings this 
suit, and asks for re-payment of the money 
which he borrowed, and spent, and made 
over for the defendant's purposes. 


The preliminary objection taken by the 
respondent to the hearing of the special 
appeal, is to the effect°that no s l 
appeal would lie, as the suit is for a 
debt under 500 rupees, On the other hand, 
it is contended that there was no ims 
plied contract between the parties ; that it 
cannot be shewn when the liability eom- 
menced and when it ceases ; and that, there- 
fore, the transaction bore no such character 
as would bring it within the Small Causa 
Court Act. A case reported at Volumo 
VII, page 377, Weekly Reporter, has been 
cited in support of this contention. 


The facts stated at the commencement 
of this jadgment are admitted on both sides, 
and it seems to be quite clear that when sa 
party under such a state of facts saks for 
the re-payment of the money, he sues for a 
debt within the substantial meaning of Seo- 
tion 6 of the Small Cause Court Act. 


The case cited is altogether a case of a. 
different nature. It was a special case of 
the liability of co-sharers in a joint undi- 
vided revenue-paying estate to pay their 
quota of Government revenue, and the whole 
question there turned on the position of the 
co-sharers and the liability of the estate on 
account of the non-payment of th arrears 
of Government revenue, It was there held 
that in the event of such payments by one 
co-sharer and a suit for contribution there- 
upon, the case does not come withia the 
purview of Section 6, Act XI of 1865. In 
this oase, however, there is no such spectali- 
ty. It isa case for money borrowed and paid 
on account of the defendant, and, it must 
be legally supposed, upon an understanding 
that the defendant will repay the money to 
the plaintiff. 


In this view, I think the case is one of 
a nature cognizable by a Uourt of Small 
Causes, and, as such, no special appeal will 
lle. , 


The appeal je dismissed with conte, 
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Alitter, J.—I think this action was one 
. for debt. Upon the facte stated on the re- 
cord, it appears that the plaintiff advanced 
a certain sum of money to the defendant for 
a particular purpose, and that there was an 
understanding between them that the money 
‘should be repaid by the latter. The value 
of the suit being below rupees 500, no 
special appeal lies to this Court nnder the 
provisions of Section 27, Act XXIII of 
1861. - of 





The 27th January 1871. 
Present: 


The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Accrotions—Section & Regulation XI 
of 1825. 


Case No 1788 of 1870. 


Speeral A 


al from a decision passed by 
the Su 


dinate Judge of Itajshahye, 


dated the 24th June 1870, affirming a- 


decision of the Moonsiff of Pubna, dated 
the 31st December 1869. 


Gobind Monee Debia (Plaintiff) Appellant, 
versus 


Dino Bundhoo Shaha and others( Defendants) 
Respondents. z 


Baboo Mohinee Mohun Roy for Appellant. 


Baboos Sreenath Doss and Baugobutty 
Churn Ghose for Respondents. 


Where lands beoome annexed to a jote by gradual 
accretion within the meaning of Section 4, 
XI of 1825, the Jotedar ts enti to hold them on the 
sime principle, and under the same legal conditions, as 
he holda the parent estate. F 


Alitler, J:—TuE first question which the 
lower Courts had to determine in this case 
was, whether the landasin dispute had been 
aunexed to the plaintiff's jote by gradual 
accretion, within the meaning of Clause 1, 
Section 4, Regulation XI of 1825. Both 
the lower Courts, however, have dismissed 
the suit on the ground that the Government 
being tha owner or proprietor of the chur, 
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the plaintiff has no right to sue for the re- 
versal of the settlement made by Govern- 
ment with the defendant, or for possession 
of the lands in question. 

We are of opinion that this judgment is 
erroneous. The Government, no doubt, js 
admitted on all sides to be the proprietor of 
the lands; but if the lands were annexed to 
the plaintiffs jote by gradual acoretion, the 
plaintiff would be entitled to hold them pre- 
cisely on the same principle and under the 
same legal conditions as he would be entitled 
to hold the parent estate to which they have 
acoreted. This point bas been frequently 
ruled hy the Court, and all that we have 
now to say is that the words of Clause 1, 
Section 4, Regulation XI of 1825, are clear 
and cannot be overlooked. 


We, therefore, remand the case to the 
first Court with directions to make the Go- 
vernment a party to the snit, and then to 
decide it on the issues arising from the 
pleadings. 


The costs of this appeal will abide the 
ultimate result.. 


iy 
“The 27th January 1871. 
Present : 


The Hon’ble H. V. Bayley and Dwarka- 
nath Mitter, Judges. 


Refusal to examine witnesses— 
Bpeolial appeal. 


Case No. 1753 of 1870 under Act X of 


1859. 


Special Appeal from a decision passed by 
the Judge of Bkawgulpore, dated the 
lick June 1870, affirming a decision of 
the Deputy Collector of Momghyr, dated 
the Tih January 1870. 


Osman Singh and others (Plaintiffs) Ap- 


pellants, 


térsus 


Chummun Mħhtoon and others (Defendants) 
Respondents, 
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Mr. R. E. Twidale for Appellants. 


Baboo Motes Lall Mooksrjee for Re- 
spondents. 


Where any real grievance or other Just oause of oom- 
plaint arises to a plaintiff from the first Court's refusal 
to examine his witnesses, his first duty is to bring the 
matter prominently to the notice of the Lower Appellate 
Court in hie grounds of appeal. Failing to do so, he 
cannot be allowed to urge it as a plea in special ap- 
peal, 


Bayley, J.—Turx is no ground for this 
special appeal. 


The main objection is that on various oc- 
casions it was brought to the notice of the 
first Court, that the witnesses for the special 
appellant were present in Court and yet they 
were not examined, 


Now, looking to the record, it no doubt 
appears that there were most unreasonable 
adjournments and delays in the examination 
of the witnesses, and this Court would have 
taken further notice of the matter had the 
jurisdiction of the Deputy Collector over 


such cases remained; but if there were any f 


real grievance or any just cause of complaint, 
or any obvious injustice caused to the spe- 
cial appellant by the refusal of the Court to 
examine his witnesses, his first duty would 
have been to bring the matter prominently 
to the notice of the Lower Appellate Court 
in his grounds of appeal ; but he totally neg- 
lected to do so, and only after the case was 
decided against him by the Lower Appellate 
Court on other grounds did he take the 
objection by way of review, and now urges 
it before this Court as a polut of special 


appeal. heli agree with the learned |: 


Counsel, Mr. Twidale, that it is the duty of 
thie Court to redress the grievances arising 
to parties from the negleat of the Courts 
below in matters of this kind, but at the 
samo time it cannot be denied that in this 
particular case if any real grievance had 
been caused to the special appellant by the 
omission of the firšt Court to examine his 
witnesses, he would and .should have first 
urged it as s preliminary and prominent 
point of appeal before the Judge, and not 
that point only for a special plea in this 
Court in the last stage of the special ap- 
peal. 

Iu this view, we think this special appen 
must be dismissed with ooste. 
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The 80th January 1871. 
Present: 


The Hon’ble H. V. Bayley and Dwarkauath 
Mitter, Judges. i 


Witnesses—Notioce. 
Case No. 420 of 1870. 


Aliscellancous Appeal from an order passed 
by the Subordinate Judge of Bhawgul- 
pore, dated the 9th July 1870. 


Mussamut Mussites Khanum (Claimant) Ap- 
pellant, 


Cerses 


Muasamut Hookoom Bibee and another, 
(Opposite Party) Respondents. 


Hoonshee Makomed Yusoof for Appellant. 


Baboos Debendro Narain Bose and Kalse 
Kishen Sein for Bespondenta. 


After a list of witnesses has been filed and the talub- 
enc paid, the Courts offlcers, not the applicant, are 
responsible for the service and return of notice, 


Bayley, J.—Im this case, we think that 
justice requires that the order of the Subar- 
dinate Judge mast be reversed. 


On the 15th June 1870, an order was 
passed that the case be taken up on the 9th 
Joly, and that the applicant do in the mean- 
time file his issumnuvieee or liat of wit- 
nesses. 


On the 29th June, the aiant not ule 
pus in the list of witnesses, but did aleo on 
that day pay in the tullobana sod thus com- 
pleted all that Ae was required to do under 
the law. This gave a period of 10 days 
before the day ‘fixed for hearing. For the 
proceedings that were taken within this 
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daterval of 10 daye, the applicant was not 
responsible but the Court officers, The 
service of notice and the return thereof 
were aeta in the hands of the Court aud its 
officers, 


We think the order of the Subordinate 


Judge,must be reversed, and the caseremand- |, 


ed to him to hear the witnesses whom the 
appellant named in his issumouvisee and 
for whose appearance he paid tullubana, if 
produced within a reasonable time to be 
fixed by the lower Court. 


The case is, soordingly, remanded to be 
tried on its merits. 


The 80th January 1871, 
Present: 


The Hon’ble L. 8. Jackson and Dwarka- 
nath Mitter, Judges, 


Jurisdiction—Debt—Partnership 
accounts. 


[i 
Case No. 669 of 1870, 


Special Appeal from a decision passed by 
the Officiating Additional Judye of 
Bockergunge, dated the 19th January 
1870, reversing a decision of the Moon- 
siff of Burrisaul, dated the 13th January 
1869. 


Ram Kansye Shaha and others (Plaintiffs) 
Appellants, 


versus 
Bykuntnath Shaha (De‘endant) Respondent. 
PANPE Kale Mohun Doss for Appellants. 


Baboo Grija Sunkur TEN for Re- 
spoudent, 

Where defendant had beep tiffs servant in charge 

of plaintiff's shop on the tan that he ‘was to 

be remunerated by a small share af the profits in leu 
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of fixed wages, a mult to recover the balanos after doduo- 


tion of such remuneration was held to be a suit on & 
demand cognizable by a Small Cause Court, and not fe 
balance of partnership account, 


Mitter, J.—I ant of opinjon that there is no 
special appeal in this case, 


The suit was brought for the recovery of 
asum of money below 500 rupees, alleged 
to have been misappropriated by the defend- 
ant whilst he was employed as a gomastah in 
the plaintiffs shop. Such a suit is clearly 
coguizable by the Court of Small Canses. 
Whether the accounts between the parties 
have been adjusted aud the balance struck 
or not, it is evident that those accounts can- 
not be treated as partnership accounts. The 
defendant was employed as a servant, and 
the mere fact that ha was to receive a cer- 
tain portion of the profits of the shop oan- 
not couvert this suit into a suit for balance 
of partnerahip account. But if this suit 
waa really cognizable by the Court of Small 
Causes, the lower Courts had no jurisdiction - 
to try it. There is a Court of Small Causes 
at Nulohites, and that Court was fully com- 
petent to try it. It is much to be regretted 
that the Judge of the Small Cansa Court 
of Nalchitee had, on s previous occasion, 
refused to entertain this claim upon the 
ground thet it was a claim for balance of 
partnership account, Bat es the question 
is oue of jurisdiction, I feel myself bound 
to set aside the decisions of both the lower 
Courts under the powers vested in me by 
the 15th Seotion of the Chatter Act. I 
would, therefore, set aside the deeisions 
of both the lower Courts; but under the 
circumstances stated above, I would order 
that each party ought to bear his own costs 
in all the Courts. 


Jackson, J.—I that this was nota 
suit on a balance of partnership account, al- 
though the plaintiff, misled by the erroneous 
diotum of the Small. Cause Court, did his beat 
to make İt so. 


The defendant was plaintiffs servant in 
charge of his shop, and was to be remuner- 
ated by a small share of the profits instead 
of fixed wages. What the plaintiff sought 
to recover was the amount which he found 
ought to have been in defemdant’s hands 
after dedaction of the amount comiug to him 
for his remuneration. 


This was a debt or demand really re- 
coverable in the Small Cause Coart, and 
the jarisdiction of the ordinary Civil Courts 
was accordingly varied. 
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I therefore concur in the opinion that we 
ought to set aside the proceedings in the 
Courts below. 


Bat in my opinion the plaintiff will in 
this way suffer crael injustice, unless we go 
further and under our general power of 
superintendence also set aside the improper 
order of the Small Cause Court declining 
jurisdiction, and require that Court to re- 
celve the plaint and dispore of the suit as 
originally presented. 


This accordingly is the order which I 
propose to make. 


Mitter, J.—Y agree with my learned col- 
Joagne in directing the Small Cause Oourt to 
reoeive the plaint. 





The 80th January 1871. 
Present: 


The Hon’ble G. Loch and Onoocool° Chun- 
der Mookerjee, Judges. 


Jurisdiction—BSection 15, Charter 
- Act. 


Kalso Hor Doss, Petitioner, 
versus 
Roodressur Chuckerbutty, Opposite Party. 
Baboo Nuleet Chunder Sein for Petitioner. 


Baboo Huree Mohun Chuokerbutty for 
Opposite Party. 


Mare errors of law committed by a- Lower Appellate 
Court in cases in which eho High Court has no appellate 
Jurisdiction do not give the latter Court power to in- 
terfere under Beqiion 15 of the Charter Act, its inter- 
ference being restricted to cases In whioh the lower 
Court exerolecs a jurisdlotion which it has not, or refuses 
to exercise a jurisdiction which it has, 


Loch, J.— Wx think that tHis rule must 
be discharged with costs, 


Objections have been takeu to the proceed- 
ings of the lower Courts, especially to those 
of the Subordinate Judge ; firat of all, that 
he has exercised a jurisdiction whioh is not 
vested in him by law ; and next, that he had 
refused to exercise jurisdickon when he 
ought to have done so, 


With regard to the first poiat, it is sald 
that he has re-opened and tried a question 
disposed of by the Judge and by the High 
Court in execution of a former decree ob- 
tained by the opposite party. 


As to the second point, it is objected that 
he has refused to exercise jurisdiction by 
not ascertaining the amount of mesno pro- 
fits to which the petitioner before us consi. 
ders himself to be entitled. 


A great deal of confusion has entered in- 
to this case, owing to the peculiar nature of 
the talook in question es it was originally 
constituted and the shares into which it 
was subsequently sub-divided, by which the 
talook was divided into two; one part bear- 
ing a jamma of 24 rupees, and the other a 
jomma of 10 rupees, both known as Doorga 

Pershad—Kisto Pershad. . 


With the talook of 10 rupees we have 
nothing to do at present; itis only with 
the talook of 24 rupees that we have to deal, 
and, keeping this in view, the question be- 
fore us is very simple. 


It appears that the opposite party in this 
case obtained a decree for {0 annas 18 
gundahe of this talook against the peti- 
tioner ; that he wanted to obtain possession 
of the whole of the talook, having purchased 
16 gundehs of it in exeoution of a decree 
for costa, so making his share 11} annas; 
and he contended that under that decree hé 
was entitled to the entire talook. 


The Lower Appellate Court and the 
High Court held that he was only entitled 
to 11% annas of the talook bearing a jumma 
of 24 rupees, 


The petitioner, who was the defendant 
in that oase, then applied to’ recover posses- 
ne of 44 annas of the talook of which 

he alleged he had been dispossessed by: the 
opposite party in execution of, his deoree, 
and, as he states, he obtained an order from 
the Moonsiff bearing date the 22nd of 


January 1869 Daae him into possession 
of that share. This having been done, he 


+ 
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brought an action to recover mesne profita 
for ihe time during whioh he was kept ont 


of possession. 


Both the Conrta below have dismissed this 
suit, and the Lower Appellate Court in its 
judgment said that the talook bearing a 
jumma of 24 rupees is divided into two 
parts, namely, 44 annas in the possession of 
Tripoora Soonduree and another person, and 
114 annas which belonged to the opposite 
party in this case under his decree and by 
auction-porchase ; and therefore there was 
nothing for the petitioner to obtain, and he 
failed to show that he (petitioner) had ob- 
tained possession under the order of the 
Moonsiff. 


Now, as the jadgment of the Lower Ap- 
pellate Court in this case merely declares 
that the opposite party has a right to 11} 
annas in the estate with a jumma of 24 
rupees, it has said nothing contrary to 
what had been ssid by the High Court and 
by the Judge when they disposed of the 
matter in the execution case, 


There may perhaps be some mistake with 
regard to the possession of the remaining 
4} annas. The Judge may be in error in 
saying that it was in the possession of Tri- 
poora Soondures and the other lady, and 
we aro told that he ts in error on this point ; 
but even if his: judgment is erroneous, we 
cannot say that the Subordinate Judge has 
exercised a jurisdiction which is not vested 
in him by lew. It may bes mistake which 
can be rectified by an application to him to 
review his order ; but it is not certainly a 
matter to be brought before us, and regard- 
ing which we should be called apon to exer- 
cise our extraordinary powers under the 
Oharter. 


Then as to the other point, namely, that 
the Coart below had refused to exercise 
jariediction, all thatit did do was this; it 
said to the plaintifi— you have failed to 
“ prove your onse, and failing todo so, you 
 cannos get a desrea for mesne profits.” 
In this we cannot say that the Court has 
refused to exercise a jurisdiction which it 
ought to have exercised, 


For the above reasons, we think that the 
rule must be discharged with costs, which 
we assess at 2qold mohars, 


Mookerjoe, J.—I agree in discharging the 
role with costa. The sult being for a sum 
_ of money below 500 rupecs, is is clear we 
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have no appellate jurisdiction. The peti- 
tioner has invoked our special power under 
Section 15 of the Charter on the grounds 
stated by my learned colleague. I do not 
think that mere errors of law committed by 
a Judge on appeal in such cases give us 
jurisdiction under the Section quoted. I 
am of opinion that probably the Judge is 
wrong, and has confounded the old 44 annas 
share of Tripoora Soondaree with the 43 
annas in the jumma of rupees 24, If it is so, 
the remedy lies in an application to him and 
not by one in this Court. Itisonly in cases 
where the Lower Appellate Court has exer- 
cised jurisdiotion where it has none by law, 
or has refused to exercise jurisdiction where 
it clearly has, that we can interfere. This 
is not a case of that nature, We are, there-, 
fore, unable to interfere with his decision, 
even if it is wrong in law or has proceeded 
from a misconception of the facts of the 
CREO. 





„Tho 80th January 1871, l 
Present: 


Tha Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Special Appeal — Bnhancement of 
rent—Hxoess lands. 


Casa No. 1768 of 1870 under Act X of 
1889, 


Special Appeal from a decision passed by 
the Officiating Judge of Purneah, dated 
the 28rd June 1870, affirming a decision 
of the Assistant Colleotor of that District, 
dated the 22nd December 1869. 


LJ 
Shaikh Ahmed Hossein (Plaintiff) Appel- 
lant, 


.- 
TCr@wxKs 


Massamot Bandee and othere (Defendants) 
Respondents. 


x 
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Mr. R, E. Twidale and Baboo Chunder 
Madhub Ghose for Appellant. 


‘Baboo Grish Chunder Ghose for Respon- 
dents, 


In a special appeal the genera] affirmation of a judg- 
meot can only refer to the points raised by the sppal- 
lant, the rejection of the appeal not necessarily 
affirming the other findings of fact or law incidentally 
arrived at by ths Lower Appellate Court. 

In a wult for enhancement of rent on the ground that 
defandant holds land in exeess of what he pays rents 
for, it is plaintiff's duty to show that the lands in 
qnestion are all insluded within the tenure of the de- 


fendant, but that the latter hes been paying rent for a 


quantity lees than the area of those lands, 


Bayley J.—I am of opinion that this spe- 
elal appeal must be dismissed, jnasmuch 
as Ít is not shown that there is any error in 
law in the finding of the Lower Appellate 
Court, that “ the plaintiff has entirely failed 
“ to show what speciflo lands ‘are in excess 
“of the defendant’s tenure, and what the 
“ rates and quantity are of each kind.” 


It is admitted thnt the original tenure 
consisting of 28 beegahs and odd cottalis 
Was a distinct tenure held at a fixed rent, as 
to which the plaintiff states he bas no claim 
for evhancement; but the plaintiff asserts 
that there are 80 beegahs beyoud those 28 
beegahs held and occupied by the defendant, 
as to which he, plaintiff, is entitled to and 
sues for enhanced rent, 


Now, until the actual feet of the 80 bee- 
gale being in excess of the original tenure 
is proved by some specific evidence as to 
what and where they are, I think no‘ such 
suit for enhancement as brought by the 
plaintiff in this case can lie, 


The special appellant, however, relies on 
the judgmept of the Lower Appellate Conrt 
on a former occasion having been generally 
affirmed on special appeal by this Court, 
I think that in a special appeal the general 
affirmation of a jadymeut below oan only be 
on the points raised by the special appellant. 
By rejecting a apecinl appenl, it does not 
follow that this Court necessarily affirms all 
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the other findings of fact or of law which 
the Lower Appellate Court may inoidently 
come to. 


I would dismiss this special appeal with 
costs. 


Mitter, J.—I am of the same opinion. 


The argument based on the 8rd Clause of 
Section 17 Act X of 1859 bas no applica 
tion to this case. If the so-called exceas 
lands are included within the mukaruree 
lease relied upon by the defendant, it is quite 
clear that the plaintiff cannot enhance the 
rent payable by the defendant on the ground 
of those excess lands. If, on the other hand, 
the said lands are not covered by the mo- 
kururee pottah, it is equally clear that there 
is no relation of landlord and tenant between 
the plaintiff and the defendant in respect of 
those lands. Clause 8 Section 17 Act X 
of 1859 pre-supposes that the original tenure 
itself is liable to enhancement. In this case, 
it Is admitted that the defendant has got a 
tenure which is not liable to enhancement ; 
and what the plaintiffis really seeking to do 
is to assess rent on lsnds for which no rent 
has been hitherto paid to him, although he is 
ostensibly trying to treat this sult as a suit 
for enhancement of rent. 


Tt is said that this point has been finally 
determined by the decision of the Judge 
passed on remand, aa well as by the decision 
of this Court passed on special appeal agninat, 
the Judge’s order. So far as the Jodge’s 
order of remand is oonoerned, I think thag 
the observations of that officer relied upon 
by the special appellant were altogether pre- 
mature, and cannot therefore be binding on 
us now that we are called upon to pass final 
judgment in the cause. Whether the avoess 
lands were liable to enbanoement or not 
was a qaestion on which no opinion could be 
given before it was determined what those 
excess lands were, and how, and under what 
circumstances they were taken possession of 
by the defendant. The law applicable to 
those landa could not be laid down without 
the n facts being found; and I am 
therefore of opinion that the observations in 
question cannot be treated as conclusive on 
the particular point now under our consi- 
deration. 


As to the decision passed eby this Court 
on special appeal, no judgment has been 


shown to us on the strength of which it can 


be contended that the respondent is preciud- 
ed fiom contesting the plaintiffs claim for — 
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enhanced rent on the ground of excess lands. 
If the plaintiff chose to come to Court on 
the ground that the defendant held lands in 
excess of what he paid rents for, it was his 
duty to prove that assertion by showing 
that the lands in question are all included 
within the tenure of the defendant, but that 
the defendant has been paying rent for a 
quantity less than the area of those lands. 
The plaintiff has, in my opinion, entirely 
failed to prove this assertion, and I would 
therefore dismise this special appeal with 
os ta. ` 





The 3lst January 1871. 
Preseni : 


The Hon'ble F. B. Kemp'and F., A. Glover, 
Judges, 


Joint tenanoy—Commensality. 
Case No. 1690 of 1870. 


Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the 28th 
April 1870, affirming a decisiun of the 
Moonsiff of Ookrah, dated the 29th 
November 1869, 


Peares Monse Bibee (Plaintiff) Appellant, 
versus 


Madbub Siugh aud another (Defendants) 
Respondents. 


Baboo Rash Behares Ghose for Appellant. 


Baboo Romash Chunder Bose for 
Respondents. 


The word “ jmales” expresses Joint tenancy eren 
where commensgiity is not implied. 

Glover, J.—TuHeE plaintiff in this case 
claimed oertain property by purchase from 
one Tara Soonduree, She states that after 
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having purchased* this property, she went 
to take possession but was prevented by 
the defendants, and therefore was obliged 
to bring this suit. 


The defence was that the property in 
dispute did not desoend to Tara Soonduree 
os alleged by the plaintiff, but was the self- 
acquired property of one Narain Singh, a 
member of another branch of .the family. 
The first Court found that the plaintiff 
vendor had never been in possession of thu 
property, thet it was the self-acquired pio- 
petty of Narain Singh, and that Tarn 
Soondaree had no right to sell it. In the 
secoud Court, the Judge’ refused to taka 
into consideration the objection which had 
been raised before him that the family was 
a joint family and that the proper:y waa 
joint family property, and decided against 
the plaintiff on the ground that there was 
no docamentary evidence in ber favor and 
that none of the six witnessess who had 
been examined on her behalf had deposed 
that the property was ever in the possession 
either of Tara Soonduree or of her hus- 
band Matty Singh. 


Tt appears to us that this decision of the 
Judge by no means touches the questiou 
at iesoe between the parties. The allega- 
tion In the plaint undoubtedly was that the 
family was a joint family, the woid used 
being “ ijmalee.” The Judge seems to have 
taken the want of any allegation as to com- 
meneality as want of allegation of joint 
teneocy, overlooking, apparently, the fact 
that a Hindoo family may very well be 
joint in property though not joint in meas. 
The points to be decided in this case, there- 
fore, were,—-1st, whether this property which 
Tara Soonduree sold to the plaintiff was 
part of the anoestral joint family property 
coming as such to her husband Mutty Singh, 
aud on his decease devolving on his widow 
Tara Soonduree, or was it, as alleged by 
the defendant, the separate self-acquired 
property of Narain Singh, a member of 
another branch of the family. The frat 
Court decided this point adversely to the 
plaintiff, and no doubt it was the duty of 
the Judge to decide that point also. There 
was no question of limitation involved in 
this suit, and therefore whether Matty Singh 
or Tara: Soonduree was or wie not in pos- 
session of this property at the time of the 
sale had really nothing to do with the 
matter. 


We observe, moreover, that the Judge 
is not quite correct when he states that 
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none of the witnesses depose to the fnot 
of Matty Slogh’s or his wife's possession, 
for some of the witnesses at least depose 
that they were in possession. The case 
must, therefore, be remanded “to decide 
whether or not Tara Soondoree had the 
rights of a gharer in the joint ancestral 
property, and as such, power to dispose of 
these lands to the plaintiff. 


Costs to follow the result 


The lst February 1871. 
Present: 


The Hon’ble L. S, Jackson and W. Ainslie, 
Judges. 


Butwarrah—RBeserved rights. 


Case No. 1468 of 1870. 


Special Appeal from a decision passed by 
the Subordinale Judge of Gya, dated 
the 18th April-1870, affirming a decision 
of the Sudder Moonsiff of that District, 
dated the lsi July 1869. 


Gour Sahoy Singh and another (Defendants) 
Appellants, 


versus 
Bheo Sahoy Singh (Plaintiff) Respondent. 
Mr. Mun Mohun Ghose for Appellants. 


Chunder Mitter for Re- 
spondent, ; 


Baboo Romesh 


Where parties by agreement in a butwarrah restricted 
their ights by the condition that one of their number 
was to have full use of the water in a reservoir, the others 
were held not tg be at liberty to set up, sven on their 
Sar landa af en bankmientccund the TAM Tol oO as to 
diminish materially the flow of water into it, 


Jackson, J.—It appears to me that the 
special appeal in this case cannot be sus- 
tuined, The learned Counsel who has argued 
jb before us Las evidently felt fhe groat 

e 


diffieulty of bringing the case within the 
limits of special appeals at all; and, in 
reality, the tendency of the argument has 
been to show, either that the plaintiff is to 
get something which he was not entitled to 
by the terms of the butwarrah, or that he 
obtained more than he asked for in the 
plaint, 


But it appears to me not to be so. The 
plaintiff seems merely to desire to get the 
fall advantage which was reserved to him 
in the butwarrah or partition between the 
parties. The words of the butwarrah are 
that the water of the Pachyaree Ahur, which 
is one of the three great reservoirs whioh 
were included in the subject of partition, 
shall fnd its way to the land of the plaintiff 
through the aperture or kurbee, as it is 
called, of another apparently similar reser- 
voir which is the exclusive property of the 
defendant. I can attach no other meaning 
to this stipulation than that the water of 
the larger reservoir should pass through the 
smaller on its way to the plaintiff’s lands. 
Consequently, the decree made by the Subor- 
dinate Judge is in accordance with the 
reasonable interpretation of the butwarrah. 


Then there is another question which re- 
lates to the right of the defendant to set up 
on his own land an embankment running 
round one or more sides of the reserved 
ahur or reservoir. It is contended by the 
special appellant that he is entitled to do 
this on his own land, and we are referred 
to a caso in XIII Weekly Reporter, page 414, 
where in a case supposed to be similar the 
learned Chief Justice held that the plaintiff 
there could not be restrained from doing so. 


That caso, so far as I oan judge from the 
report, is an entirely different case from the 
present. There the plaintiff held the land 
without any reservation; but in this case 
the parties have by agreement in the but- 
warrah restricted their rights by the condi- 
tion that the plaintiff was to have full use of 
the water in the reservoir. Now if the parties 
who obtained the lands lying on different 
sides of that reservoir were to be at liberty 
to put up an embankment round it, and so to 
diminish very materially the flow of water 
into it, the rights reserved to the other 
‘oo-sharers would become nearly or quite 
nugatory. Under these circometances, it 
sppeara to me that the injungtion against 
erecting this embankment was properly 
issued, and that this appeal must be dige 
wnissed with costs, , 


dinilie, JI conor, 
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The Ist Febraary 1871. 
Present: 


The Hon’ble L, S. Jackson and W. Ainslie, 
Judges. 


Case No. 428 of 1870, 
Judgment-debtor. 


Miscosllaneons Appeal from an order passed 
by the Judge of Gya, dated the 18th 
September 1870. 


Syud Nojmooddeen Ahmed (Objector) 
Appellant, 


versus 


Abdool Azeez (Deoree-holder) Respondent. 
Mr. C. Gregory for Appellant, 
Mr. R. E. Twidale for Respondent. 


The silence of a judgment-debtor on a previous oosa- 
sion iano bar to his being hoard when he objects alleg- 
ing material irragularity, provided his allegation is made 
within the 80 days allowed by law. 


Jackson, J.—IT appears to us that the 
Jadge was bound in this case to hear the 
evidence tendered by the jadgment-debtor 
in support of his objection. The ciroum- 
stances referred to by the Judge mny be 
material as affecting the oredit which ought 
to be given to the evidence when received, 
but it is a mistake to suppose that the fnct 
of the silence of the petitioner on the pre- 
vious occasion, is a bar to his being heard 
when he alleges materlal irregolority within 
the 80 days allowed by law for that pur- 
pese, 


The order of the Judge must be set aside, 
He will enquire into the facts alleged by 
the petitioner, and decide whether the ob- 
jection is madg out, and, if so, whether there 
has been any material irregularity, and whe- 
ther any injury has been sustained in conse- 
quence of the irregularity complained of. 


Ainslie, J.—I concur. 


The Ist February 1871. 


Present: 


The Hon'ble L. 8, Jackson and W. Ainslie, 
Judges. 


“urohase from judgment-debtor—Ti~ 
tle—Right of suit. 


Case No. 1897 of 1870. 


Special Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the 25ih March 1870, reversing a deci- 
sion of the Moonsiff of Tajpore, dated 
the 80th July 1869. 


Goburdhun Doss and another (Defendants) 
Appellants, 


: cersus 
Mannoo Lall (Plaintiff) Respondent. 


Baboo Chunder Madhub Ghose for Appel- 
Jants. 


Mr. R. E. Twidale and Baboo Hem 


Chundar Banerjee for Respondent. 


The purchaser of property from a jJuigment-debtor, 
whose right, title, and interest have been subsequently 
sold to another party who desires to take possession, has 
aright to me for a declaration of title and confirmation 
of possession for the purpose of clearing his title from 
the suspicion of its being founded on a collusive sale. 


Jackson, J—It appears to me that wa 
cannot in special appeal disturb the finding 
of fact come to by the Lower Appellate 
Court. I cannot see anf ground for sup- 
posing that the Additional Jadge who heard 
this appeal did not understand what the 
trae issue between the parties was. Whe- 
ther he has expressed himself in the decision 
of that issue with force and accuracy is 
another question, but itis clear from the 
whole of his decision that the issue which 
he was trying was whether there had been 
a bond Jide eslo of this property on the 
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part of the judgment-debtor to the brother- | sal of a desd ef sale from that uncle set up by the 


in-law, and he finds as a fact upon the evi- 
dence that there had been such sale, 


That being so, I think that the plaintiff 
was as a matter of law entitled toa decree, 
He alleges that the right, title, and interest 
of his vendor had been pat up for sale and 
sold to another person, and that other person 
desires to take possession. We cannot say 
that he is not competent to bring asuit in 
Court to have his title cleared, aud to ask for 
what he calls a declaration of right and oon- 
firmation of possession, That which he 
must have mainly desired to obtain in this 
case was a declaration of right free from 
the suspicion cast upon tt of its being a col- 
Jusive sale, and of there being nothing left 
in the jadgment-debtor to sell afterwards. 
He has established this fact to the satisfac- 
tion of the Lower Appellate Court, and 
whether or not we should come to the same 
copolusion. upon the evidence, I do not think 
weare entifled in special appeal to interfere 
with it The special appeal must be dis- 
` missed with costs. 


+ 


Ainslie, J.—I concur. 





The Ist February 1871. 
- Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Reversioners—Declaratory decree— 
Onus probandi, 


Case No. 1717 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Heerlison 

_ dated the Tth May 1870, reversing a de- 
cision of the Moonsiff of that District, 
dated the 2nd February 1870. 


Bykunt Nath Roy and another (Defendants) 
Appellants, 


versus 


Grish Chunder Mookerjee (Plaintiff) Re- 
spondent. 


Hr. Mendes and Baboos Nil Madhub Bose 
and Judu Chunder Seal for Appellants. 


Baboo Rajendro Nath Bose for Respond- 
ent | 
In a suit for a declaration of plaintiff's reveraionary 


title as heir to his late uncle's property, and fur rever- 
© 


defendant, the widow not having been made « party to 
the suit and her oonsent to, or dilasent from, the allecet 
converance not haying been ascertained. che issue tried 
was whether the deed was genuine and whether do- 
fendant hes pomession under it: 


HerL that the onus was rightly placed on the defend- 
ant. 


Herero that thers was nothing to prevent pleintift 
from suing, during the life-time of the widow, for a 
declaratory decree to the effect that the alienation 
P OED EP event of his surviving the 

ow. 


Kemp, J.—Tue defendants are the spe- 
cial appellants, 


The plaintiff sued to have his reversionary 
title to one-third of the disputed property 
declared, as heir of his anole Parbuttes, and 
for reversal of a deed of sale from Par- 
battes set up by the defendant—the snid 
deed being dated the 22nd Bysack 1251. 
It is admitted that the widow of Parbuttee 
is alive and that ahe has not been made a 
party to the suit. Her consent to, or dissent 
from, the alleged deed by her husband, Par- 
buttee, to the defendants has not bean as- 
oertained. The defendants relied solely 
upon the deed of conveyance by Parhuttee, 
as extinguishing the plalntiff’a reversiouary 
rights. 

The issue tried was whether the deed by | 
Parbuttee to the defendants was genuine or 
not, and whether the defendants had been 
in possession under it, 


The first Court was of opinion that as the 
deed was primd facie without suspicion and 
had not been recently written, and further 
as it has been attested by one of the sui 
scribing witnesses to it, vis, Ram Gopal 
Hazara, it was a genuine instrament. 


On the question of possession, thë first 
Court found that the defendunts were iu 
possession under the deed. 


The Subordinate Judge in appeal tried 
the same issue. He observes that the deed 
is not of a very old date, that the witnesses 
are low people, and that Ram Gopal had 
given evidence ten times, He also points 
out discrepancies in the evidence of the de- 
fendant’s witnesses, 


On the question of possession, he finds 
that the widow of Parbuttee, the vendor of 
the defendants, is still in porpess{on of the 
disputed property. He, therefore, reversed 
the decision of the first Oourt and gave the 
plaintiff a decree. 


In special appeal, it is arged :— 
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Ist—That the onus has been wrongly 
placed on the defendants, it being for the 
plaintiff to prove that the deed is not 


genuine. 


Qnd.—That the Subordiuate Judge has 
not distinctly found who is in possession of 
the disputed property. 


8rd.— That the reasons of the Subordi- 
nate Judge for holding that the deed is not 
genuine are not sufficient. 


4th,—That the plaintiff's salt is barred. 


The fourth plea was not raised fn the 
pleadiags or taken in the lower Courts. 


The onus has not been misplaced. The 
whole evidence appears to have been weigh- 
ed and considered by the Subordinate Jadge, 
The Subordinate Judge distinctly finds that 
the widow of Parbuttee is in possession. 
The reasons given by the Subordinate Judge 
for discrediting the deed appear to us to be 
sufficient, and there are no grounds for a 
special appeal. 


An additional ground was raised for the 
first time In this Court, that the plaintiff 
could not sae during the life-time of the 
widow for a declaration of his reversionary 
right, 


We think that there is no force in this 
additional grouud. The object of the plaint- 
iffa suit is to have it declared that the 
alleged sale to the: defendants by Parbuttes 
will not be binding upon him when the 
succession opens out to him, i e., on the 
death of the widow. It may be that he 
may not survive the widow whose life-in- 
terest is admitted, and who has been found 
to ba in possession. Bat there is nothing 
to prevent plaintiff from suing in the life- 
time of the widow fora declaratory decree, 
that the alleged alienation by Parbuttee to 
the defendants will not bind the plaintiff if 
he survive the widow. - 


In this view of the case, we confirm 
the decision of the Subordinate Jndge in 
as far as it declares that the deed set up 
by the defendants will not hind the plaintiff 
when his succession to the estate of his 
uncle Parbuttee opens ont to him. 


The special appeal is dismissed with 
QCAM, ' 
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Tho lst February 1871. | 
Present: 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Third parties—-Seotion 73 Act VIII 
of 1859-—-Qnus probandi 


Case No. 1724 of 1870, 


Special Appeal from a decision passed by 
the Subordinate Judge of West Burdwan, 
dated tha 21st June 1870, modifying 
a decision of the Officiating Moonsiff 
of Radkanuggxr, dated the 18th April 
1870. 


Ram Taruck Ghossal and others (Plaintiffs) 
Appellants, 


versus 


Radha Bullab Siroar and others (Defendants) 
Respondents. 


Baboos Mohesh Chunder Chowdhry and 
Gopal Lall Mitter for Appellants. 


Baboos Hem Chunder Banerjee and Romesh 
Chunder Bose for Respondents. 


i 
In a suit for establishment of title to a portion of land 
with which defendants repudiated all connection allag- 
ing the land to be in the possession of third parties, who 
were in consequence made defendants by an order of the 
Court under Section 78, Civil Proagdure Oode: 


Hrv that these partias were rightly made defendants 
as having been interested both in the subject-matter and 
in tbe result of the suit, amd even if they had been 
wrongly made defendants the onus would, under the olr- 
cumstances, remain on the plaintiffs. 


Glover, J.— Tue points taken in this spe- 
cial appeal are—{1) that the lower Qours 
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was not justified in making Man Koomaree 
ond others defendants under Section 78 of 
the Civil Procedure Code, there being no 
privity between them aud the original parties 
to the suit; and (2) that if they were rightly 
made parties, the onus probandi was on 
them and not on the plaintiffs. 


The dispute is with reference to + beegabe 
of Iand said to be situate within plot No. 2 
claimed by the plaintiffs. The original 
defendants were Gopoenath and others, and 
ns regards this particular 4 beegahs they 
denied their liability, alleging the land to be 
in the possession of Man Koomaree and 
others. ‘These persons were one after the 
other made defendants by the Court under 
Section 78, Civil Procedure Code, aud were 
held by the Moonsiff to have proved their 
claim, 


We have been referred to the'case. of 
Jogadanond Misser, versus Hamed Russool, 
X Weekly Reporter, 52, in support of the 
ppecial appellant’s contention that Man 
Koomaree and the others ought not to have 
been made parties to the suit, but that being 
sgo made, the onus was on them. We 
have also been referred to the case of Joy 
Gobind Doas versus Gooroo Pershad Shaha, 
VII Weekly Reporter, 201, to show that 
the Moonsiff was wrong in‘allowing Man 
Koomaree and her fellows to interfere be- 
tween the plaintiff and the original defend- 
ants, 


As Man Koomaree and the others were 
made. defendants under Section 78 by the 
direct order of the Court, an order which we 
may observe was never objected to by the 
plaintiffs at any stage of the proceedings in 
the Courts below, we do not see how we can 
now displace them from that position : having 
been admitted as defendants they must re- 
main there ; nor do,we think that their ad- 
mission as parties to the suit was improper. 
The genera! rule of equity, as quoted by the 
Jearned Chief Justice in the case of Jo 
Gobind Doss quoted above, is that © all 
“ persons are to be made parties who ate 
‘ either legally or equitably interested in the 
* subject-matter thd result of the sult.” 


Now as to the “subject matter” there 
onin be no doubt, plainufls and defendants 
both claiming title ia the same land. Then 
as to the “result,” a decree in, favor of the 
plaintiffs against Gopeenath would not of 
course have bound Man Koomares, but the 
jeans of such a decree would have beeu 
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to recover possession of certain land lying 
within certain defined boundaries, and if they 
had gota decree they would in execution 
have taken possession of that land, althongh 
a portion of it never was and never had been 
in the possession or ownership of the de- 
fendants sued, and regarding which those 
defendants from the first repudiated all- con- 
nection. Man Koomaree and her fellows 
could no doubt have, on being turned out of 
their landa, applied to the Court under Beo- 
tion 230 of tha Procedure Code; but their 
position would have been very much worse 
than it would have been had they been 
allowed to appear as defendants instend of 
being foroed into Court as plaintifs. Under 
the oircumstances of the present case, it 
appears impossible to say that Man Koomarea 
and the others were not distinctly interested 
both in the subject-matter and in the resolt 
of the suit brought by the plaintiffs against 
Gopeenath, 


Then as to the onus, the case reported 
in the 1Och Volume of the Weekly Reporter 
is one where the defendant under Section 78 
thrust himself into the litigation—and that 
under very suspicious circumstances, and in 
that case the barthen of proof was held to 
be upon her. Here, however, the matter is 
very different. Man Koomaree was bronght, 
into the suit by the direct order of the Court, 


‘and we do not see why her position should 


be made worse than that of any other defend- 
ant; or that because the Moonsiff chose to 
make her a party, the plaintiffs should escape 
the necessity imposed on all plaintiffs of prove 
ing their own case.. Itis not, moreover, as if 
those defendants had made no attempt to prove 
their right. On the contrary they uced 
evidence which the Moonsiff, who held a 
local investigation and tried the case, declares 
in his judgment to be most respectable and 
satisfabtory, 


The Subordinate Judge placing the onus 
on the plaintiffa has found that they have 
had no possession of the disputed land with- 
in 12 years and that their claim is barred. 


On the whole, therefore, we think that the 
Moonsiff was not wrong in making Man 
Koomaree and the others parties under Sec- 
tion 78; and that even if he was wrong the 
onus would not under the circamatances of 
this case be shifted, but would remain on the 
pinintiffe ; and that therefore the Subordinate 
Judge was right also, 


The epecial appeal įg dismissed with orate, 
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The 1st February 1871. 
Present: 
The Hon'ble F. B. Kemp and F. A. Giover, 
Judges. 
Legal posseasion—Secction 224, Act 
VIII of 1859. 


The Court of Wards and others, Petitioners, 
versus i 


Burra Lall QOopendronath Deo, Opposite 
Party. 


Baboo Unnoda Pershad Banerjee for 
Petitioners. 


Mr. R. T. Allan for Opposite Party. 


In order to a 1 ion being 
Section 224 Act of 1859, it is essen 


requirements of that Section be carried out, 


yen under 
that all the 


Kemp, J.—It appears that in this case an 
appeal is now pending before this Court in 
which the question whether Burra Lall 
Onpendronath Deo, the nephew of the late 
Maharajah of Chota-Nagpore, or the sons of 
the late Rajah, are entitled to his estate, Las 
to be decided. 


Barra Lall Oopendronath Deo has obtain- 
ed a decree in the first Court. and an appeal 
has been preferred by the Court of Wards, 
who now represent the minors, the alleged 
sons of the late Rajah. 


It is said on behalf of the decree-holder, 
that he had substantially obtained possession 
of this estate before the order passed by this 
Oonrt on the 24th of November last. The 
Judicial Commissioner has fonnd that pos- 
session was given to the decree holder, Burrs 
Lali, before the order of this Court; and 
therefore he reversed the order of the Assis- 
tant Commissioner direoting the ryots to pay 
rent as hitherto to the Court of Wards. 


The question we have to decide is, whether 
lon had been legally given to the 
decree holder before the order of this Court 
assed on the 24th of November. The 
foskcomnaiaah directing the Nazir to give 
possession to Burra Lall is dated the 27th 
of Ootoler. Jt appears that on the 20th 
of November the Nazir went to Ranchee, 
the principal village of the Raj and the 
place of residence of the Ranees. On the 


ROth or Rint be did not proclaim the order, | 


but on the 22ad of November he proclaimed 
‘the order of the Court in the villages of 
Rantoo and Ranches. Peadals were then 
deputed to proclaim the same order in other 
villages of the Raj. It is, however, stated 
by the Nasir in his examination when crose- 
examined, that no copy of the warrant was 
fixed in any conspicuous place on the land 
or other immoveable property. 


Now, we are of opinion that under See- 
tion 224 of Aot VIII of 1859, it is essential 
that all the requirements of that Sestion 
should be carried ont; and as in this case it 
is clear that no copy of the hookoomnamah 
was fixed on any place on the land in dig- 
pute, we think that the possession which it 
was alleged had been given to the decree- 
holder is not a possession which we can call 
a legal possession under Section 224. We 
therefore make this role absolute, reverse 
the order of the Judicial Commiasioner, and 
direct that the estate remain in the custody 
of the Court of Wards. No costs, 





. The lat February 1871, 
Present: 


The Hon’ble G. Loch and Onoocool Chunder 
Mookerjee, Judges. 


Bent-sult—Registered tenanta—Bx-~ 
ecution—Notice—-Sale under Act 
VIII (B. 0.) 1865. 


Case No. 1683 of 1870. 


\ 

Special Apeal fiom a decision passed by 
ths Subordinate Judge of Jessore, dated 
the 25th May 1870, reversing a decision 

. Of the Moonst{f of Magoorah, dated the 
26th January 1870. 


Sadhun Chunder Bose (Plaintiff) Appellant, ' 
versus 


Gooroo Churn Bose andanother (Defendants) 
Respondents. 
e 


Baboos Sreenath Doss and Bungshee Dhur 
Sein for Appellant, 


Babvuo Grija Suakur Aojoomdar for Re 
spondents, 


By law a semlidar is tot bound to raeogttce es his 
terant one whos8 name has not been registered in his 
books; and when his rent beoonre doe and is not 
ped, it is guficicnt for him to bring his suit against 
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a soa from whom he has hitherto received 
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When a salo takes place under the provisions of Act 
VITI (B. C) of 1885 the whole tenure is sold, the e 
obaser ie oe free of all inoumbrances by 
any holder. 


Lock, J.—We'thiuk that the judgment 
of the Lower Appellate Court must be set 
aside, That judgment is mainly based on 
the ground that in obtaining a decree under 
Act X of 1859, there was collusion between 
the putueedar and the plaintiff and others ; 
and having laid that down as the foundation 
of the judgment, the Subordinate Judge 
. goes on to declare that the sale nleo is 
collusion, and he reverses the judgment of 
the first Court. 


It appears that the tenure in question was 
originally held by one Onoop Sircar, and 
bis name was recorded tn the semindar’s 
books. After his death, his widow, Porosh 
Monee, continued to pay the rents; but one 
Neemanond olaimed a share in the estate, as 
being the grandson of Ram Chander, the 
cousin of the eaid QOuoop Sirear. He 
broughit.s anit against Porosh Monee, which 
was compromised, Porosh Monee taking 9 
annas and Neemanund 7 aunas ; aod after 


his death, his mother Bhyrobee succeeded as | 


his helr. 


Onoop Sircar left, besides his widow Po- 
rosh Monee, two sons, Benee Madbub and 
Prosnono Coomar. Prosunno Coomar died 
without leaving any children, and was 
succeeded by his mother Porosh Monee ; 
and when Benee Madhub came of age, he 
brought a suit to set aside the ‘arrangement 
between Porosh Monee and Neemanund ; 
bat be fuiled, and his suit was dismissed 
in 1868. 

Subsequently, in 1867, the putneedar 
brought a suit for arrears of rent of the 
teuure against Benea Madhub and Porosh 
Monee, and obtained a decree’ on the 18th 
of January 1867. He subsequently, as is 
siated to us, gave a dur-putnee of this 
tenure to one Rum Gopal, and made over 
tlhe unexecuted decrees which he held 
against tenants to the ssid Ram Gopal to 
enable him to recover the arrears of rent 
It is said on the other side that he did not 
‘make over bgt sold that decree to Ram 
Gopal, Bat this is of very little conse- 
quence on the present question. Ram Go- 
pul exeouted the decree, brought the tenure 
to sale, purchased it bimaelf, and then sold 
it to the plaintiff, who in attempting to get 
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Gooroo Churn, who held a pottah under the 
said Bliyrobee. 


The Subordinate Jadge considers the ool- 
lusion of tha putneedar with other par- 
ties proved by the fact that in the suit 
bronght by Benee Madhub in 1868 to set 
aside the ruffaramaA entered into by his 
mother with Neemanund, the putneedar 
was made a pro forma defendant ; and he 
concludes thas he must therefore have been 
aware that Bhvrobee wna admitted to be 
the owner of 7 aunas of the tenure, and 
knowing this, he was bound to make her a 
party in the anit for arrears of rent which 
he brought against Benoe Madhuab and Porosh 
Monee. 





Eveu admitting that he was aware of the 
existence of the decree passed in that casa, 
it does not appear that Bhyrobee ever paid 
rentstohim. It is not attempted to be shown 
that she ever sought to have her name regis- 
tered; and therefore whet his rent became 
due, it was sufficient for him to bring his 
euit against the parties from whom he had 
hitherto received the rents, and who failed to 
pay them when they became due. 


We cannot see, therefore, that there is any 
proof that the patneedar colluded with other 
parties, 


But it is said by the respondent, if the 
putneedar did not collude, Benee Madhub 
and Ram Gopal and the present plalatiff have 
all colluded together ; they are intimately 
connected, and knowiug that Bhyrobee liad 
a share should have given her an oppor- 
tunity of paying ap ; and therefore there was 
a collusion which vitiates the sale. 


But all that Ram Gopal did was to 
exeonte the deorea which had been transfer. . 
red to him by Savi, It is not shown that he 
did not pursue the course appointed by law. 
There is nothing but x general allegation of 
fraud against the sule proceedings—they 
have not been in any way challenged speci- 
filcally ; and we do not see that when a 
decree-holder has got a deoree, he is bound 
to give notice to any party who he may 
know has an interest in the property liable | 
to be sold. All that is necessary is to pro- 
osed according to law, and Ram Gopal in 
this case did proceed according to law ; 
therefore the plonppf collusion uttdrly fails, 


But it ia said in support of the judgment 
of the Lower Appellate Court, that even if 
collusion ia not proved, the plaintiff can get 


poragesign Was ousted by the defendant: po more thau the sharg of the judgment, * 
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debtors against whom thedecrae was made, 
their tights aud interests alone being sold, 


But it appears to us that if this snle took 
place under the provisious of Act VIII of 
1865, B. C.,—and it appears that it was held 
under that law,—the whole teuure was sold ; 
aud under the provisions of Sectlon 16 
“ the purchaser of an under-tenure sold under 
“this Aot shall acquire it free of all incum- 
“ branoes which may have accrued thereon by 
“any actof any holder of the said under- 
“ tenure.” 


Lastly, it is nrged in support of the judg- 
ment of the Lower Appellate Court, that 
Bhyrobee, and on her patt Gooroo Charn, 
set forth that the land iu dispute formed no 
part of the tenure sold, and we find that the 
first Court raised the following issue on this 
point :— 


“Do the dispnted lands pertain to the 
“í alleged jamma for rupees 9-2, or whether 
‘6 the lands covered by Daga No 1 and 2 are 
the mohutran tenure of Blyrobee Dossee’’? 


The first Court decided this issue against 
the defendant. Bhyrobee, but the Subordi- 
nate Judge after noticing the claim has most 
carelessly put this issue aside, making å re- 
mark or two on it ; whereas he shoald have 
decided it distinotly, it: being the moat mn- 
terial issue in the case. Had he decided It, 
possibly this present appeal might have been 
prevented. It isa point which he must de- 
cide ; it was put before him, and he ought 
to have decided it, 


We reverse the decision of the Subordi- 
nate Judge, and remand the case to him 
for the trial of the following issue, namely :— 
“ Whether the lands in dispute in this suit 
“ belonged to the tenure sold as appertaining 
“to the jumma of rupees 9 and 2 annas ; 
“or whether as alleged by her, Bhyrobee, 
“dags l and 2 are ber mohatran lands ; 
“and whether the remnining lands belong 
“ to other juminas,” 


The appellant will have his costa of this 
appeal. 

Mookerjes, J.—I concur in decreeing this 
appeal. It is admitted before us that there 
is no proof of fraud or collusion on the part 
of the putneedar Savi who obtained the 
decree for ret, It is merely anid that he 
ought to have known that Bhyrobea wns a 
shareholder, and therefore ought to have 
sued her for rent though she was not a re- 
cvided tenant and had taken no measures to 


effect a registry of her name in the seoiishta 
of Mr. Savi, simply because Savi was a pro 
Jorma defendant in a certain suit brought 
by one Ram Chunder, the son of Onoop, 
agninst Blyrobes to set aside a compromise 
entered iuto between the mother of Ram 
Chunder and Bhyrobee. Savi did not enter 
appearance in that sult, as it wns one ia 
which he had no sort of interest whatever. 
It is coutended that Savi not having made 
Bhyrohee a party to the rent-sait, the Cours 
was bound to presume frand and collusion 
on his part, J do not agree in this propo- 
sition., By law the semindar was not hound 
to recognize Bhyrobee as his tenant, unless 
she had caused a registry of her name in his 
books. Savi, therefore, cannot be said to 
have acted fraudulently. There may be 
very good ground to presume that Rem 
Chunder wonld have been glad to see this 
jote sold, but it is not shown that in omit- 
ting to sue Bhyrobes, Savi was acting in 
ecneert or collasion with Ram Chander. 


It is next said that the arrear for which 
the tenure was brought to sale and the rent- 
suit was brought was a very trifling sum ; 
but it appears that the annual rent of this 
jote is also a very small amount, and that 
the arrears were above the rent due for an 
entire year. 


In order to get rid of a decree passed by 
a Collector ander the provisions of Act X of 
1889, and to set aside a sale held in execution 
thereof on the ground of fraud, the plaintiff 
was bound to prove fraud on the part of the 
putneedar who obtained the decree, snd 
that fraud was committed in the conduct of 
the sale or in the publication of the neoes- 
sary processes required by law to he duly 
published previous to the sale. What the 
purchaser from Savi did, was merely to 
give effect to the decree which had been 
transferred to him by putting it into exe- 
cution. No such fraud as would vitiate the 
decree or the purchase of the defendant 
is made out In this case, even according 
to the plaintiffs statement or according 
to the finding of the Subordinate Judge, 
Under the whole of the® ofroumstances of 
this case which was gone through st conal- 
derable length before us, we do got find that 
any fraud ia proved either on the part of 
the decree-holder or the purchaser, 


The other points urged by the appellant’s 
vakeel have been fully disposed of in the 
judgment of my learned oolleagae, and 
I agrec generally with him in the rea- 
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sons given for their disposal, I would 
‘also remand the case for a deoision of 
the issue pointed out by Mr. Jastice Loch, 
I think the Subordinate Jadge was bound 
to decide this issue before he entered on 
the trial of the other issues, That issue, 
if found in favor of the plaintiff, would have 
disposed of the whole case, and consequently 
the other issnes would not perhaps have 
been required to be decided. If the lands 
sued for in this suit were outside the jote 
purchased by the defendant, there is an end 
of all questions of fraud in the matter of 
the sale. 


The Ist February 1871. 
Present : 


The Hon'ble F. B, Kemp and F. A. Glover, 
Judges. 


Case No, 1088 of 1870, ° 


Limitation — Family property — Hri- 
dence. 


Special Appeal from a decision passed by 
the Officiating Judicial Commissioner of 
Chota-Nagpore, dated the 4th March 
1870, reversing a decision of the Deputy 
Commissioner of Haxzareebaugh, dated 
the 26th August 1868. 


The Court of Wards on behalf of Tekait 
'. Rem Chunder Singh, minor, (Defendant) 
Appellant, 


VET US 


Banwaree Lall Thakoor (Plaintiff) Re- 
spondent, 


d 
Bahoo Unnoda Pershad Banerjee for Ap- 
° pellant 


Baboos Kalte Prosunno Dutt and Taruck 
Natk Sein for Respondent. 


The Political Department in Chota-Nagpore, as Judg- 
ment-creditors, took out attachment against a family 
esisto in which the rule of primogeniture prevailed 
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to meet ancestral debts, aml appropriated the proceeds 
in satisfaction. Objection was made -by a member of 
the family claiming ten of the villages as held by him 
and his ancestors under a mokurrures grant for main- 
tenance. An answer was pot in and litigation followed 
resulting in a final decision by the Civil authorities of 
the Zillah, that the claimant was not entitled to four ous 
of ten villages claimed and the proceeds were diverted 
to the payment of debts which were not his He then 
sued for a declaration of his right and title to the four 
villages : 

Huv that the possession of the Politioal Department 
had not been adverse to the plaintif, acd his cause of 
action did not arise till his title was denied and the 
proceeds diverted from his use, 

The copy of a copy of a document may be admitted 
as evidence when it comes from a public offlee and the 
original is shewn to havo been lost, but not otherwise, 


Kemp, J.—T xis suit was remanded on the 
6th ot September 1869 by Justices Mm kby 
and Hobhouse. It appears that in the first 
instance, the lower Courts had applied 
Clause 5 and Clause 16 Section 1 Act XIV 
of 1859 to the case, and held that the snit . 
of the plaintiff was barred. In special ap- 
peal, the learned Judges remandiug the case 
observed, that as the sult was one to recover 
possession of immoveable property, it was 
specially provided for by Clause 12 Section 
1 of the aforesaid Act ; and that it was with 
reference to that Clause that the question of 
limitation must be tried. The case was, 
therefore, remanded for that purpose, and the 
Judges in remanding it thought it desirable 
that in whatever way the question of limita. 
tion be determined, all the other questions 
wbicb had arisen or might arise in it should 
be disposed of: also. 


The oase is briefly this:—The plaintiff, 
who is the special respondent before ys, sues 
for declaration of his right and title to four 
mouszahs, as comprised within the sunnad 
granted to his ancestor in lieu of maintenan oe 
by a former Tekait. It appears thatin thle 
family the rule of primogeniture prevails, 
and that the younger branch of the family 
receive as maintenance a certain number of 
mousale in the shape of Babooanah. It is 
alleged by the plaintiff that his ancestor ob- 
tained from the ancestor of the defendants a 
mokurruree sunnud for six mouzaha, that the 
sunnud was $ (jd in the year 1282 and 
that in the st-ad there is mention of the 
fact that they “ynud was granted for these 
six mouzahs as per huddoodbundee. The 
sunnud was registered in April 1826 before 
the Judge of the Zillah, The huddood- 
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buudee referred to in the original grant has 
not heen filed in original, nut a copy of a 
copy of that deed said to have been obtained 
from the Cazee’a office has been put in. It 
is alleged that the original huddoodbundee 
was registered not before the Judge nor at 
the same time as the sunnud, which under 
ordinary cironmstances it ought to have been, 
both being of the same date, but that it was 
registered more than a year afterwards by the 
Cazee. The defendants admit that the plaint- 
iff is entitled under the sunnud to six mouzabs 
of which he is in possession, but with re 
ference to the four disputed mouzahs they 
deny that they ara comprised within the 
eunnud put iu by the plaintiff, and allege that 
the huddoodbundee is spurious. 


The firat Court, after disposing of the 
issue in bar, observes that there can be no 
question that nt the time the sunnud was 
given a huddoodbundee was also written, but 
what the huddoodbundee contained is not 
mentioned in the sunnud. The plaintiff, the 
firat Court observes, filed a copy of a copy 
of the huddoodbundee registered by the 
Cazee, bat the Court had the gravest doubts 
regarding that document The Deputy 
Commissioner observes that although that 
hhuddoodbandee purported to hava been exe- 
cuted on the same day as the sunnud, and al- 
though the sunnud was then registered before 
the Judge, the huddoodbandee registered 
before the Cazee was not registered until a 
year and upwards after the sunnud ; and 
further tliat in 1830, when the plaintiff 
applied for registration of his name in res- 
pect of the six nouzahe under the sunnud, 
he did not produce the huddoodbundee, nor 
did he sny auy thing with reference to the 
four additional mouzahs now olaimed. The 
first Court therefore held, that the plaintiff 
was dispossessed in 1852 by the attachment 
made by the Political Department ; that he 
had been out of possession ever since ; that 
it had not been proved that the haddood- 
bundee produced by him is the haddood- 
bundee referred to in the sunnud, or that 
the huddoodbundee copy of a copy of whieh 
is now produced was granted by the Tekact 
Dig Bijoy Singh, or executed by him ; that 
it is not proved that the four villages in 
‘dispute are covered by the sunnud, which 
only covered six, villages, and that these siz 
villages are in the jlnin~,"’s possession. 
The first Coort, theretcrc, dismissed the 
plaintiff’s suit with costs. Í 


In appeal after the remand by this Court, 
the Judicial Commissioner, after reciting the 
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plaint briefly and the reasons of the first 
Court for dismissing the suit, observes on 
the queation of limitation that he was of 
Opinion that the suit was not barred by the 
law of limitation, as it was clear from the 
pleadings and documents filed that the four 
mouzahs claimed by the plaintiff were not 
attached in 1852, and that this is allowed 
by the Lower Court; and that further it 
appeared to him that up to the 81st August 
1859, the date of the former Commissioner’s 
order, the plaintiff was in possession of these 
four mousahe, although “irregularly so; 
“and that it was in that year that the rent 
“ due on them was recovered from the plaint- 
‘iff and he called upon to take a settlement 
“on them in the usual terms, it was then 
“thet he was dispossessed of them as 
“portion of his mokurraree grant; and es 
“ this occurred in 1859 and the suit was 
“ brought in 1867, or eight years after dis- 
‘* possession, the suit is not barred by Act 
“ XIV of 1859.” 


On the merits, he observes that the vali- 
dity of the suanud could not be doubted; 
that in this sunnud the names of the six 
mousahs released to the plaintiff in 1859 
are mentioned, and that a separate huddood- 
bandee list had then been given according 
to which boundaries the plaintiff was to 
receive possession, With reference to tha 
huddoodbundee filed by the plaintiff, the 
Judicial Commissioner observes that as this 
document was anid to have been registered 
by the Caszee, the Cazeu’s register was sent 
for but that it was not forthooming; that 
the document filed purports to be a copy of a 
copy taken from the Caxee’s office, the 
original having been burut with other papers 
belonging to the plaintiff about 20 or 22 
years ago. The Jydicial Commissioner pro- 
ceeds to observe that if such a document 
really was in existence, it is clearly proved 
by the evidence of the witnesses that it has 
been destroyed, and a copy would therefore 
be admissible. Again, he observes there is 
no doubt that such a document, namely, n 
huddoodbundee was given to the plaintiff 
at the time the sunnud was granted; and in 
order to satisfy himself hat the contents 
of the document given to the plaintiff were to 
the nature stated by him, he called for the 
list of villages in the estate, thht ts to say 
in the whole Guddee, filed by Tekset Gir- 
dharee Singh, the grand-father of the minor 
defendant in 18438. In this list, the Judicial 
Commissioner pays that it appears that three 
out of the four villages in dispute were in- 
sorted in that list as belonging to the plaint- 
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iffs father Kanbya Singh ; and further, that 
a 4th village, not one of the villages now 
claimed, was mentioned in that list ; but, anys 
the Judicial Commissioner, as three villages 
‘whose names correspond with those claimed 
by the plamtiff are to be found in this list, 
it may be inferred that the 4th village, al- 
though not mentioned, must be inferred to 
be comprised within the boundaries given 
in that huddoodbundee. Therefore, is ap- 
pearing to the Judicial Commissiouer that 
the suit was not barred by the law of limita- 
tion, and that the four mousnhe claimed by 
the plaintiff were part of his mokurruree 
grant, he decreed the appeal and the 
plaintiff's suit, reversing the decision of the 
lower Court. 


The case has now come up in apecial appeal 
before us. The points taken are,—lst.— 
That the Lower Appellate Court was wrong 
in holding that the plaintiff's snit is not bar- 
red by the law of limitation, as the plaintiff on 
his own showing wns dispossessed in 1852, 
and more than 12 years have elapsed before 
the institution of the present suit. There can 
be no doubtin this case that if we take the 
attachmentof 1852 as the starting poiut, and 
if the plaintiff’s cause of action arose in that 
year, that his suit ia barred. Olause 12 Sec- 
tion l of Act XIV of 1859 lays down that 
suits for the recovery of immoveable property, 
or of any interest in immoveable property to 
which no other provisions of the Act apply, 
must be brought within 12 years from the 
time the cause of action arose. The learned 
Judges who remanded the oase directed the 
lower Court to try it under this Clause ; nnd 
therefore if the cause of action accrued to 
the plaintiff in 1852, the present suit brought 
in 1867 is barred; but it is contended on the 
other side that the attachment in 1852 wns 
not made by either of the parties to this suit, 
but that it was an attachment made at the 
instance of judgment-creditora. It appears 
and is not disputed that the family of the 
Tekaits were indebted. It is ssid by the 
defendanta that the attachment was made as 
against the judgment-debtor, Tekait Gir- 
dharee Singh alone, On the other hand, the 
plaintiff says thay the attachment was made 
to satisfy the ancestral debts of the family 
for which they were both liable; but it is 
clear that ehe judgment-creditors of the 
plaintiff did nlso take ont attachment of the 
six villages covered by the sunnud, as well as 
the other four villages now in soit, and that 
the jadgment-creditors of the plaintiff did 
draw out and appropriate in’ satisfaction of 


their debt the proceeds of those six villages. 


We think it is clear that this attachment 
made by the Political Department, (and it is 
an attachment peculiar to this distriot, for 
in other distiicts the jadgment-creditors 
would have proceeded ngainst the property 
aud sold it} was made for the purpose of 
satisfying the ancestral debts of this family. 
On tho attachment being made, the pinintiff 
in this snit objected that 10 of his villages held 
by him and his eucestors under this mokur- 
raree grant for their maintenance had been 
attached. This claim was made immediately 
after the attachment, and it was not until 
three years after the claim was made that’ 
any auswer to that objection was put in by 
the other side. After considerable litigation, 
and on an appeal to the higher authorities 
of the xillnh, it was flnally decided in 1859 
that the plaintiff was entitled only to six 
mougahs for his maintenance under the 
gunnad, and that these six mouzahs must te 
released to him; and with reference to the 
remnining four mouzahs, it was held that they 
were not covered by the sunnud, that they 
had been improperly in the possession of 
the plaintiff for a long time, and that he 
would be allowed to hold them on payment 
of a proper rent and making the usual 
bundobust or settlement. The plaintiff re- 
fused to take a bundobust, and the proceeds 
of these four villages instead of being anpro- 
printed to the payment of the plnintiths 
debts were approprinted to the satisfnotion 
of the debts of the judment creditors of the 
defendants. It is, therefore, in 1860 that 
the plaintiffs cause of action arose. There 
wos nothing in the attachment, and there was 
nothing in the possession of the Political 
Department adverse to the plaintiff, or whieh 
in any way invaded his right and title until 
1860, when it was declared that he had no 
title to the four villnges, subject of this suit, 
and the proceeds of those four villages were 
diverted from the payment of his debts and 
applied to the liquidation of defendant’s 
debts. We, therefore, think that thie suit 
ia not barred by the law of limitation, but 
on the merits we cannot conoar with the 
decision of the Judicial Commissioner. 


We think that the grounds taken in spe- 
cial appeal, namely, that the evidence as to 
the loss of the original huddoodbundee is 
not legally sufficient to allow a copy of a 
copy (even supposing it to be admissible in 
evidence) to be used against the special ap- 
pellant ; further, that the Lower Appellate 
Court was wrong in law in using as evidence 
against the defendants an old list of villages 
alleged to have been filed in the Commission- 
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er’s Court in 1843 by the grand-father of 
the minor defendant, without taking evidence 
as to its having been actually filed by him; 
and also that the Judicial Commissioner has 
also erred in giving the plaintiff a decree for 
possession as regards the villages Mohooa 
Singha, &c., although these villages are not 
included in the list of villages above referred 
to,—are good grounds of appeal. 

With reference to the first objection, we 
are fully sensible of the wisdom of the 
remarks made in the decision of the Privy 
Council, dated February 1868,* quoted by the 
special respondent, that with regard to the 
admissibility of evidence in the oative Courts 
of India, no such strict rules can be applied 
os those which are generally acknowledged 
ond carried out in the Courts of England ; 
and we also think that we ought not to np- 
ply any such strict rule to the admission 
of documentary evidence, where it can be 
shown that the copy of a copy of n docu- 
ment comes from a public office, and that 
sufficient evidence has been given of the loss 
of the original. Now, in this oase, all the 
evidence that has been given is that the 
house of the plaintiff was burnt 20 or 25 
years ago, and there is no evidence whatevar 
of the loss by fire of this original document ; 
and farther we fnd that the register called 
for from the Cazee’s office is not forthcoming. 
The copy which is filed purporting to be 
given by the Cazes does not bear the signa- 
ture of that officer : the original was not 
registered, as it ought to have been, at the 
same time and in the same office as the 
mokurroree sunnud ; and therefore we think 
with the first Court that this document is of 
a highly saspicious nature, aud that in the 
absence of all evidence of a satisfactory 
character as to the loss of the original docu- 
ment, the Deputy Commissioner was right ia 
rejecting this document ag inadmissible. 


With reference to the list which the Judi- 
clal Commissioner has admitted as evidence 
against the special appellant, we think that 
he was wrong in law in making use of that 
list as evidence as against the special appel- 
lant. The list purports to be a list of the 
villages of the whole Guddee or parent estate. 
In that list mention is made of three vil- 
lages as being in the possession of Kunhya 
Singh, but there is nothing to identify these 
three villages with the mokurruree san nud 
granted to theancestor of the plaintiff, nor 
is there any thing in that list to show that 
the villages mentioned therein as in the 
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occupation of Kunhya Singh, the father of 
the plaintiff. were held by him for his main- 
tenance under the sunnud or grant, 


Again, the Jadicial Commissioner is clear 
ly wrong in decreeing to the plaintiff a 
village which is not even to be found in the 
list itself. 


We have a few more remarks to make on 
the merits of this case independent of the 
grounds taken in special appeal. We are 
of opinion that the huddoodbundee is clearly 
apurious for these reasons, that in the mo- 
karruree grant six villages are distinctly 
mentioned by name, the aggregate jumma of 
rupees 10 nnd some annas is also recorded, 
and thejumma of each village is separately 
specified: it then goes on to say “ I give you 
“ these six villages as per huddoodbundee.” 
Of course that means that the huddood- 
bundee contains a description of the bound- 
aries of the six mousahs granted, because 
the six mousahe are clearly identifed, and 
the jumma are separately specified. Now, 
the huddoodbundee put in by the plaintiff 
not only gives boundaries extending far 
beyond the limits of six villages originally 
granted, bat it also inoludes villages not 
granted at all—and this alone throws the 
greatest suspicion upon its genuineness; and 
when to this circumstance we add the fact 
that the mokurroree sunnud which is not 
disputed is registered before the Judge, and 
that this deed which is now filed and pur- 
ports to be n copy of a copy of the hud- 
doodbandee alleged to have been executed 
ot the same time as the sunnud was not 
registered until more than a year after, and 
that before a Cazee, we can have no hesita- 
tion in coming to the same oonclusion at 
which tbe first Court has arrived that this 
is a spurious document Agnin, the Judi- 
cial Commissiouer takes no notice whatever 
of a very important point in the case noticed 
by the rat Court, namely, that in 1880, 
when the plaintiff applied for registration of 
his name as mokurrureedar with reference to 
the six villages covered by the sunnud, he 
did not file this huddoodbundee ; and further 
that he omitted to make any mention of the 
fact that he was in possesion of the four 
villages now in dispute, or to ask that his 
name should be recorded with yeference te 
these four villages as malik. 


For these reasons, we reverso the deolstor 
of the Judicial Commissioner, restore the 
decree of the first Court, and dismiss the 
plaintiff’s suif with costs of both Courts, 
including the conte of this appeal, 
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The 2nd February 1871. 
Present: 


The Hon'ble L. 8. Jackson and W., Ainslie, 
Judges. 


Butwarrah— Right of suit. 
Case No. 1527 of 1870, 


Special Appeal from a decision passed by 
the Officiati Additional Judge of 
Lirkoot, dated the 25th April 1870, 
reversing a decision of the Sudder Moon- 
sif of that district, dated the 12th August 
1869. 


Bhekdharee Singh and others (Plaintiffs) 
Appellants, 


COT sus 


Kishen Pershad Singh and others (Defend- 
ants) Respondents. 


Baboo Hohesh Chunder Chowdhry for 
Appellants. A 


Baboo Chunder Madhub Ghose for Respon- 
dents, 


A suit to sot aside a mokurruree lease granted by a oo- 
sliarer waa held to be premature as having been brought 
before completion of a butwarrah which was in course 

effected, the plaintiff having no locus sand to 
a soit in respect of a mokurrures by which he 
injuriously affected. 


Jackson, J.—Tue plaintif in this case, 
whois the 6 annas oo-sharer in an estate 
which was under partition, sued the defend- 
ant to get rid of an alleged mokurruree 
lease granted by a oco-sharer who held 2 
annas of the same estate under which the 
defendant oocupied the particular lands, — 
being part of the estate in question. 


The Moonsiff, it appears, gave the plaintiff 
a decree, which was afterwards set aside by 
the Zillah Judge for reasons stated in bis 
judgment, 

It appears to us, from the circomstances 
of this case, that the plaintiff came into 
Court prematarely. The butwarral had not 
yet been completed. It was uncertain what 
lands miglift ultimately be assigned to the 
pluintiff or to the other co-sharers; and it was 
therefore quite needless for the plaintiff, and 
in fact ‘he had no looms standi, to bring the 
present suit in respect of a mokurraree by 
which’ he might noyer be injuriously affected 
pi pi 

- aloo 


We think the suit ought to have been dis- 
missed on this ground, and neither the Judge 
nor the Moonsiff gave the proper decision 
in the case. The judgments of both the 
lower Courts, therefore, will be set aside, 
and the plaintiff's suit‘dismiased without 
prejudice, however, to any claim or right 
which he may hereafter find it necessary to 
advance in respect of the landas in suit. 

The plaintiff will pay the costs of the two 


lower Courts, but in this Court each party 
will pay his own costs. 





The 2nd February 1871. 
Present: 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Purchaser of a plaintiff's righte— 
Appeal. l 


Dhunnoo Sowdagur, Petitioner, 
versus 
Sunnoo Bibee and others, Opposite Party. 
Baboo Okkil Chunder Sein for Petitioners. 


Mr, R. E. Twidale and Baboo Hem Chun- 
der Banerjee for Opposite Party. 


A party who the rights and interests of 
the plaintiffs after a sult has been is not - 
entitled to appeal the order of with- 
say the plaintiffs in the smtas appela 

ta. 


Kemp, J.—Tauis is an application on the 
part of one Dhunnoo Sowdagur to be allow- 
ed to appeal specially against the decision 
passed by the Jadge of Chittagong on the 
6th of May 1870. It appears and is ad- 
mitted that the original plaintiffs were 
Yusuf Ali and Golam Hossein. They sued 
one Suannoo Bibee, and the suit was dismiss- 
ed as against the original plaintiffs. Dhan- 
noo Sowdagur, however, who now seeks 
to appeal purchased the rights and interests 
of the original plaintiffs, Yusuf Ali and 
Golam Hossein, after the dismissal of the 
suit, and he alleges that he is entitled to 
appeal ageinst the decision of the Judge, 
The Deputy Registrar on the back of the 
petition certifies that the applicant repre- 
sents himself to be the pugehaser of the 
rights and interests of the plaintifs, but 
fies no proof in support of his purchase or 
in support of his name having been placed 
on the record before the lower Court. 
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Justices Phear and E Jackson, on the 24th 
of August 1870, directed a rule to issue 
calling upon the other side to show cause 
within 8 weeks of the service of the rule 
why the applicant should not be allowed to 
carry on the appeal. 


Woe think it very clear that arcording to 
the ruling laid down in Volame IX, Weekly 
Reporter, page 811, and particularly with 
reference to the remarks made by the late 
learned Chief Justice Sir Barnes Peacock, 
that this is a casos in which the applicant 
Dhunnoo Sowdagur is not entitled to appeal 
withont joining the original plaintiffs in 
the sult as appellants. Not having done 
so, aud according to the rule laid down in 
the desision above quoted, we reject his 


application to appeal singly. 


We say nothing as regards his power to 
appeal jointly with the original plaintiffs: 
should he do so, any objections that mny be 
ralsed with regard to his being out of time 
will then be taken into consideration. The 
rule will be discharged with coats, 





The 2nd February 1871. 
Present: 


The Hon'ble L. S. Jackson and W. Ainslie, 
Judges. 


Assignmont of rent--Tenancy. - 


Caso No. 1400 of 1870 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Officiating Judge of Gya, dated 
the 21st April 1870, modifying a decision 
of the Deputy Collector of that District, 
dated the 4th February 1870. 


Dhoolee Chund (Defendant) Appellant, 


° versus 


- Rajroop Rodel atid othoi (Ptalutlftis Re 
opoiiients, ) 
r 


Alr, R. T. Alian for Appellant. 


Baboos Kales Mohun Dass and Bhowanes 
Churn Dutt for Respondents. 


A party holding an assignment from tho landlord 
to recover rents from C, 2 registered tenant, having 
sued both O and D as oo-fenants of the tenure, the mit 
against D was dismimed by the lower Courta: 

Hewp that as the assignment respected the rents of 
that tenure, and D had admitted bung in possession of 
the land, the suit ought to have been allowed to pro- 
coed against both, 


Jackson, J.—In my opinion this oase has 
been erroneously tried. The plaintiff hold- 
ing a tankAa or assignment which enabled 
her to bring a suit against Dooles Chund, 
the registered tenant of a certain holding, 
brought a suit against Doolee Chunod and 
Deen Doyal as co-tenants thereof, 


It appears, at least it is so alleged by the 
defendant before us, that under certain 
family arrangements the property, in respect 


"| of which the rent is due, is now held by 


Deen Doyal and not by Dooles Chund ; but 
in consequence of the tuxkAa on which the 
plaintiff sues not specifying the name of 
Deen Doyal, the lower Court declined to 
entertain the sult as against Deen Doyal, 
although Deen Doyal in his own answer 
admitted that he was in possession of tha 
laud, and therefore of course liable for the 
rent 


Having released Deen Doyal in this way, 
the Court then went on to try whether 
Doolee Chund was liable for the rent. The 
Deputy Collector considered that he was not 
linble ; bat on appeal the Zillah Judge, up- 
holding the order as to Deen Doyal, revers- 
ed the decision in regard to Doolee Chund 
aud gave plaintiff a decree against the latter. 


` Against that decree the defendant Doolee 
Chund has come up in sfecial appeal, I 
should have thought that if the plaint had 
been improperly framed by reasen of Desn 
Doyal being sued, although the tsakha did 
not enable the plaintiff to sue him, the 
whole suit ought to have been dismissed. 
But, in reality, i¢ seems to me that the 
objection was an invalid one ; tha tthe land. 
lord had assigned the right to recover the 
rents jn respect of that tenure to the plaintif, 
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and that the name of Doolee Chund alone 
being specified was referable to the faot 
that he was the registered tenant. I think, 
therefore, more especially when Deen Doyal 
admitted being in possession of the land, 
that the suit ought to have been allowed to 
proceed against both of them. The result 
of the lower Courts not doing so has been 
that great complication has arisen. A party 
has been made avawerable for rent in re- 
speot of land of which he is not in posses- 
sion, and the party who bas admitted him- 
self to have been in possession of the land 
has been absolved from liability to pay rent. 
A further complication in regard to costs 
las also resul 

I think the trial of both the Courts ought 
to be set aside, and the suit ought to be re- 
manded in order that the Deputy Collector 
should try whether both Doolee Chund and 


Deen Dyal, or, if not both, which of them, 


is liable for this rent. 


Ainslie, J.—I concor. 





The 8rd February 1871. ° 
Present: 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Gertificate of administration — Bec- 
tion 8 Act XKVIE of 1860 — Juris- 
diction—Proocedure. 


Case No. 406 of 1870. 


Miscellaneous Appeal from an order passed 
by the Judge of Beerbhoom, dated the 6th 
August 1870. 


Gour Soondur Paroy and another (Objectors) 
Appellants, 


versus 


Kristo Kant Mshaton (Petitioner) , Rez 
spondenrt, ~ 


Baboo Preonath Banerjee for Appellante. 


Baboo Kishen Suoca Mookerjee for Re 
spondent. 


"Where security has been taken by an order of the 
figa Court Lon ths-hykle of a cortisionts wader Act 


XXVII of 1860, a Zillah Judge is not competent of his 
own motion to release the money and givelt back, Lf 
he thinks the time for doing so has arrived, it is for 
him to report the circumstacce to the High Ooart for 
ordats. 

Such security should not be returned before the ex- 
piration of the time allowed by law to an opposing olaim- 
ant for bringing areguler suit. 


Glover, J—Kuistro Kant MABATON ob- 
tained acertifloate under Act XX VII of 1860 
to collect debts due to a certain estate. On 
the application of the present objector, and 
by av order of this Court passed on the 7th 
of July 1867, the Judge was directed to 
take security from Kristo Kant under Sec- 
tion 5 ofthe Act. Seourity to the amount 
of 500 rupees was taken.acoordingly. The 
certificate-holder now applies to have that 
money refunded to him on the ground that 
the time for appealing against the order 
passed under Act XXVII has expired. 
The Judge considered (for reasons given by 
him in his decision) that he had anthority to 
cause the refund of the seourity-money ; and 
finding that the period for appealing against 
the order under Act XXVII of 1860 bnd 
expired, he made an order accordingly for 
the refund of the money to the petitioner. 


It appears to us that the Judge in this was 
wroug. Section 5 of the Act lays it down 
in express words, that the object of taking 
security from a certificate-holder is to in- 
demuify any person who may be found here- 
after in a regular suit to have a right to the 
movies collected as owner of the estate. 
Now, as a regular suit for immoveable pro- 

perty is within time if brought within 12 
years from the time the onuse of action arose, 
it is clenr that if this money is given back to 
the petitioner before the expiration of the 
time allowed by law for bringing a regular 
suit, the object of taking the security will 
be altogether defeated. Bat iu avy oase, 
wo think that the Judge would not be com- 
petent of his own motion to release the mo- 
ney and give it back to the petitioner. The 
order to take security was passed by a Divi- 
sion Bench of this Court, and the only thing 
left to the discretion of the Judge was the 
amount of security to be taken. If the 
Judge considered that the time had come for 
releasing the money thus deposited, it was 
for him to have reported the circumstance to 
this Court, and to leave this Court to pass ita 
own order in the matter. | 


~The appeal is, therefore, allowed and the 
order of the Judge reverqed with oat, 
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The 8rd February 1871. 
Present: 


The Hon'ble F. B. Kemp and F. A, Glover, 
Judges. 


Hnhancement of rent—Rule of pro- 
portion—Procedure. 


Case No. 1609 of 1870 under Act X of 
1869. 


Special Appeal from a decision passed by 
the Additional Judge of Hooghly, dated 
the 28rd May 1870, affirming a derision 
of the Deputy Collector of that District, 
dated the 28th February 1870, 


Raj Kishen Mookerjee (Plaintiff ) Appellant, 
VETINS 


Kalee Churn Dobnree and others (Defend- 
ants) Respondents. 


Baboos Hem Chunder Banerjee and Umbika 
Churn Banerjee for Appellant. 


Baboos Mohinee Alohun Roy and Pearee 
. Alohun Mookerjee for Respondents. 


In a suit for enhancement of rent on the 
the produce and productive of the land have in- 
creased otherwise than by the agency or at the expense 
of the ryote, where defendants plead protectiva under 
Bection 4 Act X of 1859, if the Judge finds that this 
plea is not made out and that the plaintif establishes 
the ground of his claim, he must a the rnle of pro- 
portion laid down in the Full Ben Kallag l6 the ens 
of Thakooranse Dossce, 


ground that 


Kemp, J.—Tuis was a snit to enhance 
the rent payable by the special respondents 
after service of uotice, The former rent ap- 
pears to have been rupees 104-15 annas, and 
the enhanced rent now demanded is rupees 

268-11 annas 17 gondahs on a holding of 88 
‘beegahs 18 cottahs of land. 


The ground apon whigh the zemindar seeks 
to euhance was that the value of the pro- 
duce and the productive powers of the land 
have increased otherwise than by the agency 
or at the expense of the ryots. 


In the firat Court the Deputy Collector 
found that the ryots had made ont their plea 
under Section 4 of Act X of 1859, and with 
reference to the ground upon which enhance- 
Ment was claimed, he found that the plaivt- 
iff had failed to prove that the value of the 
produce or the productive powers of the 
land had inoreased otherwise than by the 
agency or at the expense of the ryots, 
The suit was therefore dismissed. 


On appeal to the Additional Judge of 
Hooghly, he laid down the issue properly, 
namely, he snid that the question for the 
Court to decide was whether the plaintiff 
wns entitled to receive from the defendants 
rent at the inocrensed rates, nnd on the 
grounds mentioned in the notice served on 
the latter, namely, that the value of the 
produce nnd the productive powers of the 
defendant’s land hnd increased without tha 
agency or atthe expense of the ryot; but in 
deciding this point it is very clear that the 
Judge thronghout his jndgment has thonght 
the plaintiff had, not only to make out that the 
productive powers of the land and the value 
of its produce had increased otherwise than 
by the hgency or at the expense of the 
ryot, but that he had aleo to prove that there 
was a nett increase in profits to the ryot, 
after making certain deductions and allow- 
ances which are detailed at great length in 
the decision of the Judge; for we find that 
in two pnsanges of his judgment, he states 
“that the plaintiff has failed to prove that 
the defendant's profits are greater than for- 
merly ;” and again in the latter portion of 
his judgment, where he says that he mnst 
decide the case on the evidence before him, 
be anys that “there is no evidence to show 
what is the amount of the defendant’s In- 
creased profits or that there are any,” and 
therefore that the case must be dismissed. 


In special appeal it is contended, that the 
Judge has wholly misapprehended the re- 
quirements of the law under Clause 2 Sec- 
tion 17 of Act X of 1859 ; that as the plaint- 
iff has proved that the value of the produce 
and the productive powers of the land have 
increased without the agency or at the ex- 
pense of the ryots, the plaiñtiff had made out 
sofficient grounds to entitle him to a decree ; 
and that the proper mode of determining the 
caso, the plaintiff having made ont those 
grounds, was to follow therule of proportion 
as laid down in the celebrated case of Tha- 
kooranee Dossee, decided by a Full Bench of 
the whole Court.* 


* 8 W. R., Act X, p 29. 
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We think that this ease must be remanded 
for the Judge in the first place to try whe- 
ther the tennre ia protected under Seotion 4 
of Act X of 1889, a point apon which the 
Deputy Collector came ton distinct finding 
and held that the tenure was protected. 


The Judge has not noticed this part of the 
case at ali, If he finds that the tenure is no! 
. protected under Section 4, then the onus 
will be on the landlord to prove the ground 
of his right to enhance and to slow that the 
value of the produce and the productive 
powers of the land have increased otherwise 
than by the agency or at the expense of the 
ryot. With reference to this part of the case, 
wo direct his attention to the Full Bench 
Ruling to be found in Volume IX of the 
Weekly Reporter, page 190, dated 8] st of 
Janoary 1868. He will do well to study 
carefally the remakes of the learned Chief 
Justice in that onse before coming to a fnd- 
ing upon this issue. All that isn 
for the plaintiff to establish, if the first issue 
is fonnd in hia favor, namely, thatthe tenure 
is not protected under Section 4, is that 
there has been an increase in the value of 
the produce and in the productive powers of 
the land, and that such increase has been 
cause otherwise thun by the agency or at ihe 
expense of the ryot. Ifhe establishes this, 
then under the ruling to be found in the oase 
of Thakooranee Dossee the Judze must ap- 
ply the rule of proportion as laid down in 
that case and award a proportionate increase, 
In coming to a conclusion as to whether the 
value of the produce or the productive 
powers of the land have increased without the 
agency or at the expense of the ryot, he will 
not take any one exceptional year in which 
a temporary incrense may have been caused 
by accidental canses,—such as bad harvests 
and the like ; but he must take an avernge of 
say 4 or 5 years as he may think fit, and ap- 
ply the principle of proportion as laid down 
in the case of Thnkooranee Dossee. He will 
do well to weigh the observations made by 
Mr. Justice Macpherson in that case, viz., 
“ft is necessary that the officer making the 
enquiry in such a case mnat be satiafied that 
the enhanced v&lue of the produce of the 
land proved by the xémindar is likely to be 
a durable gne, and not an accidental and ex- 
ceptional high price of a particolar year in 
consequence of dranght, scarcity, bad har- 
vests or other irregular causes.” 


The case ie remanded for the Judge to 


dispose of it with referente to these re- 
marks, 
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Present: 


The Hon’ble G. Looh and Dwarkanath Mitter, 
Judges. 


Joindor of causes, 
Cases Nos. 1471 to 1495 of 1870. 


Sperial Appeal froma decision passed by 
ths Subordinata Judge of Bhangnlpore, 
dated the 25th Anril 1870, affirming a 
decision of the Aloonsiff of that District, 
dated the 81st December 1869, 


Nehal Singh and others (Plaintiffs) Appel- 
: lants, 


vsrikne 


Syud Alai Ahmed and others (Defendants) 
Respondents. 


Baboos Mohesh Chunder Chowdkry and 
Boodh Sein Sing for Appellants. 


Mr. R. E.Twidale and Moulvee Syud Mur- 
kamut Hossein for Reapoudents. 


A number of cases having been fostituted against the 
same defeadant and relating 


the others as governed by tnat Jadamant : 

Hetp that all the oases abonld have been tried together; 
but as the Judge falled to comply with the ap 
to do ea, he should have tried each case y on its 
merits- 


Loch, J.—IT appears that all those oases 
were before the Lower Appellate Coart at 
one and the same time, and besides these 
cases there were others against the same de- 
fendant and relating to the same matter. 


The plaintiff, Nehal Singh, appellant in the 
case before us, applied to both the Courts be- 
low to have all the onses tried together, point- 
ing out parcicalarly that the documentary 
evidence in Jotee Singh and Hur Dyal’s case 
was necessary and should be made ase of ia 
tle trial of his case. l 


The firat Court refused to take all the casos 
together, giving a most unsatisfactory reason 
for such refusal, aud the Lower Appellate 
Court passed no order at all. The Lower 
Appellate Court, however, dgoided the case 
of Nehal Singh upon evidence that was re- 
corded with it, and then disposed of the 


other 24 casos as governed by the judgment . 


passed in that case, 
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It is clear that if the Judge failed to com- 


ply with the prayer of the petitioner, he, 


should have tried each casa separately on 
the merits, and should not have made all the 
enses dependant upon the judgment passed in 
Nehal Singh's case, for although we find 
that in this case there was a summary order 
of the Collector of 1858 on which the Judge 
evidently relied as showing that limitation 
barred the sult, yet that jadgment was not 
‘ filed in 15 out of the 25 cases, -and is not 
applicable to any of those 16. 

We think that the Subordinate Judge has 
failed to give any good reason for refusing 
the prayer of the petitioner, and by his refusal 
has caused a considerable degree of confusion 
in the disposal of these appeals. We think, 
for the ends of justice and the proper deter- 
mination of the question between the parties, 
that all these cases should be tried together, 
aud all the evidence which is put forward in 
them should be looked to; and if necessary, 
the Court should send for the records of Jotee 
Singh and Hur Dyal’s case, and having gone 
through all the evidenod pasa a proper de- 
cision. A 

The costs will abide the ultimate result. 


Hitter, J—I concur. 


The 6th February 1871. 
Present: 


The Hon’ble L, S. Jackson and W. Ainslie, 
Judges. 


Ancestral property—Partition— 
Pleadings 


Caso No. 1585 of 1870,° 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 27th April 1870, affirming a decision 
of the Sudder Moonsiff of that District, 
dated the 14th July 1869. 


Ram Lochan Pattuck (Defendant) Appellant, 
versus 


Rughoobur Dyal and others (Plaintiffs) 
Respondents. 


Baboo Kishen Sucoa Mookerjee for Appel- 
lant. 
Baboo Khetter Nath Bose for Respondents. 


Tn a gult to obtein ion half of an ancestral 
dwelling-house in whieh defendant was living, ths 
latter averred that thy house in which plaintif was 


HELD that it wes necessary to inquire into plaintiff's 
title under the whole circumstances of the oase, and 
when it appeared that he was in seperate oooupetion of 
a portion of the anosstral dwelling-house, whether he 
had a right to the on of the ane bringing 
the other into pot, 

Jackson, J.—Iin this oase, it appears to 
me that the decisions of both the lower 
Courts are erroneous, although they do nos 
agree in the ratio decidendt, 


The plaintiff sued to obtain by partition 
half of an ancestral dwelling-house in which 
the defendant was living. The defendant 
answered that the dwelling-house in which 
he lived was no doubt ancestral, but he also 
averred that the house in which the plaint- 
iff himself was living was likewise anoes- 
tral, and he declared that in a partition 
between them the bouges which they re- 
spectively occupied had fallen to their re- 
spective shares. The ‘plaintiff appears to 
have put ina gort of replication to this in 
which he denied that the house in which 
he lived was ancestral, and declared thas 
he had purchased it out of Lis own funds. 


The Court of first instance enquired into 
the two allegations, viz., whether there had 
been a partition or uo, aud whether the 


| house occupied by the plaintiff had been 


purchased by him, It found both points 
in the negative, but it declared that as the 
defendant did not seek for a portion of the 
honge occupied by the plaintiff, and os the 
house occapied by the defendant was ad- 
mittedly ancestral, the plaintiff must be 
entitled to a half share of it, and that the 
defendant would be at liberty to take ony 
courge be might think fit in regard to the 
other dwelling-house, It therefore gave 
plaintiff a decree. 


This case going on before the Snbordinate 
Judge, he affirmed the judgment of the 
Court below, but considered that it was 
irregular to go into the queation of purchase 
by the plaintiff, inasmuch as the suit of 
the plaintiff related to the one house alone. 

Now it seems to be obwious that when 
the plaintiff sought to recover by partition 
half of one of the ancestral dwelling-houses, 
it was necessary for the Court’ to enquire 
whether, in the whole circumstances of the 
case, the plaintiff was entitled to that par- 
tition ‘or no; and when it appeared that the 
plaintiff was already in separate occupation’ 
of a portion of the ancestral dwelling-house, 
the Court would have to decide whether he 

e 
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had aright to the partition of the one house 
without bringing the other into hatchpot. 
In point of fact, it would seem to be a very 
probable noccount of the matter that one 
party having got one of the houses and the 
other purty the other, they were respec- 
tively occupying these two houses by agree- 
ment. 


I think, therefore, that the desisiona of 
both Courts must be set aside, nnd the cnse 
must go back to the Court of first instance 
in order that, regard being had to the facts 
found, it may determine whether the plaint- 
iff was entitled to any further partition or 
no. That Court could not refer the defend- 
nut toa separate snit, bot must decide the 
case with reference to the whole of the oir- 
cumstances. 


The costs of special appeal will be costa 
in the cnuse. 


It is necessary to add that the first Court 
appears to have gone entirely on the failure 
of proof of a formal partition, that is to 
say, of a partition reduced in writing and 
arrived nat with certain formalities : but it 
wos not necessary that such a partition 
should be proved. It was quite competent 
to the Court to infer from the facts that the 
parties had come to an arrangement amongst 
themselves, oue to occupy one house, and 
the otber the other. 


Ainslie, J.—I am of the same opinion. 


The 6th February 1871. 
Present: 


The Hon'ble E. Jackson and Onoocool 
Chunder Mookerjee, Judges. 


Sections 11 and 12 Aot XI of 1859-— 
Partition— Jurisdiction—Parties— 
Beoree—Possession. 


Case No. 1940 of 1870. 


Special Appeal froma decision passed by 
the Judge of Sylhet, dated the 9th May 
1870, modifying a decision of the Sub- 
ordinate Judgt of that District, dated 
the 15th July 1869. 


Hur Gobind Dass (one of the Defendants) 
Appellant, 


versus 


Baroda Pershad Dass (Whaintiff) Re- 
tpondent. 
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Mr. C. Piffard nud Baboos Hem Chunder 
Bannerjee, Mohinee Hohun Roy aud 
Huree Mohun Chatterjee for Appellant. — 


Baboos Ashootosh Dhur and Kalee Hohun 
Dass for Respondent. 


In a mit for a declaration of plaints’ right to males 
or folat iun of a semmdaiee and for ou 
of two plots from which they alleged they had been dis- 
possessed, and also to set ande procesdings taken by 
the Collector under Sections 11 and 12 Aor XI of 1839 
on the application of the other sharers (defendants) while 
plaintiffs were minora, notwithstanding thelr mother’s 
protest and without inquiry, 


Hep that it was open to the plaintiffs to contend by a 
Civil swt that no seperation of shares ought to have 
been granted by the Collector because the lands are held 
ymales by all the sharers, and there has never been any 
apportionment. 

In sach a sult the Collector is not a necessary party. 

Where possesion 1s given to one of two Joint holders 
of a decreas, 1t must be held to be given on behalf of both. 


Jackson J.—We think we need not call 
upon the respondent to answer the objec- 
tions raised in this special appeal. 


We have heard the learned Counsel for 
the special appella at great length, and 
we have giren very full consideration to all 
the points which be has urged for the spe- 
oial appellant. The special appeal is from a 
decision of Judge of Sylhet. Tbe suit was 
instituted in the Court of the Subordinate 
Judge of Sylhet. The plaintiffs alleged 
that they were the proprietors of a 4 anna 
malesa share in a certain estate with the 
exception of certain plots of land, and claim- 
ed generally as regards those 1jmalee rights 
in the 4 annas for a declaration of their title; 
they claimed also as regards two plots of land 
atwo anua glare under a different title. 
The cause of action stated by the plaintiffs 
was that the defendants Hur Gobind Dass 
and Gour Chunder Dass, the owners of the 
remainder of this ijmalee estate, had alien- 
ated certain specific plots of ground in the 
names of their wives, and had presented a 
petition to the Collector under Section 11 
Act XI of 1859 asking that g separate ac- 
count might be opened for that separate 
portion of the estate which they so made 
over to their wives, and might be dealt with 
as a separate estate on the Collector’s rent- 
roll. The plaintiffs said that these proceed- 
inge of the defendants were fraudulent, in- 
asmuch as they made over a large quantity 
of land at a very small amdħns of jamma : 
that they, the plaintiffs, being co-sharers of 
the estate, had not recognized that jumma as 
being the proportionate jumma for those 
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lands; that the transaction took place while 
they, the plaintiffs, were minore ; that their 
mother protested before the Collector against 
this separation; that the Collector rejected 
their application withont any enqgoiry aud 
Went on to accede to the request of the de- 
fendants and constituted these separate lands 
ng a separate estate and ordered a separate 
acoount to be kept in his office for the share 
of the lands so made over by the defendants 
to their wives. The plaintiffs now sgue to 
sot aside all these proceedings, and they sue 
to recover possession of two annas of two 
plots of land, of which they sny they have 
been dispossessed, aud to recover wassilat. 


Both the lower Courts have concnrred on 
the question of fact which was raised in this 
litigation. They were satisfied that the 
plaintiff ’a statement that the lands of the 
estate were ijmalee and not separated amongst 
the sharers of the estate, was the true story, 
and that the defendants’ statement that there 
had been separation wus incorrect. Both the 
lower Courts have nccordiugly decreed the 
plaintifs anit on all pointa. 


The Judge in tho first instance had some 
hesitation as to whether o suit could be 
brought ın the Civil Court to set aside the 
proceedings ofthe Collector under Section 
1] Act XI of 1859. But on reviewing bis 
jadgment on this point aud fullowing a pre- 
cedent of this Court, he came to the conolu- 
sion that he had authority, and he according- 
ly decreed the plaintiff's claim. 


The special appeal to this Court is on nu- 
merous points. The first poiat is that there 
has been a misjoinder of claims, ond that all 
the defendants were not parties to the whole 
of the diferent claims which were raised in 
the plaing Seotiou 8 Act VIII of 18659 
ollows a joinder of claims as between the 
same parties. In this case, the defendants 
are either Hur Gobind Dass and Gour 
Chuuder Daas or their wives ; aud certainly 
ss regards the main claim the whole of the 
defendants were interested. As regarda a 
very small portion indeed of the wassilat 
only could it even be pretended tliat some of 
the defendants were not interested, and even 
as agaiust them the claim I understand made 
agniust the whole of the defendauts. Whe- 
ther, therefore, they are liable or not is the 
question. Bug asthe claim was pat there 
was no misjoinder. 


The next point urged was that the plaint- 
iffs had not come into Court within three 
yenra of an Act LV award, It appears, 
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however, that there was no Act IV award 
as between the present plaintiffs aud tha 
defendants. On the contrary, the plnintiffa 
and the defendauts were iu that Act IV 
conse arrayed upon the same side and ob- 
tained a decree. Whether actunl possession 
was ultimately given to the defendants or 
notis immaterial It has been very properly 
held by the lower Courts that the decrre 
beiug to both, if the possession was given 
to one ıt was given on belalf of both. 


Then the third objection which was 
alleged was that the Civil Court cannot 
interfere with any proceedings of the Col- 
leotor under Sections 11, 12 and 13 of Act 
XI of 1859, whether those proceediugs ure 
regular or whether they are irregular. In 
support of this view, a decision of this 
Court was put before us, to be found in 1X 
Weekly Reporter, page 534. There 18 some 
expression of opinion to this effect in the 
decision in that case. The question, how- 
ever, did not really arise, as is evident from 
the remainder of the decision, because it 
was found that the plaintiff had no righs 
whatever in the land for which he had 
brought the suit, There has been n subse- 
quent decision of this Court to be found in 
XIII Weekly Reporter, page 37, in which 
Mr. Justice Maopherson alluding to the 
former deoision stated that he did not think 
that under no circumstances whatever could 
the Collector’s proceedings be interfered 
with, and in fact the learned Judges in that 
case went on to ast aside the proceedings 
of the Collector as having heen without 
jurisdiction. In that case the Collector 
had been applied to by one of the record- 
ed sharers of n joint estate to open out 
a separate account as regards his separnte 
shore. One of the recorded sharers had 
appeared before the Collector and made ob- 
jectious to the application. The Collector 
disregnrding the provisions of Section 12 
Act XI of 1859, which directs that in such 
a oase the Collector shall refer the parties to 
the Civil Court, went on aud ordered the 
separation of the share of the estate. Mr. 
Jastice Macpherson held that such proceed- 
ings were against the law, aud that the acts 
of the Collector were therefore void and 
should be set aside. ° 


Iu this case also, it seems to us thnit 
upon the fluding of the Courts below the 
proceedings of the Collector were without 
jurisdiction. <The law (Section 1: Aci 
XI of 1859) distinctly allows the Collector 
to ncs only where the spplication la made 
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by n recorded sharer of a jomt estate 
whose share consists of n specific portion 
of the land of the estate. It has been 
found by both the Courts that the shares 
of this’ estate have not been separated 
and that the defendants are not the pro- 
prietors of a-apecific portion of the laud 
of the estate, but that the plaintiffs have 
an ijmalee 4 anna share of all the lands 
in the estate with the exception of a few 
specific portions. When this application on 
the part of the defendants was mado to the 
Collector, it does not appenr that any enquiry 
was made by the Collector. There does not 
appear on these Sections to be any form in 
which any enquiry shall be made in order to 
ascertain whether the facts stated in the pe- 
tition are correct. It is said that the Col- 
lector shall publish a notice of the application, 
and if no objection is urged by any recorded 
co-sharer the Collector shall comply with 
the application. The objection which was 
made on this occasion on the part of the 
laintiffs while they were minors was re- 
jected, not after any enquiry, not after 
ascertaining whether it was true that the 
defendants held a specifle portion of the 
estate, but solely on the ground that plaintiffs’ 
names were not recorded as co-sharers in 
the Collector’s rent-roll. The plaintiffs, 
therefore, did all they could to prevent the 
Collector from carrying out the provisions 
of this law to their injury. The Colleotor 
being unable, as the law stands, to afford 
ony remedy, it seema to me that they are 
fully entitled to come into the Civil Coart 
_ for a redress of the injury whieh they have 
sustained under these proceedings, 

It hos also been objected that the Col- 
lector not having been made a party to these 
proceedings, no order oan be passed as re- 
garda the Collector, and that the proceedings 
have thus become void. In fact, however, 
the Collector is not in any way a necessary 
party to these proceedings. The real ques- 
tion is as between the parties themselves, 
whether the plaintiffs are owners of an ij- 
males share of the estate or whether the 
plaintiffs and the defendants have been sepa- 
rate and they are in possession of distinct 
shares. That is fhe point for devision, and 
on that poiut, of course, it is not necessary 
that the Golleotor should be in any way 
made a party. The Courts having decided 
in favor of the plaintiffs’ allegation, it fol- 
lows that the Collector’s proceedings fall of 
themselves to the ground. The Collector 
has, in fact, separated and detlared a certain 
ppecifis land of tha estate aa belonging to 


¢ 


the defendants, which land in reality helongs 
partly to the plaintiffs, ‘Che Collector should, 
we think, alter his register in accordance 
with the facts found in the decisions of tha 
Courts below. 


In addition to these, however, objec- 
tions were also urged against the findings 
of fact upon which the lower Courts based 
their decisions, It was said that even the 
plaintifis’ own title deeds and the manner of 
dealing with the property in successive sales, 
proved that the different vendors dealt with 
their portions as if they were separate and 
not ijmalee. The learned Counsel has gone 
through these different deeds, bat he falls in 
satisfying us that this is the ease. We think 
that upon the face of those deeds, there being 
no specification of any land whatever, no 
boundaries having been given of the different 
plots of land thus alienated, those deeds prove 
prima facie that the different shares of the 
estate were ijmalee and not separate. 


Then it is said that no sufflcient consi- 
deration was given to the butwarah. This 
butwarah, however, does not distinctly men- 
tion the speciflo portions of land as belonging 
to specific sharers of the estate, and this 
butwarah was rejected by the lower Courts 
on the ground that there was no sufficient 
evidence to prove that it was executed and 
that it was acted upon ; and, certainly, there 
is this remarkable fact that out of the 6 or 
8 bills of sale, not a single one of them al- 
ludes to this butwarah. 


Farther objection is also taken that the 
defendants Hur Gobind Dass and Gour 
Chunder Dass have been saddled with all 
the costs of this case. We think, however, 
that they have been very properly made 
liable, It was their act which caused all 
these proceedings, and the other defendants 
are their wives. It does appear to us that 
the whole of their proceedings have not 
been bonå fide, that they have been attempt- 
ing to carve out a certain share of the 
estate in the name of their wivea, and they 
have been very properly made liable to pay 
all the costs of the case. 


We think that this special appeal should 
be dismissed with costa. Hur Gobind Dass 
and Gour Chunder Dass will pay all the 
costs of the case. 


Mookerjee, J.—I concur “in dlsmlesin 
the appeal. Iam of opinion that the Civil 
OQourt has jurisdiction to try the present 


sult, being one for a declaration of tha 
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plaintif’s right to an ijmalee or joint pos- 
session of a gemindaree, and for possession 
of 2 plots of Innd from which the plaintiff 
alleges he has been dispossessed. The con- 
tention raised by the learned Counsel for 
the appellant to the effect that the determina- 
tion of the Collector under Sections 11 and 
12 of Act XI of 1859 was final, and that 
the only remedy left to the other co-sharers 
is to have an account opened for himself, is 
evidently wrong. 


The contention of the plaintiff which 
both the Courts find to be correct, namely, 
thet there was no specifloation or partition 
of the landa of the szemindaree, and that 
therefore the Collector had no jarisdiotion 
to proceed under Section 11 of the enact- 
ment in question, goes to the very founda- 
tion of the authority of the Collector. Seo- 
tion 11 Act XI of 1859 enacts that “ when 
t a recorded sharer of a joiut estate whose 
* share consists of a specific portion of the 
“ land of the estate, desires to pay his share 
“of the Government revenue separately, 
“he may submit to the Collector a written 
“ application to that effect.’ Now, where 
the Collector has proceeded toa separation 
of shares consisting of particular and speci- 
fio portions of xemindares lands by opening 
a separate ‘account with one of the sharers, 
without any inquiry whatsoever, merely on 
an ex-parte statement of the sharer who 
desires to have such a separation under 
Section 11, it is, I apprehend, open to 
the party who is aggrieved by auch a separe- 
tion to contend by a Civil suit that no separa- 
tion ought to have been granted because 
the lands are held tjmalee by all the 
shnrers and there has never been any ap- 
portionment of the lands. Further, I am 
of opinion that it is not correct to say that 
the Collector passed any decision at all in this 
case, The law makes no provision for any 
inquiry by the Collector, and therefore a Col- 
leotor’s order is not a decision. 


We find that Section 12 enacts that when- 
ever avy recorded sharer objects to the open- 
ing of the separate account prayed for by 
his coparcener on any of the grounds speci- 
fied in that Section, the Colleotor shall refer 
the parties to the Civil Court, suspending all 
proceedings till the objection is judicinlly 
determined by a Court competent to decide 

uestions of right between the parties, i. a., 
the Civil Court. The Collector in this case 
refused to entertain the objection of the 
plaintiff on the ground that the plaintiff was 


mot a recorded proprietor, The plaintiff, 


therefore, comes to the Court to which he 
would have been inevitably referred, if his 
name had been recorded in the Collector's 
rent-roll. Now if we aocede to the defend- 
ant that his contention is right, we will 
have to hold that because the name of the 
plaintiff was not recorded id the Collectorate 
he has no remedy at all, The consequence, 
perhaps, will be that a joint jjmalee holder 
of a semindaree will at once be mgde a 
xeminder of a specific portion of it without 
any batwarah either under Act XIX of 1814 
or any partition privately made by the par- 
ties and assented to by them. It is prepos- 
terous to suppose that because the Legisla- 
ture empowers the Collectors to open a se- 
parate account with a recorded sharer of a 
joint estate possessing certain definite por- 
tions of the lands as his share of the xe- 
mindaree when there is no objection on the 
part of the other sharers, thet therefore, even 
where there are objections and most valid 
and material ones to the proceedings of the 
Collector, namely, that he, the Collector, had 
no jurisdiction under Section 11 of the Act, 
that if the Collector proceeds nevertheless to 
open the separate acoount, the party, ți. e., the 
sharer aggrieved, will have no remedy, but 
must remain content to see that his posses- 
sion overall the lands of the szemindaree as 
an ijmalee holder is at onos at the fiat of the 
Collector converted into an exclusive posses- 
siou of perhaps ʻa very inadequate end un- 
fair portion of the same. 


Moreover, according to Sestion 1 Act VIII 
of 1859, the Civil Court is empowered to 
“ take cognisance of all suits of a civil natare 
when their cognizance is not barred by any 
Act,” &o. There is no law whioh bars the 
cognizance of snite of this nature, but there 
is on the other hand a clear and positive en- 
actment to the effect that if there is any ob- 
jection by another share-hulder, that objec- 
tion must be decided judicially by the Civil 
Court before the Collector can proceed. 


It is said that the plaintiff hes mistaken ` 
his remedy and that his proper course was to 
have obtained a registration of his name in 
the Colleotorate and then „to have applied to 
that officer to open a separate account with 
him. But this argument oarries with it ita 
own refutation. The plaintiff Goes not say 
that his share consists of a specific portion 
of the land of this estate, and his allegation 
is alao that the male defendants have falsely 
and fraudulently set forth the best lands of the 
xemiudares as Er per luing to his specific pora, 
tlon therein, If he applles to the Collector, 
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he can only do so on an allegation that 
his share of the zemindaree consists of se- 
parate lands, which is simply not his cnse. 
I, therefore, think there is no force in the 
contention of the appellant that the Civil 
Courts have no jurisdiction to entertain suits 
of this nature. In this view ofthe law I am 
supported by a decision of this Court, report- 
ed iu Volume. XIII, Weekly Reporter, page 
. 87, Civil Balings. 

The other objections raised fn this appeal 
have been met and disposed of by my learned 
colleague, avd I agres in the reasons given 
by him for rejecting them as untenable. 


The 7th February 1871. 
Present: 


The Hon’ble E. Jackson and Onoocool 
Chunder Mookerjee, Judges. 


Act XVIII of 1869—Stamps — Oivil 
Courts—Pottahs—Oourt of Wards. 


Case No. 1560 of 1870. * 


Special Appeal from a decision passed by 
the Officiating Judge of Chittagong, 
dated the 7th May 1870, affirming a 
decision of the Additional Subordinate 
Judge of that District, dated the 25th 
February 1870. 


Mahomed Reza and othera (Plaintiffs) Ap- 
pellants, 


TETAHI 


The Collector of Chittagong and another 
(Defendants) Respondents, 


Baboo Okhil Chunder Sein for Appellants. 


Baboos Unnoda Pershad Banerjee, Jugga- 


danund Mookerjee and Jadub Chuader 
Seal for Respondents. 


Act XVIII of 1869 allows the Civil Court to receive 
the prope amount @f stamp not only in canes of im- 
sufficiency of stamp but also where documents have 
not been stamped at all, 

Where a pottah without any term of years is granted 
by a Court of Wards, it must be conmdered as not ex- 
tending over ten yesrs, and on the of that 
period if the lessees refuses, after notice, to appear and 
mako a fresh settlement, the Collector may settle with 
other parties. 


Jackson, J.—We think fhat the Lower 
Appellate Court is wrong in stating thas 
° 


a Civil Court is not authorized under the 
present stamp law, to receive the proper 
amount of stamp which should have been 
nfixed on the plaintiffs pottah under the 
law in force when it was executed. Under 
the present law, the power of the Ciril 
Coort differs to some extent from its powers 
under Act X of 1862. Act XVIII of 1869 
allows the Civil Court to receive the proper 
amount of stamp, not only in cases of in- 
sufficiency of stamp, but also in cages where 
documents have not been stamped at all. 
Although, however, we think that the 
lower Court is wrong on this point, we also 
think that it is not necessary to remand this 
case for a fresh decision. This is a suit to 
recover possession of certain land on the 
allegation that the plaintiff had obtained a 
pottah from the Collector acting on the part 
of the Court of Wards. It appears that the 
document which was vot sufficiently stamped 
was a talookdaree pottah. If, however, the 
talookdaree pottah is taken into cousidera- 
tion, it will appear to be a pottah withont 
any term of years, and it must therefore be 
considered to be a pottah not extending over 
ten years which under the law is the longest 
period for which the Court of Wards oan 
grant such a potish. It is admitted in this 
case that ten years have expired, and it is 
also admitted that the Collector wishing to 
make a re-settlement of this land gave notice 
to the plaintiff to appear and make a fresh 
settlement. The plaintiff refused to appear, 
and thereupon the Collector made a fresh 
settlement with other parties who have 
duly taken possession. The plaintiff is not 
antitled, under the circumstances, to obtain 
re-poasession of the land. 


It is sgid that even if under the terma of 
the pottah, the period of holding the land 
was concluded, still the plaintiff was entitled 
to a fresh settlement. The Collector ap- 
pears to have been willing to make a fresh 
settlement with the plaintiff, but he refused 
to appear. 


Lastly, it is said that although the talook- 
daree pottah wns no longer in existence 
still the plaintif ought to be put in posses- 
sion of the landas an occupant ryot. We 
think it 18 hardly necessary to decide any 
such allegntion $ there is no doubt that it is 
quite unfounded. 


oe 
We think, under these circumatance, it is 
unnecessary to remand the case. We dis- 
miss the sult with all costs. 


Mookerjee, J,—1 concur, 


emne m ee 
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The 7th February 1871. 
Present: 
The Hon’ble E. Jackson and Onoocool 


Chunder Mookerjee, Judges. 


Declaratory suit—False documents— 
Onus probandi, 


Case No. 1665 of 1870, 


Special Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the 12th February 1870, affirming a 
decision of the Moonsiff of Nuraingunge, 
dated the 80th July 1869. 


Joy Chander Tuppadar and others (Defend- 
ants) Appeliants, 


versus 
‘ 


Ram Charn Doss and others (Plaintiffs) 
itespondenis. 


Baboos Nuleet Chunder Sein and Okhil 
Chunder Sein for Appellants. 


Baboo Kalee Kishen Sein for Respondents. 


D med T for arrears of rent on the allegation that he 
held a kuma jumma. T admitted only a lower rent 
alleging that he held a jamma under a meeras-howla- 
dares pottah. ‘The reult not being favorable to D, he 
Saka F a suit for a decleration that the pottab put 
forward by T as & meoras-howlah pottah was a false 
dosument: 


HeLD that the plaintiff was bound to make out a 
prumd facis cass before the onus could be thrown upon 
the defendant of proving the genulnanees of his potteh. 


Jackson, J.T mIa case arose out of cer- 
tain proceedings under Act X of 1859. 

The plaintiff sued the defendant for oer- 
tnin arrenra of rent nileging that he held a 
knrsa jumma. The defendant iu answer 
alleged that he held a meerns-howladaree 
jumma under a meeras-howla pottah, The 
plaintiffs contention was that the rent was 
rupees 4-1, and the defendant’s contention 
wos that the rent was rupees 2-4. The 
quantity of land in dispute ig one kanee. 
The proceedings under Act X did not result 
favorably to the plaintiff, and in consequence 
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of that the pluintiff has brought this suit 
for a declaration that the pottah put forward 
by the defendant as a mesras-howle pottah 
is a false document 


The lower Courts bave decreed the plaint- 
ifs clnim, and on special appeal the defend. 
nut has taken objection to the grounds on 
which that judgment has been based. Wa 
have heard the case at great length and have 
passed in review the whole of the evidence 
put forward by the parties. On the part 
of the plaintiff there seems hardly any evi- 
dence at ail. The plaintiff has not even put 
in his semindaree papers to show that the 
rent which he alleges that the defendant 
paid is the rent which he has all along paid. 
He has not proved in any way iu what 
manner the tenure commenced. There are 
some vague nssertions that it commenced 
some 18 or 19 years ago; but ia what man- 
ner and under what clroumstances the tenure 
was created, there is a total absence of all 
evidence. The defendant, on the other 
hand, has proved his howla-pottah of the 
year 1211: he las produced a number of old 
receipts which mention that they were re- 
ceipts for rent paid for a howlndaree- 
jamma ; he has shown that nearly 12 years 
ago when the estate in which this jamma 
is sitnate, was surveyed, the agent of the 
then xemindur admitted that the defendant's 
family held certain howladnmrea lands: he 
has shown that Ram Chander Doss, the 
person by whom the howladaree pottah is 
signed, is alluded to in certain gosAowra 
papers in the Collectorate as having beeu 
the malik of this estate. Both the Courts 
have rejeated the whole of the evidence put 
forward by the defendant. They seem to 
have put the whole onus in this case upon 
the defendant: neither Court alludes in any 
way to the evidence of the plaintif. The 
pottah is rejected by the Appellate Court 
becnuse no evidence was produced to show 
from whose custody it came. The old 
dakhillahs and the old kubooleuts put in 
by the defendant are rejected for very mach 
the same reason. The important docu- 
ment, namely, the admission of the plaint- 
ifs predecessor’s agent hefore the survey 
nuthorities, is set aside, first, because there 
is no evidence to show that the agent, one 
Bango Chundcr Doss, was the agent of the 
then semindar, Mr. Lamb; secondly, be- 
cause there was no identification of the laud 
at that time; and thirdly, because there was 
no evidence that this agent had any authority 
to make any subh admission. The docament 
fiom the Collectorate is set aside because 
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there ia no direct evidence that Ram Chan- 
der Ddas was the owner of the talook, and 
the mere fact that he is mentioned as such 
' Jn the Oollectorate papers, which are not very 
ancient, would not be sufficient evidence on 
the polut, 


The special appeal before us is on the 
ground that it is not right to reject the 
whole of the principal documents simply 
because evidence was not given as regards 
their custody. and that as regards the thak 
proceedings there is direct evidence on the 
part even of the plaintiff’s witnesses prov- 
ing that Bongo Chander was ‘the agent of 
the plaintiffs predecessor, Mr. Lamb. On 
this point there bas been certaiuly a olear 
mistake on the part of both the lower 
Courta. There is direct evidence on the 
part of the plaintiff's own witnesses that 
Bungo Chunder was the agent of the plaint- 
iff's predecessor, and the thak proceedings 
show that he was acting as the agent at the 
time of the survey, and that long before the 
contention betweep the present parties com- 
menced it was admitted that the defendant’s 
ancestor held a howla within thig estate. 
Such admissions ure undoubtedly evidence 
and very strong evidence in sopport of the 
defendant’s case. 


The Courts below seem to me, however, 
to kave been wrong in law in throwing the 
whole onus in this case on the defendant. 
The plaintiff has not brought this suit to 
obtain possession of the land: he has brought 
this suit simply for a declaration as regards 
this plot of land that the pottah which the 
defendant has put forward is false, Admit- 
ting that such a suit can be brought, I cer- 
tainly think that it is for the plaintiff to 
produce some evidence in support of his 
allegation. Ifthe defendant had not appeared 
at all in this case, the plaintiff would have 
been bound to prove his allegation before 
he could obtain a decree. In the same way, 
even if the defendant appears, it seems to me 
that the plaintiff must make out some prima 
face case. Of course, if he can show at all 
any ground whatever for suspecting the 
pottah, then the ofiua of proving the genuine- 
ness of the pottah falls upon the defendant. 
The documepts by which the tenure is sap- 
ported in this case are documents of ancient 
date, and though it 18 possible that it would 
have been better if the defendant had been 
called on to prove that these were the doca- 
ments ander which he held the tevure, and 


whence he had obtained them and where hel 


kept them, still I am not prepared to say that 
' e 


these ducumentsa are to be declared false 
simply because the defendant did not follow 
this particular procedure. The documents 
have come from the proper custody and from 
tle persoa in whose custody they would na- 
turally be, and no sufficient reason is given 
to my mind for rejecting them. It is cer- 
tainly not right in law to declare them false, 
because the defendant did not give his own 
deposition stating whence he had obtained 
them. It by no means follows that they are 
fulse even if they are not proved. 


Bat the tenure being supported not only 
by these ancient documents, but also by 
admissions from the zemindar’s agent dating 
masy years back, affords a strong presump- 
tion that the tenure ia really what is stated 
by the defendant, namely, a howls. Both 
the Courts admit that for many years the 
defendant has been in possession of this 
tenure, In fact, his posseasion seems to go 
back to such a date that neither the plaintiff 
nor the defendant can give any distinct 
evidence as to who was the gemindar of the 
estate at that time. The defendant’s allega- 
tion is that Ram Chunder Doss was the 
xemindar, The plaintiff is unable to dis- 
prove it. ‘Lhe defendant has given no good 
evidence in support of i. The goshowra 
paper standing alone, as it does, is unintelli- 
gible, In what manner it was prepared and 
how and under what circumstances the 
facta stated therein were ascertained, there 
is no evidence to show. 


It seems to have altogether escaped the 
notice of the lower Court that it is most 
improbable that if the defendant wished to 
forge a pottah, he would forge one signed by 
a person regarding whom there was uncer- 
tain information, 


On the whole, after giving to this case 
long consideration and after hearing the 
arguments on both sides, we think that there 
ia uo sufficient evidence on the record upon 
which the Court can declare the defendant's 
pottah to be false. We think, therefore, 
that the plaintiff’s suit to set aside his 
pottah should be dismissed with costa. 
We set aside the decision of the Lower 
Appellate Court os regards the firat plot, 
there being no appeal before us as regards 
the second plot, 


We think the costs of all tfe proceedings 
as regarda the firat plot should be borne 
by the plaintiff. 


Mookerjee, J.—I concar, 
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The 7th February 1871. 
Present: 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. 


Decree for enhancement. 


Case No. 1798 of 1870 under Act X of 
1859, 


Special Appeal from a decision passed by 
the Officiating Judge of Purneah, dated 
the 28th July 1870, reversing a decision 
of the Deputy Collector of that District, 
dated the 29tk April 1870. 


i 


Chunder Man Chowdhry and another (De- 
fendants) Appellants, 


versus 
Sree Mun Chowdhry (Plaintiff) Respondent, 


Baboos Taruck Nath Sein and Chunder 
Madhub Ghose for Appellants. 


= 


Baboo Kalee Kishen Sein for Respondent. 


A dearee for enhancement of rent œn have no re- 
trospective effect 


Loch, J.T present suit is brought for 
arrears of rent for 1275 and 1276. Moolkee, 
on the allegation that the plaintiffs lessor, 
Mr. Forbes, obtalned a decree for kuboolent 
at an enhanced rate, 


The judgment of the first Court in which 
that decree was obtained has not been filed ; 
and though the judgment of the Appellate 
Court confirming that decree is on the re- 
cord, it gives no information whatever as to 
the amount qf the jumma or the duration of 
the kubooleut. As it was, the decree of the 
Lower Appellate Court in that oase bears 
dated the 26th June 1868, corresponding to 
Assar 1275, B. S., or 1276, M. S. Now 


as the present suit is for the renta of 1275 
aud 1276, Moolkee, the decree which was 
passed in Assar 1276, M. S., can have no re- 
trospective effect, whatever rights the plaint- 
iff may have gained for the years to come. 


Another objection taken to the jadgment 
of the Lower Appellate Court is, that the re- 
oeipts given by the gomashta of the plaintiff 
have been found by the lower Court to be 
genuine, and as faras the defendants were 
concerned bond fide. It is clear that these 
“farugs’’ are acquittances for all demands 
of rent up to the close of 1275 and 1276 ; 
and this being their purport, it is clear tliat 
the plaintiff ean have no claim against the 
defendants for the rents of those years. 


We think, therefore, that the judgment of 
the Lower Appellate Court must be set aside 
with costs of this Court and of that Court, 
and the deoree of the  flrat Court dismissing 
the suit must be affirmed. 


Mitter, J.—I concur ‘ih=dismissing the 
sult, 


The 8th February 1871, 
Present; 


The Hon’ble E. Jackson and QOnoocool 
Chunder Mookerjee, Judges. 


Jarisdiction—Bxrecution of a olleg- 
tor's deoree. 


Case No. 1651 of 1884, 


Special Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the 12th May 1870, reversing a decision 
of the Moonniff of Naraingunge, dated 
the 17th December 1869. 

* 
Raj Kishore Mallick alias Chytan Krishno 
Mallick (Plaintiff) Appellant, 


VETsus 


Brindabun Chander Poddar and others (Dee 
fendants) Respondents, 
e B 
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Baboos Romesh Chunder Mitter and Sree- 
naik Banerjee for Appellant. 


Baboos Grija Sunkur Mojoomdar and Jadub 
Chunder Seal for Respondents, 


A Civil Court cannot set aside the proceeding of a 
Collector in execution of a deares of his own Court. 


Jackson, J.— Wr think we ought not to 
interfere in this case. We think that the 
order of the Collector, dated the 30th May 
1866, bas been very properly stated by the 
lower Court to be an order which virtaally 
rescinded the sale as well as the decree, and 
‘which also set aside the whole of the pro- 
ceedings. I am aware that these words are 
not distinctly stated in the Collector’s order ; 
sill I have no doubt in my mind that that 
was the effect of that order, and that that 
was the intention of that order. The Qol- 
lector had evidently found that the defend- 
ant had not been properly dealt with before 
the decree had been passed, and that‘he was 
entitled to a farther trial as to whether the 
money decreed against him for rent was due 
by him or not ; and therefore the order was 
passed, however carelessly it was worded, 
setting aside the proceedings. It seems to 
me that this Coart cannot set aside the pro- 
ceedings of the Oollector in execution. I 
think that the plaintiff has no case ander the 
circumstances, The Deputy Oollector took 
the same view of the Collectoi’s order, the 
Collector took the same view of it, and the 
Board of Revenue took the same view of it. 
The Deputy Collector did not thiuk it proper 
to give a bynamah, and I think that on this 
ground also the decision of the Court below 
ia quite correct. Under the circumstances, 
the Appellate Court very properly dismissed 
the suit, and we confirm that decision and 
dismiss the appeal with costs. 


Mookerjee, J.—I conocer in dismissing the 
appeal. The defendants objected to the sale 
of their property ou*everal grounds before the 
Deputy Collector, who, however, overraled 
them. The defendants then appeuled to the 
Collector, who decreed the same and remand- 
ed the case to the Denuty Collector for fur- 
ther investigation. The legal effect of such 
an order was to set aside the order of oon- 
firmation of the sale passed by the Deputy Col- 
lector. Onre-trial the Deputy Collector had 
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to amend his former decree considerably and 
pass a fresh one for a much smaller sum. 
The plaintiff then applied to the Deputy Col- 
lector for acortificate ander Seotion 11 of Act 
VIII of 1865, B. C.; but the Deputy Colleo- 
tor refused to give him one on the gronnd 
that the sale had been set aside by the Col- 
lector. The plaintiff then appealed to the 
Collector, who construed his own order as an 
order disallowing the sale. The plaintiff 
then went to the Commissioner, and wtimate- 
ly to the Board of Revenue and the Lieute- 
nant-Governor, but was every where unsto- 
oeasfal. He therefore instituted this suit to 
get possession of the property purchased by 
him and to geta bynamah. I think under 
the circumstances that the sale had been set 
aside, and that therefore the plaintiff has no 
locus siandi. 


It appears to me, moreover, very doubtful 
whether a Civil Court can compel the Deputy 
Collector to grant a sale certificate to the 
plaintiff for a purchase made by the plaintiff 
in a sale held by that officer in exeontion of 
adecrea for arrears of rent. In suites for 
rent the Collector’s Court appears to be a 
Court of exclusive jurisdiction having full 
powers in the disposal of them. It is a 
Court, too, of competent jurisdiction, and 
sales beld ander decrees passed by the Col- 
lector cannot, except upon proof of fraud, 
be set aside by a Civil Court. I appre- 
hend that a Civil Court cannot, therefore, 
try whether an order passed by the Col- 
lector in execution of a decree of his 
own Court was proper or not. If the Col- 
lector passes a decreas for rent and then 
refases to execute the same for any reason, 
good or bad, I apprehend that the deoree~ 
holder cannot bring a sait in the Civil Oonrt 
to compel the Collector to execate it. The 
only remedy left to the decree-holder ia such 
a case appears to me to be by an appeal to 
the Court to which the Collector's Court is 
a subordinate one. I think, therefore, that 
a Civil Court has no power to direct a Col- 
lector to granta sale certificate to a pur- 
chaser in his Court, when he, the Collector, 
declines to give one on the ground that the 
salo had been set aside, 


The Collector is also not made a party to 
this suit, and having no opportunity of jaati- 
fying his refusal may not be bound by the 
decree of the Civil Court. Under all these 
circumstances, I think the suit $f the plaint- 
iff was rightly dismissed by the Court below, 
and we must dismiss thie appeal also with 
CURL. i 
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The 8th Febraary 1871. 
Present : 


The Hon'ble F. B. Kemp and F..A. Glover, 
Judges. 


‘Tranafor of plaintiff's interest—Ap~ 
poal—Assessment—RBight of occu- 
pancy. 


Case No. 1725 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of East Bwrd- 
wan, dated the 29th June 1870, reversing 
a decision of the Moonnff of Kytee, 
dated the 81st December 1869. 


Moneerooddeen Mojoomdar (Plaintiff) 
Appellant, 
versus 


Parbutty Churn Ghose and others (Defend- 
ants) Respondents. 


The Adoooate General and Baboos Uanoda 
Pershad Banerjee nud Romesh CAunder 
Mitter for Appellant. 


Baboos Mohendro Lall Shome and Oopendro 
CAunder Bose for Respondents. 


Where the whole Interest of a sole plaintiff had been 
tranafened with his unqualified assent, and the transfer- 
ree was substituted for the original plaintiff in the very 
Inosption of the case, the defendant's written defenve 
beng afterwards put in withont demur, it was held 
not to be necedsary for the original plaintiff to De asso- 
ciated with the tranafariee in an appeal by the latier. 

A landiond he obtained a decree declaring that 
certain homestead Inid was Ifable to assessment, the 
occupants oming to certain criminal proceedings against 
them abandoned the land, and the landlord leased ıt 
out to others who held on paring rent for u 
wards of 12 years, after which they were aiir ths 


original oocupants who claimed the land rent free: HELD 
in a suit by tho lemons that they were entitled to recover 
poes-teston, 


Kemp, J.—Tue plaintiff ia the special 
appellant. 


The suit was to recover possession of 
certain jummai homestead lands with the 
cost of removing a wall erected by the de- 
fendants. One defendant only appeared. 
The plaintiff alleges that on the desertion 
of the land by the former tenants, owing to 
certain fouzdaree proceedings in which 
warrant for their arrest had issued, the 
possession of the land became vacated, and 
that he obtaipged a lease from the Inndlord 
and had been in peaceable possession for 
many years until forcibly ousted in Bysack 
1276 by the defendants who have erected n 
wall on the dispoted land, 
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The pottahs under which the plalatıf 
alleges tennnoy are filed, as also receipts for 
rent from 1262 to 1275, B. S. The plaint 
was filed on the 13th May 1869. On the 
14th idem, ond before the written statement of 
the defendant was filed, the plaintiff sold his 
rights and interests to one Moneerooddeen, 
who, with the consent of the original plaintiff 
and without objection and by order of the 
Court, was substituted for the original plaint- 
iff and permitted to carry on this suit. 


The defendant who put in an appearance, 
nemely, Parbutty Churn Ghose, alleges that 
the plaintiff's vendor had no title fn the land, 
and that he was never in possession of the 
same ; that the land in dispute was rent- 
free land from before 1790, A. D.; that 
no suit for resumption of this land was 
instituted ; and that the allegntion that 
either the defendant or his predecessors had > 
abandoned the land wes false. The de- 
fendant admits that some of the houses 
and the former wall of the homestead were 
sold in execution of a decree in 1864; that 
the defendant still remained in possession, 
dwelling in the western house; that in the 
year 1869 the defendant was about to re- 
erect the other houses and the wall when the 
landlord put up the plaintiff to bring this 
false suit; that a long standing fend ex- 
isted with the former landlord, the late 
Saroda Pershad Roy. 


The landlord put in n written statement 
supporting the plaintiff. The landlord states 
that he obtained a decree declaring that the 
land in dispute was not rent-free aud was 
liuble to assessment ; that owing to certain 
fouzdaree proceedings, the defeudant with 
his family abandoned the land which becom- 
ing vacant came into the khas possession of 
this defendant who leased them oot to tha 
plaintiffs vendor; that the allegation of the 
defendant that any of the former houses 
remained, or that he was in possession of 
any portion of the land at any time within 
12 years prior to suit, is false. 


The fret Court after proceeding to the 
spot and making a careful enquiry, in 
an elaborate and well-considered judgment, 
found that the defendant °and his family de- 
serted the land in dispute in consequence of 
a criminal action early in 1261,B. 8.3; that 
the house occupied by them were put up 
to sale to realize a fine imposed upon the 
defendants by the criminal authorities ; that 
the purchasers at the sale removed tha 
materials of the houses; and the land be- 
‘came vacant and was leased to the original 
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plaintiff, who was in possession of the same 
from 1261 until ousted by the defendant in 
1276, B. S., that copies of certain petitions 
filed in the Fouxdaree Court, and which 
have been produced by the plaintiff in this 
sult, corroborate the allegation made by 
the plaintiff and his landlord, as well as 
of the witnesses examined on the spot— 
that the defendants deserted the lands, 
Farther, that the fact of their having de- 
serted the lands was in a measure corrobora- 
ted by the circumstance of their having put 
in no appearance in the suit which the land- 
lord brought for a declaration of his right to 
assess the lands, and in which suit his right 
to assess was declared as it was found that 
the lands were not rent-free; that payment 
of rent by the plaintiff has been established 
by the dokhillas filed by him which have 
been attested, as well as by the jamma-wasil- 
bukee filed by the landlord. The oral evi- 
dence of independent witnesses also proved 
that the defendants abandoned the land 


many years ego: 


The Moonsiff also prepared a map of the 
disputed lands. The suit of the plaintiff 
‘was, therefore, decreed. A 


On appeal the Subordinate Judge of East 
Burdwan, Baboo Russick Lall Bose, after 
briefly stating the pleadings, the issues raised 
in the first Court, and the grounds of appeal, 
reverses the decision of the first Court and 
dismisses the plaintiffs guit. 

The Suhordinate Judge was of opinion that 
the map prepared by the Moonsiff, and upon 
whioh the Subordinate Judge says “the 
Moonsiff mainly relied,” is “ not a valid do- 
cument at all,’ because “there was no dis- 
pute as to boundaries between the parties 
to be decided by a map.” 

He further observed that the Moonsiff 
had “ committed an error in deciding the 
1 gagso on a mere mention of the several 
‘¢ decisions of the Fouzdaree Court, that the 
« defendants had deserted the holding for 
“more than 12 years, and decreeing the 
“ plaintiff's claim on that supposition ; for it 
“ appeared that the landlord, Saroda Pérshad 
“ Roy, had acquired on the 17th Chyte 1261 
“ a decree against the defendant Parbatty 
u Churn Ghose and his co-sharers, styling 
s‘ them in that case inhabitants of Pulasono,” 
The Subordinate Judge therefore, as he 
says, ‘failed to understand how the Moon- 
sí siff came to the conclusion that the de- 


 fondants had deserted the holding in the 
H yopr 1962, Be By 
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“That the decree passed on the 18th 
“ December 1854 declaring these lands to 
“be liable to assessment was an exparte 
“ decree, Parbutty Churn Ghose not being a 
“ party thereto; that it had not been shown 
“that this decree was executed in due 
“time; and therefore the zemindar had 
“not acquired any right to hold the 
“land khas, and the defendant is not bound 
“by the acts of the szemindar ; that it 
“ was very improbable that the , defend- 
“ants would desert the holding simply 
“ because the semindar desired to have it; 
“ that as the land had only been declared 
“liable to assessment as not being rent- 
“ free, the semindar had no right to take 
“khas possession, and that his leasing it 
‘to the plaintiff conferred no title on the 
“ plaintiff ; that the Moonsiff had misplaced 
“the onus and made the defendant prove 
“ his case instead of making the plaintiff 
* do 60.” 


In special appeal the Advocate General, 
who appears for the special appellant, con- 
tends that the Subordinate Judge has com- 
mitted many errors in dealing with the case, 
and that he has not paid any attention to 
the real pointa of the case as found to be 
proved by the Moonsiff. The Advocate 
General observes that the Subordinate Judge 
has not taken any notice of the petitions 
presented by the defendant in the Criminal 
Coort, which were so far relied upon by the 
Moonsiff as corroborating the truth of the 
allegation of the plaintiff and the landlord,— 
that the defendants had abandoned the land ; 
that it was not, as sopposed by the Sub- 
ordinate Judge, because a suit to assess the 
lands was inatitoted by the landlord that it 
is alleged by the plaintiff that the defendant 
abandoned the lands and the possession 
became vacant, but because of the action of 
the criminal authorities which forced the 
defendants to leave their homesteads and to 
remove with their families elsewhere ; that 
the plaintiff's right is derived from the zemin- 
dar ; the plaintiff avers that he had been in 
possession for more than 12 years prior to 
suit adverse to the defendants who had 
abandoned the land. Therefore the ques- 
tion is not so much, as supposed by the 
Subordinate Junge, though wrongly, whe- 
ther the landlord had ‘obtained khas 
sion rightly, but whether be had really done 
eo and then leased to the plaintiff, who under. 


that lease had been holding for more than- 


12 years prior to sult. 
We have carefully considered thie oste, 
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The valuation put upon it, namely, 51 
rapees, is small; but from the earnest man- 
ner in which the case has been argued 
before os, it is clear that the question is 
one of an importance to the parties not to 
be measured by the institution stamp. 


A preliminary objection was taken by the 
pleader for the special respondent that the 
plaintiff Moneerooddeen, who has been sub- 
stituted for the original plaintiff, cannot 
be permitted to appenl alone w'thonut being 
associated with the original plaintiff. In 
support of this objection, the pleader refers 
us to two decisions pnblished in Volume LX, 
pages 809 and 487. In the case pob- 
lished at page 809, the first Court had 
allowed a plaintiff to withdraw from a sult 
without the concurrence of his oo-plaint. 
ife The decision reported at page 487 
of the same volume followed the ruling at 
page 309. 


In this case the objection was not taken 
below ; the plaintiff Moneerooddeen was 
substituted inthe very inception of the case. 
The original and sole plaintiff parted with 
bis whole interest and not with a part of it, 
and the transfer was made with his unqua- 
lifled assent before the defendant’s written 
statement was put in, and as already said 
without demar. We overrule this objection 
which is purely technical. 


We think that the decision of the Subor- 
dinate Judge must be reversed and the 
decision of the first Conrt affirmed. The 
map which the Subordinate Judge sets 
aside as an invalid document, because the 
dispute did not involve s boundary dispute, 
was made on the spot to ascertain whether 
the honse, or rather the two rooms which 
the defendant said he still occupied after 
all his other houses had been sold to satisfy 
the fine imposed upon him by the Criminal 
authorities, was within the limits of the dis- 
puted land, andit was found to be without 
them. The Moonsiff did not rely merely,apon 
this map as supposed by the Subordinate 


Judge, and the latter was clearly wrong In: 


rejecting this map. 


Again the Subordinate Judge la wrong in 
saying that the Moonsiff decided the cane on 
a mere mention of the Fourdaree proceedings. 
The Moonsiff referred to no fourdaree pro- 
ceedings ; hut hð said, and we think properly, 
that the evidence of independent witnesses 
on the spot, wha deposed that the defendants 
* with their familien hed abandoned the lends 


early in 1261, was corroborated not by Four- 
daree proceedings, but by admissions made 
in petitions to the Fousdaree Oourt by the 
defendants or their predecessors. 


We find that the evidence of the witnesses 
is greatly supported by the admissions in 
these petitions, in one of which itis admit- 
ted that the defendants had left the village in 
which the disputed lands are situated to seek 
service elsewhere, and in the other that they 
and their families had left the village for 
many years. The Subordinate Judge then 
refers to the decision of the 11th Chyte 1261. 
Now, it is clear that the suit for assessment 
was brought in Bysack 1271 or at the very 
commencement of the year. The mere fact 
of the defendant being described for the pur- 
poses of that suit as residing in Palason 
would not be any evidenos that they wera 
really residing there at that time, though 
they may have been so and have left the 
village, as deposed to by the witnesses, in 
consequence of the action of the Criminal 
Court immediately after or at about the time 
that the suit for assessment was instituted. 
Again the Subordinate Jqdge thinks that bẹ- 
cause the semindar did not sue for a kaboolent 
after obtaining a decree to assess the lands, 
that it must be held that he never duly exe- 
cuted the deoree hea obtained. Now the 
case of the semindar is that the lands were 
vacated in 1261, not in consequence of the 
assessment suit, but on account of the action 
of the Criminal Court; and that the lands 
were vacated early in 1261 has been proved 
by the evidence. 


The view of the case which was taken by 
the first Court has wholly escaped the ntten- 
tion of the Subordinate Judge. The land- 
lord, right or wrong, leased out the land in 
dispute to the plaintiff as land the possession 
of which had been vacated. The plaintiff 
has proved his possession under this lease 
and payment of rent for more than 12 years 
prior to suit, The evidence and all the pro- 
babillties of the case support the view taken 
by the first Court, namely, that these lands 
were wholly abandoned by the defendants 
early in 1261, avd that the landlord leased 
them to the plaintiff from that year, and that 
the plaintiff had been in undisturked posses- 
sion paying rect for the same until wrong- 
fully ousted by the defendants in 1276. 


We decree the appeal, reverse the decision 
of the Subordinate Judge, and restore that of 
the Moonsiff with costs of all the Courty 
bearing interest, 
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The 9th February 1871. 


Present: 


The Hon'ble E. Jackson and Onoosool 
Chunder Mookerjee, Judges. 


Fixecoution—Sale proceeds. 
Case No. 1795 of 1870. 


Special Appeal froma decision passed by 

. the Judge of Dacoa, dated the 27th May 
1870, reversing a decision of the Subor- 
dinate Judge of that District, dated the 
29th June 1869. 


Lalla Mitterjeet Singh (Defendant) 
Appeliant, 


versus 


Sonatun Doss and others (Plaintiffs) 
Respondents. 


Baboos Doorga Mohun Doss and Rash 
Beharee Ghose for Appellant. 


Baboos Kales Mohun Doss and okinee 
_Mohun Roy for Respondents. 


Of two rival decree-holders against the same judg- 
ment-debtor, one (S) attached z house in execution and 
the other (L) attached the house as well as the land 
appertaining to ft. In apportioning the sale proceeds in 
the execution depertment, the Sudder Ameen did not 

any portion to 8. who accord ly brought a suit 
for tha satiafaction of his claim from the proceeds of the 
house on the d that his had been the prior attach- 
ment, The first Court dismissed plaintiffs suit on the 
ground that it was not satisfied as to the exact value of 
the house attached ; but the Lower Appellate Court de- 


creed it, however that the value was to be ameer- 
tained By somber in execation. 


Herp thet the Judge should hare himself determined 
and adjudged the value of the house and not referred 
that duty to the execution department. 


Mookerjee, J.—It appears that in this 
caso the plaintiff and the defeudant were 
rival decree-holdera against the same judg- 
ment-debtor, Sib Chunder Sein. The plaint- 
iff held a decree pf the Subordinate Judge's 
Court, and in execution of that decree 
attached the building of a house. The de- 
fendant, who held a decree of the Sadder 
Ameen’s Court, had likewise attached the 
house as well as the land appertaining to 
that house, The Sudder Ameen in the exe- 
cution department when apportioning the 
sale proceeds did not give anf portion thereof 
to the plaintiff, and the plaintiff bas broaght 
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this suit on the ground that as he had, pre- 
vious to the attachment by the defendant, 
attached the house, he was entitled to be 
satisfied first out of the sale proceeds. Both 
the Courts are of opinion that the plaintiff 
had attached the building only, while the 
defendant had attached the said house as 
well as the land belonging thereto. 


The first Court dismissed the plaintiff's 
snit on the ground that it was not satisfied 
on the evidence put forward by the plaintiff 
as to the exact value of the house which he 
had attached. The second Court held that 
“ with respect to the value of the land, the 
“ evidence of the witnesses is so muoh at 
“ variance with the figures in the kobalah 
“ofa 4auna share filed by appellant, that 
“ it is not possible to place any reliance on 
“ith.” The second Court then, proceeds ‘to 
say :—“ Bat though it may not be easy to 
“ determine the value of the land with the 
“ houses standing on it, I apprehend the 
“ plaintiff is entitled to get the value of the 
“houses &c. estimated at what they would 
‘be worth, if so sold, ashe nttached them 
“ without the land.” It gives a decree to 
the plaintiff, but it states that the value of 
the house is to be ascertained by appraise- 
ment ia execution, 


The defendant appeals to this Court on. 
the ground that the Fade was wrong in not 
deciding the oase himself, but leaving the 
determination of'the value of the house in 
the execution department, We think this 
contention is good. The Judge ought to 
have decided what was the value of the 
house which was attached by the plaintiff, 
and having determined and adjudged the 
valine snould have awarded that to the 


' plaintiff instead of referring it to the execu- 


tion department. 


4 


It has been objected to by the respondent 
under Section 848 Act VIII of 1859 that 
the decision of the Appellate Court ie wrong, 
as it ought to have held that not only the 
house was attached but also the land on 
which that hduse stands ; and, secondly, 
that there ought to have been a local intos- 
tigation as prayed for by him. 


As regards the first objection, we see that 
the plaiutiff’s own vakeel admitted that his 
client had attached only the byilding and not 
tie land ; and it is not shown to us what was 
the property actually attnohed by him, and 
the attachment ia not produced. We do not , 
consider this objection to be valid, ee 
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As regards the second objection, it would 
be at the discretion of the Court, while 
ascertaining the valas of the building, to 
ascertain it either by the evidence on the 
record, or by a local enquiry if that be neces- 
sary. 

We, therefore, remand this case to the 
Lower Appellate Court to find what was 
the value of the building which had been 
attached by the plaintiff and re-try case, 


Costs of this appeal will abide the ultimate 
result 





The 10th February 1871. 
Present : 


The Hon’ble F. B. Kempand F. A, Glover, 
Judges. 


Putnee rent-—-Dur-putnecdar—Re- 
gulation VIII of 1819—Limitation. 


Case No, 1668 of 1870. 


Special Appeal from a decision by the 
Judge of East Burdwan, dated the 23rd July 
1870, reversing a decision of the Subordinate 
Judge of that District, dated the 81st Maroh 
1870. 


Khettur Paul Singh and another (Plaintiffs) 
A 


versus 


Luckhee Narain Mitter and another ( Defend- 
ants) Respondents. 


Baboos Hom Chundsr Banerjos and Mohendro 
Lal Mitier for Appellants. 


Ir. C. Pafard and Baboos Sham [Lal Mitter 
and Mo Lall Seal for Respondents. 


A dur-putnesdar paying money as rent to save the 
apg a sale, is entitled to a refund eren woe 


ig name has not been registered in the offlos 
superior holder. 

The status of a dur-putnecdar does not depend upon 
registration or the consent of the zemindar. 

In computing limitation, a plaintiff is entitled to de- 
duct the tame cocupled in prosouting a suit upon the 
rame cause of action the same defendant boss 
fds and with due diligence in a Court, which from de- 
foot of jurisdiction or other cause was unable to demde 
upon it. 

Komp, J.—Tats is a suit by a dur-putnee- 
dar to recover rupees 3,795-5 annas paid by 
him to save the superior putnee from sale. 
” The first Court gave the tiff a decree. 


The Judge, on appeal, was of opinion 
thet as the plaintiff had not established 
his status as dur-putneedar, inasmuch as he 
had not registered his name in the office of 
the superior holder, the payment made by 
him was avoluntary payment and he was not 
entitled to claim any refund. 


We are of opinion that the decision of the 
Judge in this case is wronginlaw. There 
oan be no doubt that under tion VIIT 
of 1819 all putneedars or dur-putneedars 
have the right to alienate or otherwise trans- 
fer their property without the consent of the 
semindsar. It shall not be competent, says 
Section 6 of the said Regulation, to the xe- 
minder or other superior holder to refuse to 
register and otherwise to give effect to such 
alienations. The status of the plaintiff as dur- 
putneedur does not therefore depend upon re- 
gistration or the consent of the zemindar. 


But it is contended in this case that the 
special appellant has not conformed to the re- 
airements of Section 5 of the Regulation, 
isto say, that he has not furnished secouri- 
ty or paid a fee, or obtained registration of his 
name according to the forms laid down in that 
Section ; afd therefore that not being a dur- 
ar he is not entitled to claim any re- 
d. We think that this contention is wrong. 
Under the Regulation the xemindar or other 
superior holder in certain cases is empowered 
to attach the property, if the subordinate holder 
neglects to register hia name, and to hold it in 
trust for the subordinate holder; and in all 
cases until the transfer is registered, the old 
tenant and the tenure itself are liable for the 
rent due. There may be cases in which a 
party may beoome the purchaser of a dur- 
putnee, and the superior estute may be put up 
for sale and sold before he could pomsibly have 
time to effect the registration of his dar- 
putnee rights. Oan it be said in oases of this 
a tere that if the dur-putneedar paid a 
sum of money on account of the cent dus be 
the superior holder and saved the putnee from 
male he would not be entitled toa refund of 
the sum so paid? The subordinate holder has 
an interest of bis own to protect, which would 
be altogether sacrificed if he were not able to 
save the superior tenure fromthe hammer, for 
with the superior tenure all subordinate tenures 
fallin the event of a sale; and, after all, tho 
duties of the subordinate holder av prescribed 
in the Regulation are formalities. Their pri- 
mary object is to give the superior holder in- 
formation of who is his tenant; and until th 
are conformed to, the superior holder is justa- 
fled in looking tg the registered tenant for his 
rent. 
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We reverse the decision of the Judge, re- 
store the decision of the first Court, and decree 
this appeal with costs in all the Oourts. 


With reference to the cross-appeal of the 
special respondent, we observe that the Judge 
has found as a fact that the plaintiff was pro- 
secuting astit upon the same oeuse of action 
against the same defendant bond fde and with 
due diligence ih a Court of judicatare, which 
from t of jurisdiction or other cause was 
unable to decide upon it ; and that the plaintiff 
is therefore entitled to deduct from the period 
of computation the time so occupied under 
fection 14 Act XIV of 185% er, We 
are of opinion that the euit of the plaintiff is 
not governed by the three years’ limitation 
clanes. It is nota suit to recover money lent 
on interest or for the breach of any contract. 
The limitation clause applicable to this suit 
is Clause 16, Section 1. The plaintiff's cause 
of action arose in November 1864, and this 
suit is brought in June 1869 or within six 
years. The cross-appeal is therefore dismissed 
with costs. 
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The 18th February 1871. 


Present : 


The Hon’ble J. P, Norman, Officiating Chief 
Justice, and the Hon’ble G., Loch, Judge. 


Decree—Mistake in heading. 


Case No. 481 of 1870. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Moorskeda- 
bad, dated the 26th August 1870. 


Nowab Syad Zoynul Abdeen (Judgment- 
e debtor) Appellant, 


COT sus 


Phoolash Chander Bothrah. and others (De- 
eree-holders) Respondents, 
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Baboo Mohines Mohun Roy for Appellant. 


Baboos Hem Chunder Banerjee and Doorga 
Mohun Doss for Respondents. 


A person to whom the ordering part of a deores gives 
nothing cannot be treated as having acquired any right 
in the deorse, maraly because he has by mistake been 
described in the heading as the purchasst of the decre- 
holder's rights and interests, 


Norman, O. J.—It ia quite clear that the 
decision of the lower Qourt in this case 
must be reversed. 


The plaintiffs, Bunko Beharee and Phoo- 
lash Chander Bot'irab, who have purchased 
the rights and interests of Ram Mohan 
Thakoor, are seeking to execate a decree 
obtained by Khorshed Hossein against 
Nowab Syud Zoynul Abdeen, one of the 
defendants. The dectee by mistake is 
headed—‘‘ Ram Mohan Thakoor, parohaser 
of the rights and interests of Kborahed 


Hossein, plaintiff, appellant.” 


The plaintiff in that suit, who was also 
the appellant in that suit, was Khorshed 
Hossein, and the decree ordered payment of 
the costs for which execution is now sought, 
“to the plaintiff, appellant,” that is, to 
Khorshed Hossein. 


There is nothing in the decrea which 
made it the duty of the defendants to make 
any payment to Ram Mobun. It cannot be 
contended that Ram Mohun Thakoor has 
really any interest in the decree. The per- 
sons now seeking to execute the decree 
having purchased the rights and intereats of 
Ram Mohun Thakoor have no interest in 
the decree, and cannot be treated as having 
acquired any right merely because a mis- 
take has beon made in the heading of the 
decree, The ordering part of the deoree is 
quite correct ; the order of the decree gives 
nothing to Ram Mohun Thakoor. 


‘The decision of the Judge, which allowed 
Bunko Beharee and Phoolash Chander to 
execute the decree as if it had been a decree 
in favor of Ram Mohun, is wrong, and 
is therefore reversed with costs in both 
Coarts. 
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The 18th February 1871. 
Present: 


The Hon’ble J. P. Norman, Officiating Chief 


Juatiese, and the Hon’ble G. Loch, Judge. 
Bxecution—Boni fide proceeding. 


Caso No. 408 of 1870. 


Miscellansous Appeal from an order passed 
by the Judge of Jessore, dated the 80th 
July 1870, reversing an order of the 
Moonsiff of Narail, dated the 18th De- 
cember 1869. 


“Titooram Bose (Decree-holder) Appellant, 
versus 


Tarines Churn Ghose and another (Judg- 
ment-debtors) Respondents. 


Baboo Mohendro Lall Mitter for Appellant. 


Baboor Bungshee Dhur Sein and Issur 
Chunder Chucherbutty for Respondents. 


A decree-holder ha applied for execution, the 

tedebtor applied for a ; but the latter 
app ving d ected. Pending 
the on the appilostion for re-hearing, the 
a tion for execution was struck off; but very 
scree -holder 


Hiio oe ee the Oo ae a 
carry on execu proceedings pending the appli- 
cation for re-hearing, was no evidence of want of bona 


fades, 


Norman, C. J.—THm case is very sim- 
ple. This was a decree which was affirmed 
on appeal on the Sth of February 1864. 
On the 4th of February 1867, the decree- 
holders, Titooram and Shama Soonduree, 
applied for exeoution. The application 
of Shama Soonduree was as the beir of 
one of the original defendants, Guggun. 
The Moonsiff directed that proof should be 
put in that Shama Soonduree was the heir 
of Goggon. On the 18th of February, 
nine days after the application for execation, 
the jadgment-debtors, who were plaintiffs 
in the original soit, applied for a re-hearing 
of the case. That application was opposed 
on behalf of the two desree-holders, Titooram 
and Shama Soonduree; and the application 
for a re-hearing was rejected on the 4th of 
May. Pending the proceedings on the ap- 
plication form re-hearing by the plaintiffs, 
the application for execution by the decrees- 
holders was struck of; but very shortly 
after the plaintiffs application had been dis- 
posed of, namely, on the 28th of June 1867, 
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Titooram and Shama Soonduree again ap- 
plied for execution of their decree, and from 
that time to fhe time of the present appli- 
cation, namely, in June 1869, there is no 
ground for saying that Titooram was remiss 
in endeavouring to press on the case in the 
execution department, 


The Moonsiff held that the action taken 
by the deoree-holdera in opposing the ap- 
plication of the plaintiffs for a re-hearing 
was proof that they were bond fide taking 
proceedings to keep their judgment In force, 
and that the application of the 4th February 
1867 was a proceeding taken bosá fide to. 
enforce the judgment, 

The Judge says that he is of a differ- 
ent opinion. But in this we cannot con- 
cur. There is nothing whatever to show 
that the application of the 4th of February 
was not a step taken in good faith with a 
view to execute the decree; and we think 
that the mere fact that pending the applica- 
tion for a re-hearing the decres-holders did 
not think fit to carry on these proceedings, 
is no evidence whatever that that step was 
not taken in good faith. 

The judgment of the Judge is reversed, 
and that of the first court is restored and 
affirmed with costs in both Oourts, 


The 18th February 1871. 
Present : 


The Hon’ble J. P. Norman, Officiating Chief 
Justice, and the Hon’ble G. Loch, Judge. 


Sale of decree — Sot-off — Sections 
208 and 209, Act VITI of 1859. 


Case No. 411 of 1870. 


Miscellaneous Appeal from an order passed 
by the Additional Judge of Nuddea, 
dated the 23rd July 1870, affirming an 
order of the Subordinate Judge of that 
District, dated the 81st December 1869. 


Kusseemoonissa Bibee (Judgment-debtor) 
Appellant, 
versus 
Mr. Archibald Hill (Decreeholder) Re- 
spondent. 
Baboo Grish Chunder Ghose for Appellant, 


Baboos Umbika Churn Bose, Bhowanes 
Churn Dàt and Bipro Doss Hookerjes 
for Respondent. 


o 0 


128 Orel] 


THE WEEKLY REPORTER, 


Rulings. [ Vol, XV 





Where the parohaser of ¢ decree to execution 
under Section 208, Code of Civil ura, the judg- 
ment-debtor cannot be allowed a set-off on account of 
joint-deorees obtained by bimaelf and others against 
reas subsequent to the sale of the purchased 


“Even where such decreas are obtained before the 
gale uf the first decreas, they cannot be set off 
the purchaser under Sectlon 209, not being “ cross- 
deorees against the same parties.” 

Norman, C, J.—In this oso Kusseem- 
oonissa Bibeo had brought a suit agninst 
‘Golam Kadir which was dismissed with costs 
in 1866. Golam Kadir transferred that 
decree to Mr, Archibald Hill on the 18th 
Bhadur 1275, or, in other words, August 
1868. 


Kusseomooniasa Bibee with certain other 
persons, her sistera, obtained two other de- 
crees against Golam Kadir, the exact dates 
of which do not appear ; but as the suits are 
nombered 222 and 228 of 1868, they ware 
probably, we may say almost certainly, and 
we may take them to be in the absence of 
any proof to the contrary, of later data than 
Mr. Hill’s purchase. 


Mr. Hill, as purchaser of the decree of 
Golam Kadir against Kasseemoonisam Bibee, 
applied for execution of his decree under 
Section 208 on the 5th of March 1869, 
Kusseemoonissa opposed and claimed to set- 
off the decrees obtained by herself and 
sisters against Golam Kadir—the sisters, as 
it appears, having putin a petition giving 
their cousent to the set-off. 


The Subordinate Judge in the first in- 
stance, and Afr. Pepper, the Additional Judge 
of Nuddea, affirming the decision of the 
Subordinate Judge, determined that Mr. Hill, 
the decree-holder, was entitled to prooeed, and 
that Kusseemoonissa coald not set-off the de- 
crees obtained by herself and her sisters 
against the decree which was being executed 
by Mr. Hill. 


From that decision Kusseemoonissa has 
appealed to this Court. 


We are of opinion that the decree of the 
Jower Courts is correct, In the first place, 
as wo have already pointed ont, it is not 
made to appear that the decrees in favor of 
Kusseemoonisa and her sisters had been ob- 
tained by tbem at the time when Mr. Hill 
purchased the decree of Golam Kadir in 
August 1868. On that ground the case is dis- 
tinguishable from that desided by the Full 
Bench on the 6th August 1868, and re 
in X Weekly Reporter, Foll Bench Rulings, 


page 82, 


i 


There is a second objection which is thie— 
Supposing the decrees of Kusseemoonisse 
and her sisters to have been obtained before 
Mr. Hill’s purchase, these decrees and the de- 
oree of Golam Kadir against Kasseemoonissa 
were not eross-decrees between the same 
parties; and therefore Section 209 does not 
in terms apply to the set-off of such decrees. 
In making bis purchase Mr, Hill would not, 
therefore, take it subject to any other exist- 
ing right of Kusseemoonissa to set-off the 
decree obtained by herself jointly with her 
sisters; and we think thnt no subsequent 
consent of the sisters of Kusseemoonisaa to 
set-off their joint decree against the decree 
of Golam Kadir against her can in any way 
affect the rights of Mr. Hill, who was no 
party to that arrangement, The 209:h Sec- 
tion distinctly recognises the rights not only 
of original decree-holders but of holders of 
decrees ; and if we allow this set-off we shall 
plainly be disregarding the rights acquired 
by Mr. Hill under his purchase. 

For these reasons, we think that the de- 
ores of tite lower Courts should be afirm- 
ed with costa. 


The 18th February 1871. 
4 Preseni: 


The Hon’ble J. P. Norman, Officiating Chief 
Justice, and the Hou’ble G. Loch, Judge. 


Deoree for maintenance—Hrecution — 
Instalments—Sections 201 and 212, — 
Act VIII. 1859~—Section 15 Act 
SATII. 1861. 


Case No. 418 of 1870. 


Miscellancous Appeal from an order passed 
by the Additional Judge of Nuddea, dated 
the 5th August 1870, affirning an order 
of the Subordinate Judge of that District, 
dated the 15th February 1870. 


Peareenath Brohmo and another (Judgment- 
debtors) Appellante, 


otras 4 


Juggessuree alias Rakhalee Dosses (Plaint- 
iff) Respondent. 
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Baboo Doorga Doss Dutt for Appellants. 


Baboos Mohendro Lall Seal and Sham 
Lali Mitter for Respondent. 


A decree for maintenenoe to be paid ata oertain rate 
per month stands on the same footing as a deores order- 
ing payment by instalments, where the deares-holder 
may apply for execution from time to time as the instal- 
ments fall due and the Court may issue execution under 
Sections 201 and 212 Act VIII of 1859, and Section 15 
Aot XXIII of 1861. 


Norman, C. J—Tue point of law raised 
in this special appeal is whether a decree 
for maintenance at a certain rate, namely, 
rupees 8 per month, adjudged to be paid by 
the defendant to the plaintiff, can be enforced 
by execution of the original decree to be 
from time to time issued, if default is made 
by the defendant in making payments as sti- 
palated ; or, whether the plaintiff is com- 
pelled to bring actions from time to time to 
enforce the order of the Court made by the 
decree. : 


We think theta decree for maintenance 
to be paid at a certain rate per month stands 
exactly on the same footing as a decree 
ordering payment of a sum of money by in- 
stalments. In the case of a decree ordering 
payment of a sum of money by instalments 
from time to time, as the instalments fall due 
the decree-holder may apply for execution of 
decree, showing the amount due and. whether 
any payment on acoount of such instalments 
has been made, and on such application the 
Court, by virtue of the provisions of Sections 
201 and 212 Act VIII of 1859, and Section 
15 Act XXIII of 1861, may make an order 
that execution should issue. 


This disposes of the only real point in the 
case, because the objection thatthe decree, 
which follows the terms of a solehnamah, is 
not in. accordance with the prayer of the 
original plaint is one which is not only 
worthless in itself but cannot be taken in 
execution of decree. It is quite plain that 
the decree is in conformity with the terms of 
the eolehnamah. The solehnamah contains a 
provision that the plaintiff should get rupees 
8 per mouth from the defendant, and that 
the defendantyshould from time to time pay 
that sum to the plaintiff; and the decree 
orders. that the terms of the solehnameh in 
this respect shall be carried into effect, 


The appeal is dismissed ‘with costs. 


— 


The 13th February 1871. 


Present: i 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Ladies of position—Porsonal appear- 
anco at Court. 


Case No. 452 of 1870. 


Miscellaneous Appeal from an order passed 
by the Judge of Dinagepore, dated the 
17th September 1870. 


Zvhorutoollah Ohowdhry and others (Petl- 
tioners) Appellants, 


e versus 


Asalooddeen Ohowdhry (Opposite Party) 
Respondent. 


Baboo Annund Chunder Ghossal for 
Appellants. 


Baboo Mohinee Mohun Roy for 


Respondent. 
Where a Mahomedan lady of position residing within 
the town in which a Court g mas willing 


the Judge was hald to have dane wrong in insis 
upon her personal appearanos in Court. ung 


Mitler, J.—THis was an application for 
the caucellation of a certificate granted to 
one Asalooddeen under the provisions of 
Act XL of 1858. The cancellation was 
asked for on the ground that the minor Ka- 
reemoontesa, who is one of the petitioners, 
had reached her majority. ° 


We are of opinion that the evidence given 
by the petitioners İn this case is quite suffi- 
cient to show that the age of Korvemoonisss 
is about 20 or.21. No reliable evidence las 
been piven by Asslooddeen to rebut -this 
evidence, and we see no reagoo whatever 

e 
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to reject the testimony on onth of the mother 
of Kureemoonissa as well as of her brother, 
both of whom have been examined in this 
case. The Judge appears to have rejected 
the application simply on the ground that 
Kureemoonissa had refused to appear in open 
Court to be inspected, relying on her position |" 
asa lady of rank. We think that the Judge 
is quite wrong in insisting upon the person- 
al appearance of Kureemoonissa in Court, 
it being admitted that she was a lady of 
position, and that she had offered to be in- 
epected in her residence in the town. We 
think that under such circumstances, the 
Judge ought to have proceeded in the man- 
ner indicated in the application of Kuree- 
moonissa. But be that as it may, we think 
the evidence produced on her side is quite 
sufficient to show that she Js no longer a 
minor. 


We therefore direct that the certificate 
summarily allowed to Asalooddeen should be 
cancelled and a fresh certificate given to 
Kureemoonissa as guardian and manager of 
the property of her infant daughter, Mal- 
chetoonissa. The respondent Asslooddeen 
must pay the costs incurred by the appellant 
in the Court below and aleo in thie Court, 
the costs of each Court being assessed at 2 
gold mohuras. Fi 


Bayley, J.—I think the Judge has shown 
a want of discretion in refusing to see the 
Jady at her house. The Judge himself states 
that the lady was “ willing to admit the 
Court to an interview if it is conducted at 
her own residence,” which was actually 
within the town. Ho could then, with full 
regard for the ends of justice, have allowed 
that indulgenoe to the lady without any in- 
convenience to the Court or to other parties 
inthe duit. The Judge further says “if 
the lady has no objection to unveil in one 
place, I do not see why any such should not 
extend to the precincts of the Court.” Now, 
there is great differance between a lady of 
position appearing before a Commissioner 
in her own house, and her appearing before 
an European Officer presiding in a crowded 
Court of justice. There being nothing 
shewn to make it necessary to enforce her 
appearance in Court instead of being in- 
spected by a Commissioner at her lodging in 
the town, the case does not come within 
the precedents to which the Lower Appellate 
Court refers. 


I onnour In the order pasegd by Mr. Jus 
hice Mitter, i 
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The !8th February 1871. 
Present : 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Appellate Oourt—Section 359, Code 
* of Civil Procedure. 


Case No. 777 of 1870. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, daied the 
20th May 1870, reversing a decision of 
the Moonsiff of 'Aosgaon, dated the 29th 
November 1869. 


Bhurbessur Ghose (Plaintiff) Appellant 
versus | 


Sadhoo Churn Ghose and another (Defend- 
ants) ltespondenis. 


Baboo Mohendro Lali Mitter for Appellant. 


Baboos Chunder Madhub Ghose and Nil 
Madkub Sein for Respondents. 


p Section 359, Code of Givil Prosedure, makes it inoum- 
upon an Appellate to set down distinctly the 
point or points on which it has to decide the aral and 
to record its reasons for the deœsdon it arrives 

and all of these points. 


Glover, J.—Tue plaintiff in this case sues 
to recover possession of his share in an an- 
cestral tank from the defendants Nos. 1, 3 
and 8. The defendunts Nos. 2 and 8 are the 
uncles of the plaintiff, and the defendant No. 
l claims to be in possession of the property 
in suit by purchase (from the plaintiff and 
from the other two defendants jointly) on the 
26th Bysack 1268. To this it is alleged on 
the part of the plaintiff that at the time the 
deed of sale was executed be was a minor, 
and that the defendants Nos. 2 and 8, his un- 
clea, had no authority to dispose of the pro- 
perty in bis name, and that as a matter of 
fact he never gave them such authority. 

The Court of firat instance held on the 
evidence that the plaintiff was a minor on 
the date on which the deed ofpsale is said to 
R been executed and was not in a position 

to give authority to the defendants Nos, 2 
and J to sell, and that the plaing did uoj 
give such authority. 
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The Judge, on appeal, after remarking 
that the Moonsiff had failed to comprehend 
the suit, decided that the kobalab propound- 
ed by the defendant was a genuine and bond 
Jide instrament; that it was supported by 
an ekrar executed by the same parties, name- 
ly, by the plaintiff and his two uncles in the 
yenr 1272; and that from the date of the 
kobalah the defendant had been in quiet 
possession of the property purchased. The 
Judge, likewise, found that the plaintiff bad 
entirely failed to establish the case he had 
set up, 


In special appeal it is contended that it is 
the Jadge who has misunderstood the points 
at issue in this case ; that the question was 
not only whether the deed of sale under 
which the defendant claimed was a genuine 
one, but whether the plaintiff was at the 
time this deed was executed a minor, and so 
incapable of giving any authority to his un- 
cles to dispose of his share of the ancestral 
lands. No doubt the decision of the Judge 
is not as clear as it might have been on this 
particular issue, and he has not borne in 
mind the provisions of Section 359 of the Code 
of Civil Procedure, which made ıt incumbent 
upon him to set down distinotly the point or 
points on which he had to decide the appeal, 
and to record his reasons for the decision ar- 
rived at by him on each and all of these points, 
Had he distinctly found that the plaintiff was 
a mnjor on the dateof the sale to the defen- 
dant, that, coupled with his finding of fact that 
the deed of sale was a genuine instrument 
and that under that bill of sale the defend- 
ant had been in penceable possession ever 
since, would at once have disposed of the 
case without any possibility of doubt. But 
although the decision is not as clear as it 
might be, there are words to be found in the 
latter part of the Judge’s decision which do 
substantially dispose of this plea of minority. 
The Judge says “the plaintiff bas entirely 
‘failed to establish the care he has set up.” 
Now the case set up by the plaintiff was un- 
doubtedly that this deed of sale could not 
bind him, as it was executed when he was 
still a minor and by parties who had no 
authority from him to execute this docu- 
ment, which purports to pass away the pro- 
perty to the defendant, This being ao, we 
can see no object to be gained by remanding 
the case to ge Judge for a clearer finding 
on that which he seams subetantinily to 
have found. 


We, therefore, dismiss the special appeal 
with costa, 
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The 5th January 1871. 
Present: 


The Hon’ble L. S. Jackson and F. A. 
Glover, Judges. 


Elxecution—Sale—Rona fides— Gollu- 
sion—Onus probandi—Section 359, 
Gode of Civil Procedure. 


Case No. 1410 of 1970. 


Special Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the 23rd April 1870, affirming a decision 
of the Subordinate Judge of that Dis- 
trict, dated the 14th August 1889. 


Tatur Khawas (Defendant) Appellant, 
versus 


Loke Nath and others (Plaintiffs) Re- 
spondenis. 


Baboo Bhowanee Churn Dutt for Appellant. 


Mr. C. Gregory for Respondents. 


The fact of a purchaser at a sale in execution having 
Sonat in falth does not make it immaterial to 
inquire into his vendor's title, 

Tn a suit to set aside such a sale as colorable, falss and 
collusive, the proof les with the pamu M. i 

The terms of Section 859, Code of Civil Procedure, 
though not usually enforoed with extreme rigour br the 

h Court, should be oomplied with by Appellate 
Courts where the facts of a case are complicated. 


Jackson, J.—It nppenrs to me that the 
judginent of the Lower Appellate Conrt in 
this case must be reversed, aud that thore 
must be a new trial. 


The plaintiff brought his anit to set aside 
a judgment obtained by one of the defend- 
ants, impugning it and the mortgage trans- 
action on which it was based on the ground 
of fraud. The plaintiff also desired to have 
his right to 10 beegahs of land declared and 
his possession therein confirmed, notwith- 
standing the decree and sale which had 
taken place under the circumstances first 
stated. 2 


The Subordinate Jadge who tried the 
suit considered the plaintiff to have made 
out his cage and gave him judgment. Tha 
casa coming before the Additioual Judge of, 
Tirhoot on appeal, the Judge sets out nt 
some length what he understands to be the 
facts of the case, interspersed here and there 
with a few words of comment. Having 
given what he calls a brief outline of the 

° 
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case, he gives the following judgment :—“ I 
‘fam of opinion, after hearing the arguments 
“on both sides, that the Subordinate Judge 
“ has arrived at a just decision on the gub- 
“ject, with which I see no reason whatever 
“ to interfere. It is very clear that the 
“ plaintiff (respondent) purchased the pro- 
“ perty iu good faith, in possession of which 
‘‘therefore he should be retained. I place 
“ no reliance on the trananction between the 
‘appellant and the defendant No. 2, which 
“ I look upon as wholly illegal and inadmis- 
“ sible. Itis proved that the property had 
“already been purchased by the plaintiff 
“ (respondent), therefore a second purchase 
“by the appellant was impossible. The 
“ orders of the lower Court are confirmed, 
“ and the appeal dismissed with costs.” 


Now, the Judge in this way appears to 
adopt wholesale the decision of the Court 
below, together with the reasons on whioh 
that decision was based. That is not the 
duty of the Appellate Court. Seotion 359 
Act VIII of 1859 states that the judgment 
of the Appellate Court shall contain the 
point or points for determination, the de- 
cision thereupon, and the reasons for ‘decision. 
Now in some casea, where the facts are ex- 
tremely simple and the point for determi- 
Nation is unmistakeable, we are not in the 
habit of requiripg an- extremely rigorous 
compliance with the terms of that Section ; 
bat where the facts of thé case are at all 
complicated, the necessity for compliance 
with them is very obvious, as it is in the 
present case ; for it seems to me that the 
Judge’s language indicates an imperfect con- 
ception of what the case was which he had 
to decide. He says—‘ It is very clear that 
“the plaintiff (respondent) purchased the 
‘‘ property in good faith, in possession of 
“ which therefore he should be retained.” 
If that was go, the title which the vendor 
could mgke would be immaterial, so long as 
the purchaser bought in good faith. He again 
saye—‘‘I place no reliance on the trans- 
“ action between the appellant and the de- 
“ fondant No. 2, which I look upon as wholly 
“ illegal and inadmissible.’ Now it was not 
alleged that there was any thing illegal 
or inadmissible, but thatthe transaction was 
colorable, fraudulent and collusive. That 
was the issue which the Court had to try, 
and it was an issue the proof of which lay 
upon the plaintiff, more especially as the de- 
fendant resied upon s judgment which he 
had obtaiued upon that trangaction from a 
Court of competent jurisdiction, He again 
sa; s—“ It is proved that the property had 
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“been already purchased by the plaintiff 
‘« (respondent), therefore a second purchase 
“ by the appellant was impossible.” But it 
was nota question of purchases, but the de- 
fendant set up a previous lien and a decree 
obtained upon that lien. 


The case will be re-placed upon the file of 
the Lower Appellnte Court. That Court 
will carry out strictly the terms of Seotion 
869, stating the points for decision in the 
case, and giving his decision upon those 
pointa consecutively. 


Glover, J.—I corcur. 


The 5th January 1871. 


Present: 


The Hon'ble L. S. Jackson and F. A. 
Glover, Judges. 


Forries-—Bection Z Act I of 1866. 
Caso No. 1423 of 1870. 


Special Appeal from a decision pussed by 
the Judge of Shahabad, dated the 22nd 
April 1870, affirming a decision of the 
first Subordinate Judge of that District, 
dated the 11th December 1869. 


Dewan Ram Jewon Singh and another 
(Plaintiffa) Appellants, 


térinus 


a 


The Collector and Magistrate of Shahabad 
(Defendant) Respondent, 


Baboo Taruck Nath Paleet for Appellants, 


Baboo Juggadanund Mookerjee for Re- 
epondent, i 


_ A mit to re-open a ferry which had been ineluded 
ina settlement of an estate obtained by plaintiff from 
Government, but which had bean closed by orders of the 
Amistent Magistrate, was held not to be maintainable, 
the gh&t where plarutf wished to re-open it being withm 
2 ae the place at which a public ferry was este- 


Vackson, J.—Tuis suit is decribed by the 
Subordinate Judge as being a suit “ for re- 
‘opening the plaintiffs ferry gh&t, as of 
“old, at the Soane river at mouzah Muhu- 
“dema, Pergunuah Dammur in Shahabad, 
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‘* by reversal of the orders of the Assistant 
“ Magistrato and Commissioner closing the 
“anid ghas,” and also for damages. 


The Subordinate Judge and the Zillah 
Judge iu appeal have both held that this 
suit is not mnintainable. The decision of 
the Zillah Judge is mainly based upon Seo- 
tion 2 Act I of 1866 of the Bengal Code, 
which declares ‘‘every ferry which has 
“been or may be declared to be a public 
“ ferry under the provisions of the anid Re- 
“ gulation VI of 1819 shall belong exelu- 
“ sively to Government, and no person shall, 
“ except with the sanction of the Magis- 
“t trate of the district, keep a ferry boat for 
“the purpose of plying for hire within a 
“ distance of two miles above and below the 
“ place where such pablic ferry is estab- 
** lished.” 


It appears that the ferry which the 
plaintif desires to re-open was formerly a 
ferry belonging to the Government, and was 
included in a settlement which the plaintiff 
had obtained of a certnin estate from the 
Government, but that eaother public ferry 
- has since been opened under the direction of 
the Magistrate, which ferry, I understand 
it to be admitted, is within two miles of 
the place where the plaintiff now seeks to 
re-open his own ferry. 


Without considering whether the terms of 
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The 9th January 1871. 
Pressnt: 


The How’ble L. S. Jackson and W. Ainslie, 
: Judges. 


Landlord and lessee—Holding over— 
Wasilat—Bxeoution. 


Case No. 108 of 1870. 


Regular Appeal from a decision passed 
by the Subordinate Judge of Tirkoot, 
dated the 12th March 1870. 


Mr. M. H. Gale (Defendant) Appellant, 
versus 


Maharanee Sreemutty and another (Plaint- 
ifs) Respondents. 


Mr..A. F. Liagham for Appellant. 


Mr. C. Gregory and Baboo Mohesh Chun- 
der Chowdhry for Respondenta, 


Where a lessee whose loase has expired, and who is 


Section 2 Act I of 1866 relate expressly | "willing to gire the increased rent demanded by the 


to the plaintiffs case, it seems quite clear 
that the plaintif desired the Court to do 


landlord, retains possession in the hope of obtalning a 
new lease without such increase, parties entering upon 


that which the Legislature declared it should | the land as caltlvatois with the oonsent of the land- 


not be allowed to do, thatis to say, allow 
him to keep a ferry boat for the purpose of 
plying for hire within a “f distanca of two 
“miles above and below the place where 
“such public ferry is established.” That 
being so, T think the suit must necessarily 
fail. 


Section 4 of the Aot appears to provide for 
his applying for a compensation in respect of 
loss sustained by him in consequence of the 
action taken by the Magistrate under this 
Act. Is appears that the plaintiff might, if 
he had chosen, have obtained such com- 
pensation.’ The Magisirate recommended it, 
and the Commissioner only refused to give 
it on the ground that uo application hud 
been made to him for it, 


The special appeal must be dismissed with 
costs. 


Glover, J—I concur. 


lord are not’callad upon to show the ex-lesses 


| thear anthority. 


Where wasilat is decreed, the mode of ascertaining 
tt us mghtly reserved for the proceedings in execution. 


Jackson, J.—Wer do not think it neces- 
gary to call upon the respondent in thie 
case, It appears to us that the decision of 
the Court below is manifestly just and 
proper. 


For the purpose of the decree which bas 
been given, it does not appear to be neces- 
sary to put the case at all higher than it is 
put in the evidence of Mr. Lamb, the man- 
ager for the defeudant himself. That wit- 
ness has distinetly admitted that the de- 
fendant, whose lease of the laud in dispute 
expired In the end of the year 1275 Fuslee, 
was ee for a renewal of the lense ; 
that the landlord demanded an increased 
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give ; and that during those negotiations and 
in the hopes of obtaining a new lense with- 
out inorease of rent, he at his own risk oud 
peril retained possession of the land and 
refused to allow the parties, who, it is quite 
clear had obtained the consent of the land- 
Jord to cultivate, to enter upon the land. 


It is said that those persons who went 
for the purpose of cultivation did not ex- 
hibit their authority to the defendant. It 
meems to me that they were not called upon 
to exhibit avy such authority ; and the 
manager does not appear to be at all certain 
that if they had exhibited their authority, 
he would have allowed them to cultivate. 
He says—“ I do not think I should have 
objected to the ryots cultivating, if they had 
shown me the authority, nor complained 
against them.” This is certainly a further 
gravamen in the matter, for it appears that 
not only did the defendant, by bis manager, 
refuge to allow the persons sent by the land- 
lord to cultivate, but he actually took cri- 
minal proceedings against them, and, by 
what seems to mea lamentable perversion 
of justice, actually procured them to be 
punished by the Mngisirate for cultivating 
land which the landlord had authorized them 
to cultivate. 


Then itis said that these criminal pro- 
ceedings did not extend beyond the month 
of November, and at any rate the landlord 
was ot liberty to enter upon the land then, 
and therefore could not be entitled to 
damages beyond that period. 

It seems that the landlord had bronght a 
suit in the Collector's Court to recover pos- 
session of the mouzah, and in that snit, 
which was decided on the 83lst of March 
1869, the defendant alleged that he was 
entitled to hold these lands by a cultivating 
right, and he, consequently, did not in any 
sense give up the lands nor disclaim a right 
to them. Under these citcumstanuces, it 
avems to me that ths plaintiff certainly could 
not understand that she had recovered pos- 
session of her lands, and she was quite justi- 
fied in acting ag if she were kept out of 
possession and in bringing this suit on 
the lst October following. 


It has bean made ground of objection to 
the decision of the Subordinate Jadge that 
he has not expressly laid down the principle 
on which damages were to he assessed, nor 
the period in respeot of which the defendant 
pus lable, . 
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I admit that the decision of the Court 
below might have been more explicit upou 
the latter point at any rate ; but it seams to 
me that in the decision of the second issue 
what the Court hag done is really thie—It 
finds that the plaintiff is entitled to rents as 
damages for the time she has been kept out 
of possession of these lands. That, I think 
having reference to the pleadings, must 
mean the period between the expiry of the 
lease and the time alleged in the plaint, 
namely, wasilat for the year 1276 Fuslee. 
The Coart below probably did not mean to 
give more than that, and obviously the 
plaintiff would not be entitled to more than 
he actually claims in this suit I think, 
therefore, it may be understood that what 
the plaintiff is entitled to recover is wasilat 
for the year 1276 Fuslee. 


Then, as to the mode of assesment or 
ascertaining wasilat, the Court below has 
reserved that for the proceedings in execu- 
tion. This is the course taken every day 
and which the law allows to be taken, and 
I think no objection can be taken on this 
point, 


I think the decision of the Court below 
must be affirmed and the appeal dismissed 
with costa, 


Ainslie, J.—I concur. 





The 12th Janoary 1871. 
Present: 


The Hon’ble L. 8. Jackson and W. Ainslie, 
Judges. 


Oertificate of administration— Hindoo 
family —-Separation. 


No. 403 of 1870. 


Miscellaneous Appeal from an order passed 
by the Judge of Shahabad, dated the 
28rd July 1870. 


Mnesumat Munbasee Kooer and another 
(Objeotors) Appellants, 


versus 


Nowrungee Lall and another (Petitioners) 
Respondsnte, 


is7i.] Civil 
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Baboo Tarucknath Dutt for Appellants. 


Baboo Chunder Aadkub Ghose for Re 


spondents. 


Certain members (N and A) ofa Joint Hindoo family 
having commenced a suit to set aside en adoption by one 
of the family (C), a compromise was effected by which 
the several partios took separate shares of the family 
property. O having died, N and A applied fora certl- 
floate to collest the debts due to his estate, but were 
opposed In a joint petition made by the widow and 
adopted san. 


Hep that the applicants could not be entitled to 
the certificate, which might however be given to the 
son with the consent of the widow. 


f 


Jackson, J.—It appears tome that the 
order of the Judge below Is erroneous. 


The respondents before us applied for a 
certificate to collect the debts due to the 
estate of the deceased Chundaon Lall, alleg- 
ing themselves to be his relations on the 
father’s side, and as snch his heirs; and 
thereupon the widow of Chundun Lall and 
one Bissessur Doyal, alleged to be the adopt- 
ed son of Chundon Lall, made a joint peti- 
tion opposing the application. 


The Jadge having the parties before him 
fonnd that the alleged adopted son wasa 
person who, as being the sister’s son of the 
deceased, could not lawfully be adopted by 
him, and therefore considered thnt, as le 
could not be the heir and could not bave the 
certificate, the other parties must be entitled 
to it, 

Now it appears that, in the life-time of 
Chondun Lall, a suit had been commenced 
by the petitionera, Nowrungee Lall and 
Aianee Lall, to set aside the alleged adop- 
tion aud for certain other purposes ; and that 
suit terminated ina compromise by which 
the several parties to it took separate specific 
shores of the family property, andthe suit 
came to an end;and from this it results 
that the family, ao for as the petitioners and 
Chundon Lall are concerned, became se- 
parnte. ‘That being so, and Chunodan Lall 
having died leaving a widow, the petitioners 
mnuifeatly could not be entitled to the 
. Geitificate, Te question woold remain, 
therefore, one between the widow and the 
alleged adopted son; aud if those two par- 
ties were errayed on opposite sides before the 
Zilla Judge and befora us, it might haye 


been necessary to decide whether the peti- 
tioners were entitled to the certificate: but 
as that is not the oase, and as the widow 
supports the claim of the adopted son, no 
inconvenience oan arise in giving a certificate 
to the son, the widow consenting, 


The question whether the Judge was 
right io holding, in the circumstances of 
this family, that the sister's son could not ba 
adopted, isa question which admits of doubt. 
That question may arise hereafter, and, if so 
will be decided at the proper time. 


The order of the lower Court must bė 
reversed and a certificate given to Bissessut 
Doyal with costs. 


Ainslie, J.—I concur. 





The 12th January 1871. 
Present: 


The Hon’ble L. S. Jackson and W. Ainslie, 
Judges. 


Admission — Hvidence—Oross-appeal 
—Oourt’s duty. 


Case No. 1458 of 1870 under Act X of 
1859. 


Special Appeal from a decisium passed by 
the Judge of Beerbhoom, dated the 80th 
Klarch 1870, reversing a decision of the 
Collector of Jungipore, dated the 30th 
November 1868. 


Oomabuttee (one of the Plaintiffs) 
Appellant, 


Versus 


Paroshnath Pandey and others (Defendants) 
Respondents. 


Baboo Mohinee Mohun Roy for Appellant. 


Baboo Mohssh Chunder Chowdhry for 
Respondents. 


A statsment made ın a case by a pleader on behalf of 
his ollent after full consideration and oonsultetion, fs ad- 
milsafble as evidence against that olisnt in another caye 
in which he is a party, 
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A plaintiff who obtains a deeree which is appealed 
against, is not bound to bring a cross-appeal because the 
Court of first instance did not acoept a portion of the 
evidence ; but it is for the Appellate Court to examine 
scoh portion and consider whether it proves plaintiffs 
onse. 


Jackson, J.—Tum special appellant shows 
that two of the documents which he relied 
upon as evidence in support of his case have 
been improperly rejected by the Judge. 
One of these is the statement made on the 
part of Parushnath Pandey by his pleader 
in a suit by Gudadhur Mundul against him. 
In that case the pleader stated to the Court, 
that the parties had come to an errangement 
under which the defendant, admitting the 
justice of the plaintiff's claim, proposed to 
allow the claim to be satisfled out of profits 
of this very mousah which it is alleged 
Parushnath Pandey held in ijarah, This 
statement made by the pleader on Parush- 
nath’s behalf is, we think, clearly admissible 
in evidence against him. It appears to have 
been ade after full consideration and con- 
sultation between the olients and the pleaders 
on both sides, , 

 Beoondly, in respect of certain accounts 
prepared, it is said, under the directions and 
in the presence of Parushnath himself, the 
Judge observes that it was the business of 
the plaintiff to have preferred a cross-appeal, 
because the Oourt below had discredited 
those accounts, and for that reason he de- 
clared the flnding to be final. Now olearly 
the plaintiff, who had gota deoree in the 
Court of first inatancd on other grounds, is 
not compelled to bring a cross-appeal because 
the Court below has not accepted or relied 
upon avy particular portion of the evidence ; 
but when the whole case was before the 
Judge, it was for hım to take such a view of 
the whole of the evidence adduced by the 
parties as be thought fit. It was his busi- 
ness to examine those accounts and consider 
whether they proved the plaintiff's case. 


Then as to the mokurruree pottah, the 
Judge states that he does not find on it the 
siguature either of the plaintiff or defendant ; 
but it is tated that on inspection it will 
appear that it was signed by the defendant. 


As to this third piece of evidence, I am 
not clear that standing alone it would be 
ground of special appeal; but as, clearly u 
new trial is reqaisite on account of the mis- 
take of the Judge as regards the two first 
pieces of evidence, I think the Court below 
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in re-trying the oase should take the oppor- 
tunity of re-considering the mokurruree pot- 
tah, as well as the oral evidence as to which 
the Judge has passed an opinion which cer- 
tainly seems not to be of a thoroughly aatis- 
factory kind. The case must go baok to the 
Lower Appellate Court for a re-trial. 


Ainslie, J.—I concur. 


~ 


The 20th January 1871. 
Present: 


The Hon'ble J. P. Norman, Officiating Chief’ 
Justice, and the Hon’ble Onoocool Chun- 
der Mookerjee, Judge. 


Compleinta—Section145 and 160 Act 


Amanutoollah, agent on bebalf of Nuseebut- 
oonissa Begum, Petitioner, 


DEFIS 


Russick Chunder Chatterjee and another, 
Opposite Party. 


Baboo Romesh Chuader Milter for 
Petitioner. 


Baboo Umbika Churn Banerjee for Opposite 
Party. 


A complaint or proœweding under Section 145 Act X 
of 1859 is not a suit within the meaning of Section 28 
Cilanse 7, and dues not fall withm the description of 
the suits in whioh under Section 160 an appeal is given 
to the Zillah Judge. 


Norman, C. J.—Tue facia of this case 
are as follow :— 


Nuseebutooniasa Begum attached, under 
the provisions of Sections 112 and 116 of 
Aot X of 1859, certain crops standing on 
the lands of a tenure within her oyma joile 
belonging to her under-tenant Kader Buksh 
Mundal. 


s 

Rossick Chunder Chatterjop_and Jogul 
Shahe removed the attached crops, où whioh 
Nuseebutoonissa preferred a complaint be- 
fore the Collector of Howrah under Seo- 


~ 
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tion 145 of Act X, alleging that these per- 
sons had illegally and forcibly removed the 
distrained property. 


On the investigation of the complaint, the 
Deputy Collector, to whom the case was 
made over by the Collector, found that the 
value of the crops which had been impro- 
perly received by Russick Chander Chatter- 
jee and Jogul Shahn was rupees 688-6. He 
ordered them to make good that amount, 
and each of them to pay a fine of rupees 26 ; 
and in default each to be imprisoned in the 
civil jail for fifteen days. 


From that decision Russick Chunder ap- 
pealed to the Judge, who having entertained 
the appeal held that the amount of damages 
was not proved; and he reversed the order 
of the Deputy Collector so far as it award- 
ed damages. 


On the 27th April last an application was 
was made to myself and Mr.. Justice Mitter 
to set aside the order of the Judge, on the 
ground that he had no jurisdiction to enter- 
tain au appeal from the order of the Collect- 
or; and that his order made on appeal set- 
ting aside the Collecto:’s order was an order 
made without jurisdiction, 


The matter after standing over for a long 
time has now come before us for argument. 
Baboo Romesh Chunder Mitter bas appeared 
in support of the rule, and he shows that a 
complaint under Section 146 is not n swit. 
Certainly, it is not a suit within the menn- 
ing of the 7th Clanse of the 28rd Section. 
Tt is a complaint against a person who has 
wrongfully omried off crops which were un- 
der distraint. It it not a suit “arising out 
of the exercise of the power of distraint, 
or out of any act done under color of such 
power.” Baboo Romesh Chuuder pointed 
out that the procedure in swits uuder Act X 
ig treated of in the Sections from 34 ou- 
wards; and the procedure in the case of a 
complaint onder Seotion 145 is in no way 
analogous to a civil suit before the Collect- 
or; that none of the steps prescribed for 
the conduct of suits in Section 84 and the 
following Sections are to be taken upou a 
complaint under Section 145. He showed 
that under Section 145 the person against 
whom the complaint is made is not aummon- 
ed asin a civil} suit, but is arrested ; he is 
not treated as*a defendant, but as an of- 
Jender ; he ig not treated as n person against 
whom a decree passes, but he is convicted ; 
and the judgment against him is not a decree, 
but a sentence of fine or imprisonment. 


Baboo Romesh Chander showed by a care- 
fal examination of the Sections of Act X 
relating to suits arising out of the exeraise 
of the power of distress, that the proceeding 
under Section 146 was not one of such euits ; 
and we think that he is right in saying that 
a proceeding under Section 145 is not n suit, 
and that it does not therefore fall within the 
description of the auits in which under Bec- 
tion 160 an appeal is given to the Zillah 
Judge. 


I may observe that the Collector’s Court 
is a Revenue Court—the Court of the Zillah 
Judge isa Civil Court ; and onless there is 
aome express power which gives an appeal 
from proceedings in the Revenue Court to the 
Jadge iu the same Court, no appeal lies. 


We think it quite clear that no appeal lies 
in the present case; that the order of the 
Judge quashing that of the Deputy Colleot- 
or was made without jarisdiction and is 
illegal. Therefore, under the provisions of 
Section 15 of the Charter Act XXIV and 
XXV Victoria, Chapter 104, we direct that 
that order of the Judge be quashed. 


We express no opinion as to whether the 
Collector had any jurisdiction to award dam. 
ages to the complainant under Section 145, 


Mookerjee, J.—I conour. 





The 31st January 1871, 


Present: 


The Hon’ble L. S. Jackson and W. Ainslie, 
Judges. 


Sale for arrears—Fatlure to give 
notice—Section 33 Act EI of1859. 


Case No. 100 of 1869, 


Regular Appeal from a decision passed by 
the Officiating Subordinate Judge of 
Tirhoot, dated the 22nd December 1868. 


Mohabeer Pershad Singh and others (Plaint- 
ifs) Appellants, 


versus 


The Collector of Tirhoot and another (De- 
fendants) Respondents. 
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Messrs. J. Graham and C, Gregory for Ap- 
pellants. 


The Advocate General and Baboos Unnoda 
Perthad Banerjee and Mohesh Chunder 
Chowdhry for Respondents. 

To sell an estate for arrears under Act XI of 1859 
after lulling the proprietor Into a false security by fal- 
ure to give him a notice which the law preseribes as a 
sondition precedent of a sale, is of itself a very materiel 
injury irrespective of the amount of purchase-moncey 
realized, and one amply sufficient to warrant a Court 
in annulling thesals ander Section 88. 
` Ainslie, J.—Tis appeal was on a former 
occasion heaad by Mr. Justice Bayley and 
Mr. Justica Markby, who, on the 8rd May 
1870,* made the following order -—~ 


“ We think, therefore, that the judgment 
“of the Lower Court must be reversed, and 
‘tho caso remanded under Section 354 
“« Act VIII of 1869, to try the issue whe- 
ther or not the plaintiffs have sustained a 
t substantial injury by reason of the irregu- 
“larity which we find existing in this case, 
“that is to say, that no notice was issued 
“as required by Section 6 Act XI of 
“1859. 


“Each party will be allowed to produce 
“ fresh evidence upon this issue ; and having 
“found and determined this issue, the 
“Court below is to return its finding and 
“the evidence to this Court within two 
“ months of the receipt of this order.” 


The lower Court has submitted a finding 
which is by no means clearly expressed, bat 
may be taken to be that the sale by the 
Collector of the property in suit was effected 
nta very inadeguate price, and that this 
lowness of price was the consequence of an 
irregularity in the Collector's proceedings, 
such irregularity being the one noticed in 
the order of this Court. 


The respondent has taken exception to 
this finding. " 
+ 18 W. R., p. 438, 
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The questions before us now are— 


1st.—Whether, on the evidence, the plaint- 
iff has eatablished that he has sustained 


substantial injury, and 


2nd.—Whether such iojary has been sus- 
tained by reason of the irregularity com- 
plained of. 


The property in suit was sold at auction 
by the Collector to the defendant Banwaree 
Lall Sahoo for the sum of rupees 1,40,000. 


Tho plaintiffs on the remand examined 
ecveral witnesses, amongst whom were Mr. 
M. Lloyd and Mr. T. Lloyd. Both these 
gentlemen state that Talookas Mallick 
Alipore and Sonapore are worth four lecs of 
ropees, and Mr: M. Lloyd assigns three of 
the four laos as the value of Mullick Alipore. 
Baboo Muddon Lall states.that this talook is 
worth more than four lacs of rupees; and 
Ram Bhurosa Singh pate it at three lacs. 
The plaintiffa have also produced village 
accounts to support their case. It has been 
said that Mr. M. Lloyd’s evidence is either 
hearsay, or, where he speaks as of his own 
knowledge, merely the result of calculation 
from the annual profits, the amount of which 
he had previously stated from information 
derived from others. But I do not think 
his evidence is to be treated as pure hearsay, 
but rather as an expression of his own belief 
formed on the data available to him. Suoh 
an opinion may be more or less valuable 
according to the character and position of 
the witness. The learned Advocate Gen- 
eral has admitted that the character of the 
witness is unimpeachable; and as.to his 
position it appears that he is an indigo plan- 
ter occupying lands within this very estate, 
and consequently in a posifion to form a 
correct estimate of ita value. I think we 
ought to attach considerable weight to his « 
evidence. 
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The evidence for the plaintiff is very fee- 
bly met by evidence on the other side. The 
respondents rely mainly on the statements 
in the petition presented to the Civil Court 
by the plaintiffs, when they sought to save 
their property from sale by getting a mana- 
ger appointed under Section 243 Act VIII 
of 1859. This petition, dated 5th September 
1864, seta forth the income of the properties 
under attachment in the execution suit, and 
from it the respondents derive by calculation 
a gloss annual profit of about rapees 5,600. 


But the statements made in that petition 
of 1864 do not necessarily determine the 
value of the property in 1867. It has been 
pointed out that in 1866 the manager ap- 
pointed by the Civil Court believed that 
he could renew expiring leases on better 
terms ; also that on the very same day on 
which the property in suit was sold, another 
share of 8 annas 4 gundahe in mouzah 
Hardaspore, one of the villages in the 
talook, was purchased by the defendant 
Bunwaree Lall Sahoo for rupees 29,200 ; 
and that at another time a 2 gundahs share 
in another village in the talook Bazeedpore 
was purchased by the witness Bhugeloo for 
rupees 995 (or at the least for rupees 800, 
as alleged in the pre-emption suit thas fol- 
lowed his purchase), and that at these rates 
the price of the shares for which plaintiffs 
sue in these two villages, leaving out of ao- 
count all the rest of the property, would come 
to at least 1,54,600 rupees, 


It has alao been observed that defendant 
himself filed jammabundees in the Collector’s 
office in December 1868, showing the in- 
come of bis share in three villages, Hurdas- 
pore, Sursaawn, and Jebangeera to be 9,054 
Tupecs. 


The evidence of defendant’s witness Roop 
Narain has also been commented on. This 
man values his own share in the talook, 
producing an annual profit of 25 or 30 
rupees, at rupees 6,000. But although he 
believes plaintiff's profits to be about 8,000, 
he only puts the value down as lẹ lacs and 
upwards. 


Looking at the whole of the evidence, I 
have no hesitation in coming to the conclu- 
sion that the estate was sold for below its 
proper value, which appears to be about 3 
lace of rupees, ® 


In coming to this conclusion, I have not 


« overlooked the provisions of Section 85 Act 


XI of 1859, which, ıt is urged, afford to 
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a purchaser at a sale under the Aot sach 
ample protection that the risk of the sale 
being set aside would not materially infla- 
ence his biddings. The Section, however, 
offerg no protection in respeot of costs of 
litigation and claims for meane profits, both 
of which (especially the latter) are formid- 
able items to be taken into account. 


Then comes the question whether the 
injury sustained by the plaintiffs was by 
reason of the irregularity complained of. 
It is contended for the respondents that 
the injury must be directly caused by the 
irregularity. Appellants, on the other 
hand, deny that this is necessary. The 
true construction of Section 88 Act XI of 
1859, according to them, is that when no 
material injury has been sustained, the law 
does not notico errors of form, but when 
material injury is proved it is essential to 
the validity of a sale that every step of pro- 
cedure should be strictly in form, and that 
any and every irregularity is fatal. 

I do not feel myself called on to express 
any opinion whether the simple fact of the 
existence of some irregularity, combined with 
a sale ata price materially below full value, 
is sufficient under the terms of Section 83 
Act XI of 1859 to invalidate a sale, although 
there may be no evidence to connect the 
inadequate price directly with the irregula- 
rity os effeot aud cause; for in this anit 
there is evidence that the report (which 
turns out to be well founded in fuct), that 
the proceedings of the Colleator had been 
informal, did operate to make intending 
purchasers unwilling to bid. It bas besu 
contended by the learned Advocate General, 
that the evidence does not establish that the 
particular irregalarity under Section 5 Act 
XI of 1859, which occurred in this in- 
stance, was the irregularity which deterred 
bidders; and that the mere suggestion of some 
undefined irregularity, even if it had the 
effect of making intending purchasers hold 
back, is not sufficient to invalidate the sale. 
But looking to the evidence of Ram Bhurosa 
Singh, I think thet there oan be no doubt 
that the irregularity, which was the subject 
of remark at the time of salb, was the special 
irregularity under Section 5 ; and that there 
is therefore no ground for saying that the 
requirements of Section 88, read most strict- 
ly, have not been complied with. 

Moreover, independently of the evidence 
recorded in this case, I think the plaintiff's 
suit may be supported from a consideration 
of the admitted facts, ‘The property being 
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under attachment by order of a Civil Court, 
the Collector was bound to give the parties 
interested therein warning of the impending 
liability to sale by the issue of the notices 
prescribed in Section 5 Act XI of 1859. 
This Seetion does not extend the time allow- 
ed for payment of arrears of estates attached 
by any judicial authority, bat it provides 
that certain steps shall be taken at lenst 16 
clear days before the latest date for payment 
of arrears, fixed according to Section 8 of 
the Aot to call attention to the existence 
of arrears and the near approach of the time 
when the estate will be liable to sale. Clear- 
ly the object of the law is to give a special 
warning to parties who have lost the control 
of their own estates owing to attachments 
by jndicial authority, and probably also to 
the attaching Courts and managers that they 
may make such arrangements, as the circum 
atnnces of the oase require, to protect the 
estates against defaults which very often 
would be (as in this instance) defaults of 
oo-sharera. 


When the law says thot a certain party’s 
estate shall not be sold for arrears without 
publio notice of the existence of the arrear, 
the non-iasue of notice would natorally in- 
duce a belief that the estate is in no danger. 
A man who lives 60 miles from the Collec- 
tor’s treasury and 1 mile from the Moonsiff's 
Court may not think it worth while to go 
all the way to the former, when he knows 
that he can in the ordinary course of buai- 
ness ascertain at the latter whether there is 
any danger to his estate; and if when the 
pooper time comes he makes inquiries at the 

oonsiff’s Court and ascertains that no no- 
tice has come from the Collector, surely he 
may rest at home in peace and tnke it for 
granted that the manager of the attaohed 
share or some co-shorer has made the estate 
safe and that there is no arrear due. To 
sell a man’s estate for arrears after lulling 
him into a false sense of security, by failure 
to give him a notice which the law pre- 
scribes as a condition precedent of a sale, is 
an injury of itself, wholly irrespective of the 
amount of parchase-money, and in my opi- 
nion a very material injury and one amply 
aufficient to warrant a Court in annulling a 
sale under Section 88 Act XI 1859; that 
such an injury flows directly from the irre- 
gularity will hardly be denied. : 

It certainly is not shewn in this case that 
the plaintiff was actually misled by the want 
of the proper notices onder Section 5. But 
I think one is justified in inferring every 


thing in his favor, when we find that a form 
prescribed as absolutely essential and with- 
out which no sale shall be held (in the 
special cases noted in Section 5) has been 
neglected: especially as it is shewn that 
shortly after the estate had been declared 
liable to sole, the arrear was tendered to the 
Collector, who unfortunately refused to exer- 
cise the discretion vested in him by Section 
18 of the Act. 


Consequently, looking either to the nature 
of the case or to the evidence on the record, 
I think the plaintiff is entitled to have the 
salo set aside. 


In my opinion there mast be a decree for 
the plaintiffs annulling the sale, and declar- 
ing their right to be put into possession of 
their shares of the talook, as set forth in the 
platnt, subject to the provisions of Act XI 
of 1859, with costs in proportion to the 


established value of the property in suit, 
vis., rupees 8,00,000 payable by Banwaree 
Lall 


As this litigation has arisen entirely out 
of the error of the Collector in forcing on 
the sale after the omission to issue notifica- 
tions under Section 5 had been brought to 
his notice, there should be no order fer the 
recovery of the stamp duties under Section 
809 Aot VITI of 1889. 


Jackson, J.—I concur generally in this 
judgment, and I express no decided opinion 
on the point raised by Mr, Graham, namely, 
that It is not requisite to connect the injury 
to the plaintiff with the’precise irregularity — 
established, the evidence in this ease being 
sufficient to entitle the plaintiff to a verdict 
even if this necessity be conceded. 
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The 7th February 1871. 
Present : 
The Hon'ble H. V. Bayley, Judge. 


Aot XI of 1859-—Sale oertificate— 
Separate proprictorship—Oommis-~ 
aloner’s order—Legal rights. 


Case No. 114 of 1870. 


Application for review of judgment. passed 
by the Hon'ble Justices H. V. Bayley 
and W. Markby, on the lst June 1870, 
in Special Appeal No. 2927 of 1869.* 


Ram Gobind Roy (Plaintiff) Petitioner, 
versus 


Syud Kushoffudoza and another (Defendants) 
Opposite Party. 


Mr, J. W. B. Money and Baboo Mokerdro 
Lali Mitter for Petitioner. 


‘Baboo Ashootosh Dhur for Opposite Party. 


“Whatever is sold under Act XI of 1859 can only be 
sold for arrears of Government revenue, and, unless such 
arrears oan be shewn to Have been dus, any selo under 


that law will be veld, open and without legal 
effect, and the title suppowed to given by the sale 
certificate will be subject to such dafect. 


ore order of a Conmara hn pe hag 
; separate jumunes to r convenience 
hoe sca or 


A Commissioner’s amulnamah cannot destroy legal 
rights even if no protest or cbjeution be made, 


Bayley, J—Tsis is an application for 
review upon the following grounds :— 


lstly.— When the entire estate of Baba- 
doorpore was hypothecated to Government 
for its revenue and liable to sale for its 
arrears, the petitioner, as purchaser at a sale 
for such arrears, is entitled to the possession 
of the entire estate by ejecting every per- 
aon who may refuse to vacate the same, 
unlees his holding is protected onder any of 
the provisionsgf Act XI of 1859; and as the 
possession of the defendants is not so pro- 
tected, petitioner is entitled to eject them. 
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2ndly.— That when the defendants were 
co-proprietors with Akburoonissa of the 
estate Bahadoorpore, and equally liable with 
her for its revenue, the purchase of the 
same by the petitioner at a sale for non- 
paymeut for revenue has conveyed to him 
the rights of all the proprietors equally. 


8rdly.—That the provisions of Olause 8 
Section 10 Regulation VII of 1822 do not 
apply to the circumstances of the present 
case. Even if it be supposed for argumenta 
sako to be so applicable, it did not save the 
holdings of the defendanta from sale, as it 
was specially provided in the amalnamsh 
that on default of revenue the same should 
be sold, 


The méin passages of my judgment of 
which this review is sought are these— 
“ The lakherajdar is not only a proprietor 
“of land, though paying in this case 
“through another, but actually recorded 
“ here to have all bis rights as such reserved, 
“though Government revenue for conve- 
“ nience (to Government) is paid by Ak- 
“ buroonissa as the largest proprietor. 


‘* Again, the possession of the defendants 
“as lakherajdara, though paying revenue 
“ through Akburoonissa, is one that could 
“ not be disturbed by the plaintiff so long 
“as defendants pay the revenue assessed 
“ upon them mader the settlement, and there 
“recorded,” And farther on—‘ This, in 
‘t fact, is a case simply of Badshahee grants 
tí of one large and a number of small rent- 
“ free proprietors, who never had, or pre- 
“ tended to have, Puteedaree or Byachares 
“rights. Akduroonissa was one proprietor 
“and defendants are others. The mode of 
“ paying revenue cannot make that man not 
“ a proprietor who is recorded in a settle- 
“ ment record as a proprietor, and he can 
“only cease to be such when he does not 
‘í pay the revenue assessed by that settle- 
it ment., In this case defendants do pay the 
‘‘ revenue, or at least it is not shown they 
“did uot, They cannot lose their proprie- 
“ tory rights so secured and expressly re- 
“ oeived because Akburoonissa defaulted. 
“ To rule otherwise would render the re- 
“ servation of proprietor’s right in a settle- 
“ment record a nullity.” 


The first of these grounds is precisely 
the same as was urged before us by the plea. 
der who appeared in the original special 
appeal. The lparned Counsel, Mr. Money, 


‘who now appears for the first time, merely 


amplifies the arguments that were addressed 


— 
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to us by invoking the terms of Sections 28 
and 87 Act Xl of 1859, that is to say, by 
urging that as the sale certificate describes 
the mehal as an area of 520 beegahs with a 
jumma of 608 rupees, nothing less than the 
whole mehal could pass to the applicant. 


But we are not to read the sale certificate 
by itself. That is a deed certifying that a 
certain person is the purchaser of a certain 
mehal sold under Aot XI of 1859. Now, 
the purview of the law and the terms ofthe 
sale notification clearly show that whatever 
js sold can only be sold under that Juw for 
arrears of Government revenue ; and unless 
it can be shewn that arrears of Government 
revenue are due on account of the éstates of 
the opposite party, any sale would be void, 
inoperative, and without any legal effect and 
in fact no sale; and consequently the title 
supposed to be given by the sale certificate 
must always be subject to suoli defect, and 
would not be an absolute title as against the 
law by which alone the sale and certificate 
can be operated. 


This leads to the consideration of the 
second plea, which agnin is a repetition of 
the argament of Baboo Unnoda Pershad, that 
the 58 Ilakherajdars were oe-sharers of 
Akburoonissa. Now, the revenue laws re- 
quire that all oo-sharers shell hold in co- 
tenancy under one and under the same right, 
and on one and the same record of that joint 
right, and as co-proprietors of one and the 
aame number of the mehal. But, as observed 
in our original judgment, there was no such 
co-propristorship in the present case and no 
such record of joint tenancy. On the con- 
trary, each of the 58 lakherajdars is allowed 
eeparntely that 50 percent. malikana given 
only in recognition of the proprietory rights 
of each, and in addition to that, there is a 
most oarefully recorded provision in the 
words ‘‘ malthee sutto bajays rakAia’’—that 
each of the proprietor’s rights in their former 
position are hereby preserved or secured. 
Now, there is no question that the former 
position was that of separate proprietors 
without any oo-parceny whatever with Ak- 
buroonissa, 


In the face, then, of this separate record 
of each proprietor’s rights in the former 
state of such rights being reserved and se- 
cured, to say that they are joint rights and 
there is no separate reservation sppears to 
me to bea contradiction in terms, It is true, 
na argued before us by the learned Counsel, 
Mr, Money, that the Commiseloner’s order 


— y 


was to the effect that these 53 parties having 
separate jummas should pay, for the conve- 
nienoe of the Collector, their shares of revo- 
nue through Akburoonissa. Such an admi- 
nistrative order, however, cannot override a 
legal right of separate proprietorship allowed 
ander the settlement law and carefully pre- 
served by an express record of the same, nor 
transform guch right into a joint tenanoy. 


In short, I think these 58 parties sre le- 
gally separate proprietors, and there is no 
such co-parocenary or joint liability attaching 
to them by the Sele Law, Act XI of 1859, or 
any other law, on account of Akburoonissa’s 
personal default; and that therefore their 
property will not pass to the applicant. 


It is said that there ia no evidence to show 
that those parties did not default, that is to 
say, that they paid their quota of revenue 
through Akburoonissa as they were ordered 
to do, and that therefore their estates also 
passed under Akburoonissa’s default. But it 
is for those who sell and for those who pur- 
chase making the avermentof a joint tenancy 
to show that the sale is legal, that is, made 
under Act XJ of 1859 on accoant of arrears 
of revenue due from estates paying revenue 
to Government. It is, therefore, not for the 
parties recorded in the settlement as sepa- 
rats propristors to show that they are now 
joint or in default; and it is admitted that 
the applicant cannot show by any evidence 
on the record that the 68 separate proprie- 
tors defaulted to pay to Akburoonissa, 


I, therefore, overrule both the above 
pleas, 


It is then urged that the opposite partios 
should have protested and taken action under 
Section 11 of Act X of 1859 to protect their 
interests. But I think that the settlement 
and Regulations VII of 1822 and IX of 1826 
protected their interests by treating them as 
separate proprietors, and the record of tha 
settlement did the same, 


Under such circumstances it is not for 
them to protest, but those who infringe the- 
legal rights of such separate propristora 
must take the consequences. Thus I hold 
a Commissioner’s amalnamah cannot destroy 
legal rights even if no protest or objection 
be made. It requires exp consent or 
proof of default to give legal effect to such 
a sale as this, 

As to the third plea in reference to Bys- 
charee or Puteedaree rights, my judgment 
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ig in consonance with the views óf the 
Jenrned Counsel. I may add that although 
Mr. Justice Markby took a somewhat differ- 
ent view on this point, his decision against 
the applicant did not rest on that Section. 


This application for review is rejected 
with costs. 


The 7th February 1871. 
Present: 


The Hon'ble L. 8. Jackeon and W. Ainslie, 
Judges. 


De fauit— Review—HBehearing—Speci- 
al Appeal — Pleadoer’s negicct — 
Client’s remedy. 


Case No. 1681 of 1871. 


Special Appeal from a decision passed b 
the Judge of Shahabad, dated tha 5 
May 1870, affirming a decision of the 
frst Subordinate Judge of that District, 
dated tha 14th December 1869. 


Buldeo Misser and another (Defendants) 
, Appellants, 


versus 
Syud Abmed Hossein (Plaintiff) Respondent. 


Baboo Kishen Sueca Mookerjee for Ap- 
pellants, 


Baboo Romesh Chunder Mitter for Re- 
spondent, 


Whore sn t is refused postponement and his 
wort Gg dette! a Ws oaa theses trig) be 
looked upon as one of default even though the Judge 
looked into the fasts with such ight as he could obtain 
from other sources. 

The appellant in such e case might apply for a re- 
iane e toa Teview of judgment, but a aua 
to a special appeal. 

Semble— Where a pleader who has signed the memo- 
yandum of appeal 1efuses to argue the case on the ground 
of being unable and he ts liable to be either 
dealt with by the Court for neglect of duty or saed by 
the client for naglec of his interests, 


Jackson, J.—THw special appellant before 
us was the appellant in the Zulah Court, 
aud his appeal being called on for hearing, 


it was found that one of his pleaders was | 


absent fiom illness, and the other who was 
pteseut in Court refused to procsed with the 
ease. The appellant it seems had put in 
a petition sskiug for a postponement of the 
appeal, with which prayer the Judge did not 
thiuk fl, to comply, and therefore took up 
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the case and dismissed the appeal. But 
before doing so, he looked into the facts of 
the case with such light as he could obtain 
from other sources, and came to the oonclu- 
sion that the appeal was not a valid ona, 
and he recites this fact in the jadgment. 
But notwithstanding this, the appeal must 
be looked upon as having been dealt with on 
default. 


Under the circumstances, the special ap- 
pellant might have come before the Lower 
Appellate Court and asked either for a re- 
hearing’ of the appeal or for a review of 
judgment, but we do not think he is entitled 
to come before us in special appeal. 


It is stated that the pleader who refused 
to argue this case on the ground of being 
unable and unprepared is the same person 
who signed the memorandum of appeal, and 
who therefore presumably advised the bring- 
ing of the appeal. If that be-so, it appears 
to us that he has failed in his duty, and 
that he is liable to be either dealt with by 
the Court for neglect of his duty as a 
pleader, or sued by the client for neglect of 
his interésta, 


_ We throw out this observation, not decida 
ing any thing on the point, but merely'as a 
warning to pleaders that they cannot with 
impunity neglect their duty, and as a sug- 
gestion to parties of the remedy which they 
have in the case of plenders who so neglect 
their duty. 


The appeal will be dismissed with costs. 


The 7th February 1871. 
Present: l 
The Hon’ble L. 8. Jackson and W. Ainslie, 


Judges. 
High Ooort—FPrivy Oouncil. 
Case No. 1698 of 1870. 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 19th 
May 1870, affirming a decision of the 
Subordinate Judge of that District, dated 
the 18th February 1869. 

Banee Pershad and others (Defendants) 

Appellants, 


_ ternu 
Radha Pershad Singh (Plaintiff) Ra- 
spoadent, 


‘144 Ciri 
Baboo Kishen Sucea Mookerjes for Ap- 
pealianta. 


Baboo Romesh Chunder Mitter for Re- 
spondent. 


aside of H in Council, the 
po pect ing ry E, ae pe eA ae fo ee 


Jackson, J.—Tue deolsion of the lower 
Court in this case was given implicitly, 
following the jadgment of the High Court 
jn a similar case which had come before 
that Court in appeal; and it is now ad- 
mitted that since the decision of the High 
Court, the law upon the subject has re- 
caived an suthoritative exposition from the 
Judicial Committea of the Privy Council, 
which is at variance with the view which 
had been taken for some years by this 
Court. = . 


The defendant, in our opinion, is entitled to 
have his case considered upon the ruling 
arrived at by the Judicial Committee; and 
the decision of the Court below must, there- 
fore, be set aside and the case must go back 

for re-trial. 


The 8th February 1871. 
Present: 


he Hon’ble L. S. Jackson and W. Ainslie, 
Judges. 


Damages -Onus probandi. 


Caso No. 1705 of 1870. 


Special Appeal from a decision passed by 
the Officiating Judge of Tirhoot, dated 
the lst June 1870, reversing a decision 
of the Subordinate Judge of that District, 
dated the 26th February 1971. 


Gour Saran Doss and another (Plaintiffs) 
; Appellants, 


s 
versus 


Mr. W. Scrondey (Defendant) Respondent. 


Mr. R. T. Allan and Baboo Mohesh Chun- 
der C howdhry for Appellants. 


The Advocate General for Respondent. 
A party holding a decree for @ dhare of a mouzah 


brought # suut for possession and damages on the allege- 
tion that he found the defendant in oooupation of a part, 
id 
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of the Tend on whioh indigo plauts were standing, and 
permitted him to continue for a time when the p 
would be ramoved, defendant promising then to give 
over posession, but that when the tims came def 
peas give over possession and was still occupying 


Hep that it lay upon 
oooupancsy on thé part of 


Jackson, J.— Tue plaintiff in this suit re- 
cently recovered a decree for a 4 annas 
share of mousah Titra Bishenpore. It 
seems that tha party against whom he ob- 
tained this decreas had let out the lands of 
the mouzah in ticos to the present defend- 
ant, Mr. Scrondy, and this suit is brought 
against Mr. Scrondy on the allegation that 
at the time of plaintiff being put into pos- 
session of his 4 annas share of the monxnh, 
he found the defendant in occupation of 
certain of the lands, amounting to 12 beegahs 
or thereabouts, on which indigo plant was 
then standing ; and that the defendant obtain- 
ed the plantiffs leave to continue in oscups- 
tion of the ground only for a certain time 
when the indigo plant would be removed, 
and promised then to give over possession, 
and that he refused to give over possession 
at the time named and is still continuing to 
occupy the land, whereby the plaintiff has 
been endamaged. ~ 


The Court of first instance, that of the 
Subordinate Judge, found in plaintiff's favor 
as to the agreement between the parties 
alleged by the plaintiff, and also as to the 
defendant’s failure to carry oat that agres- 
ment. Therefore the Subordinste Judge gave 
plaintiff a decree for possession of his land, 
aud further ordered that he should recover 
from the defendant the rent that would bhava 
been payable on account of these lands, 
being of opinion that the plaintiff had failed 
to prove that he woald have been entitled to 
occupy the land in question as seraaé, but 
that the lands were in faot ryotee lands. 


Aguinst this decree the defendant ap- 
pealed to the Zillah Jadge. The Zillah 
Judge in fact seems to have found that there 
was no auch agreement or promise as alleged 
by the plaintiff; and, as I understand, al- 
though the wording of the judgments is not 
clear, he also found that the wrongful oc- 
cupancy of the land by the defendant was 
not made out. He, therefore, ordered the 
decree of the lower Court be reversed 
and the plaintiffs soit to be dismissed ix 
toto, 


Tt has been contended before ua in special 
appeal'by the plaintiff, in the first place, thai, 


the plaintiff to show wrongful 
the defendant 
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iu the circumstances, so far as they are ad- 
mitted, it lay upon the defendant to prove 
that he had given up possession of the plaint- 
iffa land. It was then argued that there 
had been a defect of investigation, the 
evidence having been improperly dealt with 
by the Lower Appellate Court ; and we were 
asked either to remand the case for a new 
trial between the same parties, or to allow 
the plaint to be amended by adding as de- 
fendants the ryots in occupation of the 
ground, 


It appears to me that we are not at liberty 
to comply with any of these prayers. I 
think it is quite clear that when the plaint- 
iff sued the defendant for damages by 
reason of his wrongful occupancy of the 
plaintiffs laid, it lay upon the plaintiff to 
show that such occupation had taken place, 
and I think it is quite certain that, upon 
the finding of the Zillah Judge, we must 
take it that the plaintiff failed. 


The shape which the plaintiff seems to 
have given his case was to set up a diatinot 
and definite promise by the defendant to 
give up the land at a certain time and the 
non-delivery thereof at that time; and this, 
I have no doubt, would partly meet the dif- 
floulty in the plaintiffs way, for if it could 
be shown that the defendant had been allow- 
ed, as a,matter of indylgence and permission, 
by the plaintiff to remain on the land up to 
a certain time, and that the occupancy of 
the land had oontinued as before ut the ex- 
piration of that time, the Court would have 
been a considerable way on the road to flud- 
ing that a wrongful possession had in fact 
continued. But the Zillah Judge expressly 
negatives any euch assumption. He finds 
that the defendant did not bind himself to 
such an agreement and to such a promise, 


I have had considerable diffloulty in un- 
derstanding throughout the argument why 
plaintiff brought this action, instead of an 
action of ejectment, against the defendant, 
or why he did not sue the ryots who were 
occupying the lands; aad the solution of 
that question appears to be undoubtedly this, 
—that the plaiatiff desired to obtain from the 
defendant demages on the basis of the actual 
outtura or profilis of the land, Both Courts 
have found that he was not entitled to it. 
I think, therefore, thet the plaintiff’s suit was 
properly dismissed. 


With advertence to the observation made 
by Baboo Mohesh Chunder Chowdhry, who 
followed Mr, Allan on behalf of the special 


appellant, I think it right to observe that, 
that portion of the Judge’s decree which 
directs a memorandum to be sent to the Re- 
gistrar of Assurances must of course not be 
taken as disnfiirming the plaintiffs title to 
the land as owner. I think that if that obser- 
vation remaing on the record, no injury can 
arise to him and no reason can exist why 
the appeal should not be absolutely dismissed, 
It ia, accordingly, dismissed with costs, 


Ainslie, J.—I concur. 


The:18th February 1871. 
Present: 


The Hon’ble E. Jackson and Onoocool 
Chunder Mookerjee, Judges. 


Issues—Hx-parte trial—Sections 111 
and 139, Oode of Civil Procedure. 


Cave No. 1718 of 1870. 


Special Appeal from a decision passed by 
the Officiating Additional Judge of Chit- 
tagong, dated the 2nd July 1870, affirm- 
ing a decision of the Moonsiff of Cow 
Bazaar, dated the 12th December 1868. - 


Ameer Ali Sowdagor and others (Plaintiffs) 
Appellants, 


wersus 
Imamooddeen and others (Defendants) Re- 
spondents. i 
Båboo Okhil Chunder Sein for Appellants. 


Baboo Chunder Madhub Ghose for Re- 
spondents. 


ts upon 
d to fix 
any leno when the defendant does not appear, but 
ought to proceed under Beetion 111 to hear the caso 
ex-parte, 


Jackson, J.—Tuis was a suit in which 
the plaintiff claimed possession of 5 gundahs 
of land with wassilat, alleging that he held 
this land under an témamee title and that the 
defendants Nos. 1 and 2 had wrongfally dis- 
possessed him from the beginning of the year 
1224. The plaintiff no where stated in his 
plaint what itmamee title he alluded to. 
The defendants did not appear, and upon 
their non-appearance the Moonsiff shoald 
have acted under Section 111 of the Civil 
Procedare Code and proceeded to hear the 
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case ex-parte, that is, call upon the plaintiff 
to prove his case. The Moonsiff, however, 
instead of doing that, fixed an issue as to the 
amount of wassilat and sent an Ameen to 
make an enquiry about it. The Ameen 
made his report, and when the case came up 
for trial before the Moonsiff, he was not 
satisfied that the plaintif had proved his 
title, and he accordingly dismissed the 
plaintiffs suit. 


The plaintiff then appealed to the Judge. 
The ground of appeal to the Judge was 
that he had offered to give further evidence 
before the Moonsiff, but the Moonsiff had 
refused to take it In this petition of ap- 
peal also, the plaintiff no where alludes to 
the timamee title under which he claime the 
land. Upon the record before the Moonsiff 
there -appears to have been nothing what- 
ever to show that the plaintiff did offer to 
produce any further evidence or that the 
Moonsiff refused to take further evidenoe. 
. On the contrary, even before the Appellate 
Court, the appellant’s vakeel could not in- 
form the Judge that any document existed 
to prove the plaintiffs right. The Judge 
held under those cironmstances that there 
was nothing whatever ‘to prove that the de- 
fendants were trespassers. And what is 
more remarkuble as regards this title-deed is, 
that the lower Court has distinotly stated 
that before him it was not alleged that any 
documentary title existed. Before the Judge 
again the same fact is stated, that the plaint- 
iffa vakeel was not aware that any docu- 
mentary title of the plaintiff existed. 


On special appeal to this Court, it ia said 
that the plaintiff has been prejudiced by the 
fact that che Moonsiff fixed no issue on the 
question of title. It seems to me that the 
Moonsiff was not bound to fix any issue at 
all in this case. Issues are to be fixed un- 
der Section 189 of the Procedure Code 
when both parties appear; and when the 
Court after enquiry from them can ascertain 
what are the poiuts upon which the parties 
are nt issue, then the Court shall proceed to 
record the issues. But when the defendant 
does not appear, # is impossible to ascertain 
what are the points upon which the parties 
are at issue. 


We are now told that the plaintifi’s iima- 
mas title under which he claimed was one 
which was already in contest between the 
same parties in another suit, gnd upon which 
the plaintiff has since obtained a decree. 
If this is the roal case, it is most extra- 


ordinary that that fact was not mentioned 
either in the plaint or in the course of any 
of the proceedings in the first Court, or in 
the petition of appeal to the Judge or in 
any of the proceedings before the Judge. 
It looks .very much as if the plaintiff had’ 
been lying by to ascertain what was the 
result of that other suit, aud waiting to put 
forward what title he pleased according to 
the result of that anit. It has tarned ont 
that he gained his suit in that oase, and 
therefore he now relies upon that iimames 
title; but had he lost that snit in the Lower ` 
Appellate Oourts, there is nothing to show 
that he would have relied upon that title. 
According to his own case, this is a very 
stale claim: he admits that for 6 or 7 years 
the defendants have been in posseasion—he 
gives no explanation as to how they got pos- 
session. This suit has been pending for two 
years and a half. Jt does not seem, there- 
fore, to be a sult in which any indulgenoa 
ought to be shown to the plaintiff. We are 
asked to give him a re-trial of the case on 
payment of all costs. Bat we think that the 
defendants should not be harassed by any 
further prooeedin Both the Courts were 
quite right in holding that there was no 
evidence of the plaintifs itmamec title, a d 
they were therefore qaite right in dismissing 
the plaintiff's suit. 


Wo dismiss the appeal with costs. 
Mookerjee, J.—~I concar. 





The 18th February 1871. 
Present: 


The Hon’ble E. Jackson and Onoosool 
Chunder Mookerjoe, Judges. 


Mahomedan Law-—Will—donsent of 
hoirs. 


Case No. 1720 of 1870. | 


Special Appeal from a decision passed by 
the Officiating Additional Judge of Chit- 
tagong, dated the 22nd June 1870, 
reversing a decision of the Subordinate 
Judge of that District, dated the 5th 
July 1869. 


Nusrot Ali and others (Defendants) Appel- 
lants, 


r 


VETIHS 


Zeinunnisss (Plaintif) Respondent. 
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Baboo Bhugobutty Churn Ghose for Appel- |“ being had to a permission granted in the 































lants. “lifetime of the testator, so that they may 
Baboo Kishen Succa Mookerjee for Respond- pees neon 
eut, The Hedaya also in page 470, Buok 52, 


Chapter I, says that ‘where a person makes 
‘Ca will in favour of part of his heirs, the 
“ gama rule holds as in the case of bequeathing 
‘ more than a third to a stranger ; in other 
“words, the deed is not valid unless the 
“ other heirs give their consent to the dis- 
“ position after the death of the testator ; 
“and their consent previoxs to his death 
“« will have no effect.” ` 


The Judge is, therefore, wrong in finding 
ngainat the validity of the will only on the 
ground that the consent was given after the 
death of the testator, because any assent 
given to the will before his death would be 
in fact no assent at all. The assent In order 
to be valid assent must be one given after 
the testator’s death. 


The case must, therefore, go back to the 
Judge for a fresh decision on the question 
as to how far the will is genuine and valid. 


By Mahomedan Law ths consent given by heirs to a 
testator’s will befdre his death ıs no assant at all: to be 
valid, it mast be given after the testator’s death. 


Jackson, J.—We think that the decision 
of the Additional Judge of Chittagong in this 
case must be get aside, and the case must be 
remanded to him for a fresh decision. The 
plaintiff brought this suit to recover posses- 
sion of certain property, which she alleged 
she was entitled to partly as the heir of her 
mother, who was one of the heirs of Ali 
Hosseiu, and partly under a gift from her 
father of another portion of the share inherit- 
ed by ber mother from the same Ali Hossein. 
It uppears that the defendgnts had set up a 
will of Ali Hossein, under which lt was 
nlleged that he had made a bequest of the 
whole of his property to certain religions 
purposes, The plaintif is entitled to succeed 
only if thie will is not genuine or if it is in- 
valid. On the other hand, if the will is 
genuine and a valid will, the plaintiffs suit 
must be dismissed. 


The first Court found that the will was 
genuine, and that it was made witlr the 
nasent of the testntor’s heirs; and it also 
found that thera was no sufficient evidence 
of the gift to the plaintiff by the plaintiffs 
faiLer. It accordingly dismissed the p)ainot- 


Costs “of this appeal will form costs of 
the cause. 


Mookerjee, J—I concur. 


The 13th February 1871, 


iff's anit with the exception of certain move- Present : 
epee: The Hon’ble F. B. Kemp and F. A. Glover, 
The plaintiff thereupon appealed to the udges. 


Additional Judge. He gives no distinct 
opiniou as to whether the will was really ex- 
evuted. But he finds that inasmuch as the 
wife of the testator did not assent to the will 
hefore the testator’s death, the will is invalid 
even though there is some evidence to show 
that the wife lad assented to it subsequent 
to the testator’s death. He holds that such 
anbsequevt assent is not sufficient to valid- 
ate the will. The Judge is wrong on this point 
of.law. Baillie in hie book on Mahomedan 
Law, page 614, points ont that ‘a bequest 
“to a stranger is valid without the consent 


Widowed daughter—Reversioner. 
Case No. 1790 of 1870. 


Special appeal from a decision passed by the 
Officiating Judge of East Burdwan, dated 
the 2nd June 1870, affirming a deotston 
of the Moonsiff of that District, dated the 
17th January 1870. ' 


Pooran Chunder Nundee and another (two 
of the Defendants) Mppellants, 


“of the heirs, but not beyond a third of the versus 
“estate, onless assented to by them after EE 
“the testator’s death.” He then goes on to Sreeshteedbar one areas (Plaintiff) Re- 


aay in the next sentenos, alluding to this per- 
mission by the heirs and alluding to a be- 
quest to an heir aud toa siranger, that—‘ If 
“ permitted by them, it is lawful ; and if not 
“ permitted by them, it is void, no regard 


Baboos Ashootosh Dhur and Tarucknath 
Seen for Appellants. 


Baboo Kalee Mohun Doss for Respondent, 
e o 
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The possession’ in right of inheritance ofa widowed 
daughter having sons alive fs not adverse toa revermon- 
er. 


Kemp, J.—We must observe in this case 
that the judgment of the Judge is altogether 
unantiafrotmy. He has given no reasons 
whatever for his decision; he has not noticed 
the points taken in appeal nor passed any 
decision on these pointe, We desire that in 
fatura he will be more careful and write his 
judgments with reference to Section 359 
Act VIII of 1859. 


The point taken iu thie special appeal is 
that the plaintiffs suit is barred, inasmuch 
as Bhowanee, the daughter of Unnopoorna, 
when the succession opened out to her, being 
a-childiesa widow, had» no right to inherit ; 
nad therefore her possession would be adverse 
to the plaintiff, and that the cause of action 
to the plaintif arosa on the death of Unno- 
poorna and his suit from that date is barred. 
There can be no donbt that the estate be- 
came vested in Bhowanee, and there is evi- 
deunos to show that at the time of Unnopoorna’s 
deuih, she, Bhowanee, had sons then alive ; 
aud therefore her possession in right of in- 
heritauce was a possession not adverse 
to the plaintif, and his suit is not barred. 
We think that having regard to the fact that 
the defendant filed n genealogical table found 
by both the lower Courts to be false, and also 
to the fuct that there is evidence showing 
that Bhownnee had sons alive when the suc- 
ceasiou opened out to her, the suit of the 
plaintiff has been rightly decreed. 


We dismiss the special appeal with costs. 


The 18th February 1871. 
Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Arroars of rent—Liability to en- 


hancement. 
\ 
Case No. 1886 of 1870 under Act X of 
1859, 


Special Appeal from a decision passed by 
the Judge of Hhaugulpore, dated the 15th 
July 1870, affirming a decision of the 
Deputy Collector of that District, dated 
the 26¢h February 1870. 
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Surobjeet Mundul and another (two of the 
Defendants) Appellants, 


versus 
Mr. Misselback (Plaintiff) Respondent. 


Baboo Romesh Chunder Mitter for Appel- 
lanta. 


Hr, R. E. Twidale and Baboo Mohesh 
Chunder Chowdhry for Respondent. 


Ina smit for arrears of rent at an enhanced rate, 
where a Judge finds that plaintiff is not entitled to the 
only relief asked for, he has no right to declare defand- 
ant’s tenure liable to enhanoament prospectively. 


Alitter, J.—-Tuogre is no evidence in this 
case to prove that the rate paid by the de- 
fendant, special appellant, is below the rate 
prevailing amongst the same class of ryots. 
The Jadge has laid great stress upon the 
jummabundee papers of 1278, and upon 
what he calls a mass of kubooleuts produced 
by the plaintiffs agent. But in the first 
place these papers have not been duly 
proved, as they ought to have been ; and in 
the next place it is impossible to make out 
from them that the defendant is a ryot of 
the same class with the parties mentioned 
therein. Such being the cage, the plaintiffs 
suit, which was for arrears of rent at eu- 
hanced rate for the year 1274 only, ought 
to have been dismissed at once. Instead 
of that, the Tudge goes on to pass a decree 
declaring that the defendants tenure is 
liable to enhancement, and he bas actually 
fixed the rate at which the defendant shall 
have to poy rentin the year 1278, which 
has not yet come. 


We think that the Jadge had no right to 
mnke any declaration regarding the liability 
of the defendant’s tenure to enhancement 
prospectively, or to give plaintiff a decree for 
enhanced rent for the future, if he found 
that the plaintiff was not entitled to the 
only relief which he asked for in the plaint, 
viz., a decree for arrears of rent at enhanced 
rate for the year 1274, 


We, therefore, reverse the decisions of 
both the Couris below, and dismiss the 
plaintiffs suit with all costa. 
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The 18th February 1871. 
Present : 


The Hon'ble H. V. Bayley and Dwarka- 
nath Mitter, Judges. 


BEonurussee jote—-Acoretions, 
Caso No. 1846 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Purnech, 
dated the 11th June 1870, affirming a 
decision of the Moonnff of Arariak, 
dated the 1st January 1870. 


Attimoollah (Plaintiff) Appellant, 


versus. 


Shaikh Saheboollah and others (Defendants) 
Respondents. 


~ 


Moonshee Mahomed Yusoof for Appellant. 


Mr. C. Gregary for Respondents, 


A mouruses jotedar with aright of occupancy has 
aright to lands which accrete to his jote, and the’ re- 
mindar cannot take them away and settle them with 
other parties. 


Bayley, J— Tue plaintiff in this case 
sued for 81 beegalsof land. In the plaint 
he alleged that those lands were withio his 
jote, and that in a certain pottah given by 
the xemindar they were mentioned as gang- 
bhurates. 


The defendant's case substantially was 
that thp lands in suit accreted to his mou- 
russee jote, and consequently he was entitled 
to have them as part of his jote. There 
may have been some little indistinotness iu 
the answer given by the defendant's pleader 
to the question put to him, but that indis- 
tinctneas was not the fault of the defendant 
but of the Court. The question put was as 
to how these lands were the defendant's, and 
whether plaintiff had possession thereof and 
was dispossessed by the defendant, The 
answer in substance was that the lands in 
dispute were lands appertaining by right to 
the defendant’s mourussee kudimee jote, 
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that the plaintiff never had possession there- 
of and the defendant never dispossessed 
him. 


The issues laid down by the first Court 
were— 


Istly.— Whether the disputed land was 
settled with plaintiff under the pottah of 
29th Magh 1274, Moolkee, as alleged hy him; 
and whether the principal defendants forci- 
bly dispossessed him on the 25th Kartick 
1275, Moolkee. 


2adiy— Whether the disputed land is the 
exclusive righs of the principal derendants, 
and is held by them for a long time from the 
time of their ancestors. 


The first Court found in favour of the de- 
fendants and dismissed the plaintiff's suit, 

The Lower Appellate Court affirmed the 
judgment of the first Court, and the special 
appeal has been preferred before us on three 
grounds. 


lstly.—Tbat the Lower Appellate Court 
should have tried whether the 81 heegahs 
were included within the 41 beegahs which 
the defendant alleged to be his mourusee 
jote. 


` 


2adly.— That the defendant's claim was 
on the ground of re-formation, and in the 
‘face of this the Lower Appellate Court was 
wrong in deciding in his favor on the 
ground of accretion, and that even if it were 
an accretion, the zemindar hnd a right to 
settle the laude with whomsoever he pleased. 


3rdly.—That under the very terms of the 
pottah the plaintiffs title to the land was 
proved. 


Now the finding of the Lower Appellate 
Court in this onse is, that the plaintiff failed 
to prove by any reliable evidence that the 
disputed land was formerly his land which 
had been washed away by the river, and 
that on re-formation in 1272 the sxemindar 
eotiled it temporarily till 1274 with the de- 
fendauts. 


The Lower Appellate Ceart also finds upon 
the evidence on the record that the disput- 
ed lafid is an accretion to the defendant’s 
jote which is ancestral, and respecting which 
the defendants had a right of occupancy, 
and that the accreted landa were what had 
ın part diluviated. In this view, the Lower 
Appellate Court held that the defendant wag 
entitled to the disputed lands and dismissed 
the plaintiff's appeal, 

a 


+ 
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We think the judgment of the Lower 
Appellate Court is correct in law. There is 
in faot no new case made by the Lower 
Appellate Court. As stated above, the de- 
fendant’s case all along was that the dis- 
puted 31 beegahs were part of his jote of 
41 beegahs ; that these lands had accreted to 
his jote of which he was n mourussee holder, 
and therefore it became simply a matter of 
evidence as to whether, as the defendant 
‘stated, the lands were accretions to his mou- 
russes jote, or as the plaintiff alleged they 
fell within the four corners of bis pottah of 
1275. We see no error in law in the finding 
of fact by the Lower Appellate Court upon 
the evidence that the lands were accretions 
to the defendant’s mourussee jote; and that 
finding of itself settles the point that in 
such cases the jotedar with right of occu- 
pancy has aright té the lands by virtue of 
their being accretions to his jote, and that 
the zemindar has no right to take them 
away from him and settle them with parties 
other than the owners of the parent jote: 
in other words, the zemindar must adhere 
to the legal principles of accretion connected 
with the jotedar's rights. Itis only neces- 
sary to add that the plaintiff has failed to 
prove his allegation of re-formation on the 
site of his original jote. 


We therefore dismiss the special appeal 
with costs. 


The 13th February 1871, 


Present: 
The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 

Civil Procedure’ Gode—Day of hear- 
ing — Documentary evidence — Go- 
wernment records—Oourt of Wards. 

Special Appeals from a decision passed by 
the Subordinate Judge of Purneah, dated 
the 16th June 1870, affirming a decision 
of the Moonsiff of that District, dated the 
Cth February 1870, ‘ 
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Case No. 2015 of 1870. 
Sobbee Jha (Plaintiff) Appellant, 


versus 


Shosheenath Jha and others (Defendants) 
Respondents. 


Baboo Turucknath Sein for Appellants. 


Baboo Kalee Kishen Sein for Respondents. 


Case No. 2016 of 1870. 


Sobbee Jha and another (two of the Defend- 
ants) Appellants, 


versus 


Shosheenath Jha and another (Plaintiffs) 
Respondents. 


The great object of the Procedure Code in requiring 
a day to be fixed for the hearing of a case and all the 
evidence to be adduced on that day, ls thet perties may 
thus be confronted with each other and the whole evi- 
denoe on either side be at onsand the sams time before the 
Court. Where a party fails to produce his documents at 
the proper time, a Court commits no error Ín law in refus- 
ing to send for them subsequently, if not satisfled that 
they are necessary for the ands of justice. 

Where records from a Government office are required 
as evidence, it is for the Court to send for them ; Lut 
papers required from e Court of Wards, which is nota 
Government office, must be obtained by the party who 
needs them, by means of a summons on the proper 
officer. 


Bayley, J.—Ws think that both these 
special appeals which, it is admitted, will 
be governed by one add the same decision, 
must be dismissed with costa. 


The only ground urged is that the first 
Court declined to send for certain papers, 
being jumma-khuruch and hustobood papers 
for 1270 and 1271, from the Court of Wards, 
agreeably to a petition, dated 20th January 
1870, fled by the special appellant. 


It appears that issues were settled on the 
6th December. The 138th December was 
fixed for the parties to adduce their evidence. 
On that date all the evidence was addnced 
apparently, with the exception of the papers 
named above. 
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On the special appellant’s petition of the 
20th Junuary 1870, the order recorded on 
the 9th February was that as the Patwaree 
had already given his evidence in the matter 
of the collections, any order on the petition 
was unnecessary. 


Both the Courts below having given the 
plaintiff a decree, the defendant now comes 
vp in special appeal before us. 


Now the great objest of the Procedure 
Code for fixing a day for the hearing and 
requiring all the evidence to be adduced on 
that day was that parties might thus be 
confronted with each other and the whole 
evidence on either sida be at one and the 
same time before the Court. We cannot 
say, the day for hearing having been duly 
fixed, that there was any error in law in the 
first Courts refusal to send for the papers 
after the evidence in the case had been re- 
corded. Moreover, it is clear that it is not 


, for the Court to get evidence from a Court 


of Wards which ia not a Goyernment office 
in the ordivary sense of the term. A Go- 
vernment office has its records under the 
charge of a Government Officer, and is bound 
th keep them under its custody as Govern- 
ment property unless its receives a procept 
from a Civil Court. Thus in such cases 
it is for the Court Itself to send for the re- 
cords of Government when it cousidera it 
necessary. In the present case, it was the 
duty of the special appellant to serve the 
proper Offloer of the Ooart of Wards with a 
summons calling upon him to produce such 
papers as tle special appellant thought ne- 
cessary to prove his oase. In addition to 
that, it has to be remarked that the papers 
relied on by the special appellant even when 
‘called for would be only corroborative eri- 
dence. Without any direct evidence of the 
fact that the rent had been paid by Bhimroo 
Misser as ijarndar, those papers would not 
be direct evidence in the case. But be 


that ss it may, the special appellant not hav- 
ing followed the course indicated’ by the law 
in producing his evidence at the proper time, 
‘and not having satisfled the Ooort that for 
the ends of justice the papers ought to have 
been sent for subsequently, we think there 
is no ground fo? us to interfere in this spe- 
clal appeal. 


We, therefore, diamlss these special ap- 
peals with costs, 


REPORTER. 


Rulings. 151 





- 


. ` The 14th February 1871. 


Present: 


The Hon'ble L. S. Jackson and W. Alinalie, 
Judges. 


issues—_Procedure—BSeoction ial, 
Oode of Oivil Procedure. 


Case No. 1688 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the 11th May 1870, affirming a decision 
of the Moonsiff of Naraingunge, date 
the 24th December 1869. 7 


Kamal Kaminee Dossee (Plaintif) Appel- 
lant, 


versus 
ò 


Obhoy Churn Ghose and others (Defend- 
ants) Respondents. 


Mr. Mun Mohun Ghose for Appellant. 


Baboo Kalee Mohun Doss for Respondents, 


Where a Court shortly before decision recorded a’ 
prooseaing AR its intention to frame additional 
issues, an ed the actual framing of the iseaes 
for the time of giving judgment, its procedure was held 

y Seotlon 


not to be warranted 141 of the Code of Civil 
Procedure. oe 


Jackson, J.—Im this case it seams qnite 
clear that there has been a mis-trial. 


The plaintiff, a Hindoo married woman, | 
brought a suit to recover posseasion of cer- 
tain immoveable property which she alleged 
to have belonged to her mother, Nubo Door- 
gah, who died in 1264. She alleged that 
she herself was a minor unmarried at the 
time of her mother’s decease. 


The defendants’ written statement showed 
that they claimed to hold this property un- 
der a conveyance executed, on face of it, by 
the husband of Nubo Doorgah under a power 
from her; but the writteg statement also 
contuined allegatious that went to show that 
the property had originally belonged to the 
graudfather of the plaiutiffin the male liue ; 
that this property liad been mortgaged by 
him, bat that consequently the mortgagee 
had re-conveyed the property to the mother; 
nud that the mother, her husband, and the 
husband’s fathdr, had lived together aud 
jointly maiutalued themselveg frum this prox 


perty. 


162 Cici 





The Moonslff, before whom the case orl- 
ginally came, framed only two issues, one of 
which wns whether the suit had been pro- 
perly valued, and the second, whether the 
mookhtenrnamah set up by the defendant 
was really made by Nubo Doorgash ;' but be- 
fore the cnáe was finally determined, another 
Moonsiff suceseded the first Moonsiff; and 
after the whole of the witnesses had been 
examined on the 28rd December, that Moon- 
siff recorded a proceeding in which he stated 
that it appeared to him necessary to alter 
_ the issues, and be declared therefore that 


the issues were to be altered, and then on 


the following day, the 24th December, he 
gave judgment in which an entirely new 
jasue is stated, namely, whether the proper- 
ty really belonged to Nubo Doorgah, the 
plaintifs: mother, or was the property of 
the husband held in benamee. 


Now, wo have no evidence before us to 
show how this, announcement wes received 
by the parties in the Moonsiff's Court, but 
it was made one of the grounds of appeal in 
the memorandum of regular appeal in tbe 
Court of the Judge. They complained that 
this issue had been framed at the last mo- 
ment and had taken them by surprise, and 
that no opportunity bad been given them of 
offering evidence upon it. 


The objection appears to have been over- 
ruled by the Subordinate Judge, who looked 
at the evidence and considered that the 
plaintiffs had offered evidence upon this 
point, and that it was not necessary to give 
them any further opportunity of so doing. 
The same objection is pressed here in special 


appeal. 


I think it is Impossible to do otherwise 
than order a new trial in this case. It bas 
been contended for the respondent that the 
Court of frst instance bad a discretion under 
Section 141 of the Code of Civil Procedure 
to amend the issues or frame additional 
issues at any time before decision of the case 
on such terms as to it shall seem fit, 


No doubt, the Court had such discretion, 
but that which it did was, not to amend the 
issues or frame additional issues on such 
torma as it thought fit, but, shortly before 
the decision to record a proceeding deolar- 
ing its intention to frame ndditional issues, 
and the actual framing of*the additional 
issue was. reserved for the time of giving 


judgment. 
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This it is quite clear cannot be supported. 
It was open to tho Moonsiff, if he thought 
that a material issue remained, to frame that 
isane, and thereupon, upon such terms as to 
costs and the like as it may think fit, to fix 
a day for the further hearing of the case 
upon that issye, so that the parties should 
have an opportunity of adducing evidence 
upon it, if necessary. This appears to have 
been altogether neglected. The case must, 
therefore, go back to the Court of first in- 
stance in order that this procedure may he 
observed. That boing done, the Court will 
have the power of looking at the case on all 
the points, and considering the whole of the 
evidence and coming to a fresh decision. 


Ainslie, J.—I concur. 


The 14th February 1871. 
Present: 


The Hon’ble E. Jackson and Onoooool 
~ Chander Moockerjea, Judges. 


Right of occupanocy—Section 6 Aot Z 
of 1859— Transfers. 


Case No. 1731 of 1870 under Act X of 1889. 


Special Appeal from a decision passed by 
the Judge of Dacca, dated the 20th 
May 1870, affirming a decision of the 
Deputy Collector of Sloonsheegunge, 
dated the llth August 1869. 


Tara Pershad Roy and others (Defendants) 
Appellants, 


versus 


Soorjo Kant Acharjee Chowdhry (Plaintiff) 
Respondent, 


Baboos Chunder Madhub Ghose and Ro- 
mesh Chunder Mitter for Appellants. 


Baboos Hem Chunder Banerjee and Sree- 
nath Doss for Respondent. 


The right of oou stated In Section 6 Act X of 
1859 cannot be tra ed except as laid down in that 
Act. Whena jote is transferred even with the consent 
of the semindar, the ransferree merely soquires a new 
oteaan the terms on whch the old tenure was held 
ut he is not entitled to make up his mght of occupancy 


by adding the time during w his predecessor held it; 


1871,] Nott 

Jackson, J.—THIS was a suit under 
Clause 6 Section 28 Aot X of 1859. The 
plaintiff, alleging himself to be the owner of 
a tenure consisting of 69 beegahs and odd 
cottahs in the xemindary of the defendants, 
atated that he had been illegally dispossess- 
ed from that tenure by the defendants on the 
27th Choit 1274, and he therefore sought to 
recover possession. The defendanta in their 
answer denied that the plaintiff had been 
didpossessed in Choit 1274, denied that he 
had been in possession for three years previ- 
ous to that time, and arged that consequent- 
ly the Law of Limitation barred the suit : 
they urged also that the suit would not lie 
under Act X of 1859. And the plaintiff 
haviug alleged that he held a right of occu- 
panoy in this lend, the defendants contend- 
ed that no such right existed in him. 


Both the lower Courts have found in 
favor of the plaintif on the question of 
limitation : they have found that he was in 
possession. The Lower Appellate Court 
concurring in the decision of the ftrst Court, 
lias found that the plaintiff was dispossessed 
in Choit 1274; and on the question of the 
right of occupancy of the plaintiff, the Ap- 
pellate Court seems to be of opinion that 
whether he held a right of oocupanoy or 
, not, still the transfer of the jote to the 
present plaintiff was a legal transfer, and 
consequently the plaintiff was entitled to 
recover, 


The first point taken before us in special 
appeal is, that the Lower Appellate Court 
has not properly decided the question of 
limitation I certainly think that it would 
be better if the Appellate Court hud given 
its own reasons for ooming to the conolusion 
at which it has arrived. Looking back, 
however, to the facts found by the Depaty 
Collector, there seems to have been ampie 
evidence to the effect that the plaintiff had 
been in possession and that he was dispossess- 
ed on the date alleged. The first Court 
goes very carefully into the evidence on the 
point, aud considers that the disposseasion 
did take place ou the date alleged. There 
is also the fact that a few years before 
the alleged dispossession, there had been 
an Act IV decree passed in favor of the 
pann and that the plaintiff had actually 
ought to be pyt in possession, and orders 
had been passed to put him in possession. 
Coupling this fact with the evidence of dis- 
possession subsequently, it seems to me that 
the Courts were of opinion that the plaintiff 
had been in possession until he was dis- 
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as alleged, and that there was 
ample evidence to support that finding. 


The second point which has been taken 
before us is that, even taking the plaintiff's 
statements as detailed in his plaint to ba 
correct, the plaintiff cannot obtain a decree 3 
that it is for the plaintiff who brings a suit 
of this sort to show that his tenancy was 
still subsisting when he was dispossessed. 
The plaintiff claims his tenancy to be sub= 
sisting solely on one ground, namely, that he 
held a right of occupancy : he does not olaim 
to hold under any terminable lease the term 
of which has not expired ; he does not claim 
for his tenure any particular rights; his 
claim is that he holds a right of occupancy. 
It is argued before us for the defendant that 
this right of occapsnoy did not exist, and for 
the plaintiff that the plaintiff had made ont 
such aright. Weare not satisfled upon this 
point that the plaintiff has any right of oocn- 
panoy. The plaintiff’s allegation is that this 
tenure was formerly held by Mr. Lamb, 
that he purchased it from Mr. Lamb in the 
year 1267, and that bo was dispossessed iu 
the year 1274. Is is admitted then that 
between the year 1267 and 1274, he himself 
could not have acquired a right of ocou- 
pancy, bot that right is olaimed as having 
been obtained by transfer from Mr. Lamb. 
It is argued that os the xemindar consented 
to the transfer of the rights which Mr. Lamb 
possessed to the present plaintiff, the cou- 
duct of the zemindar in allowing the gale to 
take place was sufficient evidence of his con- 
sent to the transfer of the right of ocoupun- 
oy as well as of the jote, We think that 
the right of occupancy stated in Section 6 
Act X of 1859, is not aright which can be 
transferred except as laid down in the Act. 
It is aright which is attended with certain 
privileges which ara stated in Act X of 1859; 
those privileges can only be acquired ander 
the distinct circumstances stated in that Acr. 
There is nothing to show that in the original 
jote, whioh was stated to have been held by 
Mr. Lamb, there were any such terms as 
would make the tenure a perpetual one. As 
far as we can see it was only a yearly holding. 
Even if the defendant consented to the trans- 
fer, it seems to me that the plaintiff thereby 
merely acquired a new jote on the same 
terms as the original tenure was held. Ha 
might in time acquire a right of occupancy, 
but he is not entitled to make up his right 
of occupancy to add the time during which 
his predecessor, Mr. Lamb, held it. 

There is one decision of this Court quoted 
agains, this view of the law, which is to be 
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fonnd in V Weekly Reporter, page 55, Act X 
Rulings ; ond there is no doubt it is to some 
extent in point. There is an allusion there 
to some consent to the transfer having been 
given ; but whether it wasn direct consent, or 
one presumed only from the receipt of rent, 
is not very clear upon the facte. In this 
case now before us there was no direct con- 
sent, and consent is only presumed from the 
' receipt of rent by some shareholders of the 
estate. The two cases mey therefore not 
have been analogous. 


There is a subsequent Fall Bench decision 
of this Court to be found in VIL Weekly Re- 
porter, page 529, which to some extent sets 
aside that former decision. It may be said 
that that nleo is not directly in point. It 
wns there contended that every tenure in 
which a right of occupancy was acquired 
became a transferable tenure; but it was 
held thot ‘‘ there is nothing in Section 6 Act 
«X of 1859 which shows that it was the 
“intention of the Legislature to alter the 
“nature of a jote and to convert a non-trans- 
“ferable jote into a transferable one, merely 
‘because a ryot who held it for 12 years 
‘chad thereby gained a right of occupanoy 
“under Act X of 1859.” 


I am of opinion, then, that the plaintiff has 
not acquired in this jote by his 7 years 
holding or by the transfer from Mr. Lamb 
any right of occupancy, and the plaintiff's 
tenure must, therefore, be held to be a yearly 
tenure subsisting from year to year, and he 
is linble accordingly to be dispossessed at 
the end of each year when his tenure is 
liable to be determined. 


There was at one time some question whe- 
ther a Court should, in trying a oase under 
‘Clause 6 Section 23 Act X of 1859, go into 
the question as to the plaintiff’sa tenure being 
still subsisting or not. But this has been 
set nt rest by the Fall Bench Decision of 
this Court tobe found inIX Weekly Re 
porter, page 513. It was there beld in a suit 
under Clause 6 Section 28 Act X of 1869, 
where a ryot legad that he had been 
illegally ejected, it wea a proper issue 
for determination whether the tenancy was 
at an end or not; “the question is open as 
“to whether the tenancy was at an end or 
“not; and if at an end, the ryot must fail 
“in his suit.” 


Looking then to the pħintiff's case as 
regards his own tenancy, it seems to us that 
be has altogether failed to make out his 


right of occupancy. He was, therefore, only 
a yearly tenant His own statement that he 
was dispossessed at the end of the year is, 
under these circumstances, sufficient to throw 
him out of Court. The dispossession was 
on the 27th Choit 1274. It is true that two 
or three days existed beyond that up to the 
end of the year. But we think in fact that 
the dispossession was at the end of the year, 
and at a time when the defendant was 
entitled to dispossess him, because his yearly 
tenure bas ceased. The plaintiff, therefore, 
upon the facts stated in the plaint and upon 
the facts found in this case, cannot, we 
think, recover his jote. The only point 
upon which there might be some case made 
out for himis, if the original jote was a per- 
petual jote. But there is no allegation of 
that sort. Itisonly alleged here that the 
plaintiff has a right of occupanoy and that 
the jote is transferable. That it is trans- 
ferable with the consent of the zemindar is 
undoubted, and such consent has been made 
out in this case; but there is no evidence 
and indeed no allojiSan that the original 
tenure of Mr. Lamb was of a perpetual 
nature. 


We reverse the decisions of the lower 
Courts, and dismiss the plaintiff's suit with 
costs in all the Courts. 


Mookerjee, J.—I concur in dismissing the 
suit of the plaintiff with costs, 


The 14th February I871. 
Present: 


The Hon’ble L. S. Jackson and W. Alnalie, 
Judges. 


Water-course—Rights. 
Caso No. 1752 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 80th May 1870, reversing a decision 
of the Moonsiff of that District, dated the 
29th September 1869. 


Nand Kishore Singh and others (Defendants) 
Appellants, 


CEOTsSUS 


Lalla Burjon Lall (Plaintiff) Respondent. 
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Ar. R. E. Twidale for Appellants. 
Baboo Mil Hadhub Sein for Respondent, 


Tu « sait fo compel the filling up of a pyas which ran 
over plaintiffs land and conveyed water to defend- 


ant’s estate, where defendant denied ha done any 
thing beyond hisown rights or anyth which was in- 
jutious to the plaintiff, plaintiff obtained a decree. 


Hsp that befoie giving judgment for plaintiff, the 
Court ought to have ehewn iu what manner his 
right bad been infringed, and then to gre a defnite 
decree as to what defendant was bound to do. 


Jackson, J.—Ws think that the decision 
of the Lower Appellate Court os it stands 
cannot be supported, 


The plaintifl’s suit was to compel the Alling 
up a certain pyne which ran over the 
plaintiffs land for the purpose of conveying 
water to the defendaut’s estate, and in the 
course of that pyne was a certain dangah 
throogh which the water had been ac- 
customed to flow out of the pyne on to the 
plaintiff's land. 


The defendant denied that he had done 
any thing beyond his own rights or injurious 
to the plaintiff ; he alleged that he Lad mere- 
ly reporred the bed of the pyne in order 
that the water should flow along it in the 
accustomed way. 


The Moonsiff went fully into the case, 
and considered that the evidence of the 
witnesses for the plaintif was discrepnut 
nud contradictory and that the plaintiff had 
not made out the right that he claimed, and 
aiso that he had sustained no damage. He, 
therefore, dismissed the sult, 


The Subordinate Judge on appeal has 
very summarily overruled the opinion of 
the Moousiff upon the evidence, and has 
declared that the survey map produced by 
the pluintiff corclusively establishes that he 
was entitled to huve his land imigated from 
the defendant’s pyre ; and although he does 
vot show in what precise way plaintiff has 
been endamaged, he orders that the defend- 
ant is to fill up the pyne again os it was 
formerly ; or, as an alternative, that if the 
defendant should open the plaintiff’s dangah 
in such a manner as to allow the flow of 
water through it, so that the plaintiff should 
not sustain any damage, then the plaintiff 
is to be evutent therewith. 


Now, that isei decree Impossible to be exe- 
cuted, because a coutest would of course aise 
when it came to the plaintiff availing himself 
of it, as to what depth the pyne had been : 
gud it is noticeable that the Moonsiff shows 
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the evidence of the witnesses on this point 
to have been very contradictory, some say- 
ing that it was of the depth of a cubit, some 
of a yard, some that it came up to a man’s 
breast, and others the full height of a man, 
and sọ on. I thiuk it clear that the Court 
below, before giving judgment for the 
plaintiff, ought to have shown in what man- 
wer the right of the plaintiff hnd been in- 
fringed ; and having found on that point, 
it should then have given a defluite decree 
as to what defendant was bound to do, that 
is to say, to defiue what the depth of the 
defendant’s pyne lad been relatively to 
plaintiffs dangah, and to what height it 


‘was necessary to restore it again. 


I think, therefore, the case must go 
back to the Subordinate Judge iu order that 
he may determine these points, and in doing 
so to re-consider the evidence and attribute 
at any rate, to the judgment of the Moon- 
siff that weight which it fairly deserves 
from the circumstance of his baving had 
the witnesses before him, aud having goue 
with great care and attention into the facts 
of the case. 


Ainshe, J.—I concur. 


The 14th February 1871. 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Section 246, Oode of Givil Proce- 
dure—Oollusion—Onus probandi— 


Conveyance by judgment-debtor— 
Attachment. 


Case No. 1858 of 1870. 


Special Appeal from a decision passed by 
the Additional Judge of Hooghly, dated 
the 16th July 1870, reversing a decision 
of the Moonsiff of Serampore, dated the 
28rd February 1870. 


Digumburee Dossee (one of the Defendants) 
Appellant, 


Banco Madhub Gloss (Plaintiff) Respondent, 


156 Civ 
Baboos Bhuggobutty Churn Ghose and 
Kalee Prosunno Roy for Appellant. 


Baboos Sham Lall Mitter and Mohendro 
Lall Seal for Respondent. 


Tf a plaintiff coming intn Court under Section 246 of 
the Code of Civil Procedure to set aside an attachment 
and sale shows, in proof of his tatle, that a deed of sale 
hns been executed fn his favor by the fudgment-—debtars, 
and that consideration-money has passed and possession 
has been given him, he stats his case sufficiently. If 
the defendant alleges notwithstanding that the sale was 
collusive and floutious, tt is for him to show that it was 
BO. 


Tt is not Ilegal for a jJudgment-debtor to af 
all his property before attachment, provided the trans- 
action 1s an catwal conveyance and not merely nominal 


Glover, J.—Tsm defendant No. 1 in this 
case, Digamburee Dossee, got a decree 
against the other two defendants on the 
original side of the High Court, and in 
execution attached certain properties as be- 
longing to the jadgment-debtors, whereupon 
the plaintiff put in a petition under Section 
246 of the Code of Civil Procedure, claim- 
ing the property undera bill of anle said 
to have been executed by the jadgment- 
‘debtors. This petition was rejected on the 
28th of April 1868, and the property 
brought to sale in satisfaction of the decree. 
Upon this the plaintiff brought a regular 
suit to establish his title both as against the 
deoree-holder, that is, the present defendant 
No. 1, and os agninst the auction-purchaser. 
It appears, however, that the only party 
upon whom summons was served was the 
suction-purchaser, and the result of the 
litigation was that the plaintif got a decree 
ns against the auction-purohaser only. At 
the snme time the sale was quashed for irre- 
gularity. On the property being thus re- 
leased, the jadgment-creditor again attached 
it in satisfaction of her original decree against 
the defendants Nos. 2 and 8. The plaintiff 
agnin intervened, claiming the property on 
the same ground as he did before, namely, 
by purchase from the defendants. His 
claim was again disallowed, and he brought 
a fresh suit (the present one) this time 
ras against the decree-holder. 


The defence iœ that the suit is barred by 
limitation, not having been brought within 
one year from the 28th of April 1868; and 
second, that the sale to the plaintiff was 
collusive and fraudulent, made only a few 
days before the attachment, 


The firat Court held that the snit was 
not barred, but on the merits dismissed the 
plnintif'a oage, finding that the sale was 
golluslye, 


THE WEEKLY REPORTER. 


Rulings. — [Vol. 8Y. 

The Judge on appeal ‘reversed that deoi- 
sion, holding that there was no proof that 
the sale of the property which was proved 
to have been made was a collusive transac- 
tion, although there might be suspicious 
circumstances arising from the admitted 
connection between the parties. 


In special appeal it is contended that the 
Judge placed the onus improperly on the 
defendants, that it was for the plaintiff to 
prove that the sale to him was genuing, and 
that in. comirg to his decision the Jadge 
overlooked all the various circumstances — 
which swayed the judgment of the frat 
Court, and did not give weight to the various 
presumptions which induced the Moonsiff 
to hold that the sale was collusive and 
fraudulent. 


As regards the onus, it seems to us that 
the onus was not on the plaintif but on the 
defendant. The plaintiff coming into Court 
under Section 246 to set aside an attach- 
ment and snie, was bound, no doubt, to prove 
his own title ; and this he could only prove 
by showing that there had been a sale- 
document executed, that possession had been 
given to him by the vendor, and that the 
consideration of that sale had passed. 
Prima facie this was a sufficient starting ` 
of the plaintiffs case, and if the defendant 
wished to show that notwithstanding that 
the sale had been made (as both the lower 
Courts have found on the evidence that 
it was mnde) that salo was collusive and 
flotitious, it was for the defendant to show 
that it was 60. 


A great deal has been made in the course 
of the argument of the fact that the vendor 
and the vendee are relatives, and that the 
judgment-debtor has successfully contrived 
to get rid of the whole of his property to 
one party or the other, so as entirely to de- 
feat his judgment creditors; and that this 
sale in particular was made only within 5 
days of the attachment by the judgment- 
creditor, defendant. It may very well be 
that the judgment-debtor did dispose of all 
his property with the intention of keeping 
his judgment-creditors out of their money, 
but if he did actually dispose of all his pro- 
perty and if he did so before there was any 
attachment upon that property, however 
immoral his conduct may have been, 1t was 
not illegal. To make a transaction of this 
sort illegal, it would be necessary for the 
defendant to show that the alleged convey- 


ance wea angmlinal one only, and that the 
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judgment-debtor, although he pretended to | Mr. Richard DeCouroy (Plaiutiff) Appellant, 


aeli, did in faet retain possession of the pro- 
pety himself. On this point it has been 
found by the Jadge that the defendant has 
failed to prove that the judgment.debtor, and 
not the plaintiff, was in actual posseasion 
ofthe property. Here again it isenid thet 
the onus has been wrongly placed, and that 
it was not for the defendant to show that 
the judgment-debtor was in posseasion, For 
the same reasons given aboa, it appears to 
us that, under the circumstances of this case, 
the onus was on the defendant, and that the 
Judge was right io so placing it. 


We hare been referred in the course of 
the argument to a decision published at 
page 422 Volome XI Weekly Reporter, 
in the case of Mohima Chander Koondoo 
wersus Noorooddeen and another, to show 
thet where there is an allegation of illegality, 
it is for the plaintiff to prove the illegality. 
But that case has nothing to do with the 
present one. That wasa euit to set aside 
a summary order under Section 216 on the 
ground that the summary order was Illegal, 
but here there is no question as to the lega- 
lity or otherwise of the summary order; the 
only question is whether the sale was ac- 
tually made at a time when the judgment- 
debtor had still the right to convey, or not. 


There seem, therefore, to be no grounds 
‘for Interfering with the decision of the Court 
below, and this special appeal mast be dis- 
missed with costs, 





The 14th February 1871. 
Present : 


_ The Hon’ble H. V. Bayley and Dwwarkanath 
Mitter, Judges. í 


Agent's evidonos—Hnhancement of 
rent—Hxcess land—Seotion % Aot 
x. 1859. 


Cases Nos. 1904 to 1908 of 1870 under 
Act X of 1859. 


Special Appeals from a decision passed by 
the Judge of Bhaugulpore, dated the 
6th June 1870, reversing a decision of 
the Deputy Collector of Moodhapoora, 
duced the 26th November 1869, 


Versus 


Meghnath Jha and others (Defendants) Re- 
spondents. 


Mr. R. T. Alianand Baboo Khettur Mohun 
Mookerjee for Appellant. 


No one for Respondents. 


The evidence of a defendant's agent in the absence 
of defendant's own d on though not fall and 
complete is legal evidanoa, 


The rent of a tenure protected from enbancement 
under the provisions of Section 4 Act X of 1869 cannot 
be Increased on the ground of excess land. 


Alitter, J.—THis was n suit for arrears of 
Tent at enhanced rates, 


The Lower Appellate Court has found 
that the tenure held by the defendant is pro- 
tected from enhancement under the provi- 
slona of Section 4 Act X of 1859. 


It is urged in special appeal that the only 
evidenos to prove the farkhuttees and da- 
khilahs produced by the defendant consists 
of the deposition of his karpurdaux or agent, 
and that this evidence ought not to have 
been accepted by the Judge as good and . 
sufficient in the absence of the depositions of 
the defendant himself, 


We are of opinion that this objection is 
not tenable. Although the evidences of the de- 
fendaut’s karpaordaus is not full and complete, 
there onu be no doubt whatever that it was 
legal evidence. He prodaces the dakhilahs 
and farkhutees, and says they were the 
dakhilahs and farkhutees obtained by his 
principal from the previous owners of the 
land. What means of knowledge the wit- 
ness posfeased does not appear on the face 
of his depositions, bat if there was any 
doubt to be cleared upon this point, it was 
open to, and the duty of, the plaintiff to oroas- 
examine the witnesses on the matter, and as 
he did not choose to do #0, we cannot hold ' 
that the Judge has committed an error in 
law in believing that evidence. We wish 
further to remark that a strong corrobora- 
tion of this evidence is afforded by the 
papers filed by the plaintiff himself; aud 
although the Deputy Collector came to a 
different conclusion from that arrived at by 
the Lower Appellate Court, he was obliged 
to admit that the jummabundee papers put 
In by the plaintiff himeelf did not show 
much variation in the rent payable by the 
defendent, : 
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The next objection relates to excess lands, 
With regard to these ends, the Judge held 
that the plaintiff has failed to show that he 
ever received or collected any rent from the 
defendant on acoount of them. But be that 
us it may, it is quite clear that the rent of 
the original tenure held by the defendant, 
which tenure has been expressly found by 
the Judge to be protected from enhance- 
ment, cannot be altered or increased on the 
ground of any excess lands. If those excess 
jands were included within the original tenure 
from the beginning, the plaintiff’s claim for 
assogsment of those lands must share the 
same fate as his claim for the enhancement 
of the rent of the original tenure, for what- 
ever quantity of land might be in the pos- 
session of the defendant, if he has been 
paying at a uniform rate for those lands 
trom the time of the permanent settlement, 
the plaintiff's claim for enhancement of 
rent must fall to the ground under the 
express provisions of Section 4 If, on 
the other hand, the so-called excess lands 
have been unjustly taken possession of by 
the defendant subsequent to the creation 
of the original tenure, the plaintiff can- 
not maintain Áis action in the Revenue 
Court without proving that the relation of 
Jandlord and tenant exists between him and 
the defendant with regard to those lands; 
for then his only remedy would be to sue 
the defendant in the Civil Court, either for 
ejectment as a trespasser or for use and 
occupation. The view taken by us is fally 
supported by a judgment delivered by the 
jate Chief Justice in the case of Roushun 
Bibee, reported at page 57 Act X Ralings 
Volume VI Weekly Reporter. That there 
was a mourosee pottab in that case does not, 
ju our opinion, make avy difference whatever. 
Whether the original tenure is covered by a 
mouroses pottab, or it is protected from en- 
hancement under the provisions of Section 
4, the consequences would be precisely the 
pume ; for to make any addition to the rent 
payable on account of the lands so protected 
on the ground that the defendaut has taken 
possession of other lands which were not 
oliginally leased to him would be in fact to 
destroy the permfnent mokururee teuure 
which the law has given tohim. It was 
for plaintiff to rebut the presumption under 
Section 4, if he could, by showing a varia- 
tion; bot this he did not do, and there is 
nothing to show, that the agreement between 
the parties was for the pagaen of so muoh 
perbeegah, 

Eor the above reasong we modify the deoi- 
biyu of the Lower Appellate Court, by award- 

a 


ing to tho plaintiff a decree for the amount 
admitted by the defendant to be due from 
him. 


The resolt of our decision is that a decres 
will be entered in the plaintiff's favor for ru- 
pees 6-10 annas in special appeal No. 1904 ; 
for rupees 5-11 annas in special appeal No. 
1905 ; for rupees 2-44 anuas in special appeal 
No. 1907; and for rupees 11-3 annas in special 
appeal No. 1908, the plaintiffs paying all the 
costs incurred by the defendants iu the lower 
Courts, but no costs in this Court us the 
respondent did not appear. Special appeal 
No. 1906 should be dismissed with costs. 





The 15th February 1871. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Attachment — Judgmont-creditor’s 
claims—Judgmont-debtor’s right. 


Case No. 425 of 1870. 


Miscellaneous Appeal from an order passed 
by the Judicial Commissioner of Chota- 
Nagpore, dated the 13th August 1870, 
affirming an order of the Deputy Commis- 
sioner of Lohurdugga, „dated the 5th 
April 1870. 


Shunkar Sahoo (Decree-holder) Appellant, 
versus 


Mungul Singh (Judgment-debtor) Re- 
spondent, 


Moonshee Mahomed Ismail for Appellant 
No one for Respondent, 


hee one jJudgment-creditor has been ‘diligent and 
he» secured attachment of oertain property, his Juda- 
ment must be satiated before the proceeds can be avail- 
aie satisfaction of a later attachment by anuther 


r. 


The mere fact of a property belng Mttached does not 
demtro¥ & jndgineit-dsbeor right in that property, 


Kemp, J.—Tue decree-holder is the Spe- 
cial appellant in this case, 


~ 
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It appears that in the province of Chota- 
Nagpore, a special rule obtains in reference 
tothe execution of decrees. In that province 
no execution cnn be taken without the arnc- 
tion of the Commissioner. This is under 
orders of the Government of Bengal. 


The Deputy Commissioner in this case 
applied to the Commissioner for leave to sell 
certain properties 1u execution of the special 
appellant’s decree. The Commissioner re- 
plied that it appeared to him that the judg- 
ment-debtor had no right in the property ; 
nod ns it had already been attached in satis- 
fnction of a decree previously obtnined by 
Rattuo Singh, nud that attachment was like- 
ly to Inst for 13 years, he refused to sanc- 
tion the sale. 


The first Court held that attachment of 
the property might be issued, but as the 
property was uoder nttachment in execution 
of a prior decree, the present order for 
attachment should not, looking to Seotion 270 
of the Code, be allowed to commence to take 
effect nutil the former decree is satisfied. 


It is now contended in special appeal that 
the special appellant waa entitled to share 
rateably in the proceeds of the property at- 
tached; and secondly, that the view of the 
law tnkeu by the lower Court is erroneous. 


The first ground is manifestly antenable. 
This is not a case of right to share rateably 
in sale-proceeds. This is a case where one 
judgroent-creditor has been diligent and has 
secured attnchm: nt of the property in santis- 
faction of a judgment; and, therefore, un- 
til his jadginent is satisfied, there are no 
proceeds which oan be rateably distributed. 


On the second point, we think that the 
Commissioner was wrong in supposing that 
the mere fact of the property being attached 
destroyed the rightof the jadgment-debtor 
in that property. It follows, therefore, that 
upon the expiration of the present attnoh- 
ment by satisfaction of the prior decree, the 
present decree-holder will be entitled to re 
cover the amount of his decree. Section 2 
Act VIII of 1859 will not apply to a case 
of this description. 


The present deoree-holder will be at liber- 
ty to apply to the Commissioner for sanction 
of the sale of the expiration of the attach- 
ment taken out in execution of the prior 
decree, 


The special appeal is dismissed without 
costs, nobody appearing on the other side. 


The 15th February 1871. 
Present? 


The Hon’ble E. Jackson and QOnoocool 
Chunder Mookerjee, Judges. 


Joint decree—HExcoution—Section 
207, Oode of Civil Procedure. 


Case No. 449 of 1870. 


Aliscellaneous Appeal from an order passed 
by the Judge of Sylhet, dated the 2ad 
September 1870. 


Indro Coomar Doss (Decree-holder) 
Appellant, 


versus 


Mohinee Mohun Roy and another (Jadg- 
ment-debtors) Respondents. 


Baboo Bama Churn Banerjee for Appellant. 
No one for Respondenta. 


Where one of several holders of the same dooree 
wishes to take ont execution. his proper oourse is to 
apply under Section 307 Aot VIII of 1859 ro axecnte 
the whole decree, and the Court, if it seoa sufficient 
cause, may admit the application, passing such order as 
may be necésary for protecting the interests of the other 
deeree-holders. 


Jackson, J.—We think the Jadge was 
qnite correct in the decision which he has 
passed in this case. There are mnny deci- 
sions of this Court which have raled that 
one of severnl decree-holders cannot be 
allowed to take out execotion of a part of 
the decree ouly to the extent of his own 
interest. If he wishes to execute the decree, 
he may, under Section 207 Act VIIE of 
18659, make an application to execute the 
whole decree, and the Court, if it shall see 
sufficient cause to allow him to do so, may 
admit the application, passing auch order at 
the time as may be necessary for protecting 
the interests of the deébtree-holdera. The 
proper course for the applicant is to make 
sach an application to the Court whose 
duty it is to execute the decree. There is 
nothing wrong io law in the decision of the 
Judge. 


We dismiss the appeal, but without costs, 
as the respondent has not appeared. 


Mopokerjee, J.—I concur. 
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The 16th February 1871. 
Present: 


The Hon’ble €. Jackson and QOnooscool 
Chunder Mookerjee, Judges. 


Hixrecution—Hroass payments—Seo~ 
tion 11 Act ZERIT of 1861. 


Cases Nos. 1507 to 1610 of 1870. 
Special Appeals from a decision passed by 


the Officiating Judge of Mymensingh, 
dated the BOIA April 1870, reversing 


a decision of the Sudder Moonsiff of 


that District, dated the 10th June 1869. 


Kashee Kishore Roy Chowdhry and another 
(Plaiatifis) Aappellands, 


CLT SUE 


Kishen Chonder Sandyal and another (De- 
fendanta) Respondents. 


Baboos Sreenath Dass and Romesh Chunder 
Mitier for Appellants. 


Baboos Hem Chunder Banerjee and Kalse 
Hohun Doss for Respondents. 


Sums paid in execution in excess of what wes due 
under the decree can onl o eS Tiy i 
e ieg ere tener the darea, not 


application 
& separate 

Jackson, J.—THESE are all suits to reoo- 
ver from the defendants certain sums of mo- 
ney, which it is alleged that the plaintiff over- 
paid to each of the defendants in execution 
of decree which the defendants had obtained 
against the plaintiff for costa in a previous 
suit. The defendants denied that they were 
liable to reimburse the. money which they 
had received—they alleged that the money 
was jointly due to them ; and they also plead- 
ed that the plaintiff had made a voluntary 
payment. 


Both the lower Courts have dismissed the 
. plaintiffs suit, the Appellate Court holding 
that the suit was not rightly brought asa 
separate suit, and also bolding that the pay- 
ment was voluntary and could not be 1600- 
vered. From thess decisions the plaintiff 
has appealed to this Court. 


We think that the lower Courts have been 
right in the view which they have taken 
that no separate snit can be brought for the 


have to be paid under the decree mnst, as 
declared by Section 11 Aot XXII of 1861, 
be settled by the Court which has to execute 
the decree. Even, however, if there wns 
jurisdiction in the lower Courts to entertain 
the appeal on the ground that these special 
sums were not directly mentioned in the de- 
cree, and that so far it was not an order which 
was paased exactly in execution of the decree, 
still we think that the Lower Appellate Court 
was right in dismissing thesuit. Before the 
plaintiff can recover this sam, he must show 
that he is justly eatitled to recover and that 
the defendante are not entitled to retain the 
money. It is quite possible that although 
those omounts were not stated in the decree, 
still the defendants were justly entitled to 
receive them. The suit appears to have been 
one for confirmation of possession end to re- 
cover waasilat to the amount of 80 000 ru- 
pees. The defendants in the case were very 
numerous, and it ia clear that they had sepa- 
rate vakeels, aod there is nothing shown 
upon these proceedings and not even an alle- 

ation in the plaint that they were not en- 
titled to separate vakeel’s feos. It is quite 
possible, if the plaintiff had refused to pay 
them the money which they demanded, 
thas the defendants might have recovered 
the sum by making an application to the 
Court whioh liad passed the decree. The 
plaintiff nowhere states under what ciroum- 
stances he paid the mouey which was due 
from him. His only ground for this suit is 
that these sums were not contained in the 
decree and therefore ke is entitled to recover. 
But it by no means follows that because they 
were not stated in the decree, he will be en- 
titled to recover them :—he will still have, 
before be can obtain any decree, to prove 
that the defendants were not justly entitled 
to what they received. 


Looking into all the circumstances of the 
former suit, we think that the lower Courts 
were right in dismissing the plaintiffs olaim, 
and we also dismiss these appeals with 
costs, f l 


Aooherjee, J.—I concur in dismissing 
these appeals with costs, I hold that quos- 
tions relating to sums alleged to have been 
paid in discharge or satisfaction of the de- 
cree or the like, as well as questions arising 
between the parties to the sajg in which the 
decres was passed and relating to the execu- 
tion thereof, shall be determined by order 
of the Court executing the decree and not 


recovery of these sums, All questions re- by separate suit, This is exactly the case 
garding costa and the amount of costs which! in these suite, Money is alleged to have 
e ' 


™ 
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been paid in satisfaction of the decree against 
the plaintiffs. I am of opinion that even if 
the plaintiffs have paid more than what was 
due by them under the decree, they should 
have applied to the Coart which was execu- 
ting the decree, and cannot seek to recover 
sums so paid by them by separate suit, 





The 16th February 1871. 
Present: 


The Hon’ble J. P. Norman, Officiatin 
Chief Justice, and the Hon’ble G. O. Paal 
Judge, 


Calcutta Smali Oauso Oourt -Now 
trial—Bvidence—Afiidavit. 


Case submitied for the opinion of the High 
Court by the lst and 2nd Judges of the 
Court of Smali Causes at Culoutia, - 


Modhoosoodun Koondoo and others, 
Plaintiffs, 


versus 
Madhubram Sewloll and another, Defendants, 
Mr, Maorae for the Plaintiffs, 
Mr, Phillips for the Defendants. 


A party who applies for a rule for a new trial and ob- 
materials, 


tains Ít on particular ought not to be allowed 
to go Into fresh evidence with a view to strengthen his 


ease when the rule comes on for hearing, If on hearing 
both iœ the Court thinks farther neces- 


mary. it oan T A E E A 
ner as seems moat fit to it, 


When new trials aro moved for an allegation of facta, 
it would be very convenient that ea practice should be 
introduced af requirmg the feots to be stated by afl- 
davit, and in like manner the answer to be supported 
by affidavit. 


Case.—THa plaintiff, Modhoosoodun 
Koondoo, Pauchkowree Koondoo, Nobin 
Chander Datt and Bonomally Dasa, carrying 
on business at Burra Bazar, applied on the 
25th November 1870 for the issue of a sum- 
mons returnable on the game day against Ma- 
dhubram Sewlgll and Goolzareemull, who, as 
they alleged, were also carrying on business at 
Burra Baxar under the firm of Madhubram, on 
an affidavit thas the ssid defendants being 
indebted to the plaintiffs in a sum of rupees 
B34-5-6 were about to withdraw their persons 


from the jurisdiction of the Court, and were 
removing their goods from their shop. Uu- 
der No. 2 of the Rules of Practice of the 
Court a summons was 
issued accordingly. At the 
hearing the summons was 
proved to have been serv- 
ed, by being posted on the door of the 
defendant's shop which was then closed; and 
the claim, which was for goods sold and 
delivered, was decreed ex-parte in favor of 
the plaintiffs, 
A copy of the decree was taken by the 
plaintiffs on the same dey 
frien 78 Act IK to enable them to obtain 
i execution against the de- 
fendants in the Mofussil. 


Oo the 18th December the defendant, 
Goolzareemull, for himself and for the defen- 
dant Sewloll, appeared with his attorney, 
Baboo Ongsho Prokash Gangooly, and applied 
to have the time enlarged to the 17th Decem- 
ber to move for a rule calling upon the plaint- 
iffa to show cause why the judgment obtained 
by the plaintiffs, and all subsequent proceed- 
ings, should not be set aside on the ground 
that the summons had not been served. 


On the 17th December the defendant, 
Goolxareemull, was examined on solemn afir- 
ation, and stated that he and the defendane 
Sewloll were not carryiug on business in 
Burra Bazar at the time when the summons 
was served, and wore not partners of the firm 
of Madhubram. and that they were not in- 
debted to the plaintiffs and had received no 
notice of the plaintiffs’ action until his pro- 
perty was attached in exeoution at Cawnpore. 
On this statement a rule was issued calling 
on the plaintiffs to show cause why the 
proceedings should not be set aside, The 
rule was made returnable on the 7th January, 
which day being a holiday the case stood 
over to the 14th January. 


On the 14th January Baboo Ongsho Pro- 
kesh Gangooly, the defendants’ attorney, 
asked that before the plaintiffs were called 
upon to show cause against the rule, he 
should be permitted to give farther evidence 
in support of it. The plaintiff’s pleader ob- 
jected that it was not open to the defendants 
after they had obtained their rule to support 
it by further evidence. 


Rule No. 6 of thea 
Rules of Practice of 
the Court. 


The Court was of the same opinion and 
declined to admit the evidence tendered, sub 
ject to the ofinion of the Judges of the 
High Court as to whether it should be re- 
ceived OF not 


i 
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The osse stands adjourned until the opi- 
nion of the Jadges of the High Court on 
this point has been obtained. 


The judgment of the High Court was de- 
livered as follows by— 


Norman, C. J.— We think that the party 
who applies for arule for a new trial and 
obtains it on particular materials, ought not 
to be allowed to go into fresh evidence with 
a view to strengthen his case when the rule 
comes on for hearing. 


If, on hearing both parties, the Court 
thinks further. inquiry necessary, they can 
of course make such inquiry in such manner 
as seams most fit to them. 


Wea desire to add that when new trials are 
moved for on allegation of facts, it would be 
very convenient that a practice should be 
intioduced of requiring the facts to be stated 
by affidavit, and in like manner the answer 
to bə supported by affidavit. 


Defendants must pay costs on scale 2. 


The 15th February 1871. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
: Judges. 


Mxocution—Bona-fides. 
Case No. 891 of 1870. 


Miscellaneous Appeal from an order passed 
by the Judge of East Burdwan, dated 
the 16th July 1870, reversing an order of 
the Moonsiff of that District, dated the 
28th Janwary 1870. 


Maharajah Dheraj Mahatab Chand Bahadoor 
(Decree-holder) Appellant, 


Cersus 


Modhoo Soodun Banerjee and others (J udg- 
ment-debtors) Hespondenias, 


Baboo Ashootosh Mookerjee for Appellant. 


Baboo Bama Churn Banerjee and Moulvie 
Murhumut Hossein for Respondents. 


Where a decree-holder pays into Oourt sums of mo- 
ney for the purposs of notices of attachment 
ne his intention must be supposed to be dond- 


Where the finding of tho first Court tended to show 
that the of the decree-holdet were bond Ade, 
and the Lower Appellate Court found otherwise with- 


out giving any reasons whatever, the High Court held 
Iteelf bound to interfere and restore the Judgment of 
the first Court : 


Glover, Ju— Wer think that the decision 
of the Jadge in this case cannot be sus- 
tained. 


Tt appears that the deoree was originally 
obtained on the 22nd November 1861. The 
first application for execution was made in 
May 1868, and on this application notice was 
served on the judgment-debtor and his pro- 
perty was attached. After sttachment a 
third party intervened and claimed the pro- 
perty, and his claim was allowed. The 
execution case was then struck off the file 
in April 1864. A second execution. was 
taken out on the 2nd October 1866, and in 
December of that year notice was again 
served on the judgment-debtor and his pro- 
perty attached. Sale proclamation was 
issued in Febroary 1867, and an officer was 
appointed to proceed to the spot and carry 
out the usual proceedings, But then a third 
party intervened claiming the property, and 
that olaim was disallowed on the 80th April 
1867. On the same date it appears from 
the endorsement on the back of one of the 
papers on the record, that the execution case 
was struck off by the Moonsiff on the 
ground that the decree-holder professed him- 
self unable to carry on proceedings at that 
time. The present execution was taken out 
on the 28th September 1869. 


The firat Court found that this execution 
was within time; but the Judge considered 
it barred, because none of the early pro- 
ceedings were taken with intent to realize 
the amount of the decree. How he comes 
to this conclusion it ia net easy to see; for 
when a decree-holder pays into Court sums 
of money for the purpose of issuing notice 
of proclamation of attachment and sale, it 
must be supposed that he does so with the 
intention ‘of executing bis decree and re- 
covering the money due to him, 


In this case it appears that the decrees- 
holder, both in 1868 and 1864 and again in 
1866 and 1867, did pay money into the Moon- 
siff’s Court for the purpose of getting his 
decree executed. 


If the Judge had given gay reasons for 
deciding that these proceedings, though 
apparently made with the object of execut- 
ing a decree, were in reality mere shams, 
and that there was no intention on the part 
of the decree-holder of proceeding with the 


1871.] Civil 


THE WEEKLY REPORTER 


Rulings. 163 





execution, it might have been impossible 
for us to interfere in special appeal. But 
as he hes given no reasons whatever, and 
es the finding of the lower Court tends to 
show that the proceedings by the decree- 
holder were bond fide and taken for the 
purpose of executing his decree, we think 
wo ought to restore the judgment of the 
first Court in favor of the deoree-holder. 


We think it also right to mention that 
the Judge is not exactly correct when he 
says that the decree-holder was asked whe- 
ther he would oarry on the decree, and his 
representative in Court said ‘ no,” 2nd the 
case was accordingly struck off on the 80th 
April 1867. We have looked at the record 
and find that what the decree-holder’s re- 
prtesentative said on that occasion was, that 
on that particalar day he was not prepared 
to go on with the case. ‘There was nothing 
in this statement to lead any one to suppose 
that he intended to give up his decree alto- 
gether. 


The appeal is allowed and the deorge of 
the Lower Appellate Oourt is reversed with 
costs, which we assess at 20 rupees. 


The 15th February 1871. 
Present: 


The Hon'ble E. Jackson and Onoooool 
Chunder Mookerjee, Judges. 


Becotion 246 Aot VIII. 18359—Proce- 
dure—Jurisdiction. 


Case No. 458 of 1870. 


AMiscellansous Appeal from an order passed 
by the Judge of Dacca, dated the 7th 
September 1870, reversing an order of 
the Moonsiff of Narainguage, dated 81st 
March 1870. 


Hurish Chunoder Goopto (Decree-holder) 
Appellant, 


CCT ans 


Shushee Mala Gooptia (Judgment-debtor) 
` Respondent. 


Baboo Hures Mohun Chuckerbutiy for 
Appellant, 


Baboo Nulect Chunder Sein for Respondent ' 


A deoroe-holder having aitached oertain property 
in execution, the Judgment-debtor objented under Sec- 
tion 246 Act I of 1859 that, as the orginal decreas 


had been passed against her mother, the could 
not be sold in execution as it had been i by her 
from her father : 


Hep that the defendant so Intervening should havet 
Lipa rt it uel wohl here ig under 
that Section would not be appealable to the Judge. 


Mookerjee, J.—Im this case the desreo- 
holder having attached a certain property in 
execution of a ‘decree that he had against the 
opposite party, the judgment-debtor objected 
under Section 246 Act VILE of 1859 that that 
property should not be sold in execution of 
this decree inasmuch as that property was in- 
herited by her from her father ; and that the 
origiaal decree having been passed for a debt 
incurred by her mother, properties inherited 
from the mother were only liable to be sold in 
execution. This objection was not, howaver, 
tried by the first Qourt under Section 246 
under which it should have been tried. The 
objector, though a jadgment-debtor, combined 
in her person two sorts of rights. She might 
have been in possession of property belong- 
ing to the mother, who was the original 
jadgment-debtor, but she was also in posses- 
sion of properties belonging to the father. 
The Moonsiff was therefore bound to decide 
this objection under Section 246. But he 
does not try the objection under that Section; 
he merely saye—‘' The petitioner has brought 
“ this suit on the allegation that Her mother 
“ has no right whatever to thé properties 
“onder attachment, and when it is not un- 
‘known that under the terms of the decree, 
“ the right, title, and interest of the late 
‘ Gooroo Soondaree to and in the attach- 
“ed properties shall only be put up to sale ; 
“ consequently such sale would in no way 
“ prejudice the right of any other party. 
‘‘ Henos, there is no necessity of entering 
“ into any enquiry regarding the disposal of 
“ the objection advanced by the female objec- 
“ tor. It is, therefore, ordered that this be 
“put up with the record.” 


On appeal by the claimant to the Judge, 
the Jadge has reversed the Moonsiff’s deci- 
sion on the ground that the decree-holder 
has failed to prove a certain will, by which 
he wanted to show that the property belongs 
ed to the mother. 


The judgment-creditor appeals to this 
Court, urging that the Lower Appellate Oourt 
had no right to entertain an appeal against an 
order passed Uy the Moonsiff ander Section 
246, and asks us to quash the order of tha 
Judge, as having, been passed - Without juris 


164 - Civil 





dietion, Wo think that ifthe firat Oourt had 
passed a decision under Seotion 246, the 
Judge would have had no jurisdistion to en- 
tertnin an appeal, but the parties aggrieved 
by that order should have resorted to the 
“Oivil Court for redress. But we find that 
though the objection was brought under 
Section 246, the Moonsiff has declined to 
exercise his jurisdiction under that Sec- 
tion, and has uot decided the case at all 
under it But though the Moonsiff has 
not decided this case under Section 246, 
he has passed an order between parties, 
who are, legally speaking, not parties to 
the suit in which the decree was passed ; 
and therefore even under Section 11 Aot 
XXIII of 1861, the Judge had no right to 
enterinin the appeal. The decision of the 
Judge mast under either of these Sections 
be set aside, as having been passed without 
jurisdiction, 
o 

‘Then, we have to see whether the deci- 
sion of the Moonsiff is a decision under Beo- 
tion 246, and is a proper decision under that 
Section. We see that it is not a decision 
under that Baotion, and is not atall,a proper 
deoision in the onse, He has refused to ex- 
.erolse jurisdiction given to him by law in 
these matters under Section 246, He ought 
to have proceeded to enquire whether the 
judgment-debtor or this claimant was in pos- 
session of the property by right of Inherit- 
ance from the father, or was in possession as 
an heir of the mother, and ought to have 
passed a proper decision under Section 246. 
It is not sufficient to say that because the 
right, title, and interest of Gooroo Soonduree 
are put up for sale, that therefore a claim by 
n party, who contends that the property be- 
longs to her and that she ia in possession of 
it by a different right, should not be investi- 
gated as all. But asthe claim appears to be 
n claim properly preferred under Section 
246, the procedure of that Section ought to 
have been strictly followed. Although, 
therefore, we are bound to set aside the de- 
cision of the Judge as having been passed 
without jurisdiction, we also set aside the 
decision of the flgst Court, and direct him 
to try this case as between these parties 
under the provisions of Section 246, 


Each party will bear his own costs of this 
appeal, 


Jackson, J.—I would polnt ont to the 
Jadge that the mistnke he* seems to have 
fnilen into, is owing to hie not being aware 
(has a defendant intarvening in the manner 
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in which the present claimant did, has been 

held in several decisions of this Court to be 

in fact a third party. The Judge will find’ 
this view of the law in XII Weekly Re- 

porter, page 838, and VI Weekly Reporter, 

page 61, Miscellaneous Rulings. 


* 


The 15th February 1871. 
Present: 


The Hon’ble L. S. Jackson and W. Ainslie, 
Judges. 


High Gourt—Righs of Appeal. 
‘Case No. 880 of 1870. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Tirhoot, 
dated the 22nd August 1870. 


Ramanoogra Sahoy and another (Judgment- 
debtors) Appellanés, 


POTINS 
Byjnath Lall (Deoree-holder) Respondent. 
Baboo Khettro Nath Bose for Appellants. 
Baboo Mohesh Chunder Chowdhry for Re- 


apondent. oN 

The clroumstance of the High Court 
an appeal from the Court below and try 
regular appeal, does not entitle the parties 
directly to the High Court in the 
execution. 


{ 


Jackson, J——Tue appeal in this { = _ 
to the Zillah Jodge. The ciroums 
this Court having for special reasons 
proper of calling up the appeal in t 
ginal case from the Court below and 
it here as a regular appeal, will „not 
the parties to prefer an appeal di 
this Court in the proceedings in exeo 
the decree passed in that gase. 
ceedings will be remitted to th 
Judge, who will admit the appeal 
ceed to dispose of it inthe same ma} - 
if it had been originally presented / i 
Court, 


wus mpe p mm f 1 


t w 
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The 15th February 1871. 
Present: 


The Hon’ble E. Jackson and Onoocool 
Chunder Mookerjee, Judges. 


Juriadiction-—Olauses & and 5 Sea 
tion 23 Act XI. 18589. 


Case No. 1776 of 1870 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Officiating Judge of Chittagong, dat- 
ed the lst June 1870, affirming a de- 
cision of the Deputy Collector of that 
District, dated the 818¢ Marok 1870, 


Kishen Chunder Goopto (Plaintiff) Appel- 
lant, 


versus 


Dewan Ali and others (Defendants) Re- 
spondents. 
Baboos Grija Sunkur Mojoomdar and 
Okhil Chander Sein for Appellant. 


Baboo Issur Chunder Chuckerbutty for) 


Respondents, 
Ad has Jurisdiction to try an in a sult for 
aniearsot rent under Clause 4 Section 1B Act X of 1858 


where plaintiff also sued for ejectment under Clause 8 
of the same 


Jackson, J.— We think this case must’ go 
back to the Jadge. He had jurisdiction to try 
theappeal. This was a suit for arrears of 
rent ander Clause 4 Section 23, and also for 
ejectment under Clause 5 Section 28 of Act 
X of 1859. >The Judge says that the 
plaintiff's claim for ejectment is preposterous 
on the very face of it, and therefore be has 
no jariediction to try the appeal. The 
question of jurisdiction cannot, however, 
depend upon the decision of the Judge whe- 
ther the ae is correct or uot. The ques- 
tion of jnrigiiction depends on the terms of 
the Jaw ; and it will be for the Judge, after 
hearing the appeal, to decide whether the 
plaintiff is entitled to arrears of rent and is 
entiiled to ejectment, 
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There isa decision which shows that in 
some former cases a Division Bench of this 
Court held that, although in a sult which 
was substantially a suit for arrears of rent a 
claim for ejectment had also been made, the 
mere fact of the insertion of such a claim 
in the plaint would not have the effect of 
shifting the jurisdiction of the Court of 
appeal ; because looking to that part of that 
particular case such a claim was a mere no- 
minal claim, and which io faot wns never in- 
tended to be pressed asa real substantial 
claim, and which never had been pressed in 
fact in the lower QOourts. Baut there is no 
reason whatever for saying in this case that 
the plaintiff did not claim ejectment, 


It appears to us also that the Deputy Col- 
lector has gone into questions of title. 


The case must, therefora, go back to the 
Judge who will take up the case and decide 
it, Costs of this appeal will abide the final 
result of the suit, 


Mookerjee, J.—I concur. 





The 14th February 1871. 
Present :- 


The Hon'ble L. S. Jackson and W. Atnalte, 
Judges. 


Private partition—-Butwarrah. 


Case No. 1802 of 1870. 


Special Spang shoe a decision passed by 
the Judge of Sarun, dated the 24th June 
1870, affirming a decision of the Moonsiff 
of Pursa, dated the 16th September 1869. 


Ajoodhya Pershad and othere (Defendants) 
Appellants, 


CErews, 


Kristo Dyal and another (Plaintiffs) Re- 
spondents, 


Baboo Taruck Nath Sein for Appellants. 
Baboo Kalee Kishen Sein for Respondents, 
portions of an estate so 
cording to pr t previously made, are 


vate 
not in a oconditfon to apply to the Collestor for 
butwarrah when unable afterwards to agree among 


Parties holding separate 


themeclres, 
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Jackson, J.—We think the decision of the 
Court below was right, The parties were 
not in a condition to apply to the Collector 
for a butwarrah, inasmuch as the land was 
not held in common, but by private arrange- 
ment previously made the parties were hold- 
ing separate portions of the mouzah. The 
position into which they are brought by the 
previots arrangement, and inability now to 


agree among themselves in consequence of. 


which the whole of the co-sharers are liable 
to be sold ont in consequence of default by 
one or more of them, is unfortunate, but it 
cannot be helped. 


The special appeal will be dismissed with 
Cowie 


The 15th February 1871. 
Present : 


The Hon’ble E. Jackson and Onoocool 
l Chunder Mookerjoe, Judges. 


Gertificate of administration—Ohjoo- 
tions—Act EL of 1858. 


Case No. 468 of 1870. 


Miscellaneous Appeal from an order passed 
by the Judge of Tipperah, dated the 
20h September 1870. 


Kisto Kishore Roy (Objector) Appellant, 
| versus 
Issur Chander Roy (Petitioner) Respondent. 


‘Baboos Nuleet Chunder Sein and Kashee 
Kant Sein for Appellant. 


Baboos Romesh Chunder Mitter and Doorga 
Mokun Doss for Respondent. 


A eertifloate under Aet XL of 1858 having been 


ted to a as guardian of an adopted it. 
Saa objected that the inaa adoption had not ben 
legal: 


did not claim to be ap 
no loons amdi to object tot 


person. 

Jackson, J.—Tue Judge seems to have 
been quite right to give the plaintiff a certi- 
ficate of administration to the property as 
guardian under Act XL of 1858. The 


guardian, he had 
e appointment of another 


petitioner to this Court objected to hin doing . 
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eo on the ground that the minor sald to 
hsve been adopted has not been legally 
adopted. There seems to be no doubt, whether 
the adoption should turn ont on enquiry a 
legal one or not, that he was in faot adopt- 
ed; and if adopted, it isnot denied that he is 
entitled to some property. It is possible 
that he may have to bring a suit for the pro- 
perty, bat it seems to me that whether he is 
in possession of it or he may bave to bring 
a suit, it is equally important that there 
should be eome guardian appointed to re- 
present the minor’s interests. The present 
applicant doea not claim to be appointed 
guardian. He therefore has no loews standi in 
the Civil Court to object to the appointment 
of another person as guardian of the minor. 
The appointment of the guardian cannot 
injore him in any way. We dismiss the 
appeal with coats, sixteen rupees being al- 
lowed for pleader’s fees. 


Mookerjee, J.—I entirely concur. 


The 17th February 1871. 
Present : 


The Hon’ble F. B. Kemp and F. A, Glover, 
dudges. 


Small Gause Oourta — Jurisdiction — 
Questions of title — Incidental. is- 
sues, 


Case No. 1821 of 1870. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
2nd Juns 1870, affirming a decision of 
the Moonsiff of that District, dated the 
llth February 1870. 


Radha Churn Gu (Defendant) Appel- 
7 “iant, 


Per sus 


Gudadhor Bahadoor (Plaintif) Respondent. 


Baboos Chunder Madhub Ghose aud Khet- 
tur Mohun Mookerjee for Appellant. 


Baboo Bungshee Dhur Sein for Respond- 
ent. 


- d 
A Court of Small Causes may try incidental questions 
of title whioh are indispensable to the decision of the 
olaim before it, e. g., a right to land on which depends 
a party's right to cat trees, 


A decision thus oome to on a question of title, is not 
oonslualye axcept as regards the claim in thas auh 


1871. ] Civil THE WEEKLY 


Glover, J.—TH1s was a suit to recover 
rupees 200, the value of certain trees cut 
and carried by the defendant. 


, The defendant pleaded that the trees were 
his property and grew on the land of his 
putnee talook. 


Both lower Courts found that the decision 
of a former civil suit between the present 
plaintiff and the party throngh whom the 
present defendant claims, settled the ques- 
tion of title to the land in favor of the 
plaintif, who got a decree for the whole 
amount sued for. The defendant now ap- 


peals specially. 


A preliminary objection is taken by the 
special respondent’s pleader to the effect 
that, as the suit was of a nature cognizable 
by a Court of Small Causes, no special ap- 


peal lies. 


It is quite clear from the record that the 
point at issue between the parties in this 
case, aud which point was decided by both 
lower Courts, was the title to the land on 
which the trees grew; and the amended 
plaint filed by the special respondent ex- 
.preasly asks for an adjudication of his title 
as against that set up by the defendant. - 


The suit was not, therefore, of a natura 
cognizable by the Court of Small ‚Causes, 
and the objection is overruled. 


For the defendant, special appellant, it is 
coutended— 


(1).—That there was no adjudication of 
title in tHe civil suit No. 88, 


(2).—-That if there were such adjudica- 
tion the Judge had no right to make it, in- 
aamoch as the soit was one of a Small Cause 
Court natare. 


And (8).— That in any case the decision 
woald be no conclusive evidence of the 
plaintiff's title, The Judge should have de- 
cided on the whole of the evidence on the 
record. 


With regard to the first objection, it is 
clear that,:although the Moonsiff in the ori- 
kinal sait did not consider the question of 
title, the Judge on appeal did, and decided 
against the olim put forward by the Bard- 
wan Rajah, through whom the defendant 
claims, and who had caused himself to be 
« made a party to the suit under Section 73 of 
the Civil Procedure Code. 
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The second objection is untenable. It has 
been ruled more than once by thie Court, 
that a Court of Small Osuses may try in- 
ocidental questions of title which are indis- 
pensable to the decision of the olaim before 
them. In the case in question, the right to 
cut the trees depended on the right to the 
land, and the Judge had power to try the 
question. : 


But, and this brings us to the special ap- 
pellant’s last objection, the decision thus 
come to would not be conclusive, exoept as 
regards the damages claimed in that suit. Ic 
could not be taken, as the Moonsiffand Jadge 
have taken in this case, as absolutely con- 
cluding the defendant from putting forward 
his evidence, or as absolving the plaintiff 
from showing hie title. It might probably 
be taken as evidence, bat certainly not as 
conclusive evidenoe, 


And as the decisions of both the Courte 
below have proceeded substantially on the 
fact that the question of title had already 
been decided by the judgment in the origta- 
al suit, we think that those declsions must 
be reversed, and the case remanded for trial 
on the merits on all the evidence recorded 
by elther party. Costs to follow the re- 
sult, i ` 





The 17th February 1871. 
Present: 


The Hon’ble F., B. Kemp and F. A. Glover, 
Judges. 


Romiasion to landlord—BRemission to 
tenanta. 


Case No. 1885 of 1870 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Officiating Judge of Midnapore, da- 
fed the 20th Hay 1870, affirming a deci- 
sion of the Deputy Collector of that 
District, dated the 29th September 1869. 


Goluck Chander Mytee (Plaintiff) Appel- 
lant, 


versus 
Parbutty Churn Doss (Defendant) Respond. 
ent, 


r 
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Baboos Mohendro Fall Shome and Bho- 
_ wanco Churn Dutt for Appellant 


Mr. R. T. Allan and Baboo Kamola Kant 
Sein for Respondent. 


A landlord receiving remission from Government on 
aopount of damage done to his estate by s cvelone. is 
not on that accomt bound to allowe to his 
under-tenants, unless he reomved the former on the 
understanding or agresment thas he would allow it in 
turn. 


Glover, J.—Tuis was a suit for arrears 
of rent doe for the years 1272 and 1273, 
B. S., laid at rupees 116-18-8. 


For the defence it was pleaded that «6 
annas portion of the jote bad been trans- 
ferred with the landlord’s consent to the 
late proprietor’s widowed daughter, from 
whose representative the plaintiff had re- 
ceived the rent of the years in question ; 
and that on the remaining 10 anuas portion, 
a parit of the rent hed been paid and part 
remitted. 


Both Lower Courts decided in favor of 
the defendant. They allowed hima deduc- 
tion of rupees 48-12-6 on account of the 6 
annas share of rupees 27-56-10 for remission, 
and rupees 81-6 for rent actually paid, giving 
the plaintiff a decree for the balance only. 


It is contended in special appeal, that as 
the defendant succeeded in a Civil suit 
against the representative of the deceased 
widow in getting a decree for the 6 annas 
share together with mesne profits from the 
year 1270, B. 8., he ia clearly liable for the 
rents of 1272 and 1273, B. S3; and that 
with regard to the claim for abatement of 
rent, the plaintiff had the right either to 
grant or to withhold the concession. 


The first objection is disposed of by the 
Judge’s finding of fact. He finds it proved 
by the evidence that the plaintiff continued 
to reoelve the rent of the 6 annas portion 
from the party in possession of that share, 
vis., the representative of the widow, for 
the years 1272 and 1273, so that he can have 


no claim to take the rent over again from | 


the present defendant ; and it m&tters not 
whether tbe defendant has or has not, so far 
as this suit is concerned, got a deoree for 
the gross mesne profita of the land. 


But as regards the remission of rent for 
those years, we think that the Judge was 
wrong. The document, wifich recites the 
circumstances ander which the plaintiff re- 
ceived a remission from Government on 


account of the damage done to his estate by 
the cyclone, leaves it entirely to his discre- 
tion to grant his under-tenauts similar beui- 
fits, or to withhold them. The only thing 
he was bound to do was to register the 
names of all those tenants to whom he al- 
lowed remission. The Judge says that“ as 
the landlord seeks equity he must do 
equity ;” but this has really nothing to 
do with the present case. For the defen- 
dant to succeed he must show that the 
plaintiff in getting a remigsion from Govern- 
ment did so on the understanding or agree- 
ment that he was in his tarn to grant re- 
mission to his under-tenaute, So far from 
this being the case, it is clear that the action 
of the plaintiff was left entirely unfettered. 
If the defendant wishes to have an abate- 
ment of his rent on any of the grounds 
allowed by Act X of 1859, he must bring 
a suit for the purpose, 


So much, therefore, of the Judge’s deci- 
sion as allows remission of rent for the years 
in sult must be reversed. The reat of the 
judgment will stand, and costs will be in 
proportion, 


The 17th February 1871. 
Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges, 


Section 227,0040 of Civil Proceduro — 
Ros adjudicata—Matoppel. 


Caso No. 1889 of 1870. 


Special Appeal from a decision passed by 
the Judge of Dinagepore, dated the 10th 
June 1870, affirming a decision of the 
Moonsiff of Thakoorgaon, dated the 26th 
March 1870. 


Dadsar Bibee (Plaintif) Appellant, 
versus 
Shakir Barkondax and othera (Defendants) 
Respondents. 
Baboo Huree Mohun Chuckerbutty for 
Appellants |. 
Baboo Issur. Chunder ChMchorButty for 
Respondents, 

Hunn (Mitter, J., debtionts) thet a suit pro- 
perty ril tithe on inberitanoe, is barred b 2 
and 7, of Ciwil Procedure, where planti K's elation on 
a title derived by git hes already been adjudicated, 


existing 
he Ís estopped from add 
whioh he ought to have in a former, 

Bayley, J—Ix this case the plaintiff sued 
for 2 annas 6 pie share in 4 jotes in mouxah 
Chapnutteanna, and for the same share in a 
jote at Monee Moheshpore. 


In regard to the first olaim, the co-sharers 
whom the plaintiff made defendants did not 
appear; bnt in regard to the claim in the jote 
at Monee Moheshpore, one Shakir Burkandas, 
claiming a right ander a deed of sale from 
the plaintiff's mother, appeared and defend- 
ed the suit. - 


The Moonsiff gave the plaintif a decree 
for the share claimed in the 4 jotes minus #th, 
and dismissed his suit as to the 2nd jote at 
Monee Moheslpore. The Lower Appellate 
Court affirmed the judgment of the Moonsiff 
and dismissed the plaintiffs appeal. The 
Lower Appellate Court held that the plaint- 
ifPs claim in regard to the jote at Monee 
Moheshpore had on a former occasion been 
decided against him by a competent Court, 
and therefore it was now barred by Seo- 
tlon 2 Act VIII of 1859, and that the reat 
of the plaintiff’s claim was barred by limit- 
@tion, 


Against this judgment the plaintiff ap- 
peals specially, and urges that the Lower 
Appellate Court is wrong iu having applied 
the provisions of Section 2 to the plaintiff's 
claim as to the jote at Monee Moheshpore, 
inasmuch as the cause of action and the 
title in the former suit were different from 
those in the present suit, 


It appears, however, that in the former 
case the plaintiff sued the oo- sharer defend- 
ants on the strength of a title. That title 
was said to be derived from a gift from 
plaintiffs mother. Again,.a similar claim 
on title is set up. Bat this time it iv by 
title on inheritance. I concur with that 
Court io holding that the plaintiffs -claim 
of title bas in faot been adjudicated by a 
competent Court, and cannot with reference 
to Sections 2 and 7 of the Code of Civil 
Procedure combined be re-opened in the pre- 
seni case, 


The second ground pressed before ue on 
special appeal À that the Lower Appellate 
Court has wrongly applied limitation to the 
plaiutiff’s claim as to the 4 other jotes, with- 
out investigating whether the plaintiff's 


“mother was not in possession of the plaint- 


THE WHEKLY REPORTER. 


Rulings, 169 


iff’s share as his trustee. The answer to 
this objection can be found in the Judgment 
of the Lower Appellate Court, where it re- 
cords this finding of frat, vis., “ There is 
“no proof worthy of the lenst reliance as 
“to the plaintiffs age, She never pleaded 
& minority in her plaint, and it seems only 
“to have been an after-thought of her plea- 
“der at the time when the issues were 
“framed.” It is not shown to us that there 
was any evidence other than what the Lower 
Appellate Court refers to as not reliable, 
and the sufficiency or otherwise of evidence 
is no legal ground for a special appeal. The 
alleged minority then not having been 
proved, the plaintiffs plea of her right on 
acoount of her mother’s possession on her 
behalf as trustee entirely fanl I would 
dismiss the special appeal with costs. 


Mitter, JI am of the same opinion. I 
am not quite prepared to say that the pro- 
visions of Section 2 Act VIII of 1859, 
strictly speaking, are applicable to this case, 
inasmoch as the cause of action on which 
the present suit is brought may be dis- 
tinguished from the cause of action on which 
the former suit was instituted. But it is 
perfectly clear that the title on which the 
plaintiff has brought the present suit was 
in existence at the time when the former 
suit was broaght, and she was bound to 
bring the latter suit on all the titles that 
were then in existence. She for reasons 
beat known to herdelf did not chose to do ao, 
and it follows therefore that the decisinn 
in the former case, so far 28 it relates to the 
ownership of the jote in Mouee Moheshpore, 
must operate against her as an estoppel in 
this case. This principle has been applied 
by the Privy Counoil against a defendant, 
and I see no reason either in justice or 
equity why it should not be applied againss 
a plaintif. No special reason has been 
assigned by the present plaintiff to explain 
why she did not in the former case sue upon 
the title of inheritance now brought forward 
by her; and in the absence of such an ex- 
planation it would be obviously unjust and 
improper to harrass the defendant by a se- 
cond suit for the same property, merely be- 
cause the plaintiff has now come forward 
upon a different title—e title which she could 
have and ought to have brought forward in 
the former suit without any difficulty what- 
ever. 


The other objevtion is altogether withont 
foundation, The plaintiff's mother might 
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have been in possession jointly with her co- | exercise the powers vested in us by Section 


sharers, but the plaintiff was bound to show 
that that possession was held by her mother 
as her guardian, and this in fact was the 
only allegation by which she attempted to 
evade the operation of the law of limitation. 
The Lower Appellate Court has distinotly 
found that the evidence on this point is 
altogether unreliable; and it follows there- 
fore that the possession of the plaintiff's 
mother, even if it were admitted as a fact, 
wanld not be sufficient to save her claim 
from the operation of that law. 


This special appeal must, therefore, be 
dismissed with costs. 





The 16th January 1871. 
Present : 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Deoree—Hrecution against mortgag- 
ed property—High Court's powors— 
Section 15 Oharter Act. 


Khorshed Ali and another, Petitvoners, 
cereus 


Chowdhry Wahid Ali and others, Opposite 
Party. 


Mr, A. F. Lingham and Baboo Chunder 
Madhub Ghose for Petitioners. 


Mesers. R. E. Twidale and C. Gregory 
and Moonshee Mahomed Yusoof for Op- 
posite Party. 


A TO o ee 
a mortgage debt b two mortgaged i 
entitled In law to proceed against both ar aia at the 
properties as he thinks proper, 


The High Court cannot interfere under Section 15 af 
the Charter Act, where the lower Court has nut acted 
without jurisdiction or where there isa remedy by a 
regular rutt, 


Kemp, J.—Tyais is an application to this 
Court to exercise its powers under Section 
15 of the Charter. 


We have heard the Counsel for the peti- 
tioner, Mr. Lingham, at considerable length. 
It is unnecessary to go into the merits, for we 
may by doing so be pre-judging the case. 


The only question we have to decide is 
whether this is a case in which we ought to 


+ 


15 of the Charter. 


We are of opinion that neither of the 
Subordinate Judges by any order passed by 
them has divided the mortgage debt. It is 
very clear that they could not do so, and in 
fact they have not done so. 


The deoree-holder having obtained a de- 
cree enabling him to recover the mortgage 
debt by sale of the mortgaged premises, he 
was in law entitled to proceed against both 
or either of those properties as he thought 
proper. There has been no order passed in 
this case without jurisdiction, and therefore. 
we ought not, under the precedent to be 
found in Volume VII, page 520 of the 
Weekly Reporter, to interfere, 


We also observe in this case that the 
opposite party is the austion-purchaser. It 
may be that he is an innocent purchaser for 
a valuable consideration. 


The petitioner has his remedy in a regu- 
lar suit. Not being a party to the original 
decree, he cannot appeal under Section 1l 
Act XXIII of 1861, but a regular suit is 
open to him. 


It has been ruled by this Court that 
where there is a remedy by a regular suit, 
this Court cannot interfere by the exercise 
of ita extraordinary powers under Section 
15 of the Charter Act. We, therefore, dis- 
charge this rule with costs, five gold mohurs 
being allowed as vakeel’s foes, 


The 17th February 1871. 
Present : 
The Hon’ble H. V. Bayley and Dwarkanath 
.  Mitter, Judges. 
Reogistration—Bubooleut— Bvidence. 
Caso No. 1952 of 1870 under Act X of 1859. 
Special Appeal from a decision passed by 
the Officiating Judge of Rungpore, dat- 
ed the 4th August 1870, reversing a dect- 
ston of the Deputy Collector of that Dis- 
trict, dated the 21st January 1870. 
Kisto Kalse Moonshee (Plajgtiff) Appellant, 


TINE 


Agemona Bewa (Defendant) and another 
(Objector) Respondents, 


~ 


187L] Civil THE WEEKLY 


Baboo Debendro Narain Bose for Appellant. 


Baboo Kishen Succa Mookerjee for Respond- 
ents. 
Where a knboolent for one yeer contains a provision 


extending its term to more than that period, It cannot 
be admitted in evidence without registration. 


Bayley, J—Taenre is no ground for this 
special appeal. The kubooleut is one for 
1274, and therefore it could not form the 
basis of an action for rent for 1275; but if, 
as is now contended by the pleader for the 
special appellant, there was a provision in 
the kubooleut extending its term to more 


‘than one year, the document cannot be sd- 


missible as evidences without registration. 
The gait, therefore, on the basis of the 
kubooleut entirely fails. 


It is next contended that the plaintiff 
ought to have gained a decree for the amount 
of rupees 70 admitted by Banikoollah, 


It appears that Banikoollah was not made 
a defendant in the present suit, which the 
plaintiff brought upon the kuboolent for 
rupees 126. Banikoollah only appeared as 
an objector in the case, and said that he 
held land by a transfer, and was liable for 
rupees 70 only asrent. In thisaction there- 
fore, upon a kuboolent not alleged to be 
given by Bunikoollab, but by the principal 
defendant, no decree could be given against 
Bunikoollah at all. 


We dismiss the special appeal with coste. 


The 18th February 1871. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Mookhtear — Suspension — O 
Wotice—Section 16 Act XX of 1866. 


Golab Khan, Mookhtear, Petitioner, 


Mr. S. Vertannes for Petitioner. 


Before a Magistrate can suspend « mookhtear from 
racte, he must observe the uirements of Section 
6 Aot XX of eo a a Kon and t mookhtear with a 

oopy of the charge t him a notices fixing a da 
on which such charge will be taken into consideration. á 


Kemp, J.—It appears that the Officiating 
Magistrate of Midnapore has suspended 


Golab Khan from practice in his Court or 
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in any Court subordinate to him in that 
Zillah. The Judge forwards the letter of 
the Magistrate with the remark that he 
thinks the Mookhtear deserves to lose his 
sunnud. Mr. Vertannes, who appears for 
Golab Khan, has drawn the attention of the 
Court to Section 16 Act XX of 1865, and 
he urges that under that Section it was 
neceasary for the Magistrate to send a copy 
of the charge to his client and alao a notice 
that, on a day to be therein appointed, auch 
charge would be taken into consideration. 


It appears from the record that the only 
notice Golab Khan received was one, dated 
the 16th November 1870, in which he is 
directed to show cause why he ought not 
to be suspended from practising as e mookh- 
tear, No charge was set out in this notice, 
and therefore the requirements of Section 
16 have not been complied with. We there- 
fore direct that the Magistrate will proceed 
according to law, and send a copy of any 
charge he may wish to make, or that may 
be made against the Mookhtsar, to the 
Mookhtear, and also a notice fixing the dsy 
on which such charge will be taken into. 
consideration. The day appointed to be 
within a reasonable time, so as to give the 
Mookhtear an opportunity to prepare his 
defence. In the meantime, pending the 
investigation, Golab Khan will remain under 
suspension, 





The 20th February 1871, 


Present : 
The Hon’ble E. Jackson and Onoocool 
Chunder Mookerjee, Judges, : 


Sateen A -MCRhe pro- 
tas 


Case No. 1789 of 1870, 


Special Appeal from a decision 
the Additional Judge “of 
dated the 24th June 1870, 
decision of the Moonsiff of 
dated tha 26th August 1869, 


passed by 
Chittagong, 
reversing a 
that District, 


Huree Nath Does (Plaintiff) Appellant, 


* versus 


Shaikh Aamut Ali (Defendant) Respondent, 
i : 


t 
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Baboo Okhil Chunder Sein for Appellant. 


Mr. G. A. Twidale for Respondent. 


dr pg E a seh ead cp 
tion that defendant, who had onse a tenant, was, 


notwithstanding the determination of his tenancy, bold- 
ing on as a trespasser, does not lle under Aot X of 1859. 


Jackson, J.—Tue decision of the Judge 
seems altogether wrong. The suit is pro- 
perly brought in the Civil Court It does 
not lie under Act X of 1869. It is a suit 
not only for ejectment, but also for meene 
profita ; and on this ground alone the snit 
‘could not be brought in the Revenue Court, 
‘as hos been frequently held by this Court. 
The cense will go back to the Judge for a 
decision. Costs of this appeal will abide 
the ultimate result of the suit. 


Mookerjee, J.—I concour. The suit was 
brought for possession of land with wassi- 
lat. The defence was that defendant is in 
possession as a mortgagee of the whole plot 
of land, and that as regards a portion of it 


a defendant hos a permanent ryotee 


nure; and that therefore on both these 
grounds the plaintiff cannot succeed in ob- 
taining possession. No objection was raised 
as to the jurisdiction of the Court. 


The Moonsiff decreed the claim of the 
plaintiff, finding that the defendant's allega- 
tions of an usufructuary mortgage and per- 
manent ryotee tenure was not at all establish- 
ed, while the plaintiff has proved his case, 


On appeal to the Judge, the same pleas were 
again urged hy the defendant os were raised 
in the Court of the Moonsif. The Judge, 
however, tukea the objection swo motu to the 
jarisdiotion of the Civil Court, and dismisses 
the suit of the plaintiff, holding that the 
action should have been bronght in the Col- 
lector’s Court under Act X of 1859. Now, 
the question of jurisdiction should be deter- 
mined from the allegations contained in the 
plaint, if the question is raised tn limine 
before the merits of the case are gone 
through. Looking to the plaint, I find the 
plaintiff statea? that the defendant was a 
kuran ryot of the plaintiff; that his tenancy 
hnd been determined three years ago; and 
that as, notwithstanding the determination, 
the defendant has retained ion as a 
trespasser, the plaintiff seeks to got possession 
with wasailat, 


Tf these allegations are “ pettoct, as the 
Gourt of fret instanoa has found them to be, 
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I cannot understand how the plaintiff could 
have gone to the Revenue Court, After the 
determination of the lease, and according to 
the allegations contained in the plaint, the 
defendant was no longer a tenant of the 
plaintiff. There is no relationship of landlord 
and tenant between the parties, and the 
plaintif is right in coming to the Civil 
Court, which is the only Court that oan give 
him fall redress and is competent to decide 
all the pleas raised by the defendant. The 
plaintiff is not to be at the mercy of the 
defendant, and it it not competent to the 
defendant to oust the Civil Court of its 
jurisdiction, simply by stating that he is 9 
ryot with permanent rights. The plaintiff 
also asks for wassilat which a Revenuo 
Court cannot award. For that reason also, 
the plaintiff was right in seeking the assist- 
ance of a Civil Court. I would also remand 
the case for an adjudication on the merits, 





The 20th February 1871. 
Present: 


The Hon’ble @.Loch and Dwarkanath Mitter, 
Judges. 


Arbitratora—Jurisdiction. 
Case No. 2095 of 1870. 


Special Appeal from a decision passed by 
the Officiating Judicial Commissioner of 
Assam, dated the lat June 1870, affirm- 
ing a decision of the Deputy Commission- 
a of Nowgong, dated the 22nd Marok 
1870 


$ 
e 


Moshahel Singh (Plaintiff) Appellant, 


CeTine 


Konomatty Bewa and another (Defendants) 
Respondents. 


Baboos Rajendronath Misser and Chunder 
Madhub Ghose for Appellant. 


No one for Reapondents. 


The decision of arbitrators on a yfattar not in differ- 
ence between tho parties nor referred to them, is nul 
and void for want of jurisdiction. 


Mitter, J.—THa question whether the, 
widow Konomutty was entitled to mains 
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tenance or not was not a matter in difference 
between the parties to thla suit, nor was that 
question referred to the arbitrators for deci- 
sion. Admitting, therefore; that the deci- 
sion of the arbitrators on the qnestions which 
were expressly referred to them, and the 
judgment of the Court, so far as it was passed 
in acoordanoe with that decision, is final 
and conclusive, the decision of the arbitrators 
on the question of maintenance most atill be 


considered as nall and void for want of juris- | 
diction, and the decision of the first Court ' 


eo far as it confirms that portion of the award 
mnst necessarily fall to the ground. 


We therefore, reverse that portion of the 
decision passed by the Court of firat instance, 
by which a sam of rupees 1,800 was allowed 
to the defendant Konomutty and her daught- 
ers. The remainder of the judgment mast 
stand good, as being in strict conformity to an 
award which was passed upon matters daly 
referred to the arbitrators. The result is 
that the plaintiff will be entitled to recover 
from the defendant, Konomatty, the sum of 
rupees 1,800 in addition to the property al- 
ready deoreed to him by the first Court. 


Each party must bear his own costs of 
this appeal and of the lower Oourts. 





The 20th Febranry 1871. 
Present : 


The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble L. B. 
Jackson and W. Alnuslie, Judges. 


Duty of Picadors—Oaxzce's books— 
Beotions 138 and 355, Act VIII of 
1859, 


Case No. 82 of 1870. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Tirhoot, dated 
the 4th December 1869. 


Jaggernath Sahoo and others (some of the 
Defendants) Appellants, 


versus 
Byad Bahoged Hossein and others (Plaintiffs) 
Respondents. 
Mr. J. W. B. Money for Appellants, 


Baboo Chwnder Madhub Ghose for Re- 
spondents, © 
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Order on the application by Mr. Money to 
be allowed to pui in the Casse’: book, it 
not kaving been tendered in evidence in 
the Court below. 


It is improper for a pleader to endeavour to influence 
a Court by reference toa course which another Court 

t think fit to adopt, or to the view whioh the Ap- 
pellate Court might take of its proceedings. 

A Caxeo’s book is mot strict] 
the meaning af Sectlon 855 
re. Before a document om be i 

ons of Section 188, Code of Procedure, the 
must eee whether it comes under the description 
a public record. 

Norman, C. J—I mave no hesitation in 
saying that we should not be exercising a 
proper discretion, if we were to admit the 
Cazee’s book in evidence at this stage of the 
proceedings, 


While the trial was proceeding before the 
Subordinate Judge, the book appears to 
have been sent for on the application of the 
plaintiffs, under the provisions of Section 
188 of the Oode of Civil Procedure. The book 
was in the Court of the Subordinate Judge, 
and it might have been used or referred to 
by the Court or put in evidence by either 
party at the time. The plaintiffs did not 
think fit to refer to itor touse it in any 
way, for what reason I do not know; but 
I can understand that the plaintiffs pleader 
might not have felt himself sufficiently 
strong to take up that book and to prove 
that the entries in it are false. 


On the other hand, tha defendant’s plond- 
er knew that the docament had been sent 
for and was in Coart. If he desired to 
make use of it, it was his duty to have re- 
ferred to it and directed the attention of the 
Court to it, He had the fullest opportanity 
of doing 80. 


It has been suggested that the book was 
put in evidence. Butwe flud that the book 
is not marked as having been admitted as re- 
quired by law. No reference is made to the 
Caroe’s book anywhere in the judgment, 


We have little doubt but that the 
ent’s pleader deliberately abstained 
ferring to the book, or ustng it in 
whatever in the lower Court 
dificult case to support, and i 
that the defendnat’s pluader kn 
his diffcaltiss would have be 
the book had been used and 
the Court below. The Co 
over by a Mahomedan J 
able experlence. -If the 


putforward,a full and 
+ 
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genuineness of the entries in August 1842 
would have taken place before a Jadge most 
competent to form an opinion on such a 
question, and in a place where evidence 
might have been within reach, 


The case was tried on the materials 
which the defendants thought fit to make 
use of, and it is clear from the judgment of 
the Subordinate Judge that the Casee’s book 
was never referred to by the defeudant’s 
vakeel. 


On the application of Mr. Money the 
book was sent for, and we find on referring 
to it that the entries relating to this trans- 
action are the last entries at the end of the 
book, followed by a number of blank sheets. 
It is plain from the appearance of the book 
that, if pat in, it would give rise to an en- 
quiry as tothe mode in which that book 
has been kept, which we are not in a position 
to make, 


On the face of the book matters are ap- 
parent which, if we recelve the book now, 
would give occasion to an enquiry upon 
which the Appellate Court ought not to be 
asked to enter, but which ought to have been 
entered upon before the Lower Court. 


Mr. Money has alluded to what may take 
place if this case goes before the Privy 
Council. 


I trnst that this Court will do its duty, 
ead that without referenoé to any person 
ont of doors, or to any other Court to 
whioh its decisions may go upon appeal, I 

desire to say that I think it improper to. 
endeavour to influence this tribunal by any 
reference to the course which another Court 
might think fit to adopt. I have no doubt 
that the Privy Council will do what they 
think fit, and if they think fit and proper 
to send for the Cazee’s book, they will exer- 
ise their discretion and jadgment and will 











any perticular view of its pro~ 
r even that there is a likelihood 


a legitimate argument to use 
urt that the Appellate Court 
erent view of the case, and I 
use it is not the first time 
has made a similar ob- 


Jackson, J.—I desire to express my oon- 
currence in the rejection of this book. There 
seems to be two ways of looking at the ap- 
plication for its being now received and 
annexed to the record—one, that it was used 
and dealt with by the Court below, pos- 
sibly in some such way as that hinted at by 
Mr. Money ; but it is clear that it was not 
so used. The second is that we should make 
use of the discretion vested in the Appellate 
Court under Section 855 of the Code of 
Civil Procedure, and allow the appellant to 
put it in as an additional exhibit. But I 
do not think we ought to do so, and chiefy 
for thia reason that the book in question is 
not strictly an official rebord, and before we 
should be in a position to refer to it or to 
use it with any effect, it would have to be 
established by the evidence either of the 
Cazee who kept it, or of some other person 
who has been responsible for its custody. 
It would be extremely unsafe to take up a 
book of this description, which purports to 
have been kept and used 80 years ago by a 
person not in the service of the Government 
or responsible to the Government, and after- 
wards deposited in the office of the Judge, 
and to deal with it as if it were undoubt- 
edly an authentic record. I do not think, 
therefore, we ought to deal with it under 
Section 355. 


Then we are asked to send for the book 
and inspect it under the provisions of Bes- 
sion 188 of the Code, which I have no doubt 
applies to Appellate Courts as well as to 
Courts of Original Jurisdiction. But before 
doing so, we should have in some way to see 
whether it was a document which comes un- 
der the description of a public record. Now 
this book does not bear that character at all, 
and upon such cursory inspection of the 
book as we have given to it, it appears to me 
that it would be extremely unsafe to use it 
asa public record. The appearance of the 
book suggests a doubt as to whether it oon- 
tained an eotry of the document in question 
in the way in which it now shows it. Un- 
der this Section, also, I think the applica- 
tion ought to be refused. 


As to Mr. Money’s allasions to the pro- 
bability of an appeal to the Privy Counoil, 
I concur in the pasadena” ge by the 
Chief Justice, having my not unfte- 
quently been witness to the use of language 
of the same kind by Mr. Money. 


Ainslie, J—I concur, 
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The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 
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Modhoo Soodun alone defended the suit, 
Toolsee Dossee not appearing. Judgment 
went against Modhoo Soodun, and Toolsee 
Dosseo was made liable with Modhoo Soodun 
for the costs only. 


Toolsee Dossee then applied under Seo- 













tion 119 of Act VILI of 1859, and having 
proved to the satisfaction of the Court that 
she was prevented by sufficient cause from 
appearing in the suit, the Moonsiff ordered a 
re-hearing of the suit inasfar as Toolaee 
Dossee was concerned. The order was 
passed on the 29th December 1869, 


Beview of ex-parte judgment—Ap- 
peal—Jurisdioction. 


Case No. 1701 of 1870. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
16th May I870, reversing a decision of 

the Officiating Moonsiff of Banooorah, 
dated 81st January 1870. 


The issues raised were, lst.—Whether 
Toolsee Dossee had relinquished her hus- 
band’s share or not. 2d.—If' such relin- 
quishment be not proved, how far can the 
former judgment be reversed ? 


Toolsee Dossee (Proforma Defendant) 
Appellant, 


VET sus 


Doorga Churn Paul and others (Plaintiffs) 
Respondents. 


Baboo Nil Madhub Sein for Appellant. 


Baboo Mohinaee Mohun Roy for Respon- 
dents. 


An order setting aside an ewparte judgment is final, 
ted from 


rocess. But an appeal will le 
f e without Juriediction, or if the 
application was admitted after the presoribed time, 


Kemp. J.—Tue special appellant in this 
case is Toolase Dossee. She was made a pro- 
formå defendant in a suit brought by Doorga 
Choro Paul and otbers to obtain their res- 
pective shares in certain monies and also in 
certain decrees. 


The main object of this suit, though it was 
ostensibly brought to recover the shares of 
the plaintiffs which had been appropriated 
by the principal defendant in the case, Mo- 
dhoo Soodan, the managing member of the 
joint family, was to exclude Toolsee Dossee 
from the share she inherited from her hus- 
band, one of the members of the joint family, 
under the im@gobavle averment that she had 
given up all right and title in her hosband’s 
estate, which was of a considerable value, for 
a consideration of a few maunds of paddy to 

° be given to her yearly in lieu of maintenance, 






On the first issue, the Moonsiff found that 
there was no proof that Toolsse Dossen. 
relinquished her husband’s share. The evi ` 
dence of tho witaesans-ur toe premise, 
considered to be tutored. The Moonsiff also 
dwelt on the improbability of Toolsee Dossee, 
ho had a daughter and grandson, consent- 
ing to any such arrangement for the paltry 
consideration of a few maands of paddy. 
The clear presumption in the opinion of the 
Moonsiff was, that the suit was brought in 
collusion with the male co-sharera of the 
plaintiffs to make away with the rights of 
Toolses Dossee. Toolsee Dossee wag there- 
fore declared not to be liable for the plaint- 
iff’s costs in modification of the former 
decree. 


On appeal the Judge, Mr. W. Tacker, 
reversed this decision. He observes that 
although no appeal lies from an order ad- 
mitting a review of judgment, yet when 
the case has been decided in review, any 
irregularities in admitting the review may 
be urged (Section 368 Act VIII of 1859), 
The Judge then says—* In this case the ap- 
“ plication for review was made fifteen months 
‘after the decree, and the applicant’s state- 
“ ment that she was not aware of the decree 
“ was not proved, bat was Tound to be false 
“by copy of a petition presented by the 
‘applicant in another Court. The acting 
“ Moonsiff, Baboo Thakoor Dass, had, there- 
“ fore, no power to admit a review of the 
“ judgment of his predecessor, Moalvie 
‘‘Bootul Tamkin. The order admitting 
“the review was, therefore, without juris- 





1 diction and cannot stand.” ` 


Q 
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The judgment of the firsts Court was 
reversed with costs. 


In special appeal the grounds taken are— 


ist.—That the order of the first Court 
passed under Section-119 Act VIL of 1859 
was final. 


Qnd.—That Section 868 Act VII of 
1859 is not applicable to this case, 


8rd.—That the Judge should have deter- 
mined whether the petition alluded to was 
really flled by the special appellant or with 
her knowledge. 


4th.—That there was no appeal against 
the order, and the reasons assigned by the 
Jadge for setting it aside are not in acoord- 
ance with the provisions of Section 119 ; 
moreover, the order appears to have been 
passed by the firs: Court upon good and 
sufficient grounds, 


An appeal will lie against an order setting 
aside an erparts judgment under Section 
119, if the order has been made without 
jurisdiction, or where an application’bes been 
admitted after the prescribed time,—- Volume 
VI Weekly Reporter, page 500. 


Section 868, quoted by the Jadge, does 
not in our opinion apply. In this case the 
Moonsiff gave excellent reasons fur admit- 
ting the review. He found that the special 
appellant, whom he examined, had satisfac- 
torily proved that she knew nothing of the 
fact of a suit having been brought against 
her, until the opposite party took out exe- 
cation. The petition alluded to by the 
Judge, the Moonsiff found on the evidence 
of the special appellant and the probabilities 
of the case, had never been presented by her 
or with her knowledge or sanction. 


It appears to us very clear that the suit 
was brought with the view of obtaining a 
decree to the effect that the special appellant 
had relinquished her right to her hnsband’s 
estate, which is of considerable value, for the 
paltry consideration of a few maunds of 
paddy. She was made a pro formå defend- 
ant, and although the decree obtained as 
against her did not declare that she had 
made any such relinquishment, she was sad- 
dled with the costs of the suit. 


This, therefore, was a jodgment passed 
ex-parte against a defendant who had not ap- 
peared, and Section 119 of Act VIII of 1859 
is applicable. The Moonsiff having given 
reasons, and, in oar opinion, good reasons for 


s. 
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being satisfied that the special appellant had 
proved that she was prevented by a safficient 
cause from appearing in the suit, and her 
application being within 80 days after pro- 
cesa for enforclug the judgment was at- 
tempted to be executed, his order under 
Section 119 was final. f 


We reverse the deciaion of the Judge and 
remand the case for trial. 


Coats to follow the result. 


The 21st February 1871. 
Present: 


The Hon’ble F. B We and F. A. Glover, 


Cs. 
a 


Beotion 159, Act VIII. 1859—Proce- 
dure. 


Case No. 44 of 1870. 


Speciat Appeal froma decision passed by 
the Judge of Tirhoot, dated the 16th 
September 1869, affirming a decision of 
the Subordinate Judge of that District, 
dated the 15th April 1869. 


Ajoodhya Doss and othera (Plaintiffs) Ap- 
pellants, 


versus 


Bibee Misron (Defendant) Respondent. 


Baboos Romesh Chunder Mitter and Bama 
Churn Banerjee for Appellants, 


dr. BR. E. Twidale for Respondent, 


Where an application was made ata very late stage 
of a case to enforces the provimons of Section 159 of the 
Code of Civil Procedure without proffer of ey es 
that the witness was abeconding or keeping out of the 
wey for che purpose of avoiding ths Girvice of che eum 
moos, the Appellate Court was hala to have been 
the case to secure the at- 
tendance of the witness, ugh material, 


Kemp, J.—Tus is a suit against the 
respondent, Museamat Misrun, to recover 
a sum of rupees 2,998-5 annas, principal and 
interest, being the balance alleged to be due 
by her ona buhee khatta @ the ploinud, 
who was the proprietor of a bauking firm 
in Moxzufferpore, and who alleges that Mus- 
samut Misrun had an account current with 
bis bank, and that the son of the aforesaid 
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Moussamut Misrun carried on* transactions 
on her behalf from the year 1270 to Magh 
1274 Faslee. Mussamut Misrun admitted 
deslinga with the plaintiffs bauk, bat takes 
exception to two of the itemsin the accounts 
of the plainuff, namely, toa sam of rupees 
8,000 and to another of rapees 800. Her 
objection was that her son, Moulvie Walles 
Alum, had received these sums on his own 
necount. 


In the first instance, the Conrts below 
decreed the plaiutiffs case. 


On appeal to this Court on the 18th 
November 1868, the case was remanded*® oy 
Justices Kemp and Elphinstone Jackson to 
the lower Court. We then observed that 
jt does not follow that even If the defendant 
Mussamut Misrun’s son was acting os her 
man of business, and was in the habit of 
drawing small sams for current expenses, 
that suci a course of dealing would of itself 
autborize the plaintiff, a banker, to advance 
to him, that is, to Moulvie Wullee Alum, 
such large sums as rupees 8,000 on one oo- 
casion, and rupees 800 on another, on bonds, 
We observed also that the very circum- 
stance that these sums were advanced on 
bonds, lent some weight to the presumption 
that they were advanced on the son’s ac- 
count but that however that was, it ought 
to be proved by the plaintiff that they were 
advanced on account of the mother; and we 
directed that the banker, the plaintiff, shdéuld 
be called upon to depose to the circum- 
stances under which these two sums of 
money were advanced, for, as observed by 
us, the mother’s statement was that the son 
had drawn these sums without any authority 
from her, and that the banker who bad been 
advancing them being unable to realize them 
from the son, had in collusion with him 
charged them to the mother’s account. 


On remand, the Judge found on the whole 
of the evidence that these sums were ad- 
vanced to the son of Mossamut Misrun on 
his own account, and not on account of his 
mother. 


We may observe before proceeding to 
judgment, that the plaintiff died very sbort- 
ly after or before the. remand order—it 
is not certain which; at all events he 
has not been examined and could not be 
examined. — gomashta, however, has 
been „examin The order of remand says 
that either the plaintiff or his gomastah, 
or some body acquainted with the tiansac- 
tiqns, should be examined; and so far the 





* 10 W. R, p 876. 
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plaintiff or his successor -have acted up to 


the order of remand by examining’ the 
gomasteh. 7 


The grounds taken in special appeal are, 
first, that the Lower Appellate Court has 
misconstrued the remand order in holding 
that it Jays down that it is not sufficient to 
show that Wullee Alum was his motler’s 
general manager, and that this fact at least 
establishes a primd facie case for the special 
appellant ; second, that the Lower Appel- 
late Court has misconstroed the evidence of 
the gomastab, and has not considered whe- 
ther his evidence and the khatta-book do not 
establish the plaintiff's case ; and third aad 
lastly, that as the order of remand distinctly — 
directed the lower Court to enforce the 
production of the buhee chittee or pass 
book from Woallee Alam, the lower Court 
was wroug in refusing to enforce his at- 
tendance on the application of the epecial 
appellant, merely because the application 
was not presented at the time of tle fret 
hearing but after the remand ; and that the 
Lower Appellate Court was therefore wrong 
in presuming against the bona Ades of the 
plaintiffs claim from the non-attendanoe of 
Wullee Alam. 


On the first point, it is very clear that the 
order of remand has been properly con- 
strued by the Lower Appellate Court. ' We 
directed the Judge most distinotly on this 
point, namely, that it was not soffcient for 
the plaintiff to show that Waullee Alam was 
his mother’s general manager, a fact which 
ia not denied by his mother ; but it is oon- 
tended in the latter part of the first ground 
of special appeal, that the fact of his being 
his mother’s general manager was sufficient 
at all events to establish a primd facis case 
for the special appellant. 


Now, it is admitted that no general power 
of attorney appointing Wallee Alum as his 
mother’s attorney is forthooming, though it 
hes been proved and the Judge has found on 
the evidence of respectable people that he 
was her general attorney. It appears, as 
remarked in the judgment of. Mr. Justice 
Kemp remanding the cast, that this lady, 
Mussnmut Misran, who resides at Patna 
and is a secladed female, had estates in 
Zilla: Moxzufferpore, and that for the pur- 
pose of secaring the punctual payment, of 
the Government revenue and preventing all 
chance of these estates being sold for, arrears, 
she had opened an acoount current with the 
plaintiff's bauking firm, and her son wes her 


attorney or manager for the purpose, of 
e $ ° i 
B 
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seeing that these sums where paid through 
the banking-house into the Collector’s 
Court. But it is said that in bis capacity as 
her attorney, her son granted leases which 
were subsequenty accepted by the mother, 
and that therefore he was from that circum- 
stance above shown to have been her accre- 
dited agent, and-that he had the power to 
raise money on bonds and to bind her by his 
contract. We think that this argument is 
wholly untenable. It might be that he bad 
the power to get from the banking-house 
certain sums on account of Government re- 
venue, and it is also clear that he did so and 
~ that his mother has not objected to the other 
items in the acoount which were expended for 
that purpose; but, as already observed in our 
order of remand, the foot that the son had al- 
ready overdrawn the account of his mother 
in the psyment of Government revenue, ought 
to have made the banker more cautious in ad- 
vanoing large sums of money to the son, and 
oharging the same to the mother without 
being in a position to prove that, at the time 
he made these advances to the son, he knew 
or had reason to know that the son was 
receiving this money on account of the 
mother. This he hes altogether failed to 
prove, and therefore the first ground of 
special appeal is desided against him. 


The second ground, namely, the mis-con- 
struction by the Lower Appellate Court of 
the evidence of the gomastah, has been 
shown {in the course of the argument to 
have proceeded from a mis-construction of 
the Lower Appellate Court’s judgment on 
the part of the pleader who drew the 
grounds of appeal, and this’ point was not 

ressed farther by Baboo Romesh Chander 

itter who conducted the case as pleader 
for the special appellant. : 


” On the last point, with reference to the 
enforcement of the attendance of Moulvie 
Walle Alam with the buhee chittee or 
pass book, we may observe that this Court 
in remanding the case did lay considerable 
stress, nd very properly so, on the atten- 
dance of this perty with the pass book in 
question. Is Cjicate that on the 18th of 
April 1869, after the remand, the special 
appellant did apply to the Court to enforce 
the attendance of Wullee Alum. It was 
said in the course of the argument that this 
‘application was made under Section 159 of 
tlie Code of Civil Procedure, 


Now, under that Section the party apply- 
Ing to enforo ita provisions must prove that 


* e-~ v aw 


the evidence of such witness or the produco- 
tion of such documeut is materigl, and that 
the witness or other person absoonds or 
keeps out of the way for the purpose of 
avoiding the service of the sammons. Now, 
that the attendance of this witness was ma- 
terial has already been decided by this Court 
in its order of remand, and no doubt his at- 
tendance was materiel ; but we find that no 
evidence whatever was given or attempted 
to be given in proof of the fact that Wallee 
Alum was absoonding or keeping oat of the 
way for the purpose of avoiding the service 
of the summona, a simple petition being put 
in when the arguments were commenced and 
at a very late stage of the case without prof- 
fer of any proof that Wulles Alum was ab- 
sconding or keeping out of the way for the 
purpose of avoiding the service of the sum- 
mons. We, therefore, think that under the 
Section quoted, the Lower Appellate Court 
was jostified in not postponing the case at 
that late stage and wes guite right in pro- 
ceeding to trial. 


All the grounds taken in special appeal 
therefore fail, and the special. appeal mast 
be dismissed with costs. 





The 21st February 1871. 


Present: 

The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 
Limitation—Dispossession— Grounds 
of dismissal. 


‘Case No, 2855 of 1870. 

Special Appeal from a decision passed by 
the Judge of Rajshahye, dated the 11th 
July 1870, reversing a dectsion of the 
Moonsiff of that District, dated the 15th 
February 1870. 


Huro Chunder Chowdhry (one of the Plain- 
tiffs) Appellant, 
Tersus 


Gobind Chunder Moitro and others (Defeud- 
ants) Respondents. 


Mr. J. S. Rochfort and Baboo Nuleet 
Chander Sein for A jpo 


Baboo Grija Sunkur Mojoomdar for Be- 


spondents. 
A tiffs failure to d onon the par- 
Ee Daed ia Ube ine te oot a A 
ground tor the dimin! of the sat 
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Mitter, J.—Wa think the ground on 
whioh the Subordinate Jadge has decided 
this case is a very narrow one. The mere 
failure of ihe plaintiff to prove that he was 
dispossessed on the particular date mention- 
ed in the plaint, is not of itself a sufficient 
ground to justify the dismissal of. the suit. 
If the plaintiff can prove that ho has a title 
to the property in dispute, and that that title 
is not extinguished by the operation of the 
statute of limitation, he would be entitled to 
a desres notwithstanding hia failure to eata- 
bliah the allegation that he was dispossessed 
on the date referred to above. 


We, therefore, reverse the decision of the 
Lower Appellate Court, and remand the case 
to that Court with directions to try— 


Istly.— Whether the plaintiff, or the per- 
son from whom he derived his title, had 
been in possession of the land in dispute 
within 12 years prior to the institution of 
this suit. 


Ondly.—Whother the plaintiff has a title 
to that property, and 


8rdly.—Whether the defendants are en- 
titled to a verdict on the ground of their 
title, l 


The coats of this appeal and of the Lower 
Appellate Court qill abide the ultimate 
result. 


The 21st February 1871, 
Present : 


Ths Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Special Appeal — Damages—Section 
6 Act ZI. 1865—Seotion 23 Act 
XEIIM. 1861. 


Case No. 1865 of 1870. 


Special Appeal from a decision passed by the 
Subor di wigs of Rajthahys, dated the 
28th June 1870, reversing a decision of the 
Moons of Serajgunge, dated the 29th July 
1869, 
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Brojo Soondur Bhadooree (Plaintiff) Ap- 


versus 
Eshan Chonder Roy (Defendant) Respond- 
ent. 


Baboos Sreensth Banerjee and Nullset Chun- 
der Sein for Appellant. 


Baboo Romesh Chunder Miiter for Respond- 


ent, 


A sult for damages not exceeding Re, 500 on account f 
ay to reputation, and pr e ia 
and professional position, comes in the pro- 
visions of Section 6 Act XI of 1865 and is not open to 
special appeal. 


Bayley, J.—We think that no special ap- 
peal lies in this oase under the provisions of 
Section 28 Act XXIII of 1861. 


We have carefully read the plaint, and we 
find that the plalatiff there not only pleaded 
injury to reputation, bat also consequent loss 
in business and in professional position, he 
being a mooktear in the Criminal Court. 
The case, therefore, not exceeding Ra. 600 
in value, comes within the provisions of Sec- 
tion 6 Act XI of 1865. 


The special appeal is dismissed with costs, 


The 21st February 1871. 
_ Present: 


The Hon’ble H. V, Bayley and Dwarka- 
nath Mitter, Judges. 


Special Appeal — Starmps — Section 
350, Gode of Oivil Procedure — 
igh Oourt. 


Case No, 2082 of 1870, 


Special Appeal from a decision passed by the 
Suborditcte wigs of Rajihahye, dated the 
6th August 1870, reversing « decision of the 
Moonsff of Nettore, dated the 19:4 May 
1870. 


Khan Mahomed ‘Shaha (Defendant) Ap- 
pollant 


, 
Perseus 


Lall Mahomed „and another (Plaintiffs) Re- 
pondenti, i 
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Baboo Nullet Chunder Sein for Appellant. 





Baboo Ashootosh Dhur for Respondenta. 


Under Section 850 Act VIII of 1859, it ts not for the 
A Court on the question of dow not 
riot thetcume Ei 


Bayley, J.—Wn think this special appeal 
must be dismissed with costs. 


The first objection is one which does not 
affect the decision on the merita. It appears 
that the first Court dismissed the plaintiff's 
case on the ground that the hoondee on 
which he based his suit was a fabrication. 


' The Lower Appellate Court, however, ac- 
cepted the hoondee as genuine. 


We think that under the provisions of 
Section 850 Aot VIII of 1859, when the 
decision of the Lower Appellate Court on the 
question of stamps does not affect the case 
on the merits, it is not for us to interfere, 


The second plea is thet the hoondes and 
the receipt of money not being duly attested, 
the plaintiffs suit based thereon muet fail. 


Now, the Lower Appellate Court bas found 
as a fact that the special appellant did re 
ceive the money. We see no such error in 
law as requires our interference in special 
appeal, and we therefore dismiss the special 
appeal with costs, 


\ 





The 21st February 1871, 
Present: 


The Hon’ble H. V. Bayley and Dwarkanath 


Mitter, Judges. 
Maps—Hvidence—Stamps. 
Case No. 2111 of 1870, 


Special Appeal from a decision passed by 

the Judge of Dinagepore, dated the 18th 
July 1870, affirming a decision of the 
Moomsiff of Maldah, dated the 19th 
March 1870, 


` = Kanuck Monee Dossee (one of the Defen- 
dants) Appellant, 


TIUS 


? = 4 fe i a Tear ‘ , 
Gopee Mandul and others’ (Plaintiffs) Re- 
2 spondonts, 
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Baboo Rajendro Nath Bose for Appellant. 





Baboo Tarusk Nath Sein for Respondents. 


A map is not admissible as evidence unlem It is 
stam ped. 


Milter, J.— Wu see no reason to interfere 
with the judgment of the Lower Courts. 
Both the Courts below have found that the 
plaintiff has proved his possession as well as 
his title. As this isa finding of fact, we 
cannot distrub it in special appeal. 


With reference to the map which was 
produced by the defendant, we entirely 
concur with the Lower Appellate Court 
in thinking that the defendant was not com- 
petent to produce fresh evidence at that 
late stage of the proceedings. Moreover, 
the document was not admissible as evidence, 
inasmuch as it was not stamped as it ought 
to have been. 


The special appeal is dismissed with costa, 


+ 





The 22nd February 1871. 
Present: 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 


Putnees—Kiste—Saliec for arrears— 
Clausé 3 Section 8 Regulation 
VIIL 1819—Spocial Appeal—Plead- 
ings. 


Case No. 205 of 1870. 

Regular Appeal from a decision passed by 
the Officiating Deputy Commissioner o 
Maunbhoom, dated the 20th June 1870. 
Darimba Debia (Defendant) Appellant, 

versus 

Nil Monee Singh Deo (Plaintiff) Respond- 

ent. 

Baboos Hem Chunder Bofferjee and Mo- 

hendronath Mitter for Appellant. 


Mr. R. T. Allan and Baboo Bhowanee | 


Churn Dutt for Respondent. 
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Where a putneedar’s 
the szxemindar, and ha is vented from collecting the 
routs of certain kists, he is not Hable for those kists. 
Where a telook is sold for arrears, the putneedar 
who Is sold ont ls not Hable forthe rent of the month 
in whioh the zeminder presented the petition, enjoined 

by Clause 8 Section 8 Regulation VIII of 1819, 


The High Court is bound to notice an argument on a 
point of Jaw raised in special appeal, even though it was 
not raised before that Court on a previous ocoasion when 
H passed an order of remand. 


on is disturbed by 


Kemp, J.—~Tue defendant is the appel- 
lant ia this case. ‘The plaintiff, who is the 
xemindar, tued the defendant to recover a 
sum of rapees 7,981. 


The defendant is the.putneedar under the 
xemindar, and her talook was sold on the 
2nd Aghran 1275 for arrears of rent. The 
plaintiff seta out at the foot of his plaint the 
kists payable for the year 1275 by the de- 
fendant. They amount on the aggregate to 
rupees 25,288-5-6-2-2. The amount reg- 
lized by the eslo was rupees 18,500. Then 
_ there was a sum of rupees 185 for costs of 
the sale under Regulation VIII of 1819, so 
that after crediting the sale proceeds minus 
the sale expenses, there remained a balance 
of rupees 7,486-11-4-2-2, with interest 
amounting to rupees 494-5-8-1-1, making a 
total of rupees 7,981-5. 


The plaintiff having obtained a deoree, the 
defendant then appealed to this Courtand this 
Court on the 7th March 1870 remanded the 
case. We found that the lower Court had 
not tried the right issue in the case, and we 
therefore directed the said Court to find 
whether the plaintiff did appoint a krook- 
sezawal, and whether he collested the rents 
direct from the ryots through the agency of 
of that krook-sezawal, and if so to what 
amount, We also dirested the lower Court 
to find whether, acoording to the kis!bundee, 
the defendant is liable for the one day’s rent 
of the month of Aghran, that being also in 
dispute. ki 


After remand, the Offisiating Deputy 
Commissioner finds that the defendant’s alle- 
gation of dispossession is nnsupported by the 
evidence, and the objection to pay the one 
day’s rent of Aghran unreasonable and 
invalid, He, therefore, gave the plaintiff a 
decree in full. Against this decision the 
defendant again appeals. 


Wa think Mat the decision of the lower 
Court must be reversed and this appeal 
desreed. It appears to us very clear, from 
the documentary evidence in particular put 
in by the defendant, that the xemindar 
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the sale made arrangements with other put- 
needars on the footing that they were to pay 
to him and to receive from the ryots seven 
kists, and that the remaining five kists were 
to be received by the defendant, the former 
putneedar, who had been sold ont on the 2nd 
of Aghran 1275. There can be no doubt 
of this, looking to the pottahs and kuboo- 
leats to which our attention was drawn 
during the course of the argument by Baloo 
Hem Chunder Banerjee, the pleader for the 
appellant, Looking to these kubnoleuts and 
pottaha, and to the deductions made from the 
jumma payable by the present putneedars 
and the amount to be received by the former 
putneedar, the defendant, it is clear that 
the new lessees had to pay the seven 
months’ kists, and not the flve months’ kists 
as contended by the plaintiff. Moreover, we 
find from the kubooleut of the tehaildar 
appointed by the plaintiff after the sala to 
collect the rents from that portion of the 
putnee whioh the plaintiff held khas, that 
the tehsildar was directed to collect seven 
kista and not five kists. 


Again, there is the oral evidence to the 
effect that the plaintiff did send ‘his jomndar, 
Soodut Khan, and that he did issue a pro- 
clamation or otherwise inetract the ryots of 
the putnee that they were not to pay to the de- 
fendant, the former putneedar, more than the 
five monthe’ kista, and that they were to pay 
the kists of the remaining seven months 
to the new patneedars or lessees. 


We also think that it is clear that under ne 
circumstances can the defendant be Hable for 
the kist of the month of Kartiok, for under 
Clause 8 Section 8 Regulation VIII of 1819, 
it is enacted that on the first day of Kar- 
tick in the middle of the year, the gemin- 
dar shall be at liberty to present a petition 
with a statement of any balances that may 
be due on account of the rent of the current 
year up to the end of the month of Agsin. 
Now, in this ocase, the semindar did present 
such petition and the sale took place accord- 
ingly. It is true that this argument was 
not raised on the former occasion when this 
eppeal was heard before the remand order, 
but as it is clearly a point of law, we think 
that we are bound to take notice of it 


We, therefore, hold for the above reasons 
that it is clear from the evidence, oral 
and documentary, that the possession of 
the defendant was disturbed by the aot 
of the semindar; that she was prevented 
from collecting the rents of the kists of 
Assin and Kartick ; and therefore that she 
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is on that account, and also because she 
is not under the Regulation abore quoted 
liable for the kist of Kartiok at all, entitled 
to a decree in her favor. 


If we were to hold otherwise, it is clear 
that the ryote of this mehal would have to 
pay twice over, that is to say, that they 
would have to pay the two kists of Assin 
and Kartick to the defendant ifthe zemin- 
dar’s contention be correst; and they would 


also have to pay the same kists to the new, 


putneedars according to the “bundobust” 
of the zemindar, “and therefore they would 
have to pay twice over. 


With reference to the one day of the 
kist of Aghran, it is unnecessary, as the 
kista of Assin and Kartick have been found 
to be not due, to exprees any opinion on this 
point ; but we may say that itis not an arrear 
which would be due by the defendant, 
according to the terms of her kistbundee 
and of Section 20 Act X of 1859. 


We, therefore, reverse the decision of the 
Lower Court, and decree this appeal with 
costs of all the Courts and interest, in favor 
of the defendant, appellant. 


The 22nd February 1871, 
Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Proceedings to keep alive a decrese— 
Section 20 Act ZIV. 1859—0on- 
struction. 


Case No, 887 of 1870. e 


Miscellaneous Appeal from an order pass- 
ed by the Additional Judge of Hooghly, 
dated the 30th July 1870, affirming an 
order of the Subordinate Judge of that 
District, dated the 15th January 1870. 


Rajeahuree Debia and others (Decree-hold- 
ers) Appellants, 


VETES 


Eaj Coomares Dossse and otheps (Judgment- 
debtors) Respondents, 
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Baboo Anund Chunder Ghossal for Appel- 


lants. 


Baboo Umbika Churn Bose for Respondents. 


The rule ap by the Privy Council, that 
Soe ee offloer araok or bond p74 
by the applicant, for enforcing or keeping in foree a 
decree, satisfies the term “ some p * in Section 
20 Act XIV of 1859, was held to apply to the act ofa 
Nazir in conducting a rale and remitting the proceeds to 
the Collector, and to the act of the decree- bolder in ap- 
plying for and drawing out a poition of those proceeds, 


Kemp, J.— We think that in this case the 
decision of the lower Court must be reversed, 
The sale in execution of the decree obtained 
by the plaintiff took place on the 25th of 
September 1866. This sale was conducted 
by the Nazir in the mofussil, and it is clear 
from the Nazir’s report, dated the 2nd of 
October 1866, whioh is on the flle and which 
we have perused, that after certain deduo- 
tions made by the Nasir for the expenses of 
conducting the sale and his owo barburdaree 
expenses, he remitted on that date to the 
Collector the balance of the snle proceeds. 
Now, it is admitted that the decree-holder 
took out the proceeds on the 4th and 6th of 
October 1866, and the present application to 
execute the deeree is made on the 2nd of 
October 1869. ' There is, as shewn to us, a 
conflict of decisions as to whether the mere 
taking out of sale proceeds is a proceeding 
to enforos a judgment, decree, or order, or 
to keep the same in force within the purview 
of Section 20 Act XIV of 1859 ; but there 
is a decision (which has been pointed out to 
ugin the course of the argument) of the 
Privy Council to be found in Volame V 
Bengal Law Reports, in the case of the 
Maharajah of Bardwan verses Baloram 
Singh Baboo and othera,* in which their 
Lordships, referring to a case decided by this 
Court, approve of the rule laid down in that 
decisiou,—the rule being that all acts done 
by the Court or by an officer of the Court, 
or bond fide by the applicant, for enforcing 
a decree or keeping it in force would satisfy 
the term “some proceeding ” iu the 20th 
Section. Now, here we have the act of the 
officer of the Court who conducted the sale, 
and who, by his report of the 2nd of October 
1866, remitted the sale proceeds on that day 
to the Collector ; and we have the decree- 
holder within reasonable time applying for 
nnd actually drawing out off the dth of 
October a portion, and on the 6th of October 
another portion, of the sale proceeds. 
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We, therefore, think that these proceed- 
ings were proceedings to enforce the decree, 
or to keep it alive within the meaning of 
Section 20 Act XIV of 1859. 


We reversas the decision of the lower 
Court ond deores this appeal with costs. 


The 22ud February 1871; 
Present: 


The Hon'ble F. B. Kemp and F. A, Glover, 
Judges, 


Onus probandi-—Procedure. 


Cases Nos. 1915 to 1918 of 1870. 


Special Appeals from a decision passed by 
the Subordinate Judge of Alidnapore, 
dated the 17th June 1870, reversing a 
decision of the Moonsiff of Txmlook, 
dated the 26th September 1369. 


Sreemuttee Dossee (Plaintiff) Appellant, 
versus 


Ram Nidhee Koondoo (Defendant) Respond- 


eni. ' 


The Advocats General aud Baboos Ashoo- 
tosh Dhur and Ram Chunder Milter for 


Appellant. 


Baboos Romesh Chunder Jitter, Katee Rio- 
Aun Doss and Huree Mohun Chucker- 
butty for Respondent. 


ln asalt in which plaintiff claimed 4 plota of lend 
as belonging to his patnes, and defendant alleged that 
they formed part of the resumed land of a Jote for 
which Le hed obtained a decree in a resumption suit 
and of which he had erer sinos been in possession, the 
parties went to trial on the issue whether the land. was 
mål as beyond the limits of the decree, or lakbaraj as 
included in according to which possession 
was given to defendant in execution. On a oon- 
alésration of what the letter had received onder the 
decree, the first Court held that he was not entitled to 
retain the disputed land. The Appellate Court did not 
kook beyond the plaintiffs chittabs. 


Hep that the cirenmstances justified the first Court 
in deviatag somewhat from the usual role of law as 
the orus į and that the course taken 

by it was most consonant with justice. 


Glover, J.—The plaintiff in these suite 
claimed four separate plots of laud, as be- 
longing to his putnee estates Dqobachuttes 
and Boistub Chuck. The defendant alleged 
that they formed part of. the resumed land 
of Khbyra jote in melial Gojae, for which he 
(defendant) obtained a decree in 1865 and 
of which he has ever since been in posses- 
sion. 


It appears that in 1868, the plaintiff aued 
the occupants of the land in questiou under 
Act X of 1859, but lost his case in conse- 
quence of the intervention under Section 77 
of the defendant; and it is to gat rid of 
the effect of that decision, and to establish 
his title, that the present suits are brought. 


The first Court found that the lands were 
not the same as those given to the defend- 
ant by the resumption sult, and that the 
plaintiff had proved his title to them. But 
the Subordinate Judge, on appeal, went on 
the general ground that the plaintiff bad 
not been able to prove that the plots apper- 
tained to Doobachuttee ; that the onus was 
upon him; and that he hud failed to aup- 
pore it. 


The objection taken in special appeal is, 
that the Subordinate Judge has taken an 
entirely wrong view of the case; that be has 
paid uo attention to the evidence on which 
the Moonsiff founded his decision, but has 
decided the appeal on au issue which was 
not raised in the Court below. 


We think that this case has not been 
properly considered by the Subordinate 
Judge. Asa general rule, no doubt, a plain- 
tif coming into Court to prove bis title 
would have the onus distiuctly upon him- 
self, and it would be for ‘him to prove his 
ense. But there were ciicumatances in this 
case which necessarily altered somewhat the 
usual rúle of law, and made the ‘course 
taken by the Moonsiff the one most congo- 
nant with justice. It spears that when 
the defendant got his decree for resumption, 
and got possession of the lands awarded on 
the 26th of September 1865, he gave a 
receipt specifying that he had received pos- 
session as per chittas, which give the ares 
and boundaries of the landa covered by the 
decree, so that there could be no difficulty 
whatever in finding out by a local enquiry’ 
whether the land now sued for did or did 
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not come within the area of that obtained 
by the defendant in the resumption suit 
When the rent suits were brought by the 
plaintiff, the Collector made a local erquiry 
(with a view to intervening on the part of 
Government), the result of which was that 
the lands*on which rent was demanded were 
` found not to be the defendant's resumed 
lands. Nothing came of this enquiry, and 
- it may be said that the report of the Ameen 
would not be evidence against the defendant 
in this case; but if this be put aside, there 
still remains a considerable body of the very 
best possible evidence to show what the de- 
fendant received, and on a consideration of 
which the Moonasiff held that he wes not 
entitled to retain the disputed land. 


Itappears to us that as the issue was 
framed. and decided by the first Court, it 
was not competent to the Subordinate Judge 
to make an entirely new case between the 
partice, and to call upon the plaintiff to 
prove his own case without reference to the 
evidence, which from the nature of the de- 
fence was brought pome forward at 
the commencement of the suit. There was 
no objection taken in the appeal to the 
Subordinate Judge, as to the way in which 
the Moonsiff had drawn the issues; and we 
think, therefore, that the Appellate Court 
should have heard and decided the case upon 
the whole of the recorded avidence, as the 
Moonslff did. and not have thrown ont the 
plaintiff's case without looking to the facts 
on which the judgment of the first Court 
had mainly depended. 


We may also observe that, on turning to 
the written statement of the defendants, we 
find that they rested their defence mainly 
upon the plea that the disputed lands were 
included within the lands for which they got 
a decree, and of which they got possession 
In execution of that decree. The defend- 
ants ssy—' the disputed land is not beyond 
the decree, and that they are in possession 
in execution of that decree.” So that the 
parties went to trial on the issue whether 
the land was mål as. beyond the limits of 
the decree, or lakheraj-as included in the 
ehittahs acoording to which possession was 
given to the defendant in execution of the 
decree, 


And the course taken by the Subordinate 
Judge is the more to be regretted, as the 
dispute could to all appéarance have been 
most satisfactorily disposed of by using the 
evidence on the record, The plaintif is 


the admitted owner of Doobachuttee and 
Boistub Chuok, and the defence is that the 
particular land in question was made over 
to the defendant in execution of his resump- 
tion decree. Nothing could be easier than 
to prove this by a comparison of the daghs 
aud chittahs, which were made at the time 
of execution, with the disputed land. There 
is no doubt whatever as to what the defend- 
ant was entitled to get under his resump- 
tion decree, and if the land now claimed is 
not incladed in the schedule of that decree 
and in the receipt of the 25th of September 
1865, it clearly cannot belong to the defend- 
ant. Itis contended that however that may 
be, the plaintiff cannot take possession of 
any surplus without establishing his own 
title, and that the failure of the defendant 
to prove that the disputed plots were inolad- 
ed in the decree will not give the plaintiff 
a title; but there is no question in this case 
of any third party’s right, and the issue 
which was settled and tried was whether 
the land belonged to the plaintiff's mouzah, 
or whether it formed part of the land given 
to the defendant by the decree of 1866. . 


The Moonsiff, after considering the whole 
of the evidence adduced on either side, held 
that the land was not included in the decree 
and that the plaintiff had established his 
title, The Subordinate Judge did not look 
beyond the plaintiffs chittahs. He appears 
to have ignored entirely the large quantity 
of documentary evidence on which the 
Moonsiff came to his decision, and to have 
dismissed the plaintiff's suit because he dis- 
believed his chittaha, We do not think that 
this was the right way to disposeof the appeal, 
The Moonsiff had gone into the evidence 
on both sides, and the Appellate Court should 
have done the same. The peculiar circum- 
stances of this case called in a more especial 
manner for such a treatment of the oase, 
inasmuch as an examination of all the re- 
corded evidence would have shown Incontes- 
tably whether or not the defendant had any 
just claim to the land, and that would onder 
the circumstances have given the greatest’ 
possible corroboration to the plaintiffs evi- 
dence. 


We think that this case, as well as the 
other three cognate ones, myfst be remanded 
tothe Subordinate Judge in order that ‘he 
may take the whole of the recorded evidence 
into consideration and pass a fresh decision 
in accordavte therewith, Costs will follow» 
the rouli, : 
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The 23rd February 1871. 
Present: 


The Hon'ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble G. Loch, 


Judge, 
Bureties — Withdrawal of security. 
Case No. 167 of 1870. 


Reaqular Appeal from a decision passed by 
the Recorder of Mouimein, dated the 
27th June 1870. 


Woon Chit Poe (Plaintif) Appellant, 


vtTsus 


Wee Chang and another (Defendants) Re- 
spondents. 


Jlr. C. Piffard for Appellant. 
Mr. J. W. B. Money for Respondents. 


laced in his (the surety’s) bands for the purpose of 
demnifying the oo-sureues, he loses hw romedy 
against the oo-sureties to. the extent of the seourity 
thos allowed to be withdrawn. 


Where money is permitted toremain in the hands 
of sureties in order to its being applied to the purpose 
to secure which they became sureties, it is the duty of 
each as between himself and co-suretios to see that 
the money ls not misapphed, 


Norman, C. J.—This is a suit which was 
brought in the Court of the Recorder of 
Moulmein, by one Woon Chit Poe against 
two persons Wee Chang and Aliyan Shoke, 
to recover contribution in respect of money 
paid by the plaintiff. as surety for one 
Awkin Fee, from the defendants his oo- 
sureties. By a bond, dnted the 2lat of 
December 1865, the plaintiff and defendants 
bound themselves to be answerable for, and 
to make good, any sums realized by Awkin 
Fee, and for which he might fail to account 
porsuant to the order of Court granting to 
him a cate i under the provisions of 
Act XXVIT 1860, empowering him to 
collect the debts due to the estate of one 
Mewsoon. : 


Mewsoon’s estate seems to have been con- 
siderable, and a large number of bonds and 





other securities came to the bands-of Awkia 
Fee, who proceeded to collect in the nsseta 
of the estate, On the 19th of January 1870, 
the Court directed Awkin Fee to pay into 
Court the sum of rupees 14,804. Awkin 
Fee failed to pay, was committed to prison 
for contempt, and on the 2let of Murch 
1870 the plaintiff and defendants, as the 
sureties of Awkin Fee, were ordered to pay 
the sum of rupees 14,804 into Court. 


On the 4th of May the plaintiff paid that 
sum of money, and immediately afterwards 
brought this suit against his co-aureties for 
contribution, 


The defendants by their Counsel oon- 
tended that the plaintiff Chit Poe had re- 
ceived monies belonging to the estate amount- 
ing to rupees 9,825 and 12 annas, No 
written statement appears to have been 
called for, but upon this allegation an issue 
was fixed which was as follows :— 


‘© Has the plaintiff since entering into the 
“surety bond received or retained out of 
“the estate of the late Mewsoon, a sum 
“ equal to that which he has paid under the 
‘* Court’s order, or any other, and what 
“sum P? 


At the trial the Recorder found that tha 
defendanta were liable each for one-third 
of the difference between rupees 14,804 
and rupees 9,825-12 annas, namely, rupees 
5,478-4 annss ; and he made a decree against 
each of the defendants for rupees 1,826-1 
anna with costs in proportion. 


From that decision the plaintiff appeals 
to this Court, and he contends * thas the 
“ facts of the case, as disclosed upon the 
“ evidence, do not constitute a valid defence 
“in law or in equity to the suit of the 
“ piaintiff (appellant), or an answer to the 
“whole or any part of the claim made by 
“ the plaintiff against the defendants his co- 


“í sureties.” 


The facts of the case, as we understand 
them, appears to be simple enough. We 
think there is very little real dispute or 
doubt on the evidence as to what those facta 
are. 

We have a witness who speaks to a oon- 


versation between the parties at the time 
when the bond was entered into. 


A person ofthe name of Bormiew soys he 
“ heard a conversation between Awkin Fee 
“ and Chit Poe about the Intter’s security. 


ss À, 


~ 


186 Disil 


THE WEEKLY REPORTER. 


Rukages. Vol. XY. 





“ There were four or five persons present at 
“the time the oonversation took place. 
s‘ Chit Poe aaid—‘ The old man oan do 
“nothing. We will take care of the money, 
“ documents, and other things,’ We were 
£ then outside the Court. The parties went 
“(inside the Court after that. That is all 
# I know about the matter.”’ 


Another witness, Kayn, takes up the story 
at this point. He says that he heard the 
conversation when Awkin Fee asked Wee 
Chang and Chit Poe to be his securities. 
The conversation which he heard took place 
inside the Court: it was in Mr. Maorne’s 
Court (Mr. Macrae is the Judge of the 
Small Cause Court). The witness says—I 
ic wns present. Ahyan Shoke said there 
“are two long jackets and-one short jacket. 
it Let the long jacketa be securities, Woe 
it Chang and Chit Poe said—‘ There are do- 
t * suments, let them take that.’ Chit Poe 
“and Wee Chang said to Abyan Shoke— 
“ Do not fear, we will take all the docu- 
“ ments’ ” 


The next event in point of time is spoken 
to by Chysoo, who is the brother of Chit 


Poe and his partner. He saye—* I remem- 


‘* ber when the parties to this sult became 
“t gsoutity to the Court for Awkin Fee. It 


'“ was not long ago Awkin Fee gava me 


“ some documents connected with Meowsoon’'s 
‘ostate. I made no list of the documenta, 
‘ or note of their receipt. I know Tomkin. 
“ I cannot read English. I do not know 
“ what the contents of the documents were, 
“ I merely mado a note in Chinese of the 
“number of the documenta, I returned 
“ some of the documents to Awkin Fee. I 
“ returned all of- them to him. He took 
“them one or two at a time. He did not 
“say what he wanted the documents for. 
“ Sometimes he brought the doenments 
“ back. When he did not bring back the 
*‘ documents he deposited ensh. I made 
“anote when Awkin Fee took a document 
“and brought back money. Awkin Fee 
“ gave mea list similar to No. 10 when he 
“gave the documents over to Chit Poe. 
t That list Awktn Fee took away long ago 
“t when he took away the documents. That 
“ was about 9 or 10 months ago.” 


Now, the evidence of these witnesses 
leaves no doubt whatever upon our minds 
that at the time when it was proposed that 
the several parties {should hecome sureties 
for Awkin Fee, it was arranged that Awkin 
Fee should deposit the bonda, papers, 

9 


and other documenta of title belong- 
ing to Mewsoon’s estate with the sureties. 
Awkin Fee himself says in speaking of 
Mewsoon’s estate—'* I collected some mo- 
“ney due to the estate * * *T gave 
it to Soobwa (Soobwa is another name for 
“ Chysoo), the brother and partner of Ohit 
“Poe * * -> I deposited rupees 8,000 
u or rupees 9,000 belonging’ to the estate 
“ of Mewsoon with the plaintiff after I got 
“ the certifionte. I think I got rupees 2,000 
“ odd from Tomkin, I have an account of 
“the same. I gave the amount to Chit 
“ Poo’s partner * * + œ T gave all the 
“ bonda and securities to Soobwa and Wee 
# Chang when I came beck from Rangoon. 
‘t T had no chest to keep them in. I gave 
“ No. 10 (which is a list of securities de- 
“ posited with Wee Chang) to Wee Chang. 
er not recollect how long it was after I 
got the certificate, I think 15 days or a 
“month. I gave some documents to Scobwa 
“ the same day I gave the others to Wee 
“ Ohang. Ithink I gave them the doon- 
“ments 10 or 16 days. after 1 got them 
“from the Court. I filed my accounts in 
“ Court,” 


Though he says that he had no chest, he 
does mot say that that was the reason why 
he made over the documenta to Woe Chang 
and Soobwa. 


Not only did he deposit the documents, 
but, as stated by the witness Chyaoo, when ` 
he took away any documents td collect 
money due upon them, he brought back the 
money and deposited it with the plaintiff, 
Chit Poe. When money was realized by 
Awkin Fee by means of doonments in the 
possession of Chit Poe or Wee Chany, the 
monies oollected were evidently brought 
to them to be held on the same terma as 
those on which ihe documents had been 
deposited. 


A. considerable som of money, amounting 
to rupees 9,825, was paid by Awkin Fee 
to Chysoo as money belonging to Mewsoon’s 
estate, The items appear at page L1 of the 
printed pnper-book. Of these items Awkin 
Fee says-—“I made seven payments to Soobwa 
“of monies belonging tp Mevwasoon’s ostate. 
“No. 11 contaius the items.” He says 
afterwards—-‘‘ When I paid ghe money to 
“ Ohit Poe, I did not tell him what it was 
“for” tis clear that this last statement 
must be taken with a considerable amount 
of qualification. In the first place, a sum ° 
of rupees 2,000 was realized in this way. 
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Chysoo snays—* I remember giving to Awkin 
“ Fee a document connected with Tomkin. 
“ He brought me money but did not say on 
“what account, He brought me rupess 
‘“ 2,000. I gave the document to Awkin Fee 
“ the same day I got the money.” 


We do not think any reasonable person 
can doubt that that money was the produce 
of Tomkin’s bond. Then there is a sum of 
rupees 2,067, which was the proceeds of a 
cheque given by Awkin Fee to Chit Poe. 
That cheqne was a cheque for money de- 
posited with Wee Chang, drawn by Wee 
Chang in favor of Awkin Foe, and forthwith 
handed by Awkin Fee to Chysoo. Both 
these sums consisted of monies belonging to 
the estate of Mewsoon. 


We have no doubt, notwithstanding the 
disclaimer by Awkin Fee, that the monies 
paid by Awkin Fee and received by Chit 
Poe were monies handed over as of Mewsoon’s 
estate, representing securities which, by the 
arrangement between the parties when they 
undertook the suretyship, were fo be dépo- 
sited with Chit Poe, the plaintiff, by way of 
indemnity tohim. That being so, we have to 
see, the surety having in his hands money for 
the purpose of keeping him indemnifled,— 
what became of that money. 


Now, as to two sums, one of rupees 2,000 
and the other of rupees 1,000, it is quite 
clear that they were with the knowledge of 
the plaintiff applied, not to the purposes of 
the estate of Mewsoon, but to the private 
purposes of Awkin Fee in connection with 
a certain Annack Farm in which he was in- 
terested. As regards the rest, the position 
of the plnintiff is this. He had monies be- 
longing to the estate of Mewsoon in his 
hands—monies which if he had chosen to act 
as a prudent mano, and taken the steps which 
it was open to him to take as a pradent man 
for the protection of his own interests and 
that of his co-sureties, he might have applied 
or have seen applied specifleally to the pur- 
poses of the estate. He might have refused 
to part with the money except for the pay- 
ment of the debts, or the expenses attending 
the administration of the eatate of Mewsoon, 
and if there was surplus he might have seen 
that such surplus was paid to the persons 
entitled to ita 


The plaintiff, however, permitted Awkin 
Feo to misappropriate and apply to his own 
private purpose 8,000 rapees ont of the 
ostato of Mowscon. He permitted him to 
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get possession of other sums without taking 
any sort of precaution to see that they were 
properly applied. He thereby lost seourity 
which was io his hands, and which by the 
arrangement with Awkin Fee and the co- 
sureties was placed in his hands for indem- 
nifying the co-sureties. According to the 
rale which governa the liabilities of sureties 
under the law as administered in England 
(See 2 White and Tudor, page 907), he 
would lose his remedy against the co-suretioes 
to the extent to which he allowed these 
securities to be withdrawn from him. The 
rule is one founded on equity and good sense. 
But apart from the general rale as applied 
in Eugland, upon the circumstances of this 
case, ou the facts as they appear on the evi- 
dence in this case, we think that the mean- 
ing and intention of the parties in permitting 
the money to remain in the hands of tha 
surety was that the money should be applied 
by the surety to the purposesof Mevwsoon’s 
estate; and it became the duty of each surety 
with whom money was deposited, as between 
himself and his oo-sureties, to see that the 
money was not misapplied. 


The resalt of that conclusion -ie that, as 
regards the rupees 9,825 referred to above, 
the plaintif by parting with it has lost 
his remedy as ngainst his co-sureties. 


But a point bas been ingeniously put. by 
the plaintift’s Counsel, Mr. Piffard, on the 
appeal before us, that plaintiff bas a similar 
complaint against the defendant Wee Chang 
as regards the money which had been de- 
posited with him. 


Securities were deposited with Wee Chang. 
Wee Chang received and paid over various 
monies, the accounts of which appear on 
the record. Of the monies collected on 
account of the estate daring the two years 
preceding, there was in his hands in October 
1868 a balance of rupees 4,897, and on the 
8rd of October 1868 Awkin Fee appears to 
have written a letter to Wee Chang, of 
which the following is a copy. 


“ Moulmein, 8rd October 1868. 
(S To S 


“ Wer CHANG, 


“ Moulmein. 
“ Gentleman, 
T beg to call upon you for the retura- 
“to me of the monies I deposited with you 
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“nt different times during the lagt two 
“ years as per detail at foot. 


“ As I have already informed you, this 
‘money is immediately and most urgently 
“ required for the purposes of the estate, 
“ to counteract the proceedings of Mah 
“ May, and to dispossess her of the greater 
“ portion of the estate of the late Mewaoon ; 
“and if not furnished within a short time, 
‘“ there will iu all probability be a heavy and 
“t irretrievable loss which must fall upon 
“ yourself as you are my security. 


“The balance due by you is rupees 4,397. 
“I cannot do more than again warn you, 
“which I do now, of the consequences of 
“your non-compliance with this demand; and 
‘“‘T-also beg to give you notice, thet if within 
“three days the money is not paid, I will 
“be compelled to ask the assistance of the 
“ Court against you, and perhaps sue you for 
“ breach of trust. 


“By complying with this demand, &c., 
“you will be simply protecting yourself from 
“ that heavy logs, which the contrary line 
“of conduct (hitherto pursued by you) if 
‘continued in will most certainly bring upon 
# yourself. 


“Your immediate and particular attention 
to this, and the favor of a reply, is requeste 
# ed. 

) “T remain, 


“ Gentleman, 
‘Your obedient servant, 
“ Awkin Fes,” 


Rather more than two months after this, 
hamely,-on the 16th December following, a 
letter was addreased to Wee Chang by Mr. 
De Wet, an Advocate at Moulmein, intima- 
‘ ting that ifimmedate payment of the sum 
of rapees 4,397, being money in his hand 
belonging to Awkin Fee, was not made, legal 
proceedings would be commenced against 
him. 


The result of thbee letters was that on the 
~22nd of December the whole sum of rupees 
4,897 was paid by Wee Chang, and it is 
important to see how that money was paid. 


Two sume of rupees 680 and rupees 1,700 
respectively were paid to Mr. De Wet, appa- 
rently—for there is not a partigle of evidence 
to the contrary, and the letter above-quoted 
would show thir—for the purpose of CRIT- 


ing on a litigation and conducting other 
business connected with the estate of Mew- 
soon. As regards rupees 2,067, that sam 
was transferred and paid to Awkin Fee. 
and taken immediately from the house of 
Wee Chang to the house of Chit Poe, the 
othar surety, where it was to remain, as we 
have no doubt, for the purpose of keepiag 
the sureties indemnified. 


Therefore, as regarda Wee Chang, he 
seems to have done every thing thata surety 
could reasonably do to see that the money 
was correctly applied for the protection of 
the co-sureties, and for the purposes of the 
estate to which it should properly have been 
applied. There is no imputation whatever 
upon the condact of Wee Chang. 


The result is that the judgment of the 
Recorder is correct, and we affirm his decree 
with costs. 





The 23rd February 1371. ` 
Present : 


The Hon’ble L. S. Jackson and W. Ainslie, 
Judges. 


Execution — Attachment — Mainten- 
ance. 


Case No. 405 of 1870. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Sarun, dat- 
ed the 12th September 1870. 


Monessur Doss (Plaintiff) Appellant, 
DETSHS 


Beer Protap Sahee (Defendant) Respondent. 
Mr, R. T. Allan for Appellant. 


Baboo Mohesh Chunder Chowdhry for Re- 
spondent. 


An order cannot legally be made do the 
tive attachment and sale of ajudgment-debtor's right 
to maintenance allowed by a decree ; but in view of an 
instalment of such maintenance being about to become 
Te faerie sel ees an order havieahl non-payment 
guc ent by the party o e and its nou~ 
receipt by the Judginent-debtor, 
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Jackson, J.—THe question which arises in 
this case is, whether a creditor holding a de- 
oree against a party, who is entitled fo an 
allowance by way of maintenance under a 
decree of Court, can proceed against soch 
mninienance asa fand out of which his debt 
may be satisfied. 


Tt is clear, on the one hand, that such sums 
as have slresdy become due on account of 
maintenance may be attached and applied to 
the payment of debts by order of Court. It 
is also clear upon the decided cases, that an 
order to,attach and sell prospectively a right 
to maintenance could not be sustained. 


It appears tome, however, that there is a 
means of meking an allowance nvnilablę in 
conformity with the Code of Procedure with- 
out making the order which I have stated 
cannot legally be made. 


The execution creditor’s diffloulty in this 
case is, that the debtor never allows the sum 
to become available, that is, `to remain due; 
but by receiving it promptly from the Maha- 
rajah, on whose estate the maintenance isa 
charge, defeats the judgment-creditor and 
prevents his taking the sume accruing 
due. It seems to me, under those circum- 
stances, that the Court may properly make 
an order in view of any instalment of allow- 
ance about to become due under the decree, 
that the Maharajah should not pay such 
sum to the judgment debtor and may forbid 
the judgment-debtor to receive such sum, 80 
that the amount may either be paid to such 
person as the Court may direct, or an ar- 
rangement be made under Section 248 for 
the collection or adminstration, if necessary, 
of the amount of the maintenance, 


Of course in making any such order, the 
Court would bave to be guided both by a 
consideration of the reasons for which the 
maintenance was accorded, so that the party 
entitled to it may not be deprived altogether 
of the means of supporting himself and his 
family, and also to the claims of other ore- 
ditors. 


I think, therefore, that the decision of 
the Subordinate Jodge must be set aside, and 
that he should be directed to take up the 
ease de novo, gnd pass such order as the oir- 
cumstances may render desirable with advert- 
ence to these considerations, Each party 
must pay his own costs, 


. Ainslie, J.—I concur 
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The 28rd February 1871. 
Present : 


The Hon’ble E. Jackson and Qnoocool 
Chunder Mookerjes, Judges. 


Retention of a deed of sale—Bight of 
suit—Joinder of ‘causem 


Case No. 1877 of 1870. 


Spseial Appeal from a decision passed by 
the Officiating Judge of Chittagong, 
dated the 2nd April 1870, reversing a de- 
cision of the Moonsiff of Howla, dated 
the 16th February 1870. 


Tripoora Soonduree (Plaintiff) Appellant, 
versus 


Rassick Chunder Kanoongoe (Defendant) 
Respondent. 


Mr. R. T, Allan and Baboo Okki? Chunder 
Sein for Appellant, a 


Baboos Chunder Madhub Ghose and Bama 
Churn Banerjee for Respondent. 


Where a party contracting to execute a bill of sls 
takes an advance of a part of the oonsideraton-money, 
and retains in his own possession the deed whieh he 
had taken away for registration, the other perty is 
entitled to bring a suit to recover the deed or to compel 
the defendant to execute a fresh document. 
tetas ere = 

Afookerjee, J.—Im this case the plaintiff 
states that the defendant had contracted to 
sell to him a certain piece of land ; that the 
plaintiff advanced a sum of 99 rupese, as 
part of the consideration-money which was 
fixed at 111 rupees, and he promised to pay 
the balanoe of the considerktion-mouey after 
the registration of the bill of sale. The plaint- 
iff also states that the defendant kept the ko- 
bala with him for the purposes of registering 
the same, but that he did not present the 
deed, as he agreed to do, to the registry 
office and has not got it registered. He 
therefore sues for a specific performance of 
the contract which the defendant had enters 
ed lato with him, cee: _ 
+ 


-r 
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The defendant denies the contract, denies | sale as he had promalsed to do. I do not see 


the exeoution of the kobala, and in fact de- 
nies all the allegations set up by the plaintiff 
in his plaint 


The Court of first instance held that under 
the Fall Bench Ruling, reported in page 51, 
X Weekly Reporter, the plaintiff was not 
entitled to possession ; butit gave a decree to 
the plaintiff for specific performance of the 
contract, namely, that the defendant should 
execute to the plaintiff a kobala as he con- 
tracted todo. On appeal by the defendant, 
- the Judge dismissed the entire claim of the 

laintiff, He seems to consider that the Fall 
Bench Ealing alluded to above applies en- 
tirely to the circumstances of the case. He 
saye—‘‘It has been urged by respondent’s 
“ nleader that the circumstances of this case 
“ sre peculiar ; that plaintiff actually obtain- 
“eda kobala or deed of sale from defend- 
“ant; ‘and that it was fetched fraudulently 
“ from her relation by defendant, when the 
*t said relation was endeavouring to have it re- 
“ istered at the registry office. Uuder such 
‘circumstances the pleader urges that, even 
“ifthe Fall Bench Ruling bare the obtaining 
t of a decree for possession and declaration of 
“right on specific performance, there is no 
t reason why a decree should not issue for the 
‘restitution of the document fetched from 
“her with a view to a renewed attempt at 
* registration.” 


The Judge goes on to say—' This Coart, 


“is clear that there was no such relief 
“ sought by the plaintiff in the lower Court, 
‘Sand that the asking of such relief was 
“ never contemplated till the hearing of the 
«Poll Bench Ruling came to light in tbis 
s Court.” He, therefore, thinks that under 
the enunciation of the law in the deofsion of 
the Foll Bench, he can give no relief to the 
plaintiff 


On referring to the plaint in this oase, we 
find that although the plaintiff seeks to re- 
oover possession of the land which the de- 
fendant had contracted to sell, he also prays 
that the Court will be pleased to order a 
specific perform&nce of the contract by re- 
quiring the defendant to execute a bill of 
sale. He doea not sue upon the unregister- 
ed document, which cannot be erase ee re- 
gistration law adduced in evidence before a 
Court of Justice. But the main gist of his 
potion appears to be that the defendant hav- 
ing contracted to execute a bill of sale of 
this property to him has not done so, namely, 


that a claim like this falls within the pur- 
view of the prinoiple laid down in the Full 
Bench Roling. I consider that although it is 
stated in this case that the defendant had 
executed-a deed of sale, what the plaintiff 
really means to say is that the defendant not 
having delivered that deed to him and not 
having registered it, he bas not carried out 
the terms of the contract he entered into with 
Lim. He is therefore, I think, at liberty to 
prove the contract which was originally 
made by the defendant with him, and on 
proof of that contract, I think, he is entitled 
to a relief. If we consider the law to bə 
otherwise and say, that because a document 
had been executed by the defendant which 
he bag not however delivered to the plaintiff, 
that the pleintiff from the mere fact of the ` 
defendant having put his signature to a do- 
cument cannot say that the defendant has 
not performed his part of the contract, we 
would be opening a door to fraud ofall sorts, 
and assisting a party guilty of fraud in de- 
priving an innocent man of his remedy. 
The case appears to me to be a olear one. 
It is a casa of non-fulfilment of contract 
entered into by the defendant with the 
plaintiff; and I am of opinion that under 
Act VIII of 1859, the plaintiff is fally 
entitled to ask the Court to compel the de- 
fendant to fulfill his part of the contract, 
namely, by requiring the defendant to give 
him a proper bill of sale. The mero execu- 
tion by defendant of a deed which he has 
retained in his possession, is no fulfilment of 
the contract that he has entered into with 
the plaintiff. 


I would, therefore, remand the case to 
the Court of second instance in order that 
the other issue in this onse, vis., as to 
whether there was a contract or not, may 
be tried, and the case decided according to 
the result of that enquiry. I cannot see 
why in such o case as this, the plaintiff 
cannot alao ask for possession to be given 
to him along with the kobale. It cannot 
be denied that after obtainipg a kobala fiom 
the defendant, the plaintiff will be at liberty 
to sue for posseasion of the land covered by 
that deed. Looking to Section 8 of Act 
VIII of 1859, I cannot understand why 
then plaintif cannot ask for possession and 
specific performance in the same suit, and 
why it should be necessary for him to ine 
stitute a seperate guit for possession, l 


phat he hag not given him a proper billof| Coste to abide the fual result, 
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Jackson, J.—I also think that this case | Dhunookdharee Singh (Plaintiff) Appellant 


ought to be remanded. The suit was on 
two grounds. One was to recover back a 
document, which the plaintiff alleges that 
the defendant took away from him for a 
certain purpose, but wiich he now falsely 
says is lost. The claim is either to recover 
that document, or if that docoment has been 
lost by the defendant to require the defen- 
dant to execute a similar document. The 
other prayer was.for possession. I quite 
agree with the lower Court in thinking that 
the suit for possession cannot at present be 
decided. But I do not see why the plaintiff 
should not recover the document. This 
document is most valuable to him. It 
‘was in his possession, but it was taken away 
by the defendant for a certain purpose. It 
seems to me quite immaterial whether it wes 
taken nway for registration or taken awny 
for any other purpose. ‘The defendant 
having taken it away for a certain specific 
purpose, is bound to restore it, and the 
plaintiff is entitled to bring a suit to recover 
it. Under these circumstances, I would 
remand this case to the Lower Appellate 
Court in order that it may try the question, 
whether the defendnnt did take away the 
document or not, If on enquiry it is found 
that he did take away the docament, it will 
order the defendant to restore it, or, if 
necessary, to execute a freeh document. 


The argument which has been used in 
this oase, that by doing so the Court would 
be using a document in evidence which is 
not registered, is wholly unsound. The do- 
coment itself is not used in any way what- 
ever. 


The 23rd February 1871. 
Present: 


The Hon’ble L, 8. Jackson and W. Ainslie, 
Judges. 


Limitation—Intermediate tenures. 
Case No. 1892 of 1870, 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 1st June 
1870, affirming a decision of the Hoonsiff 
of Pursa, dated the 20th January 1870. 


versus 
Gopee Singh (Defendant) Respondent. 
Baboo Tarwoknath Duti for Appellant. 


Baboo Khetternatt Bose for Respondent. 

The of certain land claiming to receive the 
Sag dete thn) ce ea cued toe idiot ae 
allaged mokururee intermediate tenure of 1257. It 
appeared also that plaintiff had been previously In 
occupation under a tiooa lease extending to 1268: 


HeD that before defendant could suoosssfolly plead 
limitation, it would be for him to show that the plaint- 
if bed notke of his claim to hold under a mokururee 
tenure, 


Jackson, J.—THE law of limitation ap- 
pears to have been erroneously applied to 
this case. 


The plaintiff is a purchaset from the 
owner of the land, and he claimed to be en- 
titled to receive directly the rents payable 
by the ryots; and for that purpose he 
sought to get rid of an alleged mokururee 
intermediate tenure set up by the defend- 
ant, 


The date of the mokururee so set up was 
in the year 1257. 


The Judge finds that the plaintiff had not 
shown that he was in possession of the land 
in dispute at any time within 12 years next 
before the commencement of the sult, 


It appears, however, that the plaintiff had 
been previously in occupation of this and 
some other land under a ticoa lease, of 
which the term extended down to 1268, 
because his kabooleut to that effuct was put 
in and was admitted by the defendant to be 
genuine, Now, it would be for the defend- 
avt onder those circumstances to show that 
the plaiutiff had notice that he held or claim- 
ed to hold under a mokaururee title set up 
before he could successfully plead limitation. 
The Judge will nd the observations appli- 
cable to this subjeot In the oase of Rajah 
Saheb Perladh Sein,* reported in XIJ Moore’s 
Iudian appeals, page 380 of the judgment 
It is not contended that there was any such 
evidence, and this being so the decision of 
the Judge must be set aside. The oase will 
have to go back to the Lower Appellate Court 
in orler that it may try whether the de- 
fendant had a real valid mokururee title 
or not, 


Ainslie, JI eoncur, 


* 12 W. R, PO, po 
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The 28rd February 1871. 
Present: 


The Hon’ble E Jackson and Onoocool 
Chunder Mookerjee, Judges. 


Joint decree—Heira—Guardian— 
Liability. 


Case No, 2088 of 1870. 


Speciul Appeal from a decision passed by 
the Subordinate Judge of Mymensingh, 
dated the 13th July 1869, reversing a de- 
cision of the Sudder Hoonsiff of that Dis- 
trict, dated the 20th March 1869. 


Brojo Mohun Mojoomdar (one of the De- 
fendants) Appellant, 


TIUS 


Roodronath Surmah Mojoomdar (Plaintiff) 
Respondent. 


Baboo Kalee Prosunno Roy for Appellant 
Baboo Nuleet Chunder Sein for Respond- 


ent. 


Ina suit against heirs inheriting equally, a Joi 
decree may DA passed withous determining the’ ably 


A widow defen a mlt as guardian of her minor 
son cannot he m hables in her own person as well 
as representing the heirs of her husband, 


Mookerjee, J.—In this case the plaintiff, 
who was a co-debtor with the defendants in 
a certain decree for costs passed ageinst 
them, seeks to reimburse himself for what 
he had been obliged to pay in execution 
over and in excess of his share of the liabi- 
lity under the decree. The suit is brought 
against the heirs of one Ram Mohun, who 
are four in number. The firet Court gave 
a decree for 100 rupees in favor of the 
plaintiff to be paki by the four sons of Ram 
Mohan jointly, and as regards the rest of 
the claim dismissed the plaintiff's euit. ‘The 
pinintif alone appealed to the Subordinate 
Judge, who confirmed that portion of the 
decree passed by the first Court. ‘She Sab- 
ordinate Judge also decreed the rest of the 
claim against Brojo Mohun. , 


Brojo Mohun appeals specially to- this 
Court, and urges, firstly, that a joint deoree 
§ 


THE WEEKLY REPORTER, 


Rulings, [Vol. XY. 





should not have been passed against him 
and his brothers for 100 rapees, but that the 
liability of each of the four brothers should 
have been determined in this suit. We are 
of opinion that this objection, even if there 
is doy force in it," not having been urged 
in the Lower Appellute Coart, for there was 
no appeal on the part of Brojo Mohun or 
his brothers, the defendant Brojo Mohun 
has no right to urge before us. We are 
also of opinion that there is no force in this 
contention, even if it lad been urged in the 
Lower Appelate Court. These four persons 
are the sous of Kristo Pris, and being Hin- 
doos there is no questien that all of them 
inherited equally, if they inherited any thing, 
from the mother. 


Another objection has bean taken to the 
decision of the Subordinate Jadge, namely, 
that he was wroug in making Brojo Mohun 
slone liable for the rest of the amount 
claimed in this suit. On reading the decree, 
we find that it makes the heirs of Ram 
Mohun and Roop Ram liable for costs. 
But in that oase the mother, Kristo Pria, 
appeared as the guardian of Brojo Mohan 
alone ; and therefore the right construction 
of that decree appears to us to be that the 
heirs of Roop Ram and Ram Mohun were 
the only persons that were made liable, 
But of the heirs of Ram Mohan only Brojo 
Hohuu was the defendant in that case, oud 
therefore Brojo Mohun was the person 
who along with the otber heir or hei:s of 
Roop Ram was made liable for the costs. 
According to this contruction of the decree, 
Brojo Mohun would have been liable to 
to make good the whole of the amount 
claimed in this suit; whereas by the order of 
the Subordinate Judge he is made liable as 
regards 100 rupees aloug with his brothers, 
and made solely liable for the reat of the 
olaim. We, therefore, find that there is no 
ground on whioh Brojo Mohun oan impeach 
tbe order of the Subordinate Judge, which is 
advantageous to him inasmuch ashe 1s made 
liable for an amount less than that for which 
he would have been liable. We confess, 
however, we cannot make ont wheat the 
Subordinate Judge means by holding the four 
defendants liable as to 100 rupees as heirs 
of Kristo Pria defendant, snd Brojo Mohua 
respousible fur the rest of the claim as the 
son of Ram Mohun. Krista Pria appeared 
in the former suit as mother and guardian 
of Brojo Mobun, a minor son of Ram 
Mohuon. Kristo Pria, therefore, was either 
liable as representing the estate of Ram 
Mohun or was personally responsible. .She 
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cannot be liable in her own person, as well 
ns representing the heirs of her husband. 
There is nothing in the decree mnking her 
personally liable, for she was no heir of Ram 
Mohun. But the other heirs of Ram Mohnon, 
who have heen made jointly liable with the 
appellant, have not chosen to appeal to us; 
nnd we, therefore, cannot interfere with the 
order passed against them. 


The oppeal is dismissed with costs, 


The 24th February 1871. 
Present: 


The Hon’bleE Jackson and Onoocool Chun- 
der Mookerjee, Judges. 


Hnhancemoent of rent—Presumption— 
Section & Aot X of 1859. 


Cases No 1044 of 1870 wider Act X of 
1869. 


Special Appeal from a decision passed by 
the Judge of Bhangulpore, dated the 3rd 
March 1870, affirming a decision of the 
Deputy Collector of that District, dated 
the 11th November 1869. 


Kunda Misser and others (Plaintiffs) 


Appellants, 
DETENS - 


Gunesh Singh and others (Defendants) 
Respondents. 


Baboo Luckhee Churn Bose for Appellants. 


Mr. R. T. Twidale for Respondents. 


In a suit for enhancement of rent the defendant is not 
entitled to the presumption arising under Section 4 Act 
X of 1859, where it nppears that his tenure commenced 
from a dats later thay the permanent settlement, sren 
if he proves payment at an uniform rate for 20 years. 


Mookerjee, J.—Ts is a suit for arrears 
of rent at an enhanced rate for 3 beegnhs 
and 6 biswaseof Jand. The plaintiff states 
that he served™ notice on the defendant at 
the end of Choit 1272, requiring him to pay 
rent at the rate of 4 rupees per beegah. The 
defendant pleaded that no notice wae served 
upon him and that he held a pottah, dated 


~ 


1259, from Kadir Khan and Nadir Khan, 
the former proprietors of this land, and that 
he has been paying rent according to thot 
pottah from that time downwards; and that 
the plaintiff in 1270 admitted the pottah 
aud received rent accordingly. 


This case was once before thia Court in 
special appeal, and it was remanded in order 
that the witnesses to the pottah who were 
in attendance in the Deputy Collector's 
Court might be examined. On remand, the 
Judge has examined those witnesses, and 
has changed his opinion and has now found 
that the pottah is a genuine document. He 
then remanded the case to the Deputy Col- 
lector to ascertain what was the rate pre- 
valent in the mousnb, and also suggested 
that the defendant might have an oppor- 
tunity to show whether on any other ground 
the enhancement was barred. On remand, 
the Deputy Collector allowed the defendant 
to file several other dakhillas extending be- 
yond 1259, and on proof of those dakhilles 
found that, inasmuch as the defendant hns 
proved that the rent has been paid at on 
uniform rent for the last 20 years previous to 
the anit, the enhancement was barred under 
Section 4 Act X of 1859. 


On appeal, the Judge affirmed the decision 
of the Deputy Collestor, and the plaintiff 
comes up to this Court in’ special appeal 
urging that from the written statement of 
the defendant and from the pottah produced 
by him, it is olear that the defendant’s 
tenure commenced only in 1259, so that 
he is not entitled according to his own 
showing to a presumplion under Section 4, 
that the land hnas been held at the rent 
which he now pays fiom the time of the 
permanent settlement. 


On a carefal perusal of the written state- 
ment filed by the defendant as well ns of the 
nottah, we find that this contention is good. 
The defendant no where alleges that his tenure 
wns in existence previous to 1259: on the 
contrary, there are words which convey a 
clear and distinct meaning that he obtained the 
pottah in 1259 for the first @me. The defend- 
ant’s case, therefore, being that he hasbeen in 
possession from 1269 under the pottah set up 
by him, we do notthiok that he is entitled ton 
presumption under Section 4. The latter 
portion of Section 4 saya that “unless it be 
proved that such rent was fixed at some 
latter period.” Now the potinh and the 
written statement show that the rent which 
the defendant has been paying has been fixed 
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at some period later than the date of the 
permanent settlement. Therefore, the de- 
fendant cannot claim any such presumption 
in his favor: his own title-deeds and his own 
admissions show that‘his-tenure commenced 
in 1259. The intention of the legislature ap- 
pears to us to be that where, ryot states 
that his tenure dates so far bnck as the date 
of the permanent settlement, and pleads that 
he has been paying rent at an uniform rate 
from that time, he is entitled to the benefit 
of n presumption under Act X, if he can 
show that he has been paying rent at the 
snme rate for 20 years next preceding the 
yenr of sult, Butitis merely a presomption 
which the legislature thought it necessary: to 
give to n ryot, because the permanent setile- 
ment had been made at a.very early period, 
nnd because it would be impossible at this 
distance of time for a ryot to show, by any 
strict proof, that he has been paying rent nt 
the snme rate from that time. Bat when 
from the defendant’s own statement and his 
title deeds it is apparent that his tenure 
commenced from a date Inter than the per- 
manent settlement, surely he is not entitled 
to anv presumption that the tenure existed 
from before. 


The case must, therefore, go back to the 
Court of firat instance for a determination of 
the other Issues in this case. 


Costs of this appeal will abide the final 
determination of the suit. 


The 24th February 1871, 
Present: 


The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble G. Loch, 
Judge. 


Rent-suit — Heceipts—Cause of ao- 


tion, 
@ 


Caso No. 1658 of 1870 ander Act X of 
1869, 


Special Appeal from a decision passed by 
the Judge of 24-Pergtnnahs, dated the 
12th May 1870, affirming a decision of 
the Collector of that Distitet, dated the 
4th January 1870. 


Huro Pershad Roy Chowdhry (Plaintiff) 
Appellant, 


versus 
Wooma Tara Debee (Defendant) Respondent. 


Baboo Bhowaxee Churn Dutt for Appel- 
lant. 


Baboos Anund Chunder Ghossal and Ram 
Chunder Mitter for Respondent. 


Where rents are not sued for within 8 years from the 
end of the year for which they are allaged to be due, 
the fact that damages were awarded against the plain- 
tiff ina former sult for not giving receipts for that 
year will not create a cause of action, 


Norman, C. J.—Iz appears olear that the 
plaintifi’s claim is barred so far as regards 
the rents of 1272 for chucks 15 and 16. 
The Judge, on appeal, has shown that the 
plaintiff ie in a dilemma, namely this, either 
the rents for chucks 15 and 16 have been 
paid, or not. If the rent has never, been 
paid, there was never any thing to prevent 
the plaintiff from suing for the rents of 
those shucks at any time within three years 
from the end of 1272, and there ib no pre- 
tence therefore for saying that the suit can 
now be maintained. If the rent of these 
two chucks has been paid, there is an end 
of the matter. The mere fact that damages 
were awarded against the plaintiff in a for- 
mer suit for not giving receipts for the year 
1272, will not create a cause of action or 
revive that which has been extinguished 
by payment If that decision was erro- 
neous-—if the damages awarded for not giving 
receipts were calculated on a wrong princi- 
ple and involved a refund of rents paid, it 
may have been a ground of dppeal from the 
Collector's decision. 


The appeal is dismissed with coats. - 
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The 24th February 1871. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Mf oney~deores —Hreoution sale—Prior 
mortgage. 


Case No. 2112 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of East Burdwan, 
dated the 29th July 1870, reversing a 
decision of the Moonsiff of Mungulcote, 
dated the 28th January 1870. 


Kuseemooniasa Bibee and others (Plaintiffs) 


Appellants, 
DETINI 
Huroonnissa Bibee (Defendant) Respondent. 


Baboo Umbika Chara Banerjee for Ap- 
pellants. 


Baboo Debendro Narain Bose for Respond- 
ent. 


Property having been mortgaged as security for 
money lent, the mortgages sued on his bond and elected 
to take a simple decree for money, in execution of 
which he sold the moitgazed land entering up satis- 
faction on his decree, became the purchaser, and got 
possession. He was afterwards qjected on a suit by 
a party claiming to hold on a prior conveyance fiom the 
Judgment-diebtor. 


Heup that having purchdsed with full knowledge, 
he could not after@vards bring a sult to have the mort- 


Gagal property declared liable, or saddle it with the 
money dus on his decres at che expense of an innocent 
far pert. 


wee Fw pm “Ewe re et 


Glover, Ji— We think that this special 
appeal must be dismissed with costs. The 
plaintiffs ancestor got a mortgage of the 
disputed property from the defendant No, 2, 
as security for mofey lent, on the 24th 
Assar 1266. He sued on his bond and got 
a simple money-decree on the Sth of April 
1865. This decree he executed in 1868 
agninst the jadgment-debtor’s land—the rame 
as bad been mortgaged—and himself became 
the purchaser of the property and got pos- 
session, entering up at the same time satis- 
fantion of his decree. After getting into 
possession, n claim was set up by the defen- 
dant No. 1 to the property undera fore- 
closed mortgage from the defendant No, 2, 
the deed of conditional sale being dated the 
2nd Byseck 1268. This claim was decreed 
in favor of the mortgagee defendaut, and the 
decision of the Court below was eventually 
confirmed by this Court, on the 17th De- 
combar 1868, by Justices Bayley and Mao- 
pherson. The case is to be found reported 
in the 10th Weekly Reporter, page 468. 
On thia decision being given agninst him, 
the plaintiff brought the present suit to have 
the mortgaged property declared liable for 
his claim. The Subordinate Judge has de- 
cided this point agninst him. 


We do not dispute the contention put for. 
ward by the special appellant’s pleader that 
plaintiff had authority to bring a suit of this 
nature. Many decisions of this Court have 
settled that a party getting a money decree 
upon s deed of mortgage hypothecating landa 
for the payment of the money due, can bring 
n subsequent suit to declare that property 
liable uuder hie mortgage; but in this casa 
the facts are different. The plaintiff, having 
the option either to elect a decree biuding 
the property or to take a simple decree for 
money, chose the latter. In execution he 
got possession of the property as belonging 
to his judgment-debtor and entered satisfac- 
tion of thedeoree. If, after that, he, having 
had full knowledge of what he was about 
aud knowing whatit was he was purchasing, 
is afterwards ejected on a suit by a party 
claiming.to hold the mortgnged property 
on n prior conveyance by the judgment 
debtor, we think that he cannot then bring 
n suit to have that mortgaged property 
declared liable or saddle it with the mo- 
ney due on his decree at the expense of 
nu innocent third party. A similar view 
has been taken by a Division Bench of this 
Court in the case of Shaikh Mahomed 


| Basiroollah versus Shaikh Abdoollah and 
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others, reported in Volume IV, Bengal 

Law Reports, pafe 35 of ie Appendix," in 

which the judgment of'the Court affirms 

the principle that a decree-holder mast abide 
by the consequences of steps deliberately 
taken by him, that he cannot afterwards 
urge the plea of a mistake on his part, and 
that the principle of- caveat emptor applies. 

We seo no reason to dissent from this prin- 

ciple, the less so in the case now before us 

as the plaintiff's bond is more than 10 years 
old and his decree more than six. 

The appeal is dismissed with costa. 
PES eee eee oe” E 
* The Mth January 1870, 
n ; 
The Hon'ble G. Loch and Dwarkanath Mitter, Judges, 
Case No, 898 of 1869, 

Aftsoslloncous Appeal from as order passed by the Oficia- 
ting Additional Judge of Chittagong, dated the 12th 
Juas 1860, afirmiag qp order of the Subordimats 
Judge of that District, dated the 80h December 1848, 


Shaikh Mahomed Bassiroollah (Decree-holder) 
Appellant, 


Pertus 


+ 


Shaikh Abdoollah and others (Jadgment-debtors) Ra- 
apfadonis. ) 


Baboo Luokhes Chura Bose for Appellant. 
Baboo Nulled Chander Sein for Respandénts, 


Look, J.—W think the judgment of the Court below 
is right. The decree-holder {s not in a better position 
than any other auction-purchaser, a stranger. In this 
case if the auctlon-purchaser had been a stranger, he 
would not have been entitled to recover his purchase- 
money, and this must be the case where the anction- 
purchaser is the decree-holder. We, therefore, reject 
this appeal with ovsts, sixtoen rupees being allowed 
ior pleader’s fees. 


, Uite, J.—I gouont: 
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The 24th February 1871, 
Present : 


The Hon'ble F. B. Kemp and F. A. Glover, 
udges. 


Lessor—Lessce—Mosne profits. 


Case No. 1893 of 1870. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota- 
Nagpore, dated the 10th June 1870, 
affirming a decision of the Moonsiff of 
Manbasar, daisd the Tth September 1869. 


Bheckumbur Singh and others (Defendants) 
Appeliants, 


versus ‘ 
Raj Chunder Ghose (Plaintiff) Respondent. 
Mr. G. A. Twidale for Appellants. 


Baboo Gopeenath Mookares for Respond- 
enk 


A lessor who ta ryots from paying rent to the 
lease wien the Lidar oam os to take possession, is liable 
for mesne profits even though he may not himself ool- 
lest the rents, 


Kemp, J-—Tamax are no grounds for this 
special appeal. The defendants are the 
grantors of the lease to the plaintiff, and the 
plaintiff's case is that on his attempting to 
take possession of the property leased to him 
by the defendanta, the defendants induced 
the ryots to withhold the rents, and that the 
defendants appropriated the mangoes and 
fish and dispossessed him. 


Both Courts have found that the defen- 
dants did induce the ryots not tocome toa 
settlement with the grantee, the plaintiff ; 
that they turned off his ploughs when he 
attempted to oultivate the land and prevented 
the ryots paying rent to him, and therefore 
gave the plaintiff sa decree with wasilat to 
be ascertained in execution of that decree, 


The defendants now appeal*speoially, urg- 
ing that they ought not to be made liable for 
wasilat onluss it be clearly shown that they 
colleuted the rents. The lower Courts hsv- 
ing found has the defendants granted a lease 
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of this property to the plaintiff, aud after 
doing so, when the plaintif come to take 
possession, that they prevented the ryots 
paying rent to him, they have been rightly 
charged with wasilat. 


The wasilat will be, ss directed by the 
lower Courts, nscertained in exeontion of 
this decrea ; aud such amount of wasilat will 
be awarded as may be found on that enqoiry 
to have been appropriated by the defen- 
dants, 


The special appeal will be dismissed with 
coats. 





The 24th February 1871. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Hindoo Law—Inheritance—Byragees 
— Kopt mistrosses — Marfutwaree 
payment of rent. 


Caso No. 2142 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of East Burdwan, 
dated the 7th September 1870, reversing 
a decision of the Aloonsiff of Aunguloote, 
dated the 22nd January 1870. 


Khoodeeram Chatterjee (Plaintiff) Appel- 
lant, 


CET SKS 


Rookhinee Boistobee (Defendant) Respond- 
ent, 


Baboo Umbika Churn Banerjee for Ap- 
pellaut, 


Baboo Motee Lall Mookerjes for Re- 


spoudent, 


A Hindoo by becoming a byrages does not divest 
hlineelf of all ek 10 family estate, which on his 
death devulves on his herra, and not on a kept mistress, 
although she may have pexformed hin tunmal rites on 
Recount of his being an out-cam, 


Payment of rent marfutwaree confers no tee ttle 
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Kemp, J.—Tup plaintiff in this case, the 
special appellant, purchased from Guoga Na- 
rain his malikee rights iņ certain lakheraj 
lands, and also his rights in a oertain jummaie 
tenure. Gunga Narain, the plaintiff's vendor, 
purchased from Shiboo, who was the heir, 
as alleged by the plaintiff, of Nobo Krishto. 
The dispute before the Oourt refers to the 
jummaie land only, it having been found 
that Gunga Narain was the proprietor of the 
malikee rights by the Judge, and that deoi 
sion has become final. In the first Court the 
Moonsiff held that Nobo Krishto was suc- 
ceeded by his nephew Shiboo, that Shiboo 
sold his jummaie rights which he inherited 
from Nobo to Gonga Narain, and that 
Ganga Narain sold to the plaintiff; thas 
Rookhinee was the kept mistress of Nobo; 
that she was not entitled to succeed as his 
heiress ; and that therefore the plaintiff being 
the purchaser of the jammaie holding of 
Nobo Krishto was entitled to direst posses- 
sion of the same, and he therefore gave the 
plaintiff a decree. There was no appeal, 
we may observe, by the plaintiffs vendore, 
who were the parties principally concerned ; 
the appeal was on the part of Rookhinee 
alone. Rookhinee did not in any way im- 
pugn the genuineness of the bill of sale to tha 
plaintiff. Her contention appears to have 
been, as shewn in her petition of appeal, os 
to whether Shiboo was the heir of Nobo 
Krishto, and as his heir had any right to sell 
to Gunga Narain. Rookhinee appears to 
have been examined in the Court below, 
and in her examination she says that “ I, as 
“ heiress of Nobo Krishto, am dwelling in 
“the house; if the plaintiffs purchase be 
“ good, he can receive rent from me bat he 
is not entitled to eject me.” The Lower 
Appellate Court has found that Shiboo is 
not the heir of Nobo Krishto, but gives no 
reason whatever for coming to that finding. 
The Subordinate Judge saya that Rookhinea 
is the heiresa of Nobo, and he apparently 
comes to this conclusion because she per- 
formed the funeral rites of Nobo who waa 
an out-cast, The Subordinate Judge also 
finds that the house in dispute was built 
by Nobo Krishto sud Rookhinee jointly, 
and Rookhinee has been paying rent for the 
snme. He, therefore, dismissed the plaina 
tiff’s claim with reference to the jummaig 
tenure, Ea 


We think that the decision of the first 
Court is a right decision, aud that the deci- 
sion of the Sulprdinate Judge is altogether 
wrong. As alrendy observed, there was no 
conWatiog on the pars of the plaintiff’, 

$ 


198 Civil » 


THE WEEELY REPORTER. 


Rulings. [Vol]. XV. 





vendors as to their having parted with their 
rights to the plaintiff, and Rookhinee in her 
examination does not seem to question the 
plaintiff’s purchase, but she says that he is 
not entitled to any thing more than. the 
receipt of rent from her. The Subordinate 
Judge is clearly wrong when he says that 
Nobo Krishto aud Rookbinee have jointly 
boilt this hoase, for on referring to the 
evidence of Rookhinee we find that she dis- 
tinctly states that the house was built by 
Nobo. He is also clearly wrong in saying 
that Rookhinee jis the heiress of Nobo. It 
is very clear that under the Hindoo Law, 
Nobo Krishto’s heir would be his nephew 
Shiboo, Nobo by becoming a byragee did not 
divest himself of all title in his family estate, 
and therefore on his death hia heirs would 
be entitled to inberit that estate and not his 
kept mistress, although she may have per- 
formed his funeral rites on account of his 
being an out-cast. Tho lower Coort is also 
wrong in laying nny stress on the payment 
of reut by Rookhinee, The dakhilas show 
that Nobo Krishto is the ryot mentioned, 
aud Rookhinee’s name is merely mentioned 
marfutwaree, and thosa payments of rent by 
Her would not confer upou her any title to 
the property. It is clear that Shiboo is 
Nobo’s heir and that he sold his rights to 
Gunga Narain, and Gunga Narain having 
gold to tho plaintiff the plaintiff is entitled to 
the jamusie lands and to eject Rookhinee. 


| We, therefore, reverse ihe decision of the 
Subordinate Judge aud restore the decree 
of the first Court with all costs payable by 
the defendant, respondent. 





The 24th February 1871. 
Present: 


The Hon'ble J. P. Norman, Officiating 
Chisf Justice, and the Hou’ble G. Loch, 
Judge. 

Authorised agent—Seotion 301 Act 

VIII of 1859. 


Kishoree Mohun Bose, Petitioner, 


vertus 


Gour Monee Doses, Opposite party. 


— 


Baboo Bama Churn Banarjea for Petitioner. 


Baboo Nil Madhub Sein for Opposite party. 


A wakesl may bea “daly authorized agent” within 
the meaning of Section 801 of the Code of Civil Pro- 
cedure. 


Norman, C. J.—T ast of opinion that this 
rule must be discharged with costa. 


It appears to me that the application is 
vexatious. The facts ere simply these :- - 


Gour Monee Dossee applied to the First 
Subordinate Judge of the 24-Pergunnalis for 
leave to sueta formå pauperis. 


She is n woman who, according to the 
usages and customs of the country, ought 
not to be compelled to appear in public. 
Her petition is signed and verified by her- 
self, and it was preseuted to the Court by a 
pleader of the Court. After the petition was 
admitted, or I should rather say received, 
the Subordinate Judge issued a commission 
to examine the petitioner regarding the 
merits of her claim aud her property in the 
manner provided for by the 803rd Sectioa. 
After the making of that order, Kishoree 
Mohan, who is the person agninet whom the 
complaint was mnde—the persou who would 
be the defendant iu the suit—presented a 
petition, objecting that Gour Monee’s petition 
had not beeu presented by a duly authorized 
agent, as required by the 30lst Section, and 
prayed that the petition should be taken of 
the file. 


On that petition the parties were heard, 
and the Subordinate Judge passed an order 
stating that the 30lat Section oontained 
nothing which prohibited a pleader from 
presenting a petition on behalf of a psuper. 


The petitioner then came up to-this Court, 
and without distinctly bringing it to the 
notice of the Court by his petition that there 
had been any adjudication by the Subor- 
dinate Judge on Gour Monee’s petition, and 
that the petition had been admitted after a 
determination and adjudication on thie point 
by the Subordinate Judge, obtained a rula 
from a Division Benoh of this Court calling 
upon the other aide to show cause why the 
order of the Subordinate Judge admitting 
the petition should not.be setenside, 


Now, I cannot help thinking that if it had 
been properly and distinctly brought to tha 
notice of the Court that there had been suck 
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an adjudication and determination by the 
Subordinate Judge ns above referred to, the 
rule would not have been granted. I think 
the Coart would have said— If you are not 
“satisfied with the order of the Subordi- 
“nate Judge, if you have an appeal go 
“to the Judge on appeal with a petition 
“on a proper stamp. If you have uo ap- 
“ peal, we cannot help you.” 


Baboo Bama Churn Banerjee for the peti- 
tioner says that the petition to the Judge 
and the order on it were read to the Conrt, 
but certainly it is not mentioned in the peti- 
tion to this Court that there was any adjudi- 
oation by the Subordinate Jadge after hearing 
both parties. However, a rale was iesued 
and an explanation was oalled for from the 
Subordinate Judge, and the Subordinate 
Judge in his explanation says that he does 
not understand but that a pleader mny be 
an authorized agent under Section 801. 


Upon this the other side was called upon 
to show cause why the order of the Sabordi- 
nate Judge of the 12th of September 1870, 
allowing the plaintiff to sue as n pauper, 
should not be set aside. 


The case coming on to-day, we have 
thought it right to call on Baboo Bama 
Churn Banerjee to support the rule, and to 
show that the vakeel by whom the petitioner 
was represented may not be an onthorized 
` agent within the meaning of the 30lst Seo- 
tion. It is hardly necessary to stnte that 
there is nothing in the character of a vakeel 
which would disable him from acting as the 
ngent of a pauper who has suffered an injury. 


Section 801, dealing with paupers, accords 
to them a privilege which is not allowed to 
other persons uuder Section 25. It provides 
that “if the petitioner be a female, who 
“according to the custom and manners of 
“the country ought not to be compelled to 
“appear io public, the petition may be 
“ presented by a duly authorized agent who 
“may be able to answer all material ques- 
“tions relating to the application, and who 
“ghall be liable to be examined in the same 
“ manner as the party represented by him 
“might have been examined had such party 
“attended in person.” A plaint under 
Section 25 can only be presented by the 
plaiauff in pérgon, his recognized agent, or 
by a plender. 

Now, what are recognised agents appears 
by reference to Section 17. Recognised 
agents are a very limited claas, but the peti- 
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tion of a pauper may be presented by a duly 


authorised agent—not snch agents only as 
are mentioned in Section 25. . 


If the Subordinate Judge, dealing jadioially 
with the materials before him, had come to 
a wrong conclusion as to the facts on the 
question whether the vakeel was the agent 
duly authorized by the petitioner, I think 
we should not have authority under Section 
15 of the 24 and 25 Vic. 104 to deal with the 
question of faot as if it were before us ona 
regular appeal. The Judge considered that 
the vakeel was a duly authorized agent with- 
iu the meaning of the 801st Section, and 
iu this we think he was right, 


It is said that the Indy executed a vaka- 
lutuamah which authorized a large number 
of vakeels to appear for her. (This does 
not appenr in tbe petition, but it has been 
mentioned before us by Baboo Bama Churn 
Banerjee aud we accept the statement.) Two 
of these accepted the vakalutnamah, and one 
vnkeel ultimately presented her petition. 
Now, it is not stnted anywhere in the peti- 
tion that that vakeel was notin a position 
to answer all material questions connected 
with the petition or relating to the applica 
tion. 


Was he nn agent duly authorized or not ? 
We oan soarcely do otherwise than nssume 
that when he accepted the power to act for 
the lady, when he consented to present her 
petition, he must have taken the petition 
into his hands and read it. If his mind was 
constituted like that of all other persons 
with whom our experience has brought us 
in contact when undertaking the cause of a 
praper, he would have taken care to ascer- 
tain from the petition that the facts stated 
in the petition were trae and capable of ba- 
ing substantiated. No pereon with the 
legal training of n vakeel would take a case 
from a pauper without satisfying himself on 
this point. A regard for his own interest 
as well as for his own character would 
render it necessary that he should do so ; and 
it cannot, therefore, be presumed in the pre- 
sent case that the vakeel who appeared for 
the pauper was not capable of answering all 
material questions connected with her appli- 
cation, ond that he had not that amouut of 
knowledge that is required in authorized 
agents under Section 805. 

Speaking for myself, I may say that in 
my opinion the order of the Subordinate 
Judge is perfectly correct. I think that the 
course taken by the petitioner is one that has 
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been adopted by him for the purpose of em- 
barrassing the poor woman to whom he is 
opposed. Although costs are not usually 
awarded in proceedings in formå pauperis, 
I think that in this case the rule should be 
discharged with costs. We assess the 
plender’s foes at 2 gold mohursa, and the 
petitioner must also pay the amount of 


stamp-duty due to Government on account 
of these proceedings. 


Loch, J.—I eoncur in the order made by 
the Chief Justice. Tho question as to whe- 
ther the party who presented the petition 
was a duly nutherized agent was one for the 
Subordinate Judge to determine, and on the 
objection raised by the petitioner the Sabor- 
dinate Jadge did hear and determine that 
question, and certainly there is nothing in 
the finding to which the Sabordinate Judge 
has come that is either contrary to law 
or improbable in itself. There is nothing to 
prevent a pleader of the Court being a daly 
authorized ngent as described in the law, 
and as`this bas been found by the Subor- 
dinate Judge there is no ground for asking 
the interference of the High Court in the 
manner which has been done in this oase. 


The 25th February 1871. 
Present: 


" The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Joint Hindoo family—Separation— 
Re-union, 


Case No. 1989 of 1870, 


Special Appeal from a decision passed by 
the Subordinate Judge of Hooghly, dated 
the 81st Moy 1870, modifying a decision 
of the Hoonsiff of Hurripal, dated the 
8lst Mareh 1870. 


Potsmbur Dutt (Plaintiff) Appellant, 


° 
veTINE 


Horish Chonder Dutt and another (Defend- 
ants) Hespondents. 


Baboo Bykuntnath Paul and Moonshee 
Mahomed Yusoof for Appellant. 


Baboos Hem Chunder Banerjee nnd Omen- 
dronath Chatterjee for Reapondents. 
s 
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Where the partition of a family is made 
simply for the purpose of determining what the share of 
one momber i and after his secession the other 
members continue to live together and meas together 
remaining to all intents and as they were 


before, thease others must be presumed to have re-united. ` 


Glover, J.—Ir will be unnecessary to 
detail at length the circumstances of this 
rather complicated case, inasmuch as the 
special appeal is preferred only in respect 
of a ono anna share of the property. The 
plaintiff claims this as his portion of the 
estate of hia deceased uncle Modhoo Soodun, 


on the ground that the family had separated 


and never re-unl #0 RB 1 dat- 
vendante of Ti ne-Uated Brodhers vis., the 
defendants, a superior claim. ~~ 
There is no doubt that the father “~ 
plaintif, Ganesh Ram, did separateot the 
his brothers in 1224, B. 8S. from 


The Moonsiff on this part of the oase 
found that the separation continued, and 
that Modhoo Soodun was not at the time of 
his death re-united. He, therefore, gave 
plaintiff a decree for his share of bis uncle's 
property, 


The Subordinate Judge considered that 
after Gunesh Ram’s separation the three 
remaining brothers remained joint, and that 
Modhoo Soodun died a member of the re- 
united family, aed that his heirs were cov- 
sequently the 
brothers, 


Against this decision Petambur, one of the 
sons of Gunesh Ram, appeals specially urg- 
ing— 


(1)—That the Subordinate Judge has 
come to his finding on reunion upon 
inadmissible evidence, the axgshonamah 
not having been proved and it not having 
been shown to have come out of proper 
custody ; and that if admissible, it did not 
prove re-union but rather separtion, an 





(2)}—That there is no proof as to re-union 
after the separation in 1224, the evidence 
given by the defendants being insufficient to 
prove re-union according to Hindoo Law. 


With regard to the firat point, we observe 
that the Subordinate Judge has not decided 
the question of re-union om the angsho- 
namah alone, but upon the hole evidence, 
oral as’ well as documentary ; and as to the 
deed in question, he remarks that its ap- 
pearance ia satisfactory ; that it comes from 
proper custody ; and that many witnesses 
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descendants of the re-united ` 
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speak to the fact that after Ganesh Itam’s 
secession, the rest of the brothers continued 
to live in the same house, in the same mess, 
nnd to all appearance in the same way as 
before the elder brother left them. 


As to tho angshonamah having come from 
proper custody, it seems clear that the Subor- 
dinate Judge was right. The document 
would lave remained in the hands of those 
members of the family who remained joint, 
and it has been filed by their repersenta- 
tives. i in_ detail 
the share of Ganesh Ram, the separatin 
brother ; and considering that it is anid to 
Daf been executed more than 480 yenrs 
ago, direct evidence in support of it was not 
to be expected. The plaintiff himself does 
not deny that a separation did take place in 
1224, and there is cousiderable force in the 
Subordinate Judge’s remarks that if it were 
true that the separation affected nll four bro- 
thers, the plaintiff could have filed his 
angshonamah and so have supported his 
allegation. On the whole, we think that the 
Subordinate Jadge liad evidence before him 
on which he could legally come to the 
conclusion that the separation of 1224 only 
affected the plaintiff's father. Gunesh Ram, 
and that the other brothers, Modhoo Soodun ; 
Ramjee, and Gunga Nornin, remained joint 
hath in mess and in interest. No doubt the 
Moonsiff who examined the witnesses came 
ton different conclusion ; but whether the: 
Subordinate Judge's estimate of the evidence 
were correct or not, there 18 no error in law 
in his judgment so far. 


Bat it is contended that admitting that 
estimate of the evidence to be correct, the 
Subordinate Judge is atill wrong in law; 
that there mast be direot evidence as to the 


secession, the remaining three brothers con- 
tinned to liva together and mess together, 
nnd to all appearance to hold all their in- 
terests in commou “ ekkutre and ehhhane,” 
and that in fact the partition of the family 
property into ear ak 
the purpose of determining what Ganesh 
Ram’s portion was, and that as regards the 
remaining brothers the transaction was no- 
minal only, the three remaining to all in- 
tents nnd purposes as they were before 
Gunesh Ram left them, nud mast therefore 
be presumed to have re-united. This seams 
to dispose of the second objection. 


Bat if it were otherwise, the plaintiff, it 
appears to us, muat fail on his own state- 
ment of facts. Supposing, as he alleges, 
that the separation of 1224, B. 8., included 
all the brothers, and that from that date 
Modhoo Soodan remained separate till his 
death without re-uniting with the family, 
it is clear that the plaintiff's cause of action 
arose on the death of the widow of Modlioo 
Soodan, who, if her husband died separated, 
would have succeeded to a life-interest in 
his estate ; and it is proved by the evidence 
that this lady died ar least 17 years ago, so 
that the plaintiffs suit would now be barred 
by the Statute of Limitation. 


joint nature of the interest; nnd that general 
evidence as to a family living in commensal- 
ity is no sufficient proof that they were a 
joint family according to Hindoo Law. 


The Subordinate Judge did not decide} 


this point, although he found asa faot that 


the plaintiff had failed to prove any possession 


The case of Jadub Chunder Ghose versus 
Motee Lall Ghose and others, decided by 
Mr. Justice Wells on the Original Side of 
the High Court, and reported in 1 Hyde, 
214, is cited to show that a-separation by. 
one brother is qa virtual separation of the 
whole family ; but granting this to be so 
the decision quoted lays down this alao, 
“ that when theremnaining biotbers continue 
“ joint they are supposed to have re-united.” 


of the dispated property in the terms of his 
plaint, as be had already found that Modhoo 
Soodun was at the time of his death living 
joint in estate with his brothers Ramjee and 
Gunga Narain. 


We find, therefore, no reason to interfere 


with the decision of the Court below, and 


"r - 


Now, in this case it bas been found by the 


” Subordi l L 
ordinate Judge that after Guncel Rom’s diemies this special appeal with corts 
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The 27th February 1871. 
Present: 


The Hou'ble F. B. Kemp and W. Ainslie, 
Judges. 


Bection 246 Aot VIII. 1859—Onus | 


probandi. 
Case No. 1673 of 1870. 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 26th 
Alay 1870, reversing a decision of the 
Moonsiff of that District, dated the 20th 
July 1868. 


Toofauee Doss (Plaintiff) Appellant, 
versus 


Mun Rakhun Roy and others (Defendants) 
Respondents. 


Baboos Mohesh Chunder Chowdhry nod 
Gopal Chunder Mookerjes for Appellant, 


Baboos Kishen Succa Mookerjee and Gopee 
Nath Mookerjee for Respondents. 


Where an unsucoes*fal claimant under Section 24 
Code of Civil Proceduie, sues for cunfi: mation of alleg 
ion and adjudication of title, the onus in thea 
ret ostanoe 1s on plaintiff. and an important question 
in the case 14, who was w p atthe time of the 
aitaohmoent. 


Kemp, J.— Was thiuk that this conse must 
be again remanded. It appears that the 
pininuff anea on the allegation that he is a 
gugashtadar of the property in dispute. 
The disputed property was sold in execu- 
tion of a decree nnd was purchased by the 
decree-holders, the special respondents, as 
the guzashta holding of their jadgment- 
debtor. 
246 oud was uveuccessful. He then brought 
a suit to ertablish hia right. In the plaint, 
as is usual in such suits, be alleged that he 
waos sill in possession, but that hie title 
had been prejudiced by the proceedings 
under Section 246, and therefore he sued 
for confirmation, of possesion and adjudi- 
cution of title. In the first instance, the 
Court below tried this suit as if it were a 
possessory suit und gave the plainuff a 
decree. Weremnnded the onse on the 2nd 
of December 1869. We told the Judge 
that under Section 246 the plaintiff bad 
to establish Lis right, and that the ouus in 
the first instance would be*upon him, We 
‘drew his attention to a oase reported in 
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The plaintiff claimed under Section | 


we particularly directed his attention to an 
important questiou in the cnse, namely, who 
was iu possession nt the time of the attach- 
ment, The Judge, on remand, finds that 
the plnintiff refers to shushmahee papers, 
receipts, and farkhuttees, as the proofs on 
which he had to rely to establish hie right. 
These proofs, the Judge observes, have al- 
ready been overruled ; that the shushmahee 
papers are not proof admissible in the onge, 
and that the furkhuttees and receipts did 
not show for wnat lands they were gtanted, 
and therefore are of no value in the present 
anit; and further that they have not been 
proved hy oral evidence. 


Tu this case the deoree-holder, as pur- 
chaser of the rights nud interests of the 
judgment-debtor, and the plaintiff who is a 
claimant under Section 246, both claim a 
guzashta right in the lands in diapate. 
Both parties must seek for proof of their 


title in the seminodaree sheristah, The 
plaintif has filed a copy of certain 
shushmahee papers which he obtnined 


from the Collectornte, ‘These sluslmahee 
papers were delivered by the putwar- 
ree of the pergunnah, and in them the 
plaintiff's name appenia as the guzashta 
tenant. These shushmahee papers, the 
Judge observes, have been overruled ; but 
we cannot find any order overruling them, 
and certainly the order of remand does not 
overtule these ducuments. The Judge, there- 
fore, ought to have given the plaintiff an 
opportauity of proving these shushmahee 
papers, and there ie also oral evidence in 
the record and the local enquiry of the 
Ameen and Moonsiff. It may be that in 
this case the plaintiff's title is one of oo- 
cupancy alone depending upon his long 
possession, ond therefore it was all the more 
important that the Judge should bave care- 
fully enquired into the point to which his 
attention wns called in our order of remand, 
as to who was iv possession at the time of 
the attachment, uamely, the plaintiff or the 
judgment-debtor. The Judge will under- 
stnnd that long possession when established 
is evidence of title. We, therefore, remand 
the case. The Judge will give the plaint- 
tiff an opportunity to proving the slush- 
mohee papers; he will take into consider. 
ation the whole of the evidence in the case, 
decide nho was in possession at the time 
the attachment was made, @nd find whether 
the plaintiff Las proved posseasion for such 
a time as would be sufficient to establish 
bis title, independent of any pottah or oper e 
litle-deed, 


Cae ~_—_ 
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The 28th February 1871. 
Present: 


The Hon'ble J. P. Norman, 
Chief Justice, and the Hon’ble 
Judge. 


Officiating 
. Loch, 


Mesane profits—Section 196 Act VIII 
of 18389—Oostsa of colleotion, 


Case No. 806 of 1870. 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Jessore, dated the 28rd 
June 1870, reversing an order of the 
Aloonstff of that District, dated the 9th 
September 1869 í 


Gooroo Doss Roy (Judgment-debtor) Ap- 
pellant, 


DETEHE 


Anund Moyee Debia and another (Decree- 
holders) Respondents. 


‘Baboos Mohendro Lall Shoma and Hem 


Chunder Banerjee for Appellant. 


Boboos Motee Lall Mookerjee and Bung- 
shee Dhur Sein for Respondents. 


Where a suil ly decrsad as one for posseasion with 
meme profits, the decree-holder is not barred from ask- 
ing the Court under Section 197, Civil Procedure Code, 
to enquhe iuto the amount of mesne profits in execu- 
ton. j 


Ia decreetns mesne profits a Court has no right to dis- 
allow the oosts of collection on the essamption that a 
large semundar can collect rents without oosts. 


Norman, C. J.—It appears to us that 
this appeal must clearly be dismissed, except 
as to a very small portion. 


The first point taken is that the original 
decree contains no award of mesne profits 
for the period of the plaintiffs dispossession 
prior to the suit. It seems to us that this is 
a mistake. The decree is a very short 
one and contains these expreasions—* The 
suit is for possession with mesne profits, ” 
and it subsequently states that “ the suit is 
decreed, ” that is to any, the suit for posses- 
sion and mesne profite is decreed. | The 
decree goes on to make an award with re- 
spect to the land of whioh the plaintiff sued 
to recover possession. It make no provision 
as to mesne profits, and for a very good res- 
son, because it appears from the judgment 
that the amount of mesne profits is to be 
ascertained in execution. We think, there- 
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fore, that there is no ground for anying that 
the decree does not award mesne profits to 
the plaintiff in such a sense ns to enable him 
to ask the Court, under Section 197 of Act 
VIII of 1859, to enquire into the amount of 
the mesue profits in execution of the de- 
oree. 


The second objection ia that tbe Judge 
was wrong in not making any allowance on 
uccount of collection charges. We think 
that the Judge has disnilowed the coats of 
collection for a very insufficient reugon. He 
oksumes—and we think quite gratuitoas|y— 
that because the defendant is a large semin- 
dar, therefore he can collect rents without 
costs. a 


It appears to us, therefore, that the decree 
of the Judge must be modified, by deducting 
fiom the amount of wasilat allowed by him 
the collection charges, nt the rate of 10 per 
sent. as allowed by the flrat Court,—a@ rate 
which seems to us to be reasonnble, 


The plaintiff presented a cross-appeal on 
the ground that the Judge did nos allow 
mesne profits from the dnie of the suit to the 
date of delivery of posseseion. The answer 
to the cross-appeal is alinply this, that no 
provision is made in the decree for the pny- 
ment of any mesne profits after the date of 
suit until the date of delivery of possession, 
as might have been done, if the Court had 
thought fit, ander the 196:h Section, 

The result is that the decree of the Lower 
Appellate Court will be varied to the extent 
we have mentioned above, aud except ns to 
that extent the appeal of the defendant and 
the cross-appeal of the plaintiff will be dis- 
missed. Each party will bear his own costs 
in the appeal aud cross-appeal. 


The 28th February 1871. 
Present: 

The Hon’ble J. P. Norman, Officictiag 
Chief Justice, and the Hou’ble G. Loch, 
Judge. , ` 

Bona fldes-—-Prosumption—Bxrsoution. 

Case No. 807 of 1870, 

Miscellaneous Appeal fron? an order passed 
by the Officiating Judge of Backergunge, 
dated the 21st May 1870, affirming an 
order of the Mloonn ff of Burrisaul, dated 
the 20th February 1869. 


Meer Lootf Ali and cthers (Objectors) 
pellants, 


: Cerius + 


Abao Bibee (Judgment-delitor) Respondent: 


Ap- 


d 


Civil 





Baboo Kashee Kant Sein for Appellants. 


Baboo Bama Churn Banerjee for Respond- 
ent, 

Honesty and bond Ades must be presuzoed in all caste 
In the absence of evidence to the contrary, as well in all 
applications for exeoution as in every other instance in 
which the conduct of a tox civfl soit or orlminal 

considered and has to be dealt with by a 
urt of Justioa. 

Norman, C. J.—It is clear that the judg- 
ment of the Judge must be reversed aud 
that process of execution in this case must 
issue. The question which has been argued 
before as is, whether the right to issue exe- 
ention is barred by the 20th Section of Act 
XIV of 1859. 


Now the facts appear to be these. The 
decree ia n decree of the late Sudder Court, 
dated lat June 1861. The first application 
to execute the decrees was made on the 16th 
May 1864. and upon that a notice under 
Section 216 Act VIII of 1859 issued oalling 
on the defendant to show cause why the de- 
cree should not be executed agninast him. 
That notice is on the record, and the retarn 
of the officer who effected the service is en- 
dorsed on the back of the notice. We con- 
cur with the learned Judges who remanded 
this case in considering the return to be 
prima facie evidence of the truth of the 
fa p stated therein. It appears from this 
rejurn-that the notice was taken by an offl- 
cel; of the Court to the house of the judg- 
ment-debtor, and as he was not found a copy 
waos atuck op upon the door of his house. 
No further proceedings appear to have taken 
place upon that application for execution. 
From the date of service of that notice 
dowu to the time when the plaintiff applied 
for execution on the 16th July 1868, there 
ts no pretence for saying that steps had not 
been taken from time to time to keep the de- 
crea In force. 


. The Judge, however, finds that “the 
“notice of July 1864 was clearly only 
‘‘oolorable.”’?’ Baboo Bama Charn Baner- 
jee, who appears to support the Judge's 
finding, ts not able to point out any evidence 
ou whioh that finding of the Judge is based, 
beyond the meré fact that the plaintiff did 
not choose to proceed further with the exe- 
cution. We think that when a step towards 
the execution of a decree is tnken in a Court 
of justice, it must he assumed to have been 
tnken honestly and bond fide. Honesty and 


bona fides must be preanmed in all cases, | 


in the absence of any evideuce to the con- 

trary, in a onse of application for execation, 

as well us in every other instance iu which 
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the conduct of a party to a oivil snit or 
criminal prosecution is considered and bas 
to be dealt with by a Court of Justice. It 
seems to ns that the presumption which 
would arise in this is exactly the reverse of 
any inference adverse to the decree-holder. 
The deoree-holder seeking to execute his de- 
cree serves a notice uuder Section 216 but 
cannot find the judgment-debtor. Is he, in 
order to preserve his right from being barred 
by limitntion, to bring in a fictitious list of 
property which probably the judgment- 
debtor does not possess ; or if he does possess, 
the decree-holder does not know and has no 


| means of knowing where and how that pro- 


perty is to be found? Is he to be driven to 
issue out process of execution agninat the 
person of the jndgment-debtor, the effect of 
which may probably be that he will have to 
pay the daily expenses of the judgment- 
debtor whilat in the civil jail and get no- 
thing whatever from him? The inference 
that we should draw from the circumstances 
whioh appear in thig onse is, that the decree- 
holder felt that it was useless to take any 
farther steps agaiost the man who had pro- 
bably concealed himself. 
` We think there is nothing to warrant the 
inference of the Judge that the notice of 
July 1864 was “only colorable” ond was 
not bord fide. That being so, the applica- 
tion for execution or July 1868 is within 
time and the execution must proceed. 

The respondent will pay the appellant his 
coats in this Court and in the Courts below. 


The 28th February 1871. 
Present: 


The Hon'ble J. P. Norman, Offloiating Chief 
Justice, and the Hon’ble G. Loch, Judge. 


Seotion 273 Act VIII of 1659—Stl- 
ponds—Annuities—Disoharge. 


Case No. 898 of 1870. 


Miscellaneous Spscial Appeal from an order 
passed by the Judge of 24-Pergunnahs, 
dated the 22nd September 1870, reversing 
an order of the First Subordinate Judge 
of that District, dated the 16th September 
1870. 


Nowab Asudat Dowla Resa “Hossein Khao 
(Jadgment-debtor) Appellant, 
cereus i 


Haminsud Dowla Abed Khan (Deciee-hold- + 
er) Respondent. 


a 
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Baboos Ashootosh Dhur and Kumolakant 


Sein for Appellant. 


Mr. R. E. Twrdale for Respondent. 


A judgment-debtor refasng to place at the disposal 
of the Cont whatever property he has (even though It 
be a stipend or annuity receivable fiom the Government) 
with a view to provision bang made for the payment of 
his debt, 1s not entitled to ask for his discharge under 
Section 278, Code of Civil Procedure, 


Norman, C. J—Tuis is a special appeal 
from the decree of the Judge of 24-Per- 
guouals. The fects appear to be these. 
The judgment-debtor is a person enjoying 
what is called a stipend or annuity of 
rupees 200 a month; ıt does not very 
clearly appear what are the conditions under 
which he 1eceives that stipend. The first 
Court finds that the jadgment-dehtor receives 
it from Governmeut, aud the Judge assumes 
that the creditor cannot touch it. The judg- 
ment-debtor being arrested in execution of a 
decree fur a sum of rupees 1,700, applied un- 
der the provisions of Section 273 Aot VIII 
of 1859 for his discharge on the ground 
that he Lad no present menus of paying the 
debt either wholly or in part, and thut he 
was willing to place whatever property he 
possessed at the disposal of the Court. 


The Judge of the 24-Perguunalis has held 
tliat the inability of the decree-holder to 
seize this stipend, is no reason why the debt- 
or should tuke advautage of that circumstance 
and insist on retaining that stipend without 
making any attempt to pay his debt. The 
Judge has, therefore, directed thut the debt- 
or should set apart a fixed portion of his 
stipeud and authorize the decree-holder to 
draw that amount monthly ; aud he ordered 
that if the debtor would not consent to this 
arrangement, the deciee-holder should be nt 
liberty to have his decree executed by im- 
prisonment of the debtor. 


We are of opinion that the decision of the 
Judge is perfecily correct. It is one of the 


condiuous upou which the persou arrested , 


under a wariuut in’execution of n decree is 
to be entitled to his discharge, that he is to 
be willing to place whatever property he por- 
seeess at the disposal of the Coure If there- 
fore the debtor refused to pluce this stipend 
or annuity at the disposnl of the Court in 
order that the Court might muke provision 
for the payment of the debt due to the de- 
cree-holder Mh such a manner as it might 
seem just aud proper with 1eference to the 
circumstances of- the case, the judgment- 
debtor was not entitled to ask the Court for 
his discharge under the 271d Section. 


The result is that in our opinion this spe- 
cint appeal must be dismissed with costs, 
which we assess at one gold mobur. 





The 28th February 1871. 


Present: 


The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble G. Loch, 


Judge. 


Pauper suit—Stamps—Olaim of Go-« 
vernment—Oosts of suit. 


Case No, 488 of 1870. 


Miscellaneous Appeal from an order passed 
by the Judge of Moorskedabad, dated 
the 28rd September 1870. 


Pran Kristo Roy (one of the Judgment- 
debtors) Appellant, 


PET ss 


The Collector of Moorshedabad on behalf 
of Government (Decree-holder) Respond- 
ent, 


Baboo Sreenath Doss for Appellant. 


Baboo Unnoda Pershad Banerjee for 
Respondent. 


Where Government, after attaching a pauper plaintiffs 
decree in oi der to reoover the velue of stamps under 
Section 809 of the Code of Civil Procedure, consents to 
the sale of the decree in execution of another deoies 
avainst the pauper, and obtains an order by which Jt 
secure» the chance of any surplos ammog from such 
sıla, 1t cannot afterwards, when the sale is found to 
yield no surplus, be heard to sav as against the purchaser 
that the demes was sold subject to ita claim for stampe. 


The amount of stamps in a pauper case cannot be 
claimed as a Len or charge upon the deores in favor of 
Goveinment, but w recoverable in the same manner as 
costs of sut, eo being, as regards ite clam 
in such a cose inno higher position then an ordinary 
jadyment-meditor. 


Norman, C. J.—Onkz Unnopoorna Dossia 
brought n suit ag a pauper, and obtnined a 
deeree for movenble and immovenble pro- 
perty In suit No. 11 of 1869. The decree 
did not give conta to either party, butit 
contained an order that Government should 
recover the value of stamps under the 809th 
Section of Act VIIL of 1859 fiom the 
pauper plainuff, Unvopoorna. The decree 
was dated the 22ud of January 1870. 


Gunga Rom Paul, a creditor of Uuno- 
poorna, in execution of a deciee against 
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her attached the decreas which she had 
obtained in suit No. 11 of 1869. Subse- 
quently to the attachment of Gunga Ram 
Paul, the Collector of Moorshednbad on 
bebalf of the Government obtained an at- 
tachment ogainst Unnopoornn’s decree for 
satisfaction of the amount awarded to them 
in respect of stamps. On the 24th of 
Jane 1870, a petition was pot in on behalf 
of Government, alleging that Unnopoornn’s 
decree in suit No. 11 of 1869 had been 
attached in execution of the decree of 
Gunga Ram Paul, praying, amongst other 
things, that the snle might proceed, and 
after payment of the amount due under 
Gunga Ram Paul’s decree, the surplus pro- 
ceeds arising from the sale should be made 
over to Government, 


The decree of Unnopoorna in suit No. 11 
of 1869 was sold in execution of Gunga 
Ram Paul’s decree on the 4th Joly. It did 
not, howevei, realize sufficient to pay off 
the nmount due to Gunga Ram Paul. One 
Pran Kristo Roy became the porcbaser. 
The Government subsequently presented a 
petition for the attachment of the decree 
purchased by Pron Kristo for satisfaction 
of the amount due to them for stamps, oon- 
tonding that notwithstauding the sale, Pran 
Kristo Roy, as purchaser of Unnopoorna’s 
decree, was liable for the amount payable 
to Government for stamps. 


The cnse came before the Officiating 
Judge of Moorshednabad, who held thut 
Pran Kristo Roy, as assignee of the decree, 
must be held responsible for nny sum due 
from the origival decree-lholder, Unnopoorna, 
to Government in respect of stamp-duty, 


From that decision an appeal ia preferred 
to this Court. 


Two objections are taken by Baboo Bree- 
nath Doss. 


The firat is, that the Government having 
consented to the sanle of the decree unde: 
the execution of Gunga Ram Panl, and 
having obtained an order by which they 
secured to themsqlves the chance of any 
surplus arising from thot sale, cannot be 
henid to say now, na agninat the purchaser 
at that sole, that the property sold was sub- 
ject to any claim of Government under the 
decree made in iis fuvor for the value of 
stamps, 


We think that this contention is well- 
founded. Whatever may have been the 


e 
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ie of Government to have prevented the 
sale by Gunga Ram Paul, or to lave insisted 
on any supposed tights as incumbrances on 
the decree, by consenting to the sale they 
became in fnet the sellers themselves to put 
it at the lowest They permitted, if they 
actually did not induce, the purchasers pre- 
sent at that sale to believe that they were 
to buy the decree free from all claims of the 
Goverument, who were to be satisfied out of 
the proceeds. If such a claim ng that now 
made by the Government should be allowed, 
the greatest injustice would be done to Un- 
nopoorna. If her decree, notwithstanding 
the consent of Government to the szale and 
their election to tuke payment out of the 
proceeds of the sale, was still, notwithstand- 
ing the anle, to be treated as subject to a lien 
for the stamp-daty, the price which would 
be realized at the sale would be the value of 
the decree less the amount of the incum- 
brance in favor of the Government ; and yet, 
out of the price, after that value was de- 
ducted Government would get paid. If the 
contention of the Government ia well-found- 
ed, it would prove that if the deoree had 
realized a sum sufficient to pay off the claim 
of Government, nud if Government had been 
paid iu ful) out of the proceeds, Unnopoorna 
might be maleted in double the amount due 
to the Government. 


We think, therefore, itis clear that the 
Government is bound, na between them- 
selves aud other parties to that sale, to 
trent the snle os passing an absolute interest 
in the decree free fiom any claim or charge 
on the part of Government. 


The next point urged by Baboo Sreenath 
Dose seems equally fatal to the right of the 
Government. By the 809th Section, the 
amount of stamps in a pauper case is reco- 
vernble by Government from any person 
ordered to pay the same in the same manner 
as costs of suit are recoverable. Now, costa 
of suit are recoveroble by attachment and 
execution. There is nothing in the 809th 
Section which mukes the elaim for the 
amount of stamps ordered hy the decree to 
be paid to Government, a lien or charge in 
favor of Government upon the decree for 
the amount of suoh stamp. 


The decree of Unnopoorna having been 
attached by Gunga Ram Pau before any 
ateps were taken by the Government, and 
sold by the permission of the Government 
under that decree, we think it quite plain 
that the purchaser acquired a perfectly good 
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title to the decree, and a right to enforce it 
jo any manner he might think fit without any 
reference to the claim of Government. 


The decree of the lower Court is reversed 
with costs in both Cout ta. 


Loek, J.—I concur, for it appears to me 
that Government in this case is in no higher 
position than an ordinary jadymeut-creditor ; 
and as the other creditor Gunga Ram attach- 
ed the property of the debtor before Govern- 
meut, he was under the law entitled to have 
his decree satisfied in full out of the sale 
proceeds before any part of them could be 
paid to the other creditor, It matters very 
littla under sach circumstances whether 
Government consented tothe sale by Gunga 
Ram of the property of the debtor or not. 


The 28th February 1871. 
Present : 


The Hon'ble E. Jackson and Qnoocool 
Chander Mookerjeo, Judges. 


Hrecution proceedings—Section 20 
Act XIV of 1859. 


Case No. 488 of 1870. 


Miscellaneous Appeal from an order passed 
by ike Judge of Dacca, dated the 22nd 
Septamber 1870, affirming an order of 
the Sudder Moonsiff of that District, 
dated the 11th July 1870. 


Radha Gobind Shaha (Deeres-holder) 
dppellant, 


versus 


Brojendro Coomar Chowdhry (Judgment- 
debtor) Respondent. 


Mr. R. T. Allan and Baboo Dwarkanath 
Sein for Appellaut. 


Baboos Sreenath Doss and Mohkinee Mokhun 
Roy for Respondent, 


Whero a decroe-holder ly referred toa elvil suit by 
the Court to which be apples for execution, and be 
accordingly carries on proceedings in order to get fail 
relief under bis decree, such proceedings must be held 
to be in turtheMauce of execution and as keeping the 

alive. ® 


Mookerjee, J.—Tue appelluut in this 
ease is the decree-holder. He obtniued a 
Geores for possesion of certain land in July 
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1868. This debree was confirmed on appeal 
in January 1864 and further confirmed on 
special apveal in November 1864. The 
decree-holder applied for execution of his 
decrees on the 9th June 1864, while the 
nppeal in the High Court was pending. 
The decree-holder in that application stated 
that the judgment-debtor had after the pass- 
ing of the decree built a pucca-house on a 
portion of the disputed land, and he prayed 
that: possession be given him by the demo- 
litioa of the building. The Moonsiff before 
whom the execution proceedings were pend- 
ing referred him to a regular suit. 


The decree-holder went to the Civil Court, 
praying that a complete relief ander his 
decree might be granted to him by ordering 
the demolition of the building erected by the 
judgment-debtor. This case was pending 
for some time in the Zillah Courts, but 
ultimately an appeal being preferred to the 
High Coart, this Court held on the llth 
April 1867 that the decree-holder sould have 
obtained relief in the execution department, 
and that there was uo necessity for him to 
institnten separate soit. The High Court 
accordingly dismissed that suit. 


The decree-holder then applied to the: 
Moonsiff for the exeoution of the decree by 
the removal of the pucca-house. Both tno 
lower Courts have held that the execution 
is barred, refusing to take into account the. 
proceedings taken in the regular sult as pro- 
ceedings to keep the decree in force. The 
Lower Appellate Court says—'' The only 
“ question is whether the regalar suit, which 
* at the instance of the Moonsiff the appel 
“lant instituted, can in any way be made to 
“ keep the decree in force. Striotly speaking 
“ofcourse it cannot, but I think also. the 
“appellant can take no benefit from his 
regular snit, because it was open to him to 
‘‘ appeal against the Moonsiff’s order refera 
“ring him to a regular suit,” 


Although it Is correct to say that the 
decree-holder could have appealed but did 
not appeal, atill the proceedings that be has 
taken in the Civil Court to give effect to his 
decree are proceedings to keep the decree in 
force. Wo find that the decree-holder ap- 
plied to the Moonsiff to give him possession 
of the land hy the removal of the building. 
The Moonsiff not knowing his duty refused 
to give him possession and referred him to a 
civil suit, The decree-holder went to the 
Civil Court, and the only object in going to 
the Civil Gourt was to have'the complete 
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benefit of the decree he obtained agniust the 
defendant. The High Court thought that it 
was unnecessary for him to bring a sepnrate 
suit. Bat that does not show that the pro- 
ceedings were not bond fide, for there is 
nothing to show that he did not take those 
proceedings to keep the decree alive. 


I would, therefore, hold that the proceed- 
ings taken in that suit were proceedings 
under Section 20 Act XIV of 1859 to keep 
the decree in force; and as this application is 
within three years of the last order passed in 
those proceedings, the decree is not barred 
by limitation. I would, therefore, remand 
the oase to the Court below for adjudication 
on the merits of the application. I think 
the decree-holder should have his costs, 
which will be three gold mohurs. 


Jackson, J.—S concur. I also think that 
in a case were the decree-holder was referred 
to a civil suit by the Court, and he accord- 
ingly carried on proceedings in order to get 
full relief under Lis decree, such proceedings 
ought in justice to be held proceedings in 
furtherance of the execution of the decree. 


The 28th February 1971. 
Present: 


"he Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


i Res adjudicata—Onus probandi. 


Case No. 2182 of 1870. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota- 
Nagpore, dated the 4th July 1870, affirm- 
ing a decision of the Officiating Deputy 
Commissioner of Manbhoon, dated the 
27th November 1869. 


Rajah Mokoond Narain Deo (Defendant) 
Appellant, 


‘ 
versus 


Jonardun Dey Barnick (Plaintiff) 
Respondent. 


Baboo Gopeenath Mookerjee for Appellant. 
Baboo Tarwcknoth Paleet for Respondent. 


The cause cf action between two parties cannot be said 
to be a res aqyudiceia, if the first case was disposed of on 
appeal on a purely technical pian even t h the 
suit was decided on its merits in the Court of first 
Ynstance, 

9 


In a mit for possæsslon where plaintiff claims ander 
a pottah, the execution of which is not denied by de- 
fendant, whose contemion is that the lessor had no 
i to grant ft, the onus is on the defendant to piove 

en 


Glover, J.—Tue plaintif in this case 
sues for possession of a mouzah called Ghat, 
with mesne profite from the year 1270 to 
1276 inclusive. He claimed under a mokar- 
rures pottah granted by the defendant’s 
ancestor, Rajah Hurry Narnia Deo, on the 
25th Bysack 1252 to one Bisbo Nath Singh 
Lalla, who transferred the holding to the 
plaintiff's elder brother, Sheodursun, in 1258. 
The plaintiff alleges that he remained joint- 
ly with Sheoduraun in possession of these 
landa till the year 1265, when the defendant 
collected rents direct from the ryots and so 
dispossessed him. 


Tt appears that in 1864 the plaintiff 
brought a suit allegiug ouster on the part 
of the defendant with reference to these 
lands, and althvagh he got a decres in the 
first Court, bis case was dismissed in appeal, 
without going into the merits, on the ground 
that so long as the widow of his brother 
Sheodursun was alive be had no right to 
bring the suit. ‘The present suit was brought 
on the 6th of April 1869 The defendant 
alleged that the matter was res adjudicata, 
having already been decided between the 
parties in the suit of 1864; that the plain- 
tif had not been in possession within 12 
years and that limitation barred his suit; 
that his mokurruree title was a fraudulent 
one, and even if genuine would be invalid 
inasmuch as the grantor thereof had not the 
power to give it Both the lower Courts 
bave decided on all points in favor of the 
plaintiff 


It is contended in special appeal, first, that 
this suit comes under the provisions of 
Section 2 of Act VIII of 1859, the subject- 
matter being a res adjudicata whioh could 
not form the subject of a second suit, This 
objection appears to us altogether unten- 
able. : 

The original soit brought by the plaintiff 
against the defendant, no doubt, was decided 
on the merits in the Court of firat instance 
(that decision being in plaintiff's favor), 
but the Judge, on appeal, disposed of the 
case purely on a technical poifit, so that as 
between the plaintiff and defendant there has 
been no cause of action similar to the present 
one already heard and determined by a Court 
of competent jurisdiction, 
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The second objection is that the Judicial 
Commissioner has decided the issus of limi- 
tation on no evidence at all. This -objeotion, 
we also think, is worthless, as the Judge has 
found on the evidence that the rent for 
these disputed landas was paid to the de 


fendant’s tehseeldar, aud that the receipta | 


were made over to the plaintiff, aud this 
would be some evidence on which the Jadge 
could presume thet the plaintiff had paid 
these rents aud was in possession by doing 
It is snid that these receipts have not 
been attested ; but even if it were so, this 
would not affect the credibility, of the oral 
evideuce, which was to the effeat that the 
money was collected from the plaintiff and 
reovipts given to him; and whether the re- 
caipts given to him are the receipts now 
filed or other receints does not effeat the 
question at issue, The question was whe- 
ther the plaintiff paid auy rent and got any 
receipts, and if he did so whether that was 
evidence of possession. 


The third and last objection with refer- 
ence tothe validity of the potta has been 
fully disposed of by both the Coarts bilow. 
The Juda has found as a fnot that the de- 
fondant does not deny the executiou of the 
pottah, but that his objection ig that it twas 
given by somebody who had no power to 
grantit That beiug so, the Judge was pot 
wrong in throwing the onus on the defend- 
aut to prove his special plea. He failed fo 
do this, and the point was therefore pro- 
perly. decided against him, i 


‘All the grounds taken iu special appeal 
therefore fail, and the special appeal is dis- 
missed with costs, 





The lst Maro 1871. 
o Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Seotion 230, Act VIII of 1859—FProoce- 
. dure, 


Case No. 407 of 1870. 


Miscellaneoxs Appeal from an order passed 
by the Offidiating Judicial Commissioner 
of Assam, Uated the 22nd September 


1870, reversing an order of the Deputy 


Commissioner of Kamroop, dated the 11th 
-August 1870, 
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Luleet Narain Gosenmee (Claimant) Ap- 
- pellant, 


versus 


Keshub Deb Gosanmee (Decree-holder) fe- 
spondent. 


Baboo Lulest Churder Sein for Appellant. 
Baboo Obboy Churn Bose for Respondent. 


Where a complains under Seotion 280, Ciril 
Procedure of having been dispossessed in exs- 
cution of a decres to which he was uot a party, and 
there are reasonable pounds for thinking that his 
claim is oná Ade, it ig the duty of the Ooart to treat 
tho case as a regular suit between the claimant as plaintiff 
res the decres-holder and judgment-debtor as defeu- 

ts. : 


Mitter, J—Tum decree-holder in this case, 
one Keahub Chunder Gossames, iustitated a 
suit agalnsi Sreepoora Debia and Buddun. 
Chander Surma for possessiou of certaia 
lauda. The special appellant, Luleet Narain 


Gossamee, intervened, claiming the property, 


iu dispute under a will alleged to have been 
executed in his favour by the predycessor of 
the decree-lolder,. Keshab Chunder. The 
Court, however, 
Naraiu a party to the suit, and without de- 
termining what his rights in the disputed pro- 


yerty were, gave a decree in favor of K+shub_ 


Chander as against the defendants Sreepoora 
and Buddun Chander. Keshub. CGuunder 


has now applied for execution, and ya eaial | 
ore” 


appellant, Luleet Narain, upro 


without making Luleet `~ 


~ 


a 
` 


N 


the Deputy Commissioner of Kamr ae 
dently under the provisions of Sea! jon BSN 


VIII of 1859, complaining that he had been 


dispossessed by the deeree-lolder, Keshub’, 


Chunder, of the lands in question i: execution 
of a decree to which he was not a party, 
The Deputy Oomuissioner instead of trying 
the case iu the mode prescribed by tha Sec- 
tiou above referred to, vis., instend of ascer- 
taining in the firat place whether the claim 
brought by Luleet Narain was a bond fide 
claim brought by a persou other than the 


defendant iu the original suit, und then try-. 


ing the case se a regular suit os lie ought to 
have done, passed an order to the effect that 
the order passed by him on the 16th June 
Inst “ will not distarb Luleet Narain ‘if he 
is 10 possession, ” ? 


l Against this order the decree-holder, Kes 
shub Chander, appealed to the Officiating 


Judicial Commissioner, and that officer with- ' 


oul going into the merits of the‘cuse ns a 
regular suit between the parties, 1eveised 


the order of the Deputy Comsniasiouer upon ' 
eae n 


B 
t l 


nete y a af 
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the ground that he, the Deputy Commission 
er, had no power to atay the execution ol 
the decree. $ 


_ Weare of opinion that there hns been n 
misonrriage in the investigation of this onse 
in boih the lower Courts, The provisions 
of Sectiou 280 are clear aud imperative. Ii 
there are reasonable grounds for thinking 
4hat the claim preferrel by the plaintiff is a 
bond fide claim, preferred uot on behalf of 
the party oast In the original litigation, ib is 
the duty of the Court to trent the case as a 
regular soit between the claimant as plaint- 
iff nnd the deerse-holder and the jadgment- 
_ debtor as defendants, the application being 
regiatered aud numbered asa regular suit. 

We, therefore, reverse the decision of 
both the Courts below, and remand the 
application of Luleet Narain to the Court 
of first instance to he dealt widrander the 
provisions above referred to. 


: The'ecoats of this Court and of the lower 
Courts will abide the ultimate result. 





The lat March 1871. 
i ł 
Present: 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Beotion 119, Code of Civil Procedure — 
i Ro-hoaring. 


Caso No. 460 of 1870. 


Misesllaneous Appeal fiom an order pass- 
ed by the Subordinate Judge of Bast 
Burdwan, dated the 12:h September 1870, 


Sookh Moyee Dossee, Appellant, 
versus 
Nurmooda Dossee, Respondent. 


Baboo Bhyrub Chander Banerjee for Ap- 
pellaut. 


Badboo Nil Hadhub Sein for, Respoudent. 


In ana plication for are-hearing under Section 119 
a YIL of 1839 made after the time allowed by 

at Section, where applioaut alleged that the property 
which had been attached in execution was not her 
property and that ahe had hed no notice of ether suit 
OF decrcs : , 

HELD thst she was entitled te an anguiry {nto the 
truth o the alleyation as to attuchment, and that if her 
whole plea were mads out ahe woull be entitled to a 
pyheezing of the cage, i 


& 3 
O e Aa annn aa n EN 
7. 


t 


Glover, J.—THe appellans in this onse 
was oue’ of a number of oo-defendants, 
against whom a suit had been brought on a 
boud which hypothecated certain landed 
property ss secuiity for the debt. Several 
of the defendauts made their appearance and 
defended the uit, but the present petitioner 
was not present atthe time the suit was deci- 
ded, and she now comes in under Section 
119 forty-five days after (as the Subordinate 
Judge snys) the attachment of her property 
in the mofuseil, to pray for a re-heariug on . 
the ground that she had no notice of the suit. 
The Subordinate Judge refased her appli- 
cation on the ground that she was oat of 
time, more than 16 days over the time al- 
lowed by Section 119 having elapsed since 


the process for enforcing the- judgment (in 


this case, the attachment of her property) 
had been executed in the mofussil. 


The appeal is made on the ground that 
no process for enforcing the judgment had 
ever been taken against the property of the 
petitioner and that she had no intimation of a 
suit having been brought against her. It 
appears from the record that this petitioner, 


‘| Mussamat Sookh Moyee, did, when she 


came before the Subordinate Jadge, offer to 
give evidence in support of her allegation, 
that the property which had been attached 
was not her property, aud that therefore no 
process for enforvement of judgment had 
been’ executed against her. 


It is, contended by the pleader on the 
other side, that the petitioner has no right to 


| the privileges given by Section 1193 that 


she was one of a number of co-defendants 
against several of whom judgment was pnss} 
ed, and if she did not ohose to make ber ap- 
pearance at the time the case was disposed 
of, the Court had the power to pass such 
orders with regard tò her as appeared jost 
aud ptoper under the circumstances of the 
cose (Suction 116). We do not understand 
why a party, agcinst whom snch an order 
uay have been pnasyd under Section 116, 
cannot afterwards come up and apply for a 
1e-healing under Section 119. That Sec- 
tion applies without any distiuction to all 
parties againat whom a judgment ex-parte 
has been pronounced, en the ground of thelr 
not putting in appearance when the case 
wos first beard. Further, it does not ap- 
pear (hat any order was passe@ uuder the 
provisions of Section 116, ° 


Then with regard todhe oljection dhat 


t 
the property wich Wag attaghed iu she mon 


e 
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fossil, and the attachment of which is said 
to have been the first notices which the peti- 
tioner had of the judgment passed agninst 
her—it is contended that she must heces- 
saiily have known of the judgment, and that 
the attachment was made agninst her pro- 
perty from the fnot that this property had 
been mortgaged under a bond by herself as 
the guardian of her minor son. No doubt, 
if there was any evidengs on the record 
to show that Sookh Moyee admitted’ that 
the property attached was that very property 
which she had mortgaged, there would be 
an end of the question ; but in her applica- 
tion she distinotly says that the property 
which had been attached in execution of the 
decree wasnot her property but the proper- 
ty of some other person, and offered to give 
evidence in support of that plea. 


In the case of Shib Chander Bhadooree 
versus Luckhee Debia Chowdhrain, reported 
in the 6th Volume, Weekly Reporter, page 
5l, which is a onee very similar to] this, the 
learned Judges remanded the snit to the 
lower Court to take evidence on an allega- 
tion made under oircumstances similar to 
these. In that case the party who was ap- 
plying for are-hesring under Section 119 
objected that the property which had been 
attached in execution was not hie; that it 
might have been attached ds bis but that in 


reality he bad no-interest in it; and thérefote | | 


thatthe attachment gave him no intimation 
that there had’ Been on ez-parte dec! ee passed 
asninet him, and the learned Judges remand- 
ed the case to hnve an enquiry made on 
these points and to have it desided whether 
or not the applicant had, by renson of the 
property attached being the property of 
another person, not received intimation by 
the process of attachment of the decree pass- 
ed. against him. This case appears to be 
very similar. 


_ That the property which the decree- 
holder has attached Is the property mort- 
gaged by this petitioner is denied by her ; 
and if this denial can be made out, and if it 
can further be made ont that she had no 
notioe either of the institution of the suit 
or of the ex-parte decree passed against her, 
she would be clearly entitled under the pro- 
visions of Agction 119 to a re-hearing of the 
Case, m 


We remnnd this case to the lower Court 
for a fresh trial with reference to the above 
remarks. 


The Ist March 1871. 
Preseni: > 


The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. : 


Oause of action—Pleadings—Regis- 
tered tenantsa—Seotion 27 Act X of 
1859. 


Case No. 1928 of 1870. 


Special Appeal froma decision passed by 
the Subordinate Judge of Purneash, da- 
ted the 2nd July 1870, affirming a deci- 
sion of the Moonsiff of Kiushengunge, 
dated the 8rd February 1870. 


Dhunput Singh Roy Bahadoor (one of the 
Defendants) Appellant, x 


CATIE 


Vellayet Ali and others (Pldintiffs) Re- 
spondents. 


Mr. R. T. Allan and Baboos Sreenath 
Doss and Kishen Dyal Roy for Appellant. 


Baboo Grish Chunder Ghose for Re- 
spondents. 


A plaintiff bas no right to change the character of his 
pleading, and to obtain a decree on a cause of action not 
cuia y contemplated, ` 


A zemindar ts bound to look oily to his registered 
tenant ; the equivalent of registration being presumed 
where he receives rents from lis tenant in roooynition of 
his teuancy. 


Bayley, J —In this case the plaintiff sues 
to reverse the snle of a madad maish paiki 
jogeer, held under Regulation VIII of 1819, 
on the ground of no notice having been 
served upon him. I mny add that we lnve 
carefully considered the whole terms of tha 
plaint, and we fnd there ia nothing whatever 
in it that the tenure was not of the claas 
contemplated by Regalation VIII of 1819, 
or that the enle was improperly hiid under 
that Regulation, except the bare mention 
that the plaintiff did not receive’ due no- 
tice. j 

The first Court gnave the plaintiff a decree, 


which the Lower Appellate Court has affirm- 
ed on appeal. 


In special appeal the contention by the 
pleader for the special appellant is, that the 
Lower AppeHate Court has erred in law in 
holding that the snje made in thig puse qodor 
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Regulation VIIL of 1819 is illegal. It is 
admitted, or rather it has been found asa 
fact, that some of the plaintifs are par- 
chasers of a portion of the Innds, and others 
elaimants os co-parceners by inheritance. 
‘It is admitted, however, that all the onses 
will be governed by one decision in special 

sppenl. The whole question is as to the 

-correctness of the decision of the Lower 
Appellate Court in holding that the sale in 
this ense was illegal under Regulation VIII 
of 1819. Act X of 1859, Seotion 27, clearly 
Jays down that a xzemindar ia bound to 

‘look only to hia registered tenant, and the 
equivalent of that registration may be, ac- 

-cording to the rulings of our Courta, pre- 
‘sumed in case the semindar receives rents 
from his tenant in recognition of his ta- 
naney,- But the tenure itself in the onse 
now before ns, is one of the class contem- 
- plated by Section 8, Regulation VIII of 1819; 
nnd on the pleadings the plaintiff, whose only 
cnse really wos that the sale under that 
Regulation in this onse wab wrong and ille- 
gnl, rested on the allegation of no notice hav- 
ing been served upon him. Now, the plaint- 

` If had ample opportunity of requesting to 
have an issue fixed and determined upon that 
point, bnt from the first to the Inst he Ins 
not done or attempted to do anything of the 
kind, though the plaint itself indicated this 

‘as the basis of the illegality of the sale. 
It is extremely difflault to find out from, the 

judgment of the Lower Appellate Court 
what ite viow on the merits of the case ia; 
but this faot is clear that the Lower Appol- 
` late Court has erred in law in holding thut 
the property wns not liable to sale under the 

provisions of Regulation VIII. of 1819. 

. Plaintiffs onse was that the sale was illegal 

in consequence of no notice having - been 

issued on him. Nevertheless, he took no 
means to have that point raised in issue 
and decided. He rnised no other point, and 
has no right to change the character of his 
pleading now. I. for myself, sm always 
nverse to see n plnintiff who comes to Court 

„on one oanse of action resiling from that 

point nnd getting a decree on A cause of 

action which he never thought of. 


+ 
In this view I would reverse the decision 
of the lower Courts, and dismiss the plaint- 
dfs suit with all costs. 


Mitter, J—I am of the same opinion. 
‘I think the Lower Appellate Court is wrong 
in- holding that the tenure in question wns 
not linble to be aold onder thé provisions of 
‘Regulation VIII of 1819. The objection 
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was never rnised either in the platnt or in 


any other prooweding in the Court of firat 
instanoe ; and if it were raised there, the de- 
fendant semindar might have conclusively 
proved that the tenare fell within the pro- 
visions of Section 8 of that Regulation. 


On the other point raised in the case, it 
is sufficient for me to sny that the Lower 
Appellate Court having distinctly found that 
the plaintiffs name was never registered in 
the semindar’a books, and that the plaintiff 
in any 
shape whatever, the defendant zemindar wna 
not bound to give any notice to the plaintiff 


when he instituted proceedings against the , 


registered tenant for arrears of rent admit- 
tedly due to him. That being so, the plaint- 
{ffs suit for reversal of the sale must neces- 
enrily fall to the ground. 


~ 





The lst March 1871. 


Present : 
The Hon'ble F. B. Kemp and F. A. Glover, 
, Judges. 
Rights of fishing (public and private) 
—Prescription— User. 
X Case No. 2020 of 1870. 


Special Appeal froma decision passed by 
thé Subordinate Judge of East Burdwan, 
dated the 15th July 1870, affirming a 
decision of the Moonsiff of Cuina, dated 
the 10th January 1870. 


Chunder Jnleah and others (Plain tiffs) 
Appellants, 


CET sus 


Ram Churn Mookerjee and others (Defen- 
dants) Respondents. 


Baboos Chunder Madhub Ghose and Sree- 
~ wath Banerjee for Appellants. 


Baboos Kales Hohun Doss nand Kheitur 
Mohun-Mookerjee for Respondents. 


The right of fishing in a navigable river does not be- 
long to the public, vor is the Government prohibited by 
any law granting to individuals the exclusive right 
af fishing in sucha er. 

_ Presoriptive rights are founded on the presumption af 

long continued uninterrupted user and 
pn pene oyment as of right. 


Glover, pa was oeuit fora declarn- 
tion of the plaintiffs’ right to fish in the 


J 
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river Ganges between two given points, viz., 
the honge of Gopee Boishtub and the Satga- 
chea Ferry, withont pnyment of rent, and to 
recover damages for loss of fish occasioned 
by the defendant's action in obstructing tha 
river with stakes, neta, and other appliances, 
whereby the plaintiffs were prevented from 
entching that quantity of fish which they 
otherwise would have caught had there been 
no such obstructions. ' 3 


The defendants Ram Chunder and Sham 
Chunder Mookerjee after denying that they 
had raised any bund or in any way ob- 
structed the river to the loss of the plain- 
tiffs, alleged that the plaintiffs had no right 
of fishing within the limits specifled by 
them without payment of rent; that the 
julkur Bhandoduho was included in the 
Government estate No. 2375 on the Col- 
lector’s towjee, which was sold by Govern- 
ment and purchased by the defendants who 
let the right of fishing to tenants. They 
added that no injury had been done to the 
plaintiffs or to the public. 


The other defendants, Otul Boharee Mun- 
dol and Nil Kant Roy, the owners of 
another portion of the julkur cnlled Nabo- 
gunge, stated that this julkur was part of 
the estate Kaleepore, which was sold for 
arrears of rent due by the dnrputneedar 
and was bought by them (defendants), since 
which time they have been in possession. 


With regard to the jalkur Bhandoduho, 
which formed partof the river in which 
the plaintiffs sued to have tHeir right to 
fish declared, the Moonsiff fonnd that it 
had been a khas mehal of Government, 
and had been sold to the defendants Ram 
Chunder and Sham Chunder by Govern- 
ment, and that these defendnnts had there- 
fore the right to fsh the water in any way 
that seemed best to them. 


As to the other julkur Nubogunge, the 
Moonsiff considered that the defendants Otnl 
Beharee and Neel Kant had not been able 
to prove that the flowing strenm of the 
Ganges in which the plaintiffs olaimed the 
right of flashing wns identica! with the 
julkar Nubogunge, purchased by them at the 
nuction sale for arrears of rent, 


And with regard to the plaintiff's title, he 
held that altigugh they had in common with 
the public generally the right of fishing 
without payment in the navigable stream 
of the Ganges, which was the khns property 
of Goverument, they had no title to do so on 
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the ground that they had exercised the right 
for more than 12 years without payment of 
rent, The claim for damages was dismiased. 
The Subordinate Judge on the appeal of 
both plaintiffe nnd defendants modified the 
Moonsiff's decision, and pnased an order dis- 
missing the plaintiffs’ claim altogether. 


They now appeal specially to this Court, 
and arge—- 


(1).—That the Sahordinate Judge has mis- 
conceived the natare of the suit, which was 
not to prove a rent-free title to the river, 
but to establish a right to fish therein -based 
on an uninterrupted enjoyment for more than 
12 years. 


(2).—That the Subordinate Judge was, 
therefore, wrong in dismissing the - sait, 
hecause plaintiffs were unable to file doca- 
ments of title, 


(8).—That he was also wrong in supposing 
that no private rights of fishing can exist in 
a navigable stream. 


(4).—That 12 years uninterrupted enjoy- 
ment of the right of fishing woald give the 
plaintiffs a title to have their right declared, 
and to have the obatraotions in the way of 
their exercising. that right in its entiraty 
removed. 

The first objection appeara to me well- 
founded. The Subordinate Judge treated _ 
the suit as one of alleged rent-free tenore. 
The two first issues fixed by him at the 
hearing of the appeal show this. They 
were (1) whether the jalkar is the valid 
rent-free holding of the plaintiffs, or does 
the said property form part of the zemin- 
daree as well as of the Government khas 
mehal ? and (2) whether the plaintiffs had 
held wader a rent-free title possession of the 
property in question before the alleged dis- 
possession mentioned in the plaint? and on 
these issues the Subordinate Judge decided 
that as the “plaintiffs had not been able to 
“ prove their allegation by any dooumentary 
“evidence,” and as “ they could not show 
“ that they received from he actual owner 
“of the said river any document of rent- 
“ free title, or any old char with regard to 
‘t their holding nny rent-free title to catch 
“ fish in an unfordable stream,” therefore 
thelr claim is not proved and their suit is 
dismissed, tha mere fact of their having 
Ashed “ without nuy right in the julkur” not 
Ae sufficient to give them a rent-free 
title, 


+ 
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Now, it is cleat from the worda of the 
plaint which hava heen rend to us, that the 
plaintiffs did not attempt toset up any rent- 


free title. What they said was that they 


had for very many yenrs been in the habit of 
fishing inthe julkurs in question; which were 
the navigable stream. of the Ganges, and. that 
the defendants had no right to obstraot the 
‘free exercise of their privilege by erecting 
bunds or putting up stakes and nets. They 
Mid. not, ax the plender for the special respon- 
dents contends, olaim nn exclasive right in 
themselves, but sued on general groauds as 
forming part of the general public. No doubt, 
the wording of the plaint is in one place 
somewhnt dubious ; but taking the whiole 
together and looking to the way in which 
the caso was conducted iw the first Court, 

there can, I think, be’no doubt that the plnin- 
tifs claimed the right of uninterrapted fish- 
ery on the ground that the public were 
entitled to fish in the river and had so fished 
from time immemorial. And if this view he 
correct, of erz: the Subordinate Judge 
was wrong in insisting on docamentary evi- 


dence of an exclusive rent-free title, and in’ 


dismisaing the paaa case for want of 
such evidence. 


I do not, however, think it necessary to 
‘remand the case for further trial. 


It has been strongly contended that the 
right of flailing in a navigable river belongs 
to the pablic, and that no grant of such 
right can be mnde to any private individual, 

and that on this aosount If on no other the 
plaintiffs are entitled to succeed. I am not 
aware of any law’ in force in this country 
whioh restricts the power of the State in this 
way. No doubt there is a decision of the 
late: Sudder Court (S D. A. Reports, 1859, 
page 1857) Gureeb Hossein Chowdhry and 
others versus G. Lamb, which has been mush- 
relied on by the special! appellant, in which 
there is the following remark :—that “ by the 
“ Regulation Law, Regulation XI of 1826, 
“ which is declaratory of the Common Law 
‘© of this country, as well as by the Common 

‘Taw of England, the bed of a navigable 
“river is not theproperty of auy individual, 
“ and consequently the right of fishery in 
“gach rivers is not private property, bat 
‘* chat right is a right common to every per- 
“gon. And if any individaal claims an 
“exolusive right in navigable waters, 
“Che must show that’ it has been acquired 
“either by grant or by prescription, and that 
“ until that be shown the presumption is 
t strong against him,” 
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But in the first place, this case is not on 
all fours with the present, It had reference 
to the Megna, a large river in which the tide 
ebba and flows regularly, and which fact had 
a thing to do with the decision arrived 

for the learned Judges sey in the conclud- 
tae part of the decision—‘ Altogether we are 
“ of opinion that neither of the parties before 
“as has to any extent proved the special 
“titles set up by them. Had the’ present 
“ claims advanoed on either side been for the 
“ exolusive -right of fishing in a river alone 
“the ebbing and flowing of the tide, in that 
“engo the claims of the parties would have 
“ been limited to the extent of their riparian 
“ ownership.” 


The julkur now in dispute isin a navi- 
gable river certainly, for boats cnn and do 
pass at all seasons of the year, although in 
the hot and cold seasons the water is not 
very deep, but the river has' no tide at the 
place where the julkurs are sitnated, only a 
dormant stream like moat other inldnd rivers. 


In the next place, I do not understand. that 
Regulation XI of 1825 enacted that * the 
“ bed of a navigable river could not be the 
“property of any individual” On the 
contrary, that Regulation appears to me 
distinctly to recognize the faot that the 
bed of such river might become the property 
of an individual proprietor, as in the care of 
an islaud between whioh aud a riparian pro- 
prietor the water might be fordable: Iu 
this conse, the nenrest riparian proprietor 
could, if the channel between his estate and 
the newly formed island were fordable, step 
in and secure it for himself. The Regula- 
tion did nôt therefore, ns it seams to me, 
declare that the beds of all navigable rivers 
were the property of the State; but if it had 
ddneso, it would have followed, I suppose, that 
the right of fishery in the waters over that 
bed would be the property of Government 
also. Anyhow I fail to see the’ inference 
which has been much pressed upon ‘ue, tint 
because the bed: of a navigable river does 
not belong to anv individual; but does, except 
under partionlar ciroumstances, belong to the 
State, the right of fishery in such a river can-" 
not become private property. I should ra- 
ther have inferred that if the State had rights 
under ordinary oiroumstances over the river's 
bed, they had also over theefisheries and 
could grant the latter to individuals as well 
as the former. 


T do not indeed consider that the decision . 


above quoted Isid down any such general 


| 
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proposition, aud it is certain that the point 
decided had no connection with it. J have 
also consulted Mr. Justica Bayley, one of the 
Judges who took part in that decision, and 
die ding no doubt that the only point decided 
was the right toa fishery in what was almost, 
if uot quite, an arm of the sea. Jn short, the 
whole gist of the judgment is opposed to the 
meaning which the special appellant’s pleader 
wishes to put upon it, although there are do- 
tached passages which may support his con- 
tention. 


It must not bé forgotten, moreover, that 
although the Common Law of England now 
forbids the grant of rights of fishing by the 
Crown in a publio river, meaning Dy that a 
navigable river where the tide ebbs and flows, 
jt was vot so always; byt before the Great 
Charter the Crown had the power to grant to 
individuals exclusive rights of fishing therein 
(vide I Stephen's Comnen taries,680), and I do 
not see that the governing power in this 
country is prohibited by any law from doing 
the same thing. As a matter of fact it has 
done go in very many instances, and very 
many julkurs composed of portions of large 
navigable rivers (meauing by uavigable, 
rivers which allow of the passage of boats 
nt all seasons although they are not tidal) 


_ have been leased out by Government either 


soparately or us adjuncts to estates. To my 
certain knowledge, jalkars in the darge 
rivers Soane and Gunduk have been aud 


- nre leased oat to individuals by the Govern- 


ment, aud the practioe has gone on for the 
last huudred years. 


‘I donot, therefore, think that it aan be 
sald that the public have the right whioh 
the special appellant's. pleader claims for 
them, or that the plalutiffle ns representing 
the public could remove the obstruction’ 
placed ia the way of their more profitable 
fishing by the proprietors of the julhuts in 
question, Aud it has been fouud os a fact 
by the Subordinate Judge that the defen- 
dants are propiietors holdiug their rights 
from the Government, 


‘Thore remains the question whether J2 
years’ enjoyment of an unrestricted right of 
fishing, is sufficient to crente iu the plaluufis 
the right to have the defendaut’s appliances 
íor fishing removed. 

+ 


I think not, * The plaintiffs dannot at any 
rate claim a title by prescription, for 
rescriptive rights are founded on she pre- 
graut from loug continued 
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unintert upted user and enjoyment ng of right 
Now, os the plaintiffs’ case is thas Govern- 
menut had no power to Interfere with the 
rights of the public to fish iu any uavigable 
river, it could not Lave conferred a graut of 
such privileges to anyone, The enjoyment 
claimed cannot, therefore, be accounted for, 
and is inconsistent with there having even 
been a giant or conveyance. 

And as for uninterropted enjoyment for 
12 years, that cannot, it seems to me, give 
the plaintiffs any claim under the Statute of 
Limitations ;° for they do not allege that 
they have held their rights adversely to the 
defendants, but’ admit that the defendauts 
Lave themselves the right to fish even as 
they the plaintiffs. ` 

No one has prevented the plaintiffs from 
fishing, and no one has, so far as this record 
shows, demanded rent from them. They 
ask to have the defendants restrained from 
exercising what appear to me legitimate— 
rights of ownership in property sold to them 
by Government, 


I think that this special appeal should be 
dismissed with costs, 


Kemp, J.—I concur in dismissing this 
special appeal. The Subordinate Judge 
was no doubt wrong, as shewn by my learn- 
ed colleague, in consideting this to be a case 
in whieh the plaintiff based his right on-a 
sunnud or any lakheraj holding; but the 
Subordinate Judge found on the evidence 
that the two jalkors iu dispute, which are 
not julkurs of a tidal river, had been setiled 
by or purchased from the Govetument, and 
that the defendants were entitled to the 
exclusive right of fishiug in those jalkura, 
The julkurs in dispute belonged to kuas 
mehals iu which the Government have or had 
a proprietory title, That title has been leased 
in the one case and sold iu the other to the 
defendants. The plaintiffs did vot prove a 
right to flab either by grant or by user for 


ı such a period qs to imiee the presumption of 
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The Ist Match 1871. 
Present: 


H. V. Bayley and Dwarkanath 
Mitter, Judges. ` ; 


Rights— User. 


Case No. 2081 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Rhangulpore, 
dated the 8th July 1870, affirming a de- 

. cision of the Moonsiff of that District, 
dated the 29th November 1869. 

Shuokur Sahoo and othera (Defendants) 
Appellants, 


versus 


Gurbhoo Sahoo and others (Plaintiffs) Re- 
spondents. 


Mr. C. Gregory and Baboo Abinash Chun- 
der Banerjee for Appellaute. 


Baboo Chunder Madhub Ghose for Re- 
spoudeuts. 
Deprivation of the right to a rise of water is an in- 


: and a claim to repair a bund for the purpose of 
Jkt such right, is not answered by the tender of 


another bund quite as good. 
Bayley, J.— We think this special appeal 
‘most be dismissed with coats, 
The plaintiffs sued for the declaration of 
their right to te, rir an old bund over a piece 
of water called Daw Singin. 


The defendants’ allegation was that the 
guit was barred by limitation ; ‘that there 
was no exercise of the rights claimed by the 
plaiutiffs within 12 yems of suit ; and that 
no injury had accrued to the plaintiffs at 


The Hon’ble 


The first Court upon the evidence gave 
plaintiff a deoree, aud the Lower Appellate 
Court hns affirmed that decree. 


In special appeal it is contended by Mr. 
Gregory that thejudgment of the Lower Ap- 

liate Court is erroneous on two grounds; 
firstly, because the Lower Appellate Coors 
jing uot come to any finding whether the 
plaintiffs had exercised the right of repair- 
` jag the old bond within 12 years of suit ; 
and secondly, veckuse no injary had accrued 
to the plaintiffs by the defendants’ action. 


Now, the Subordinate Judge has believed 
the plaintifs’ evidence us proviug their al- 
Jegation. The suit was for declaration of 
‘the plaintiffs’ right to repair the old bund. 
The evidence is to the effect that that right 
existed for mauy years until “within a very 


pecent period j wher the plaintifs people 
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weut fo repair the buud the defendants ob- 
structed them. If the Subordinnte Judge 
believes this evidsuce, and he says he does, 
it would prove that the plaintiffs did exer- 
cise the right within 12 years of suit. We 
are, therefore, of opinion that the Lower 
Appellate Court bas substantially found as a 
fact upon the evideuce that the plaintiffs did 
exercise the right of repairiug the bund 
within 12 years of suit. , 


As to tbe second objeation, it was stated 
as part of the plaintiffs’ caso that “there 
“ existed an old bund on account of which 
“the water used to rise up and: pass into’ 
“ the dandh of the plaintiffs, which is cou- 
“ neoted with it and irrigates the land of the 
‘* plaintiffs ; that thas bund had been destroy- 
“ ed nnd the defendant had erected auother 
“ bund ou a low ground; that in this new 
* bund the water does not ise so high as to 
flow into the dmndh of the plaintiffa; and 
‘that hbnce the suit was instituted for re- 
“pairing the old bund.” This allegation ` 
is found as a fact by the Lower Appellate 
Court to-be supported by the evidence ad- 
duced by the plaintiffs. It is clear, there- 
fore, that there is deprivation of the plainte” 
iffs’ right of som$ rive of water whioh they 
previously enjoyed, and that this is owing 
to the new bund raised by the defendant on: 
low ground and the obstruction by defend- 
aut to plaintiffs’ repairing their old bund. 
Such deprivation of right is certaiuly an in- 


jury. 


It is argued that the new bund answered 
the purpose of the plaintiffs quite as well as 
the oid. The previous remarks and the 
statements of faots contradict this couten-. 
tion, ond even if they do not it is proved 
that the plaintiffs had a certain right to re- 
pair a certain bund, and it is no answer toa. 
claim of a right to say that the party oan 
have another bund quite as good as the old 
specific one whioh they repaired by iight. 
Addison ou Tort, page 78, has been quoted 
in support of the contention, but we are of 
opinion that the passages cited lave no ap-- 
plication to the pragent case. Essential iu- 
jury must be proved in cases where a party 
deals with what is entirely his own proper- 
ty. Here the defendant obstructs there- 
pair of the old bund, which i¢ was the right 
of the plaiutiffa to repair. 


On the whole, we think thé Lower Ap- 
pellate Court has come to n finding of fact 
which cannot ba interfered with in apecial” 
appeal, and we therefu'e dismiss this special 
appeal with goat: , i a 


m al 
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The 22nd February 1871. 
Present : 


The Hon'ble E. Jackson and Oncocool 
Ohunder Mookerjes, Judges. 


Damageos—Breaoch of contract. 


Case No. 1800 of 1870. 


Special Appeal from a decision passed by 
the Judge of Dacca, dated the 8rd June 
1870, affirming a decision of the Addi- 
tional Subordinate Judge of that Dis-| 
trict, dated the 21st July 1869. 


Radha Gobind Shaha (Defendant) Appellant, 


& 


VErsSUS 


A ee 


Imam Buksh Oostagur (Plaintif) Respond- 
: ent, : 
Mr, R. T. Allan and Baboo Dwarkanath 
Sein for Appellant. 


Baboos Sreenath Doss and Gopal Lall 
Mitter for Respondent 


Tn a salt for damages for of contract to supply 
wood which defendant had to supply for the 


construction of a housa, whore the intention tas 

to have been that the plaintiff should from time to time 
give defendant notes of the different articles of wood- 
work required: - 


Hwnp that defendant was only liable for damages to 
the extent of the wood whish he did not abd Bae 


to the order giren to him, not for wood for 
Eee Let ant boda Gilde. 


Jackson, J.—Txuis is an action by the 
plaintiff for damages arising out of a breach 
of contract by the defendent to supply wood 
required by the Pablic. Works Department 
for the building of the Magistrate’s Cutoherry 
at Dacca. The plaintiff alleged that in con- 
sequence of the breach of contract, he had 
been obliged to procure wood at a higher 
rate from some other party ; and he acoord- 
ingly aues to recover the excess costs of the 
wood. The defendant, on the other hand, 
alleged that he had been prepared to supply 
the wood and he had not broken the con- 
tract, bat the breach of the contract had in 
fact been on the part of the plaintiff. 


Both the lower Courts upon these points 
have decided against the defendant, and have 
given the plaintiff a decreas for the excess 
value of the whole of the timber which had 
. been estimated for the building. © 
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Several grounds hare been taken before 
us in special appeal against this decision. 
Bat we are satisfied that none of them is 
tenable with the exception ‘of one. One 
of the contentions on the part of the defen- 
dant was that, even if he had broken the 
contract, he was not liable for the whole 
of the wood-work required for the bnild- 
ing, bat only for such portion of it as he 
had been required by the plaintiff to supply. 


Both the lower Courts have alluded to 
this question: the Jadge in the following 


terms se 

“ Again the appellant urges that he i 
“ not liable for more timber than Specified 
“in the list admitted by plaintiff. I¢ ap- 
‘““ pears to me that this plea is not sound. 
“ There is indeed a sentence in the contract 
“saying that plaintif will give defendant 


|“ notice from time to time as the wood is 


“wanted, bat the contract was for the 
“ whole of the timber required for a par- 


| “‘ ticular building, and while defendant has 


‘‘oonfessedly never supplied for more than 
“ 8 beams out of the quantity specified in 
“tho list, I cannot seg that the plaintiff 
“ has been guilty of any negléct in sending 
* no requisition for more.” 


But looking into the contract, we find 
that although there was a general agreement 
to supply the whole yood required for the 
house, it was also specially stated that the 
plaintif informed defendant what partioular 
sort of wood-work was required to be sup- 
plied within a particolar time;'and it does 
appear as if it was the intention that the 
plaintiff shoald continue from time to time to 
give the defendant further notice of the 
other different articles of wood-work which 
would be required. There is “nothing to 
show that the defendant obtained any suoh 
farther notice beyond the special notice 
which is alluded to in the contract; and 
there is nothing to show that the defendant 
wos made acquainted with what was actually 
required beyond what was specially stated 
in that notice. The defendant objection 
then, that he could only be made liable for 
what he was specially reduired to supply, . 
and whioh he did not supply, seems therefore . 
to be sound. It may be that because the 
defendant broke the contract as regards that ' 
particular order, therefore the plaintiff did 
not think it necessary.to give him any far- 
ther order, But it is evident that the do - 
fondant could not supply until the plaintiff 


igavo him such order; and it is not quite - 
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certain fhat the defendant might not have 
cairied out the subsequent order even if he 
did not carry out the first order. The de- 
fendant is only liable for the amount of wood 
which he did not supply according to the 
order given to him by the plaintiff, and the 
decree given against him must be reduced to 
a very great extent. The decree as itstands 
at present is for 2,488 cubio feet, and we 
decrease the amount to 719 subio feet; and 
we accordingly confirm the decree of the 
lower Court in so far os it awards to the 
plaintiff the excess price for 719 onbio feet 
of wood, and the decree of the lower Courts 
which allows the excess price of the remain- 
der of the wood maost be set aside. 


Costs of this Court and of the lower 
Courts will be calculated in proportion to 
the amount decreed. í 


Mookerjee, J.—I entirely concur. 





The 2nd March 1871, 


Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Measurement papers—Hvidence. 
Special Appeal from a decision passed by 
oe Subordinate Judge of Hhaugulpore, 
dated the 8rd September 1870, affirming 
a decision of the Moonsiff of Monghyr, 
~ dated the 10th June 1870. 


Jharea Sahoo (Plaintiff) Appellant, 


versus 


Bandhoo Sahoo and others (Defendants) 
Respondents. 


Baboo Hem Chunder Banerjee for Ap- 
pellant. 


Mr. C. Gregory for Respondents. 


A Lower À ate Court was held to have been 
natified in rejecting measurement papers as inadmiasib 

law, where no proof was given to show in what cir- 
cumstances, under what , and for what purpose 
they had been prepared, . 


Bayley, J.— Wes think this special appeal 
must be dismissed with costs. 


The plaintiff, as purchaser of a decree 
against Sheo Sahoy Sahoo, aues for the de- 
claration of his right to have% house sold in 
execution as the property of these judgment- 
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debtora. In the execution department his 
petition for sale was disallowed on the objec- 
tion of Bundhoo Sahoo, the defendant, 


The first Court after a careful review of 
the whole evidence and referring to the mea- 
surement papers, which it held were not 
drawn up in the presence of the parties or 
made the subject of a judicial investigation, 
came to the conclusion that the plaintiff failed 
to prove his right. The first Court further 
found that the title and possession of the de- 
fendant were borne ont by the evidence, and 
that the plaintiff's suit was barred by limita- 
tion. 


The Lower Appellate Court has also sub- - 


stantially come to the same finding aud h 


dismissed the plaintiff's suit. — En 


In special appeal the only ground pressed 
upon us is, that the Lower Appellate Court is 
wrong in holding that the measurement pa- 
pera were no evidence in the case. 


Now, the words used by the Lower Appel- 
late Court muat be read as a whole, and by 
their context, and not by detached passages 
or words, The Lower Appellate Court says— 
“The measurement papers relied upon by 
“the plaintiff are no evidence in this cage, as 
“ they are not said to have been drawn up in 
“the presence of any of the parties. No 
“proof is forthcoming that the judgment- 
‘‘ debtors ever'tenanted the house; and al- 
“though Seetul, who lived in it for a long 
“time, says that he had been paying rent to 
‘‘the father of the judgment-debtora, yet he 
“is forced to admit that latterly he paid rent 
“to the defendant.” Reading the whole 
passage together, ft is clear that the words 
“no evidence” is with reference to the reli- 
ance to be putupon it. The Lower Appellate 
Court’s meaning is that it is no sufficient 
evidence; and tliat ás clear from the succeed- 
ing sentences with reference to the evidence 
of Seetnl. The Lower Appellate Court pro- 
ceeds to hold that’on his part the defendant 
proved by sufficient evidénce bis possession 
under the kobalah, by receipt of rent for a 
period of more than 12 years, and that the 
plnintifi’s suit was thas barred by limitation. 
This is a fluding of fact upon the evidence 
come to by both the lower Courts, No special 
appeal will lie, and it is therefore dismissed 
with costa. : 


6 [3 


: ; 
Mitter, J.—I conour in dismissing ‘this, 


appeal. I wish merely to add that the desi- 
sion of the Lower Appellate Court must be 


affirmed, even if we consider that that Court ° 


-b 
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has rejected the measurement papers in ques- 
tion as inadmissible in law. The special 
appellant gave no prodf whatever to show 
how, under what circumstances, under what 
authority, and for what purpose those papers 
were prepared; andin the absence of such 
proofs the Lower Appellate Court was fully 
justified in rejecting them os inadmissible, 





The 2nd March 1871. 
Present: 


The Hon’ble E. Jackson and Onoocool Ohun- 
der Mookerjec, Judges. 


Attachment--Bival doeorce-holders— 
, Jurisdiction. 


Case No. 1847 of 1870. 


Special Appeal from a decision passed by 
-` the Judge of Dacca, dated the 18th April 
1870, reversing a decision of the Subor- 
dinate Judge of that District, dated the 

_ 4th May 1869. 


Radha Gobind Shah (Plaintiff ) Appellant, 
DOTIius 


Shaikh Ooxeer Jemadar (Defendant) Re- 
spondent, 


Mr. R. T, Allan aud Baboo Dwarkanath 
Sein for Appellant, i 


Ņr. R. E. Twidale for Respondent, 


Where property has been attached io execation ofa 


16 is competent to æ rival decres-holder to show 
wa ho attachment should not bave issued aa the 


deoree under whioh it was barred by lapse of 
time, and the Court, if satisfied thit the decres is so 
barred, 1s competent to seo that the decree-holder who 
took out execution does not share in the distribution of 
the ale proceeds. 


Mookerjee, J.—T um plaintiff as well as the 
_ defendant in this case held certain decrees 
against the same jadgment-debtor. There 
wos another person of the name of Muugla- 
nanda, who also held a decree agninat the 
said jodgment-debtor, 
the property had been first attached on the 
application of the deorea-holder Muangla- 
nunda, After the sale of the property, the 
Sudder Ameen In distributing the sale pro- 
ceeds held that Manglanandna was entitled to 
the entire samsfaction of his decree, and ad- 
judged to thé plaintiff and the defendent 
rateable shares of the surplus sale prooseds. 
It was found subsequently, at the instance of 
+ ‘the defendant, that the decrees in execution 


It was found that! 


THE WEEKLY REPORTER, 


-_ 


Rulings. 219 


4 


of whioh the plaintiff had attached the pro- 
perty were barred by limitation; and that 
according to Section 20 Act XIV of 1859 
no process of execution should have been 
issued in d to those decrees. The 
Sudder Ameen, therefore, ordered the plain- 
tiff to refund the money he had received as 
his share, and held that the defendant was 
entitled to that sam,—he being the sole re- 
maining attaching creditor. When the plain- 
tiff was required by the Sudder Ameen 
to refund the money, the plaintiff, who had 
other decrees in -the Subordinate Judge’s 
Court against the same jadgment-debtor, 
applied to the Subordi Judge to require 
the Moonsiff to send the amount to bis Court. 
The Subordinate Jadge by a proceeding 
asked the Moonsiff to remit the sum to his 
Court. But the Moonsiff refused to send 
the money, because he had already ordered 
it to be paid to the defendant, who had 
attached the property after Munglanunda. 
The plaintiff bas now institujed-this salt éo 
recover that money. 


His sult is based on the ground that the 
Sudder Ameen ought to have remitted the 
money as required by the Subordinate Jadge, 
and that the decrees he held against the 
judgment-debtor in the Subordinate Judge’s 
Coart would have been satisfled if the money 
had been sent. He, therefore, prays that the 
order of the SudderAmeen, dated the 8rd Feb- 
ruary 1868, refusing to send the money should 
be set aside, ‘There is also a prayer in the 
plaint that a previousorder of the 26th Bep- 
tember 1867, by ‘which the Sudder Ameen 
held that the decrees which the plaintiff 
held in his Court were barred, should also ba 
set aside. But from the whole tenor of the 
plaint, it is very clear that the plaintiff rest- 
ed his right to a share in the surplus sale 
proceeds on the aia of his being n decree- 
holder of the Subordinate Judge’s Court, 
There is no allegation in the plaint that the 
decrees which the Sudder Ameen had held 
to be barred were not actually barred, but 
wore really subsisting decrees at the time of 
the plaintiff's attachment, We, therefore, 
find that in the Courts below there were no 
issues on the point whether the decrees which 
the Sadder Ameen had held to be barred 
were actually barred or not, 


The frat Court gave the plaintiff a decree, 
but it is not very clenr on what ground the 
decree was given. There is no adjudication 
whether the decreas which the plaintiff held 


were justly found by the Sudder Ameen tg 
. jasiy y z 
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be barred or not, Bot thè first Court béing 
of opinion that the Suddér Aniedn dught to! 
havé obeyed the order of the Subordinate 
Judge by sending the money fo his Coart, 
dud os tle Sudder Ameed has vot dong so 
dad os the plaintiff hnd attached thie property 
but the defendant liad not, the plaintiff was 
entitled to get the money. Now, there ap- 
pears to be a cotifnsiod of ideas in the Subor- 
dinate Judge’s mind. He does not state 
élearly whether the attdchmer'ts he speaks 
of were attachménts middé in execution of thè 
lapsed décrees ot the decfees of his own, 
Court. But he dave only that the plaintiff 
had attached and the defendant had not. On 
appeal the Judge found that the defendant 
had attached thé property ih exécétion of bis 
decree, whereas the only attachment whioh 
the plaintiff liad made of the property was in 
execution of the décrées which had lapséd by 
éfflux of time, and there waé no Attacliinent of 
the pioperty andér the decréés of the Subdér- 
dinate Judge’s Court. The Judge, there- 
fore, reversed the decision of the Subordi- 
nate Judge, and held that the plaintiff not 
being an nttaching jadgwent-oreditor, who 
had attached thé property prior to the order 
of the distribution of the sale proceeds, was 
not entitled to á rateable distribution of the 
fame. 

It is now contended before us by Mr. Allan, 
that the real object of thé suit was to have it 
declared that the order of the 26th Septem- 
ber 1867, by which the Sudder Amesn held 
that the decrees in exedution of which the 
attavhment was made were deorees which 
were no longer subsisting being barred by 
limitation, wasa wrong order ; and that al- 
though-in the plaint it was not stated that the 
decrees were not barred, still that point ought 
to have been tried by the Courts below. The 
simple answer to this argument is that the 
sais has not been brought on that ground, 
aud that point bas not bebn pressed beford 
any of the Courts below. We cannot in 
special appeal aay thint the decisions of both 


the Court below are wrong on n polat which’ 


was never pressed beforé them. However, 
we allowed Mr: Allad aa oppertunity to 
show from the recorda of the case, which haré 
been sent for by an order of this Bench, that 
the decrees wére not really barred. Bat he 
was unable to satisfy ts on that point; and 
even if we were disposed to send the case 
back, we see there is no use of our doing 
- go when we find that the appellant's leader 

s unable to satisfy us that any good would 
- Fesult to avy party by our sending the cate 

back, plaintlif being unable to glow us that 


~ 


the decrees wete in reality dot barréd af thd 
time of the attachment. 

Then, it is contended by Mr. Allan that 
the Court hed no authority at the instance 
of arival deoree-holder to decide, for the pur- 
poses of distributing the surplus sale pro- 
oseds, whether the decrees under which the 
plaintiff had obtained the attéchment were 
really barred or not. I, however, think that 
it is in the power of a rival decree-holder to 
show that any other decree under which 
the property hus been -attached’ is no more 
a subsisting deores, and that the processes 
issued by the Court in execution of that 
decree should not have been issoed at all. 
It is a matter of the greatest concern to a 
decree-holder to see that the assets are dis- 
tributed amongst persons who are really 
entitled to them. Under Section 272 of 
the Procedure Code, it is unddubtedly in 
the power of one decree-holder to show that 
the deorse obtainéd by another deoree-hdlder, 
and ander which the property had been àt- 
tached, was a decree obtained by him by 
fraud or by other improper means; and if 
he oan show that, the Court distributing 
the surplus sale proceeds would be compe+ 
tent to award satisfaction to the decree- 
holder who has shewn that his rival’s deoree 
has been obtained by fraud or other impro- 
per means. By a parity of tedsoning, I 
think one decree-holder is quite competent 
to show that the decree of another decree- 
holder is barred by lapse of time, and that 
therefore that person is no longer a decree- 
holder, and consequently not entitled to a 
share in the sale proceeds ; and if the Court 
is satisfied that that decree is really barred, 
the Court is also fully competent to see that 
hè should not have any benefit in the dis- 
tribution. DPartias Aggrieved by that order 
may contest the justness of it by a buit, and 
may show that the order passed by the 
distributing offleer was a wrong order, inas- 
much as the debree was not bariéd. If the 
case -of the plaintiff was that the Sudder 
Ameen was wrong inasmuch as the decree 
was not barred, -it was quite competent to 
him to show aud prove that fact in the sait 
hè has brought, and to tate that fact clearly 
and to ssk the Court to decide whether the 
decrees held by him in the Sudder Ameen’s 
Court were really barred or not, He haé 
doné no such thing. But in the last stage 
of apecial appeal he has osked*ud to do ab ; 
and even then when opportunity was #iveù 
to him, he was unable tb show us that lis 
décrees were not barred. I would; therte- 


fore, old thay thy aide of dig'dudge jag ° 


- 
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proper order and that the plaintiff is not 
entitled to particlpate in the distribution of 
the sale proceeds. I would, therefore, ap- 
hold the order of the Judge and dismias this 
éppeal with costs. . 


Jackson, J.—I entirely cononr. 





The 2nd March 1871. 
Present : 


The Hon’ble L. & Jackson and W. Ainslie, 
Judges. 


Obstruo jtion—D amages—Wasilat. 
Case No. 1407 of 1870. 


Sparial Apptal from à decision passed by 
the Subordinate Judge of Gya, dated 
the 20th May 1870, a ing a decision 
of the Sudder Moonsiff of that Distriot, 
dated the 13th Seplember 1869. 


Obarn Singh (one of the Defendants) Appel- 
: nf, a 


Ctrsus 


Rungoo Singh and others (Plaintiffs) Re- 
sponde 


Mr. C. Gregory for Appéllant: 


Baboos Kisken Suoca Mookerjee and Hem 
Chunder Banerjee for Respondents, 


Obstruction to possession may be the ground of a 
claim for but it cannot support a claim for 


wasilat unless h dispossession 
claimant hes bein prevented from enjdying sae aha 


. Jackson, J.—Ws have come to the con- 
clasion in this case that there has not been 
a satisfactory trial on proper issues. 


The plaintif alleged himself to be holding 
n Tease of mouzah Sadipore, and he alleged 
that the defendant had obstracted his pos- 
session and enjoymént of that mousah ; and 
he, therefore, asked the Court to give him 
a décrée for possession and for wasilat. 


The defendant put in a written btatement 
In which he, alleged several things. He 
dévied that had any odnusbtiòw wiil 
mousah Sadipsre, but he ‘#leged that be 
had à léasé of a’oertaia othe? mouzaoh onltéd 
. Sadipore Lahdtee: he farélier stared that 

bho ged of lenso had ben étéleh ftom his 


cud Weekiy HEbokten 
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house, and that the plaintiff becoming - 
aware of that fact had brought the present 
suit for the purpose of andoying him, and in 
some wey of disturbing him, the defeidant, 
in the ae Rea of his rights as ticcadar 
of Sadipore Lahuree; and he, therefore, 
prayed that the sult might be dismissed, and 
be allowed his coste. 


The Moonsiff who tried the suit origin- 
ally framed, what he calls, two issues of fact, 
which are vague and obscure and involved 
to the last degree: The points tinit he really 
did try were, whether the defendant had got 
a lease of mousnh Sadipore, and upon this. 
point golig into the evidence he decides 
in the negative. He then goes on to ob- 
serve that in this state of things, the plaint- 
iff is undoubtedly entitled to possession, 
“ for the lease of 20 years pleaded by the 
“defendant has not been proved to the 
“ satisfaotion of the Court The plaintiff, 
“ thérefore, can no longer be deprived of 
“ possession,” -and thereupon he orders 
“ that the suit be decreed, that the plaintiff 
“ be put in possession of the disputed moa-. 
“ zah, and the principal defendant, Jagger 
“Nath Singh, do pay to plaintiff Court-oosts 
“ with in t from date óf decision to 
‘date of retlixation, at the rate of 12 pet 
“edit, per annum, and Meane profits to 
“ whatever amount the samed may be decer- 
“ tained in execution of déorea, from the day 
“ of the institution of the suit to the day 
“ of possession.” 


Then the defendant appealéd, and he ap- 
pears to have chiefty laid streds updn the 
fact that he sét up no claim of & ndturé’ 
adverse to the plaintiffs Glaim as ticcadar 
of Sadipore; and that donsequéntly thére’ 
was no chuse of attion against him, and 
that the suit ought to have been disthitsod’ 
with costs. 


The Subérdinate Judge then taking up 
his written statement, and consideriig tha¢ 
one part of that written statement ootitaingd 
a denial of the plaintiff's title, héldd that 
he was endeavouring in appéal to make a 
different défetice from that, which he det up 
in the Court of first instance, and holding 
him tó be thus impuguing the plaintiff's 
title, decides that judgment has been pro- 
pérly givén aghinat him. 


Now, the decisior of the Moonasiff, which 
wad in- this way upheld by the Judge, re- 
ally conclude abmost nothing éxcept this— 
that the defendant had no lease of mouzah 
Sadipore. It gives the pldintif .a vague 

e 
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.relief in the shape of wasilat agaiust the 
defendant without having foand . that. the 
plaintif haf really been ousted from his 
mousah by the defendant, and it leaves the 
amount of. the wasilat to be determined 
afterwards in excution. ‘I do not think it 
would be satisfactory or safe if we should 
allow the caso to remain in that condition. 


The defendant did not seriously deny: the 
plaintiffs right as lease-holder of Sadipore, 
nor did he, it seems to me, deny that Sadi- 
pore- and Sadipore: Lahuree are distinat 
motzaha. It may be that the defendant’s 
allegation in respect of mouzah Snadipore 
Laboree was pup forward with the inten- 
tion of, if possible, avoiding any liability: for 
mesne profits, by disolaiming in distinct terms 
any title adversé to that of-the plaintiff. 
Jt ‘seems ‘to me, therefore, in that state of 
things, that the Moonsiff ought to have 
determined whether? the defendant had, under 
color of his ticca of mouzah Sadipore 
Lahúree, dispossessed the plaintiff from his 
own lands of Sadipore or from any part 
of it. ) 


: Tha only evidence which has been shown 

bearing upon that point is the decision, of 
the “Magistrate in,a ocertnin criminal case in 
which the plaintiff alleges himself to have 
eee obstructed by the defendant, and the, 
defendant, it appears, was fined by the 
Magistrate on that account. . 


Now such obatroction by the defendant 
might be the ground of-a claim for damages, 
bnt unless the plaintiff had been dispossessed , 
by the defendant, -and the defendant had 
collected the rents or. prevented the plaintiff 
from enjoying the rents, and profits of his 
mehal, it would not support a claim for. 


wasilat. 


We think, therefore, that the ease mast 
go back in order that the Moonsif may iry 
it de.novo, on frosb issues, namely, whether 
the plaintiff had been dispossessed from 
mousah Sadipore or any partof it by the 


The 2nd March 1871. 
Ce Present: 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Conveyance of attached property— 
. , Mxecution—Attachment. 


Case No. 1695 of 1870. 


Special Appeal from a ‘decision passed by 
the Oficrating Judge of East Burdwan, 
dated the 12th May 1870, affirming a 
decision of the Subordinate Judge of 
sey District, dated the 15th February 
1870. 


Maharajah Dheeraj Mahatab Chund Baha- 
. door (one of the Defendants) Appellant, 


* 


werens 


Surno Moyes Dossee (Plaintiff) and othe 
(Defendants) Respondents. 


Baboos Chunder Madhub Ghose and Ashoo- 
tosh Mookeryee for Appellant, - 


Baboos Romanath Boss und Taruck. Nath 
Sein for Respondents. . : 

A deed of sale conveying property, if execated while 

afterwards be 


the property is under attachment, cannot 
made valid by the release of the property. 


The striking off of ths execution œse docs not do 
away with an attachment onos made, unless the attach- 
ment is expresaly abendoned by the party at whose suit 
it was lemued,  - i 


Glover, J—Tuae plaintiff in this suit ob- 
tained g decree on. the 5th of May 1863 
against Sham Chand Baboo and his wife 
Joy Coomaree Bibee. The oiroumstances 


under which Joy Coomaree came into the 


suit are not very intelligible ; but there is ` 
no necessity to enter into them because there 
is no doubt that the decree was given both 
against husband and wife. In execution of 


defendant, under color of his lease of moazal ! this decree the plaintiff attached one of the 


Sadipore Lahuree; and, 
period of dispossefsion had been, and whe- 
ther whe plalutiff was in fact out of posses- 
siou by the act of the defendant atthe time 
of bringing the suit; and whether, conse- 
quently, he is entitled to wasilat for 
inouzah Sadipore, as prayed in the plaint, 
from the time of bringing the suit until 
the period of final possession, , 


Ainslie, J.I qoncur, 


if so, what the! properties which had originally belonged to 
; doy Coomsaree, and on the 6th November 


1865 obtained 1,500 Rs, on account of his 
decree, and allowed the excoutiom case to be 
struck off the file, In the interim, however, 
the defendants (special appellants before us) 
got a conditional deed of salg*°from Sham 
Chand Baboo and his wife doy Ooomaree, - 
which was eventually foreclosed and a 
decree for possession obtained. After tha” 
Rajah had s0,obtained possecasion, the original 


” 
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: partner in its rights as of water or way).” 
The Zod March 1871. But it has been brought to our notice by the 
respondent’s pleaders, that in the original 
Arabic version of the Hedaya, the word 
The Hoy’ble Œ. Loch and W. Ainslie,- |“ khuleet” is used in both places, and 
Judges. “ ghureck” does not appear atall; and from 

my personal experience I inoline to think 
Fre-emption — Khuleet — Bhureek — | that in the Behar districts “khuleet” is 
Thorough-fares —Butwarrah—Am-| habitually used to representa ‘pre-emptor 
biguous plaint. of the first degree. It certainly was so in 
Case No. 1875 of 1870. Tirhoot in the csse reported in 1] Weekly 


Reporter, page 169, and in a Barun case 
Special Appeal from a decision passed by 


Present: 


(this appeal also comes from this district) 

ths Judge of Sarun, dated the 14th July | to be found in 12 Weekly Reporter, page 

1870, reversing a decision of the Subor- | 484. 

Puen Judge Z that District, dated the) And asit appears that the term “ khuleet ” 
st December 1869. is used in'the Hedaya to deslgnate the per- 


son whom Baillie calls a “shureek”, fit cana 
ae sae ar oella ane eee not be said that itis improperly used in a 


plaint as a designation of a partner in ‘the 
substance. No doubt it requires some ad- 
dition to make clear what the foundation of 
‘Shaikh Bundeh Hossein (Plaintiff) Re- | the plaintiff’s allegéd title is; but this may 
spondent. ° be either shown by-express words of it may 
` be'inferred from the written statement. In ^ 
Mr. R. T. Alian for Appellants. ‘this suit it seems olear that the pldinti®— 
was claiming as partner in the substance. 
Mr. R. E. Twidale and Baboo Romesh | It is, therefore; quite unnecessary to fol- 
Chunder Hitter for Respondent. low the appellant’s.pleader into a discussion | 
i .of whether a pre-emptor by partnership in 
The term bhale applies to a pre-emptor In the first | the appendages (one of the second degree) af 


CETINE 


` 


theresh ia Ba Js Digest of Menomedan Law)” as well | ‘enforce his claim in respect of any thin 


n re ig in the second dégres, h d, a partner | bot small parcels of land. - 


Public thoroughfares give no right of pre-emption. The respondent has attempted to set yp 
The soit o pre-emption of partner in the sub-} an alternative case for the plaintiff, that he 
MAOS BP eis a partner in the whole pro- jis “ khuleet” either in respect of the sub- 
ae she D eerie of 8, T stance or of tho appendages. | 
a A from accident or oversight. | In the firat place, I think a plaint that fs 
An ambiguous plaint is bed in form, a plaintift,) ambiguous is bad in form. I do not mean 
claiming under two several rights béing bound to state to say that the plaintif might not have 
distinctly. '| olaimed under two several -rights, but if 
he intended to do so, he should have stated 
the fact distinctly that the adversary might 
as “ shuffee kholest,” and has obtained a have a notice a the mest eee ri 
; | raiso the proper issues ;—and in the secon 
decree in tho Lower Appellate Court, I think that in this case the ambiguity 
The first ground of appeal taken by de- | realiy is non-existent and is only an ingeni- 
fondanta, special appellants, is that whereas | ous suggestion of the reapondent’s pleader. 
plaintiff claims as “ khuleet” or pre-emptor | From the judgment of thé frst Court, it is 
in the second degree, it was not open to the| quite clear that what the Court and the par- 
Judge to fiud that he was “shureek” or | ties understood to be in issue, was simply 
pre-emptor in the firat degree. the right by partnership in the substance and 
This objectfon is founded on the opening'| tPat no claim by partnership in the appen- 
words of Chapter 2 on Pre-emption ay Bal dages was advanced under cover of the am- 
lie’s Digest of Mahomedan Law, page 476. | iguous expression “ khaleet. 
“A ‘shoreek’ (or partner in the substance! If it were ppasible at this stage to admit 
_* of a thing) “ is preferred to a ‘khuleot’ (or! a olaim as pre-emptor by right of way, if 
o pi B 


F an 


_ Ainslie, J—Tuis is a sut founded ou 
right of pre-emption. The plaintiff claims 


en Cae sal 


326 Cio 
would be very simply disposed of by polat- 
ing out that pablio thoronghfares give no 
right of pre-emption, and that village roads 
ere in the nature of thoroughfares. 


It remhins to enquire whether the Judge 


> was right in holding plaintiff to be a partner 


x 


in the substance. The village was regular-, 


ly partitioned by the Revenue Authorities, 
Plaintiff’s interest is in one of the separated 
lots and defehdent’s in another: bot it is 
urged that some 11 beegahs were left un- 
divided. The greater portion consisted of 
the aforesaid roads and of land of mi&feedars 
and others over which the owners of the 
village exercised no rights of proprietor- 
ship; but the Judge finds that certain emall 
portions recorded in Nos, 248, 251 and 814 
of the butwarah khusrah were left: the joint 
property of the owners of the village, and 
on the existence of these lands he founds a 
title for the plaintiff by right of partnership 
in the substance. The Judge states that 
these lands ore described in the partition 
, proceedings as worthless, and therefore not 
suscéptible of being divided, but that one 
small plot of 6 cottahs, which was described 
as a hole, is now a fishery yielding rent, and 
that on another, which was then a road, a 
ryot has since erected a house. : 


It is on this joint ownership that the re- 
apondent relies. The decision reported in 10 
Weekly Reporter, page 314, is brought for- 
ward in support. In that case tho reserva- 
tion of the Jalkur and Nimukshayer as com- 
mon property after the division of the land 
“was held to be sufficient foundation for the 
claim of the pre-emptor. I wish to offer no 
opinion on this point ;—this case is clearly 
distinguishable. 


In that case the parties, by consent and 
deliberately, reserved a joint interest (if the 
subject-matter was capable of partition). In 
this oase, it is stated by the Judge of the 
fiist Court that they divided Julkor, Nimuk- 
shoyer, Kayaree, &o., in short every thing 


-which was worth dividing, and only remain- 


ed jointly interested in what was either - ut- 
terly worthless gr (more probably ) was 
trented as public property in the same way 


.as the roada. i 


In short, the partition was ns if two per- 


„#ons dividing a house and its cartilage oare- 


fully matked off eroh room and foot of 
ground, but forgot or neglected to sub-divide 
a worn and useless brick fiat had fallen 
from one of fhe walls and was lying ina 
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rubbish heap in some corner. Out of this 
brick can we build a joint ownership ofa 
portion of the thing sold, when one of the 
two sells his separated share to a stranger ? 
Yet this is just what the plaintiff seeks to 
do in this case. It is said that the undivided 
property is now of some values Bat it is 
manifest that the intention was to make a 
complete separation, and that theincomplete- 
neas, if such it cao be called, was at the ut- 
most the result of mere accident—(aa I have 
said above; I think it extremely probable that 
this land was treated as subject to rights 
of the public at large and not the pri- 
vate property of the Jandlords)}—and I can- 
not conceive thatthe respondent can main- 
tain thatthe oversight is to override the 
express intention of the parties, 


Mr. Twidale for the respondent has quot- 
ed the instances mentioned in page 478 of 
Baillie’s Mahomedan Law; bat in my opinion 
those cases in no way sapport his contention 
but rather go against it. In the firat in- 
stance, when two persons holding land in 
common divide it bat leave an existing wall 
and the land on which it stands undivided 
as their common boundary, they deliberate- 
ly and intentionally maintain a community 
of interest for their mutual advantage. The 
wall is an integral part of the property of 
each at the time df partition, and oon- 
sequently the right of pre-emption by part- 
nership ie held to attach. In the second 
case no community of interest is maintained. 
A new common interest is created, bat does 
not extend farther than the intention of the 
parties at the time of creating it, è e., beyond 
the wall. The previous intention to divide 
completely is not affected, though the new 
wall becomes a source of common profit, 
So in this case, the common profit which 
may have erisen since the separation, which 
was intended to be complete at the time it 
was made, cannot operate to defeat the orl- 
ginal intention. 


I would, therefore, reverse the decision of. 
the Lower Appellate Court and dismiss the 
sult with costs in all Courts. 


Loch, J—I concur in making an order 
reversing the judgment of the Lower Appel- 
Inte Court as proposed by my colleague. 
The cases which rule that a partner in the 
substance is entitled to exercise the right of 
pre-emption, presume that, the party so 
olatming ia a partner in the whole property $ 
and those rulings are not applicable to a 
caso like the present, where the original 


estate has bee parktioned under the 
-ry on ane TN sadba r. a) 
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Batwarah Law and these separate estates 
formed out of thejone original estate. The 
utmost that can be conceded to the plaintiff 
is aright of pre-emption to so much of the 
land as remains in the joint possession of 
him and the vendor, but nothing beyond 
it. The appeal is decreed with costa in 
this and the Lower Appellate Court, and the 
decree of the first Court dismissing the suit 
with costs is restored. 


Cad 


The 2nd Maroh 1871. 
-Present : 


The Hon’ble L. 8. Jackson and W. Ainslie, 
Judges. 


Appeal—Section 348, Code of Oivii 
Procedure. 


Case No, 2028 of 1870. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Shahabad, 

` dated the 2nd June 1870, reversing a 
decision of the Moonsiff of Saseeram, 
dated the lst October 1869. 


Musgamut Ritooraj and others (Plaintiffs) 
Appellants, 


-_ 


Versus 


Oojagar Singh and others (Defendants) 
Respondenis. l 


Baboo Taruck Nath Dutt for Appellante. 


Baboo Rughoobuns Sakoy for Respondents. 


Tn a suit to establish title to 8 annas and a fraction of 
an estate, plaintiff P EE a decree for only 2 
annas appealed; but the Lower Appellate Court reduced 
the share allotted to the plaintiff 


Herp that as no question of the share to be awarded 
was raised before the Lower A Court by the 
defendant under Section 848, o of Civil Procedure, 
that Court should not have interfered with the deamon 
in the way it did. 


Ainslie, J.—Im this suit the plaintiff 
sought to establish his title to 1 anna 7 pie 
and 6 krants of mouzah Surenda, and 8 
annas ll pies and 5 krants of moussh 
Nowa, with a view to obtain partition of 
the estate, The snitin respect of mouszah 
Surenda was dismissed entirely, and in re- 
spect of mousah Nowa a decree was given 


by the first Court for 2 aunas. The plaint-` 
_* iff then filed an ‘appeal which was tried by 


the Subordinate Judge of Shahabad, who 
confirmed the decision of the frst Court in 
respect of Surenda, and modified it in re- | 
spect of mouzah Nowa by reducing the 
share allotted to the plaintiff. to I anna and9 
pies. In this Court plaintiff only claima I 
anna 2 pies in mousah Surenda, and the 2 
annas of mousnh Nowa awarded by the 
Moonsiff. No question as to the share to 
be awarded in mourah Nowa appears to 
have been raised by the respondent before 
the Lower Appellate Court under Section 
848 of the Civil Procedure. Code. The 
Subordinate Judge, therefore, should not 
have interfered with the judgment of the 
first Court in respect of that mousah; no 
attempt has, been made in this Court to 
support his judgment in respect of it and it 
must be set aside. 


As regards mouzah Surenda, it appears 
that there wero three brothers, Knshee, 
Gunga, and Gopal, each holding a share of 
l anna and 2 pies. The shares of Kashea 
and Gopal were sold in execution of decree 
and purchased by Hur Sohae and others ; 
bat. the share of Gunga has remained in- 
tact up to the present time. Subsequently 
to the execution sale, a suit was brought 
by the plaintiffs agoinst the representatives 
of the auction-purchasers to establish their 
(plaintiffe’) right to continue in possession, 
om the ground that the auotion-purchasers 
had lost their rights by neglecting to enter 
on the lands sold. This suit was dismissed. 
In it the plaintiffs olaimed to establish 
their title to I! anna and 9 pies out of the 
shares of Kashee and Gopal which bad been 
sold. They then set out, as they bave done 
in this case, that each of the three brothers 
Kashee,, Gunga, and Gopal held a 1 anna 
and 2 pies shnre, and this does not seem to 
have been contradicted either in that casa 
or the present one. No question was raised 
in that snit as to the rights whieh the 
plaintiff derived from Gunga. The only 
question was as to the shares of the other 
two brothera. The fact that that suit was 
dismissed in no’ way affects the claim now 
setup zand the Moonsiff.appears to bave 
been in error when he supposed that the 
plaintiffs in that suit were stating their 
entire interest in the estate as 1 anna and 
9 pies, whereas from a perusal of the plaint 
it appears that in addition to the 1 anna and 
9 pies, the subject of that suit, there was 
another share of 1 anna and 2 pies concern~- 
ing which thire was then no dispute or 
sult, 
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Tho Subordinate Judge has foltowed in 
the same error. No one appears in this 
Court to oppose the claim of the plaintiff in 
reapect of the 1 anua and 2 pies share of 
mourah Surenda. We, therefore, think that 

the appeal must be decreed and that the 
plaintiff must obtain a declaration of his 
title In respect of 1 anna and 2 pies of 
mouzah Surenda and 2 annas of mousah 
Nowa. The appellant is entitled to his 
costs of this” Court and of the Court be- 
low. 


Jackson, J.—I ooncar. 





The 2nd March 1871. 
Present : 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Secondary evidence—Oopy of a copy 
— Lower Oourt’s deoisidn — Legal 
presumption — Hindoo Law — Bheo- 
balt—Alionation—-Putnees. 


Caso No. 2191 of 1870. 


SAR Appeal from a decision passed by 

floiating Judge of Rungpore, dat- 
` are dre Jay 1870, reversing a de- 
cision of the Officiating Subordinate 
Judge of that District, dated the l4th 
April 1869. 


Tabboonissa Bibee and others (etendanta) 


Appellants, 
versus 
Koomar Sham Kishore Roy (Plaintiff) Re- 
spondent, 
Baboos Sreenath Dass and Lulegt Chunder 
Sein for Appellants, 
Baboo Debendro Narain Bose for Reapond- 
ent, 


Where the Lower inar Bare waa an wrpumamah cd 
dence as proving d 
that it peal se not be, 


It must be presumed i that the fu indgment 
of the lower Court is right, unti? the contrary fs 
If there is any doubt in the oase, the benefit of the 


doubt ought to be give to the respondent and not 
to the appellant. 


Under the Hindoo Law the fihebait or trustee 
manage! DE an Aora is competent to alienato a 
reasonable. portion of the property, if such alienation 


‘against the idol, 


a grant of a putnes tenure by « Shebalt may be 
¥ i 


Mitter, J—Tux plaintiff in this case is the 
purchaser of an estate paying revenue to 
Government at a sale held under the pro- 
visions of Aot XI of 1859, and he brought 
this snit for the- purpose of setting aside a 
putnee tenure created by one Chunder Nath 
Surmah in favor of the defendant, and spe- 
cially registered in the Collector’s books 
prior to thé purchase of the plaintiff under 
the provisions of Section 89 of that Act 
The plaint alleges that the property in quei- 
tion belonged in fact to the id6l Doya Moyes 
Dabee ; that Ohunder Nath was simply the 
manager of the endowed property-; and that 
no permanent alienation like the oreation of 
the putnee which was alleged to have been 
made by Ohander Nath, was legally binding 
who was in fact the real 
defaulter ; and that the plaintiff was there- 
fore entitled to recover kbhfis possession 
of the property, treating the putnee in 
question as a nullity upon the ground that 
it was created by a person without any 
right or title whatever. 


The case set up by the defendant was that 
the property waa not debuttur ; that Ohun- 
der Nath was the real owner of that proper- 
ty ; and that even if Chunder Nath were the 
manager of the idol Doya Moyee Dabee, the 
putnee was oreated for such purposes as 
would justify such alienations under the 
Hindoo law, which is the law according to 
which disputes relating to the debuttur pro- 
perty are to be determined. 


The Court of first instance came to the 
conclusion that the putnee was a valid pur- ` 


nee; that the debuttur was a nominal one 
(using the English word “ nominal ” in the 
middle of its decision which was written in 
Bengalee); and that the person who really had 
the beneficial enjoyment of it was not the 
idol Doya Moyee Dabee, but Chunder Nath, 
the lessor of the defendant 


On appeal the-Judge after accepting the 
copy of a copy of an alleged srpunnamah, 
by which the debuttur was said to have 
been created, came to the gonclusion that 
the evidénes on both sideg was nearly ba- 
lanced ; that under that circumstance the 
barden of proof ought to be shifted on the 


defendant ; that if the burden of proof were : 


thus shifted, no sufficient case is made-out 
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by him to rebut the primd facis evidence 
given by the plaintiff ; and the Judge therefore 
found that the property was a bord fide 
debuttar property of whioh Chunder Nath, 
the lessor of the defendant, was simply the 
manager. The Judge has farther found 
that according to a decision of the Privy 
Counoil reported in page 18, Volume XIII, 
Weekly Reporter, he had every reason to 
hold that the creation of a putnee by a 
Shebait was altogether null and void, even 
though it might have -been made under 
circumstances of necessity. The Jadge 
then goes on to say that even if each an 
alienation would be justified by a special 
caso of necessity, the case of necessity set 
up by the defendant was not sufficient. 


Under the above state of facts, the simple 
questions which we have to determine in 
- this special appeal are, 1s¢é, whether the find- 
ing on the question of debattur has been 
arrived at by the Judge on legal evidence 
and in a legal manner. 


2adly.— Whether assaming the property to 
be a bond fide debuttur property, a putnee 
created by a Shebait would be absolutely 
null and void in law, even though made un- 
der circumstances of special necessity, and 


8rdly.— Whether the‘ case of necessity 
sət up, and, as the Judge afterwards says 
made out by the defendant in this case, is 
sufficient under the Hindoo Law to justify 
the alienation. 


We think the learned” Judge in the Court 
below has committed errors in law on ali 
these points. 


With reference to the first point, the 
Judge admits that the evidence was equally 
balanced, and it is clear from his judgment 
that he would not have thought that the 
evidence adduced’ by the plaintiff was suffi- 
cient to shift the burden of proof on the 
defendant, if he had not accepted the copy of 
the copy of the sxrpunramah above re- 
ferred to. We do not mean to say that the 
Judge was wrong in admitting that doca- 
ment in evidence in the first instanoe., I: 
was offered iu the Court below, and there is 
evidence on the record, vis., thas of Chuu- 
der Nath, which has been held by the Jadge 
to prove thet there wns an wrpunnamah, 
and that thas wrpyrrnamaA oould not be 
found out or discovered by him on search. 
Under such circumstances, the Judge waa 
right iu accepting secondary evidence, and 
as secondury evidence the authenticated copy 


of sn authenticated copy is admissible un- 
der the rulings of the Jadicial Committees 
of Her Majesty’s Privy Council. But we 
are clearly of opinion that the Judge ought 
not to have acted upon that deed when it iz 
admitted that mo evidence whatever was 
given to prove that a deed of that desorip- 
tion, containing -the terms and provisions 
embodied in it, had been actually executed 
in favor of Chunder Nath by the former 
owner of the property. It being clear, there- 
fore, that the Jadge was wrong in acting 
upon this document, we think he should not 
have reversed the jadgment of the first 
Court in the absence of the wrpunnamaA 

for the duty of the Appellate Court, as laid 
down by the Privy Council, is not to iater- 
fere with the judgment of the first Court 
until it is perfeotly satisfled in its own mind 
that the conclusion arrived at by the ffrat 
Court is erroneous. If there is any doubt in 
the case, the benefit of that doubt ought to 
be given to the respondent and not to the 
appellant, for it mast be presumed in law 
that the judgment of the lower Court is 
right until the contrary is shewn. No doubt 
the Appellate. Court may make further en- 
quiries; but sach enquiries ought to be 
made with discretion, and only: in those 
cases in which the Appellate Court finds 
itself anable*to do justice to the parties on 
the evidence and material as they stand 
apon the record. 


Assuming, however, that the finding on 
the question of debuttur is correct, wọ 
cannot agree with the Judge in holding 
that it -has been finally decided by the 
Privy Council that & permanent alienation 
such as the creation of a putnee made by 
the Shebait of an endowed property, is 
absolutely null and void even though it be 
made under special circumstances of neces- 
sity. It is true that the idol most be treated 
in law as the owner of the property, and it 
is also true that the Shebait must be looked 
upon in no other light than the Shebaté or 
trustee manager of that endowed property ; 
bat under the Hindoo Law a Shebait is 
competent to alienate a reasonable portion of 
the property, if such aliefation is absolutely 
required by the necessities of the manage- 
ment. This point has-been so raled by this 
Court, aud it is therefore unnecessary for us 
to dwell apon it any further. The case 
teferred to by the Judge is not at all in 
point. In that case their Lordships in the 
Privy Council] had simply to deal with tha 
question whether n certain alienation had 
been actually made by a person who held 
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the property in dispute simply in the capa- 
city of a Skebait ; and in dealing with that 
question their Lordships observed -in the 
course of the discussion that such an aliena- 
tion would raise a presumption of breach 
of trust on the _part of the manager, and 
theif Lordships would not therefore pre- 
some that the manager in that particular 
case actually executed the deed in question. 


Bat this decision actunlly shows that there 
may be cases in which the grant of a putnee 
tenure by a Shebatt would be valid ; for if 
auch grants were absolutely noll and void, 
it would not have been necessary for their 
Lordships in the.Jadicial Committee to con- 
sider whether the grant in that pertioular 
case had been actually made or not. 


On the 8rd and last point, we observe that 
the case of necessity set up by-the defend- 
ant has nof been rejected by the Judge as 
untrue. The Judge believas the testimony 
of Chander Nath, and he expressly uses 
the words “made ouf’ with reference to 
the defendant's case as we have already ob- 
served. Now, accepting the evidence of 
Chunder Nath as true, it appears that the 
putnee in question was granted for the pur- 

of raising funds to repair the temple 
of the idol, and to restore its image which 
had been destroyed by. some accident after 
the performance of the not inexpensive 
ceremonies prescribed by the Hindoo Law 
in such cases. According to these ciroum- 
stances, it is quite clear that the very exist- 
ence of the idol was at stake; and if the 
destroyed image of the idol had not been 
retored, and its temple which was unfit for 
habitation repaired, Chunder' Nath could 
not have been in a position to fulfil the trust. 
The power then of Chunder Nath to resort 
to an alienation of a portion of the endowed 
property in order to raise funds for such 
purposes would necessarily follow under the 
Hindoo Law which is applicable to such trust 
property, for Chunder Nath was not bound 
to provide for such expenses from his per- 
‘ sonal funds. It has been contended that 
Judge did not agcept the.case of necessity 
act up by the defendant; but this objection 
has been sufficiently disposed of above. 


On the whole, then, we think, conenr- 
rently with the opinion expressed on this 
point by the Court of first instanoe, that the 
plaintiff is not entitléd to bave the putnee 
sot aside as inynlid. We accorgingly reverse 
the decision of the Judge and dismiss the 
plaintiff's suit with costs of all Courts. 


THE WEEKLY REPORTER. 


Rulings, [VoL XV. 


The 2nd March 1871. 


Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Zemindar—Zjaradar (farmer). 
Case No. 2196 of 1870. a 


Special Appeal from a decision passed by 
the Officiating Judge of Rayjshahye, 
dated the Sth August 1870, reversing a 
decision of the Deputy Collector of that 
District, dated the 80th Marok 1870.. 


Kristo Soondur Sandyal and another (De- 
fendants) Appellants, 


ver rus 


Koomar Chunder Nath Roy (Plaintiff) Re- 
spondent. 


Baboo Bhyrub Chunder Banerjee for Ap- 
: pellants. 


Baboo Sreenath Doss for Respondent, 


deaa Sa i aen la ip cis ea quiet aan 
upon his seou Ing to et possession 
and giving him proper and lawful means of realizing 
reats from the teaants, 


Bayley, J.— In this case, the plaintiff 
sued the defendants, ijaradars, for arrears 
of rent. 


The defendants’ case was that the peadahs 
on the part of the plaintiff came and dis- 
possessed the defendants, turning them ont of 
their cutcherry and forbidding the ryots to 
pay rents to thé defendants and otherwise 
interfering with the proper collection of 
their renta. 


The first Court gave the plaintif a de- 
cree for rupees 217-8-9, which was accepted 
by the agent of the defendants as correot. 
It found that no means had been afforded to 
plaintiff by the defendants to ascertain the 
amount of rent due to the defendants from 
the ryote with reference to the portion of 
period for which the plaintiff had dispossess- 
ed the defendants. 


The Lower Appellate Court in remarking 
upon the evidence taken by the Ameen 
statee—‘* That evidenoe confirms the view I 
‘have slrendy stated as my impression from 
‘the evidence taken in Court, t e., that 
“there was noformal dispossession by the 
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e Rajah, plaintiff, but that the ryots were 
“ encournged to pay their rents directly to 
“ tho Rajah. Most of the witnesses admit- 
& ted that the ijaradars were in possession ; 
“others did not know which party was 
“in possession; many stated that rents 
“ were not now being paid, and nearly all 
“declared that the Rajah had sent for 
“ their dakhillas, and that the dakhillas were 
“still with him.” Then the Lower Ap- 
pellate Court goes on—‘‘ It is quite clear 
“ that while there had been no formal eject- 
“ ment, the Rajah, plaintiff, had unjustifiably 
“ interfered in the collection of rents, had 
“encouraged the .ryots to deposit their 
“ rents with him as superior landlord, and 
“had for the same reason oollected their 
“ dakhillas, probably with the view of de- 
“ termining how far the arrears of the far- 
‘“ mers were due to the non-payment of 
“ rent by the ryots.” The Lower Appellate 
Court, however, held that the farmers, defen- 
danta, were in possession, and were liable for 
the kists of rents which had accrued since 
the alleged dispossession. Further on in 
the judgment, the Lower Appellate Court ob- 
. serves that the defendants had thelr re- 
medy at law. by suing the defaulting ryots 
for arrears, and that they could not plead as 
set off the amount they had paid to the 
superior landlord. 


Now, the real right of the xemlnder to 
receive rents from the farmers depends upon 
his securing to the latter quiet possession, 
and giving him proper and lawful means of 
realizing rents from the ryots. In the pre- 
sent case, it is clear from the findings of the 
Lower Appellate Court, as quoted above, that 
that quiet possession and proper and legal 
' means of collecting rents have bean directly 
interfered with, 


It ts said that the Rajah, plaintiff, received 
rents only as depositary, but he refused to 
produce his books or to show that credit was 
given in any way to the farmers for the 
sums received. It is quite clear that the 
receipt of rents by the semindar from the 
ryots was a direct interference with the 
farmers’ right, It is no answer to say that 
the farmers must pay to the zemindar after- 
wards. The contract with the farmers was 
that they should be guaranteed in quiet and 
undisturbed pogsessiou and means of collect- 
Ing rents direct as was defendant's right. 
Moresver, it seems that the finding of the 
Lower Appellate Oourtis against the evi- 
dence whioh the Court itself records. 
mn ge ae 
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We, therefore, reverse the decision of the 
Lower Appellate Court and affirm the decision 
of the firat Court with costs of this appeal 
and of the Lower Appellate Court. 


The 2nd Maroh 1871. 
Present : 


The Hon’ble H. V. Bayley and Dwarkanath- 
Mitter, Judges. 


Right of occoupancy—Hjectmoent. 


Caso No. 2204 of 1870- 


Special Appeal from a decision passed by 
tha Judge of Rungpore, dated the 18th 
August 1870, reversing a decision of the 
Subordinate Judge of thai District, dat- 
ed the 15th May 1869. 


Hyder Baksh and another (Defendants) 
Appellants, 


~“ 


CCTsUs 


Bhoopendro Deb Coomar (Plaintiff) Re- 
spondent. 


Baboo Debendro Narain Bose for Appel- 
lants. 


Baboo Unnoda Perskad Banerjee for Be- 
spondent. ° 


A seminder cannot eect tenants who have been hold- 
ing or cultivating for a period of more than 19 years, 
even they were originally tenants-at-wilL. 


Mitter, J.—Wx think this case ought to 
be sent back to the Lower Appellate Court 
fof the purpose of determining whether the 
defendants, special appellants, have acquired 
a right of occupancy in the property in dis- 
pute under the provisions of Section 6 Act 
X. of 1859. The defendants might have 
been originally tenante-at-will, but if they 
and their ancestors have been holding or 
cultivating the lands in diqgpute for a period 
of more than 12 years, the xemindar who is 
the lessor of the plaintiffs in this case could 
not have ejected them under the law, and the 
plaintiffs who derive thelr title from the- 
xemindar would also stand in the same posi- 
tlon. From the tenor of the Judge's deol- 
sion, it appears that one-balf of the jote at 
least has been In the possession of the defen- 
dante and their angesters fora very, long 
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time. With refereuce to the other half, 
mo ‘express opinion has been given by the 
Judge as to the length of time for which 
-~ the defonddnts and their predecessors have 
been in possession. The oase is, therefore, 
remanded to tha Jadge for the purpose 
of trying whether the defendants and their 
predecessors have been in possession of 
the disputed lands as ryots for a period 
-of more than 12 years or not. If this 
questidn is determined in thd affirmative, 
the present suit ‘must be dismissed because 
the defendants would be entitled to hold 
the lands spbject tothe payment of à fair 
and equitable rent, if their tenure is not other- 
wise protested from enhancement. 


Remand accordingly. 





The 3rd March 1871. 

Present: 
The Hon'tle L. S. Jadkson and W. Ainslis, 
Judges. 


`` gntermediate - holders — Lessor and 
Lesnsoo—Limitation. 


“Case No. 1817 of 1870. 
Special Appeal from a decision passed by 
“ths Offtciatiny Additidnal Judye of 
Tirhoot, dated the'8th June 1870, affirm- 
ing a deciston of the Subordinate Judge 
‘Of that District, dated the 15th December 
1869. 


. Shaikh Najmoddeen .Hoesein (Plaintiff) 
Appellant, 
versus 
Mr. Lloyd (Defendant) ‘Respondent. i 
Mr. C. Piffard for Appellant. 
Mr. BR. T. Allan for Respondëéht 


_ Intermediate-holders setting up as mokururesdars are 
not i from pleading limitation against thatr 


Ainslie, V.—-The plaintiff, who is special 
appellant in this Court, instituted this sult 
to eject the defendant from 88 beegahs of 
land on,the allegation that this land was 
held by Justin Finch on a lease for life, and 
that the tenancy determined on his death in 
` 186b. No cdpy or counterpart of the lease 
lias been produced, and it is now admitted 
that ‘thera is no such leasd, Defendants 
havé put forward a lease granted in 1794 to 
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one Louis Kech or Kirke, assigned by him to 
Joseph Fireh in 1808. On the production 
of this docament ‘the ‘plaintiff denied ita 
genuineness, and now contends further that 
even if it be genuine it creates no perma- 
nent tenure. 


The case of the plaintiff, as stated in this 
Court by Mr. Piffard, is as follows :~-That 
plaintiff having acquired the estate called 
upon Geoffrey Finch, the owner at that time 
of the Shahpore Oondee factory, to show his 
title to hold certain landas: he was then 
informed that a mokuraree lease in favor 
of Justin Finch was in his possession, 
but that it was then in Caloutta; and 
Finch promised to prodace it. In rell- 
ance on this assertion and promise, plain- 
tiff received rents and granted receipts as 
for a permanent tenure. This went on from 
1241 (1888-84) to 1861, when a portion of 
the estate in whioh the Finches had acquired 
a share took place, and it became necessary 
to examine the various deeds affecting the 
property. Plaintiff then lenrnt that there 
was no mokururee deed in favor of Justin 
Finch but was informed that he had a lease 
for life, and he now seeks to eject the de- 
fendants who have held the’ factory since 
Justin Finch’s death. It is contended by 
Mr. Pifferd that no question of limitation 
arises when the defendant admits that 
plaintiffis his. landlord ; and secondly, that 
even if limitation could be pleaded the plain- 
tiff would be in time, as he was kept from 
asserting his rights by a fraud, and that the 
discovery of that fraud only took place 
in 1861, 


The right to re-enter on the expiry of a 
tarminable lease granted to Justin Finch 
is abandoned, and the case as now put is in 
the form of a claim to a discovery of thd 
title 6f the defendants and a trial of the 
title that may be set up. 


It appears that the factory was built 
before 1798, when the plaintiff's father ac- 
quired the village at a revenue sale. The 
greater part of the land in suit is covered 
by the buildings connected with the factory, 
and as Mr. Piffard for the special appellant 
abandons the claim to eject, the only ques- 
tion to be tried is whether the case put in 
by defendants is genuine and valid. 


- Of its genuineness there adems to.be no 
doubt whatever. It can only be in respect 
of this deed that the Judge observes— It is 
“ oleariy proved who the original mokururee- 
“dars were, and that they were succeeded 
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' that the factory was then built. 
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“in dua course by Joseph Finch, then by 
“ Geoffiey Finch, after whom Frederick and 


~ Justin held undisturbed possession of the 
“landa.” 


As regards the validity of the deed, the 
Judge observes that it is needless to discuss 
it, the suit being barred by limitation. 


It is admitted that the plaintiff's father 
acquired the estate in which the lands ib 
dispute lie at a revenue sale in 1798, and 
It has not 
been shown how the property was dealt with 
for the next 35 years, but from 1888 it was 
treated as a mokurures, aod this continued 
unchanged down to 1861 for nearly 27 
years. l 


Here, if ever, limitation must operate to 
prevent the landlord from denying the nature 
of the tenure. 


The rule that a tenant cannot plead limi- 
tation against his landlord, ns laid dowa in 
VII Weekly Reporter, page 895, in which 
previous decisions sre cited, appears to be 
too general in its terms. That this view 
was not taken by their Lordships of the 
Privy Counoil {n-the case of * Rajah Saheb 
Perladh Sein versus Doorga Pershad 
Tewares, aud in the same versus Ran 
Bahadoor Singh, XU Moore, pp. 328 and 
834, is clearly deducible from the judgments 
in those cases, though not expressly stated 
in so many words. 


- The lower Courts having found on the 
issue of limitation in favor of the respoudents, 
who claimed as mokorureedars, their Lord- 
ships observe in the first oase that there is 
no evidence to show that the appellant had 


- any kuowledge of the cloiins do made at any 


time more than 12 years before Institution 
of suit, and therefore his suit was within 
time ; and in the second, that the knowledge 
of the mokururee lease had been wrongly 
inferred from a circumstance which did nos 
warrant the inference. 


Now, if there was any general rule of law 
by which a person claimingas mokurureedar 
is debarred from pleading limitation against 
his landlord, surely their Tordships would 
have disposed of these cases on that ground, 
and would noP have gone into the question 
of notice of Gaim, The fact thar their 
Lordships considered it necessary to enquire 
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into the date on which the landlord re- 
celved notice thet the intermedinte-holders 
were setting up-.as mokurureedars with 
a view to determine the issue of limi- 
tation, shows clearly that the fesue is one 
which can be raised between parties so re- 
lated. Having this authority to support ` 
the view now taken, it is not necessary to 
disouss the qnestion at length ; but I muso 
confess that I do not see on what grounds 
it can be anid that a mokurureedar’s title, 
by which the Jnndlord’s power to deal with 
his estate at his owu pleasure and to the best 
advantage is limited, is not pro tanto an 
adverse title. I: las been contended that 
a title to be adverse must be such as is 
inconsistent with any title whatever in 
the opposite party, and the cases cited 
appear at first sight to go to that length. If 
on a close examination these cases appeared 
to support the contention, and there was 
no deolsion of the superior Court on the 
point, I should be inclined to submit the 
question toa Foll Bench; but as matters 
stand, it appears to me that it is clearly 
settled by the decision of the Judicial Oum- 
mittee and that we have only to follow that 
decision, I therefore hold that this snit is 
barred by limitation, anless the plaintiff oan 
remove the bar by his plea of fraud which, 
remains to be cousidered. 


Mr. Piffard contends that there is evidence 
thatthe consent of the laudlord to the hold- 
ing of Justin Finch as a mokurureedar was 
obtained by a false statement in respect of 
the existence of a mokururee lense said to be 
in Caloutta, and that this evidence stands un- 
contradicted. Ou this point the Judge has 
recorded no opiuion, but'ib is unnecessary to 
remand the oase ; for on looking at the evi- 
dence, itis clear that the plea cannot be 
maintained. The point, though not now 
taken for the first time, was evidently not 
much relied on below ; ond the bare state- 
ment of Waexooddeen is soinconsisteut with 
the course of dealing between the parties, and 
it is soutterly improbable that the laudlords 
who have held the estate from 1798 and have 
for so long been treating he tenure as a 
mokururee, and have not even attempted 
to show that at any time since 1798 the 
land in suit has been held on a lease for a 
term, should have really been fed to believe 
that any lease to Justin Finch existed, of 
which they lad no personul knowledge ; 
that the statement of this witness canuog 
possibly suppoft a finding that a fraud was: 
practised on the plaintiff, by which he wus 
prevented from ascertaining the true state of 

o 


o 


f 
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the dase, and that such fraud was only dis; Kemp, J.—Txs suit was brought by the 
covered in 1861. plaintiff, who, after resuming certain lakhe- 

. ra) lands, brought rent-suits, obtained a de- 
_ In my opinion the appeal must be dismise- cree, and in execution purchased, as'he mys, 
ed with costs. the land free of all incumbrances Onder Aot 


Jackson, J.—I concur in holding that the; VII of 1865. He now sues several ryots 


plaintiff in this case is barred by lapse of who are represented in the several cases, 
time. Nos, 2045 to 2050, to eject them from their 


3 tenures, 
By his own showing he had notice so 
long ago as 1£88 that the defendant claimed | Both Courts have held that these ryots 
to hold the land upon the very title which | are khoodkasht ryots; that they have been 
the defendunt now asserts, namely, a mo-| in ocoupancy of the land for more than 12 
kururee lense ; and he permitted the defend- | years ; that they have built houses upon 16 at 
ant to continue holding, as he had previously | seme expenses ; that the plaintiff is not en- 
held for five and thirty yoars, down to the titled to eject them summarily 3.and that he 
bringing of the present guit—a period of jiis only entitled to receive rent from them. 


4 


aboat 10 years. | Parning to the sale-certificate, we find 
I think, therefore, that the only possible that the rights and Interests of the judg- 
conclusion was the dismissal of the suit ment-debtor only passed to the plaintiff, and 


: there is nothing, which, according to the 

The appeal will consequently be dismissed | wording of the certificate, shows that the 
with costs. ~ tenure was Bold, and much less that it was 
sold free of all Incumbrances. On the merits 

of the case, we have no doubt that the deol- 

sion of the Jadge is a just and proper deoi- 

The 8rd March 1871. sion. ‚We have been shown two pottahs in 

two out of the six cases before us. One. 

Presents pottah is for 5 cottahs of land, and the other 


’ for I beegah 11 cottahs. In the pottah for 
the Hon’ble F. B. Kemp and F. A. Glover, i hesmals Li coltaiinc dices ia dlatinee mar- 


FREIER i ition made that the land was taken, not only 

Sele under Act VIII (B. 0.) of 1a6s— for dwelling but also for agricultural pur- 
Hjoctment. poses ; dod in the pottah for 5 coitabs, al- 

E i though it is mentioned that the land is taken 

Case Nos. 2045 to’ 2050 of 1870. for “ boodbash,” it is also recited that the 


land is bastoo and oodbastoo; and it cannot 


by therefore have bean taken for aly d 

h puraly dwell- 

aie hig AA E bees p ing purposes. Moreover, thero are other 
g : terms in the pottah quite inconsistent with 


Pa a eae of Ghatial, dated any such supposition ; for instance the pottah 
ane i contains a clause that the ryot will not have 

: - . . | the right to any claim for abatement on ac- 
Ea ee a ene ge count of fallow landa, droughts, inundations, 
and the like. Ifthe land was taken for a 
dwelling-house, and for that purpose alone, 
such a clause would be quite inconsistent. 
In the other pottah, it is very clear that it 
could not havé been taken only for dwelling 
purposes. A decision has been quoted to 
show that under Section 6 of Act X- of 
1969, no occupancy right can be acquired 
in lands taker for purely building purposes. 
That decision does not apply fo the present 
case, and moreover this case fs governed not 
by Act X of 1859 bat by Act VHI of 1865; 
and we find-that the plaintiff bas not bought 


VETIUS 


Busruth Sootrodhor and others (Defendants) 
Respondents. 


Baboo Umbika Churn Banerjee for Appel- 
lant. 


Baboo Dwarkanath Sein for Reapondenta. 


: Wheres the rights and Interests of a Judgment-debtor 
are sold in execntion under Act. (B. 0.) óf 1868, 
the tenure iteelf does not pess, much lese does it pass 
free from all incumbeances; and the purchaser is not 
palit OS tenants who have been oecapying and 
cplivating the land for more than 12 years, 


entitled to eject the tenants who have been 


the tenure free of incumbrances, and is not », 


aw 


-t --weed’« ota 


0 a 
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ocoupyiog and cultivating the landa for more 
than 12 years. He may be entitled, as the 
lower Courts have held him to be entitled, 
to receive rent from them ; but he is certain- 
ly not entitled to eject them summarily, 


The special appenis, namely, Nos. 2048, 
2046, 2047, 2048, 20419 and 2050 of 1870 
are therefore dismissed with costs. 





The 8rd Marcel 1871. 
Present: 


“o a 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Section 354 Act VIII of 1859—Pro- 
: cedure. 


Case No. 2052 of 1870. 


Special Appeal froma decision passed by 
the Officiating Judge of East Burdwan, 
dated the 14th June 1870, reversing a 
decision of the Bfoonsiff of Aosgaon, 
dated the Brd August 1869. 


‘Woomesh Chunder Roy and others (Defend- 
ants) Appellants, 


Cer srus 


Jonardon Hajroh and othérs (Plaintiffs) 
Respondents. 


Baboos Doorga Mokun Dass and Judoonath 
Mookerjes for Appellants. 


Baboo Grish Chunder Chatterjee for Re- 
spondents. 


Where a party fails to fle a memorendam of objec- 
tions under Section 854 Act VIII of 1859, the Appellate 
Court fs not at liberty to decide the oase er-parte with- 
out considering the evidenoe, 


Kemp, J.p THIS wns a oase in which the 
plaintiffs sued to have their right of irriga- 
tion in the tank of the defendant declared. 
‘When the case was first before the Moonsiff, 
the very issue that was raised Mm (he remand 
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the Moonsiff says that the plaintiffs have to 
prove three things to have their right of 
irrigation from the disputed tank declared— 
lst, that they have irrigated their lands with 
the waters of the disputed tank for 12 years 
or upwards prior to the institution of the 
sult; 22d, that they so Irrigated their lands 


during the said period, that is to say, for 


12 years without interruption; and 8rd, 
they should further show that they had 
the undisputed use of the waters for that 
time. 

In the first ingtance, the Moonsiff found 
that the evidence of the plaintiffs witnesses 
was very confosed as to the period during 
which they, the plaintiffs, had irrigated 
their lands with the waters of the disputed 
tank, and that they had not proved their 
right of user; farther that the evidence of 
the witnesses examined by the plaintiffs 
so fer from supporting their coase in some 
respects damaged the case cf the plaintiffs, 
and he dismissed the suit. Then the case 
came on appeal before the Judge, and the 
Jadge remanded it and said the following 
issue must be tried, namely, whether the 
plaintiffs have a preseriptive right to irri- 
gate their lands from the water of the de- 
fendant’s tank, and whether they have exer- 
cised this right without interruption for a 
period of 12 years previous to the date of 
their cause of action. Now, thatis the very 
point that had been alrendy raised and tried 
by the Moonsiff, and the remand does not 
appear to us to have been in any way neces- 
sary. The present Judge, however, agreed 
with his predecessor that the issue he had 
drawn up was the proper one to be tried, 
and therefore he referred the case to the 
Moonsiff for re-trinl under Seotion 864, and, 
sirang® to say, the Moonsiff, the same Baboo 
who first tried the case, comes to quite an 
opposite conclusion upon the “spme issue and 
on the same evidence from that he had 
formerly come to. After the remand, the 
Moonsiff held that the plaintiffs had made 
out their case and-says— Indeed the wit- 
“ nesses of the plaintiffs did mot in their 
« former depositions makg the above state- 
“ ment,’ namely, that the plaintiffs had 
uninterruptedly irrigated their land from 
the tank in dispute for. 12 years; “ but as 
“the point was not distinctly mooted in the 
‘‘ issues formerly framed, and the witnesses 
“ were not especially examined on it, they 
“ had disposed in the above manner ; and J 
“ therefore think my former jodgment was 


order was raised in the first instance, for. wrong.” Now,.itis very clear, as already. 
Í ° ig eae 28 
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shown, that the snme question was distinet- 
ly mooted ; and it is therefore diffloult to 
underatand how the Moonsiff could have 
changed his opinion so completely, unless he 
considered that becanse the case was re- 
manded he was bound to find for the 
- plaintiffs. R 


In special appeal the first point taken 
is that no time was fixed by the Appellate 


Court wtthin which the parties to the suit’ 


might file their-memorandum of objections 
to the finding of the frst Court. 


~ Now, this gronnd was not taken in the 
grounds of special appeal ; but even if it 
had been taken, we think there is no force 
in it whntevor. It is clear that the 2nd 
of June wns fixed for the bearing of the 
anse, nnd the case wns not decided ynsil 
the 14th of June; and therefore there can 
be no doubt that the special appellants had 
plenty of time within which to file their 
memorandum of objections. Moreover, we 
find that the Jadge anys that the case was 
returned by the Moonsiff on the 14th of 
May, and the 2nd of June fixed for the 
hearing, and no memorandum of objections 
had been filed up to that date ; and therefore 
itis clear from what the Judge says, that 
the 2nd of Jnne wns fixed as the time with- 
in whioh such objections might be filed. 


The second objection taken in speoinl 
appen! appears to us to have considerable 
force, namely, that the Judge is wrong In 
law in holding thnt, as no objections had 
been put in by the petitioners to the finding 
of the Moonsiff, it was not necessary” for 
him to look into the case; that-he should 
have looked into the evidence and con- 
sidered whether or not the finding arrived 
nt by the Moonsiff was correct. On the 
other side, a decision has been quoted to be 
fonnd in Volume IX, Weekly Reporter, p. 
488. In thnt caga, the time fixed for filing 
the memornndam of objections appears to 
have been one month from the time the 
finding of the Moonsiff was submitted. 
Mr. Doyne in that case applied to be heard 
to object to the finding of the Moonsiff 
without- any memorandum of objections 
having been filed by his client’ Mr. Peter- 
gon opposed the application, and the Court 
snid that they declined to hear Mr. Doyne. 
But the oirenmstances of that case are not 
before us: no reasons are given why the 
Court declined to hear Mr. Doyne, neither 
is the argument of the Connsel,on both aides 
Jasgee and Mr. Justice Loch, one of the 


adgos whq sai OR that cooaslon, hag been 
y ee qa prer A Tre + ee tes 
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consulted, and from what has fallen from the 
learned Judge we mny say that it was not 
the intention of the Court to take the ex- 
treme view contended for by the other side, 
namely, that because a party has not filed 
a memorandum of objections under Section 
854, the Appellate Court is at liberty to 
decide the appeal without looking at the 
evidence. The Section itself saya that 
either party “mny,” within a time to be 
fixed by the Appellate Oourt, file a memo- 
randum of auy objections to the finding, 
nnd after the expiration of the period so 
fixed the Appellate Court shall proceed to 
determine the appeal. Therefore, under the 
Section it is optional to the parties to file or 
not to file such memorandum of objections,. 
and there is nothing in the Section which 
anys that the Court, in the absence of any 
memorandum of objections, shall proceed to 
decide the case ex-parte, On the contrary, 
the Section says thnt the Appellate Court 
shall proceed to determine the appeal. 


Then İt is said by the other side that, even 
admitting this vinw of the law, the appellant 
has no ground fÙ) special nppeal, inasmuch 
as the Judge has ċome toa finding upon the 
evidence and that he has determined the 
appeal. We think that he has not done so 
in this case. As alrendy shewn, the same 
Moonsiff who tried the snit before the re- 
mand completely changed his opinion after 
remand, and certainly his reasona for so 
changing his opinions are, to say the least of 
it, moat unsatisfactory aud quite Inconsistent 
with his former jadgment,—a judgment ar- 
rived at on the very same issue as that fixed 
by the Judge on remand. Then the Judge 
enys—‘* No objection has been filed hy 
either party to the finding of the Moonsiff, 
and I therefore determine the appeal.” Ia 
using this word ‘‘determine,” it seems pro- 
bable that the Judge had Section 854 before 
him at the time of writing his decision 3 and 
he says—‘‘ I determine the appeal by holding 
that the Moonsiff's last decision is correct, 
and that the plaintiff is entitled to irrigate 
hia land from the tank In question”; bat no 
reasons whatever are given why he con- 
elders the Moonsiff’s decision to be correct 
and his former decision wrong, and why the 
plaintiff is entitled to irrigate his lands 
from the defendant’s tank. We, therefore, 
remand the case for the Judge to give his 
reasons io fuil for holding the last ‘decision 
of the Moonsiff to be correct, and to re try 
the caso after considering the whole ons, 


Costs to follow the result, : 


ma om a yay eiaa 
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The 25th February 1871. 
Present : 


The Hon’ble J. P. Norman, Officiating Chief 
Justice, and the Hon’ble L. 8. Jackson 
and E. Jackson, Judges. 


Stemp—Hrhibit — Document filed by 
witness—Oourt Fees’ Aot. 


Reference to the High Court by the Officia- 
ting Judge of Kishnaghur, dated the 14th 
February 1871. 


Anonymous, 


Stamp-duty is not chargeable on ‘an application by 
a eitntes for tho retara of a documenta’ by him in 
obedience to a summons, 


Reference.—I nave the honor to apply 
for instruction as to whether an application 
by a witness for the return of a document 
produced by him in obedience to a summons 
and filed with the records of a onse, is 
chargeable with stamp-daty or not, 


It seems to me that the question is whe- 
ther such an application comes properly 
under Section 19, Clause 14, or under Sche- 
dule 2, No. I, of the Court Fees’ Act. I 
think the words “or in respect of the pro- 
“ duotion or filing of any exhibit” in the 
former place hardly apply to the present 
caso ; still it seems a hardship that a witness 
should be obliged to apply on a stamp. I 
have, therefore, the honor to request the 
jnstroction of the Court on the point, 


Opinion of the High Court :— 


Norman, C. J.—I think that stamp-duty 
is not chargeable on a request by a witness 
for the return of a document which has been 
produced by him. i 


I. S. Jackson, J.—Primé facie it would 
appear that n document produced by n wit- 
ness a0mmoned for the purpose under Seo- 
tions 149-158, Code of Civil Procedure, does 
not stand in the same category as an exhibit 
produced and filed by a party under Section 
128, or earlier Section ; and he would appa- 
rently be entitled to have it handed back to 
him at the conolusion of the trial. 


` Section 185, however, undoubtedly pro- 
vides for the retention of documents, whether 
produced by parties to the suit or by other 
persons, till after appeal when they nre to be 
Riven hack on application, aubject to the 
discretion conferred aş to exhibits by Seoc- 
tlon 186, -~mn -M Ayu 


Bot I see nothing in the Court Fees’ Act 
which makes such application by a person, ' 
who is not a party’ to the salt, chargeable 
with stamp-daty. 


It is not, I think, in any sense -an appli- 
cation in the suit, and it would be extreme- 
ly hard if a man had to pny stamp-daty for 
getting back his’ own docnment, when he 
had no interest in the suit. It is bad enough 
to have one’s documents detained for other 
people’s convenience. 


E. Jackson, J.—I quite concur. 


+ 
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The 27th February 1871. 
Present: 


The Hon’ble F. B. Kemp and W. Ainslie, 
Judges. 


Sale for arrears of rent—Incum- 
brances. 7 


Case No. 1729 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Hooghly, dated 
the Tih May 1870,.affirming a deetsion 
of the Moonsiff of that. District, dated 
the 16th March 1870. . 


Mohesh Chunder Banerjee (one of the De-. 
fendants) Appellant, 
Be versus 


Chunder Monee Debee and others (Plaintiffs) 
‘and others (Defendants) Respondents. 


'| Baboos Sham Lali Militer and Mohendro 


Lall Seal for Appellant. 
Baboo Mil Madhub Sein for Respondents, 


Case.—A landlord who purchased a tenure which 
had been sold in satisfaction of his own decree for rent, 
having objected to the attempted possession of & mort-- 
ra Nesters ey a decree for foreclosure, a 
t was framed under on 289, Code of Civil Prooe- 
SU ee Raring oom Hp agree foa Bigi Oc 
was remanded for the purpose determining whether 
the leare on which the lands had been held contained 
any stipulation reserving a right of sale for arrears of 

t 


Ten 
It been found that there was no such re- 
servation, the tenure was held to have been sold subject 


to ncumbrances, and the purchaser to have been bound 
a eee against the former 
older. 


Ainslie, Ji—Tras mnit was remanded on 
the lst of December 1869 by Justices L. S, 


$38) Civil 
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‘Jackson and Glover,* witha direction to the 
Lower Appellate Court to try the question 
whether the lense on which the lands had 
been: held contained any stipulation reserv- 
ing a right of sale for arrears of rent; and 

orther issue was also laid down regarding 
which nothing has been said in the present 


appeal. 


The Lower P Court has now 
found that. there was nothing in the lease 
which reserved a right of sale to the zemin- 
dar, and consequently holds that the fenure 
was sold subject toincumbrances. Against 
this decision the special appellant has arged 
two grounds of appeal, Ist, that the onus of 
proof has been pot on the wrong party ; 
that he was called upon to produce the ku- 
booleut, whereas the opposite party should 
have been called upon to prodace the pottah. 
As in this case the auction-purchaser, spe- 
oial appellant, is the seminar, ‘he must have 
proofs in his own hands equal to any that 
ean be found in the hauds of the opposite 
party, and+there was no occasion to call upon 
the opposite party-to prove His (special ap- 
pellant’s) cage. 


The other ground is, that with reference 
to'a decision to be.found in the 6th Weekly 
Reporter, page 197, the appellant was not 
bosd by the decree of foreclosure passed 
against the former holder. It appeara to us 
that the facts in thie case are notwimilar to 
the facts of that csse. Here there was sa 
deeree of foreclosure which entirely extin- 
- galshed the rights of the debtor, In that 
case, there wos a simple déoree against the 
debtor making him personally responsible 
for.a ,porgion of the allowance dae to the 
widow of.one of the members of .a joint 
Hindoo family in consequence of his paur- 
chase of the ahare of another member of the 
_ family; bat it is distinctly stated in the 
judgment quoted thatthe decree did not di- 
.reotly affect or biud the ‘land, but merely 
bound .the judgment-debtor personally and 
prevented him from denying his liability. 
We, therefore, think that the cases are not 
analogous and that this issue will not nffeot 
the present case, «The special appellant has 
also sought to argued further objection, as 
to the collusiveneas of the.decrea obtained 
by the opposite party ; but as that point ‘is 
Hot ,$nkep,in the grounds of appeal, we de- 
dline to hear him on this ground. 


We dismiss the special appeal with coats. 
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The 8rd Maroh 1871. 
Present: 
The Hon’ble F. B. Kemp and W. Alnslie, 
Judges. 


Joint Hindoo family — SBeparation— 
Onus probandi. l 


Case No. 2055 of 1870. 


Special Appeal from a decision passed by 
the Judge of Besrbhoom, dated the 17th 
June 1870, reversing a decision of the 


Moonsiff of Ookrah, ated the 22nd 
Nove 1869. 
Prem Ohund Dan and otherd ( Plaintiffs) Ap- 
pellants, 
versus 
Darimba Debia (one of the Pane) Re- 
~ spondsnt. 


Baboo Romesh Chunder Bose for Appellants, 


Baboo Mohendro Lall Seal for Respond-_, 
ent. 


In a suit ee ee the question whether oertain pro- 
which wes sold in execution was the fu 
debtnr’s own separate property or the joint property of 
paon and judgment debtor no presamption in favour 
Las fade verse gjoint was bald to aries from the 

ae of plain and the judgment-debtor being mem- 
bers of a Hindoo’ famuy y and as plaintiffs had once 
alleged separation, the onus was held to have been 
rightly placed an. them of proving that the property was 
held jointly. 


Ainslhe, J.—Tue question io this suit is 
whether certain property, which was sold in 


execation of a deoree as the property of the 
jadgment-debtor, Heera Lall Dhur, was his 


own sepneate property or the joint property 
of the plaintiffs and the jadgment-debtor. 


The Lower Appellate Coart hes found that 


the plaintiffs have failed to prove that this 


property was held jointly by the whole 


‘family. The substantial ground of appeal 


is that the onus has been thrown upon the 
wrong party: there is also an objection 
taken that the finding of the lower Court is 
wiong, isasmuch as the Judge seems to 
hold that documentary evidence is absolutely 
necessary to prove the title of the plaintiffs. 
Ou the second point, itis only necessary to 
any that we do not read the judgment of 
the Court below as laying down a rule that 
documentary evidence is absglutely neaes- 


sary. It merely amounts to this—that the oral 
evidence before the Judge, nnsopported as it | 


was by any documentary evidence, was in- 
a to satisfy his.mind that PERDER 
ifs had made out their O88, 


T 


- p LO arela EN 


, ft el 


7 
Peale wt ge an, 


tie oleate pall — «+ ace \ 


Reduced to Rs. 7; Postage 8 Annas. 


THE 


INDIAN LAW OF LIMITATION: 


A DIGEST OF THE ENACTHENTS RELATIVE TO LIMITATION 
OF SUITS IN INDIA, AND OF THE REPORTED 
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NEW LAW OF LIMITATION, 


(THE INDIAN LIMITATION ACT, 1871.) 
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WALTER M. BOURKE, ESQ, Ma, 


BARRIQTER-AT-LAW, 
ADVOCATE OF THE HIGH OOURT iT FORT WILLIAM IN BENGAL, 


n_a 


THIRD EDITION. 


CALCUTTA: 
THACKER, SPINK & CO, 
Loxpos:—W. THACKER & CO. Bompary:—THACKHER, VINING & CO. 
Mapzas:—HIGGINBOTHAM & OO. 


1871] ëil 


As to the onus in this onse, no- presamp- 


tion arises from the fact of the plaintiffs and 
the judgement-debtor heiung members of a 
Hiadoo family that the “property was joint 
property ; for itis admitted that 25 years 
ago there was a partial separation of the 
family, when one brother, Puteet Dhor, 
went out; and it appears from the evidence 
of Fokeer Dhar, the son of Pateet, that 
there has been another separation between 
the plaintiffs some four years ago and that 
this separation took place before the sale of 
Heera Lali Dhur’s property. It is also per- 
fectly clear froma petition put in in the 
- course of the execution of a decree obtained 
by Darimba Debian that the plaintiffs then 
alleged separation. Under these circum- 
stadeoes, it was for them to prove how the 
separation was effected; and if any lands re- 
mained in the joint odcupation of all the 
members of the family after the separation, 
plaintiffs would have to show distinctly 
what lands these were. The onus there- 
fore was rightly placed upon the plaintiffa. 
Whether they have succeeded in proving 
what they had to prove is a question of faot 
and no point of law arikes, and we cannot in 


special appeal interfere with the judgment |, 


of the Court below on the facts, 


The appeal is dismissed with costs. 


The 4th March 1870. 
Present : 
The Hon’ble W., Markby and Dwarkanath 
Mitter, Judges. 


Oontract of sale—Oonveyance —Regis- 
tration. 


Case No, 2447 of 1869. 


Special Appeal froma deciston passed by 
the Subordinate Judge of Hooghly, dated 
the 28rd July 1859, reversing a decision 
of tha Moonsiff of that District, dated the 
17th February 1869. 


Shama Ohuro,Neogy (Plaintiff) Appellant 
versus 


e Nobin Chunder Dhobah and another (De- 
feudants) Respondents. 
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Baboo Ashootosh Dhur for Appellant. 


Baboos Kishen Sucoa Mookerjee and Poornoi 
Chunder Shome for Respondents. 


In a suit upon a contract in which defendant, after- 
receiving an advance of purohose-money, had promised: 
to convey certain land to plaintiff on payment of the 
belance, the alternative being that if he did not exeonte 
the conveyance the contrast would itself operate as a 
oon Veyanoe : 


Held that the document between the parties, though 
in form a contract for sale, was In fact a conveyance 
under which plaintiff could hold against subsequent 


purchasers. 


Harp that against one who has such a contract 
unregistered, a purchaser who hasa registered convey- 
ance must prevail. 


Markby, J.—-Tam plaintiff in this case 
sued either for completion of an agreement 
to purchase 5 beegnhs and 18 cottsahs of 
land made withthe defendant Hurrish. 
Chander Byragee, or, in alternative, to re- 
cover pessession of that land. i 


It appears that the oontract was made on 
the Blat Assiw 1275, and on a deposit of 
60 rupees the defendant Harish Chonder, 


.| Byrageq promised to convey the land to the 


plaintiff on payment of the balance of tha 
puroliase-money on the 3lst of Bhadro en- 
suing, with the alteruative—somewhat pecu- 
liar—that if he did not complete the 
agreement of executing the conveyance, that 
document would itself operate as a convey- 
anoe, the balance of the purchase-money 
being forfeited. ` 


The form of the document sufficiently 
explains itself. On some day in Srabuon, 
Hurish Chander Byragee sold some portion 
of the same property to Nobia Chnonder 
Dhobah, and actually executed a conveyance 
to him which was registered. 


Nobin Chander Dhobah came forward in 
the present suit and oleinfed to be made a 
defendant, We agree with the Judges in 
the case reported at page 196, X Weekly. 
Reporter, that it was not necessary to enter- 
tain the application. 


The suit of the plaintiff has been dismissed 
on the groundethat be only got at the time 
when the sale was made to. Nobin Chunder 
Dhobah a mere contract to sell the proper- 


f 





ty, and Nobin Chunder Dhobah being a bong 
Jde purchaser for valaable consideration, the 
plaintiff cannot recover possession of the land 
and compel Hurish Chander Byragee to oxe- 
cate a conveyance, All that he can do is to 
get damages against Hurish Chunder By- 
ragee for breach of contract, and the ques- 
tion now before us is whether that proposi- 
tion is correct in law. : 


We think that it is certainly correct to 
this extent thot the plaintiff has got no 
title of which he can avail himself as against 
Nobin Chunder Dhoba: “The difference be- 
tween-a coutract for sale of the property and 
au actual conveyance of the property is per- 


_feotly clear ; aud as we understand it, the 


reason why in some cases the person who has 
only got a contract of sale is considered to 
have a title against the person who has the 
actual conveyance is this,—~that the transac- 
tion, though in form acontract, isin fact a 
conveyanoe ; that that which gives the right 
to acquire is actually a mode of acquiring ; 
and iu the nresent case the document between 
the plaintiff and the defendant is, though in 
form a contract, of such a nature that he 
could hold under it as against subsequent 
purchaser. 


But now as soon as we hold that, the 
plaintiff falls into another diffloulty, because 
Clause 1 Section 18 of the Registration 


Act would apply ; and ander Section 50 of | rebut 


that Act “every instrament of the kinds 
“mentioned in Clauses 1, 2 and 8 of Seation 
“18 shall, if duly registered, take effect, as 
“regards the property comprised therein, 
“against every unregisteted iustrument re- 
“lating to the same property, whether such 
“other instrament be of the same nature of 
‘‘the registered instrument or not.” 


` It is not necessary for us to say how the 


present contract would have stood had the. 


first purchaser registered his conveyance, 
But between a purclaser who has a registered 
conveyance, and one who has only a contract 
of sale, the former must prevail. 


Tne appeal is diamissed with costs in 
favor of Nobin Chunder Dhobah. 


With regard to the other point mentioned, 
namely, that the interest of Nobiu does not 
extend to the whole of the 6 beegahe whioh 
the defendant promised to sell, it is nos 
necessary for us to interfere, because that 
matter has been corrected by th8 Court below, 
and its decision will siaud good and is in no 
way affected by our order. 


. è 


bourhood, though not a majority, 
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The 6th Maroh 1871. 
Present: . 
The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 
Hnhancement of rent — Hvidenoe — 
facie case. 
Case No. 2104 of 1870 under Act X of 
1859. 


Special Appeal from a decision passed by 
ths Officiating Judge of Midnapore, da- 
ted the 2nd June 1870, modifying a de- 
cision of the Deputy Colleotor of that 
District, dated tha 1st November 1869. 


Saroop Manna (Defendant) Appellant, 
versus 


Bonomaelee Churn Mytee and another 
(Plaintiffs) Respondents. 


Baboo ‘Bama Churn Banerjee for 
lant. ` 


Baboo Hem Chunder Hanerjea for Re- 
- spondent. 


. In a walt after notice for a kubooleat at enhanced rates, 
sald to be those tn the adjacent villages for 
similar lands beld by the same clase of ryots as defen- 
dant, the evidence of seven coeupant ryote of the - 
was held to be l y 
efendant was bound to 


Appel- 


to make a case whioh 


Glover; J.—TH1s was a suit fora kuboo- 
lent at enbanoed rates of rent after notloe. 
The plaintiff, the purchaser of a Government 
khas mehal, alleged that the defendant held 
14 beegahs 8 cottahs “8 pie of land for 
which he paid rent at leas rates than those 
paid by ryots of a similar ‘olass in the 
neighbourhood having similar advantages, 
and demanded rupees 48-13 instead of rupees 
18 heretofore paid. : 


The ryot objected to every part of the 
plaintiff's case, denied that he held the 
quantity of land stated by the semindar, 
denied the rates and sileged that the value 
of produce had not increased, He also took 
objection to the plaintiff's power to enhance, 
but this partof the case it is unnecessary 
to notice here, 


The Assistant Collector disposed of the 
ease first in 1868, and again took it up In 
1869 on remand by the Appellate Courts. 
The Judge held on that occasion that the 
plaintiff had established Lis right to enhance, 
and was entitled to a decree if he could 


r 


(d 
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prove fom tlie rates claimed were the rates 
prévailibg iñ the’ neighbourhood. 

Thé ‘Deputy/Collestor on, this ‘called for 
evidehoe from’ béth plaintiff and defendant 
and fixed the date for hearing: The plaint- 
iff examined his witnesses, but the defénd- 
ant although granted extension of tims did 
not produce his, and the Deputy Collector 


decided on the evidence that was before him’ 


that the plaintiff had proved the rates dè- 
manded by him to be the rates phid by 
ryots of a similar class ‘to the defendant 
holding lands of alike kind with like ad- 


vantages in places adjacent. He therefore’ 


gavo plaintiff a decree, and so far as mouxah 
Dooalr was concerned the Judgé on appeal 
confirmed the Deputy Collector’s order. 


The defendant now, appeals specially to 
this Court and contendsa— 


(1}—That' as the plaintiff failed to prove. 
eu Mr ae : 


laiined ‘by ‘him, ‘his exit for a 
kuboolent should have been dismissdd, and’ 


There was anothér objédtion taken to the 
validity of the notipe, but this was not 
predééd by ‘tHe special appellani’s pleadér. 

The firat objection is untenable, and 
the Full, Bench decision, Gholam Ma- 
homed versus Asmut Ali Khan, X Week- 
ly Reporter, Fall Bench, 14, does not apply. 
There has been no failure of proof in this 


caso on the part of the plaintiff ad regards’ 


the rate of reut prevalent in the mousah of 
Dooah, for which mouzah‘alone the semin- 
dar has obtained a decree. 


And with regard to the second odjection, 
we find that after the remand the Deputy 
Oolleotor did take , evidence’ on thé various 
points required by the law. On the first 
occasion the witnesses did no doubt speak 
generally, and their evidence fell short of 
what was'required ; bdé on the second’ seven 
witneseeses deposed that the rates demanded 


by the plaintiff were those prevailing in the’ 


adjacent villégde' Yor" similar landi held by 
theolass of ryots‘to whith the defendant be- 
longed. Four witnessess from adjacent, vil- 


lages, osoupant ryote, dword to the rates on’ 


e lands of the ‘same kind atid possessing the 
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pime aŭvantageš as those held’ in mòuzah` 
‘Dooah by, the defendant, and three oocapant 
ryots of mouzah Dooah deposed to payment 
of the same rates for their lands. 


No doubt it might be said. that, these 
Witnessess did not'form the bulk of the oul- 
tivating ryots ; bat thbir evidence was legally’ 
eufficient to make a oase which the defend- 
ant was bound to rebut; and although he’ 


Pal 


«a1 * 
dence 


Fan Ameen, and he’ aannot now ob- 
e f qi p JAQON, Ar „pe, o8 po t Pr Apa 
ec t the witnesses in he plai t- 
Yet nót a nitotily T a ' 


$ 


| ryots of the neighbourhood. 


Wi " think tliat? tho plaintif did al that 


udder the ejronmatapes was regnifed of pin. 
add chat he ts entitled to retain ‘his de- 


The special appeal is dismissed with 
ts. 





re 





Thè bih March 1871. 
Present: 
The Hon'ble F. B. Kemp and F. A. Glover, ‘ 
Judges. 


Rent-suite—Jarisdiction—Act VIII 
' (B. 0.) of 1809. 


Case No. 2289 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Beerbhoom, ` 
dated the 9th July 1870, reversing ‘a 
decision of the Moonsiff of Déobréjdore, 
dated the 27th April 1870. 


i F 1” i $ 
Kallyanessuree Dosste (Plaintiff ) Appellant, 
- oei 
Narain Kyburto (Defendant) Respondené, ? 
a = A 


649 Cici! 


rin Werkty exboitrer, © Bulinge, { Vol. Xv. 


tt ttt RR tt tt 
Baboo Obhoy Churn Bose for Appellant. | whether it was a salt for arrears of rent due 


' Baboo Mohkendro Lall Hitter for Re- 
i apondent. 


A suit for arrears of rent which had been instituted in 
the Moon+lff’s Court before Act VIII (B. C) of 1869 
came into operation, was decided br that Uourt after the 
Jjurledistion of the Revenue Courts had coased to exist. 


HLD that the Moonsiff had no jurisdiction in the 
ease. a 


` Kemp, J.—Tus is a sult for the rent of a 
bowlee tenure, the rent being demanded for 
the yems 1275 nnd 1276. The suit-was ad- 
mittedly instituted on the 24th of February 
1870 or before Act VIII of 1869 onme into 
opernation—-that Act haying come into opera- 
tion on the 11th of April 1870. The Moon- 
sif, although the question of jurisdiction 
was raised in his Court, seems to have been 
of opinion that it would put the parties to 
unnecessary trouble if this suit had to be re- 
jistiiated in his Court; the jurisdiction of 
the Revenue Courts in such cases now, or 
at the time when be passed his decision, no 
longer existing. ` i 


On nppenl on the question of jurisdiction, 
the Subordinate Judge of Béerbhoom held 
that the Moonsiff had no jurisdiction to try 
the case. He, therefore, reversed the de- 
cision of the Moonsiff 
original soit. i 


In special appeal it is sald in the grounds 
of appeal that the Moonsiff had jurisdiction, 
for the rensons stated by him, to try thie 
suit, and that the Subordinate Judge was 
wrong in throwing it out on the ground that 
the Moonsiff had no jurisdiction, 


We onn have no doubt that the Moonsiff 
bad no jurisdiction in tbis case. The suit 
being one for rent, aud being instituted 
before Act VIIL of 1869 came into opera- 
tion, ought to have been brought in the 
Collector's Court ; and if it hnd heen so 
brought under Section 108 of Act VIII of 
1869, the Collector would have had juris- 
diction to hear and determine it, and the 
execution of any decree or ‘order therein 
passed would havesebeen regulated by the 
practice and procedure which.obtained before 
that Act was passed. 


' The pleader for the appellant has onlled 
our attention to a decision to be found in 
Volume XIV of the Weekly Reporter, page 
246. The decision Ín that case turned upon 
the question whether that’ was a sult for 


Arteara of rent due on agcount of land, of 


t z aa 


z 
oo ad -x . eini e 


? 


and dismiased the 


on account of buildings and houses, In that 
suit the rent was demanded for a basaar 
close to the palace of the Maharajah of 
Butdwaon. The Judges found that the land 
was leased as a bazoar, and that the rent 
being demanded not solely for the land but. 
also for the buildings, it appeared to the 
Court that the sult would not He in the 
Revenue Coorts. There is also an obiter to 
the effect that it would not bave been neces- 
sary to try the point as to whether the joris- 
diction was in one Court or the other, the 
jurisdiction being now in the Civil Conrt ; 
but as the question had been pressed on the 
Judges in connection with the matter of 
costa, it became necessary to decide whether 
at the .time the plaint wns put in it was 
entertainable in the Civil Court or not; and 
the Judges found that it was entertainable in 
the Civil Court; but the decision itself did 
not turn on that point alone, and therefore 
it is not a decision in any way binding upon 
this Oourt, 


We agree with the Subordinate Judge and 
dismiss the special appeal with costa. 





The 8th March 1871. 
Present : 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. ' 


Butwarrah—Jurisdiction. 


Case No. 1761 of 1870. 


Special Appeal from a decision passed 
the Officiating Additional Jado of Chin 
tagong, dated the 31st May 1870, afirm- 

- tng a decision of tha Subordinate Judge ° 
es District, dated the 8lst May 
1869. ` 


. Doorga Kripa'Roy (Plaintiff) Appellant, 
versus 


Mohesh Chunder Roy (Defendant) Respond- 
ent, 


The Advocate General and Wr. R, E 
Lwidale for Appellant. , 


Mr, Mowiriow and Baboo ' Sreengik . Dos 
for Respendenh 


Cad =, 


1871.] Civil 


THE WEEKLY REPORTER. 


Rulings. 243 





Where the real object is to obtain a division of the 
lands of an estate paying revenue to the 
sult is not maintainable m a Olvil Court. - 


_ Mitter, J.—Wa do not think it necessary 


to express any opinion upon the various: 


grounds taken in thle petition of special ap- 

It is admitted that the real object of 
this sult is to obtain a division of the lands 
of an estate paying revenue to Government, 
Bat the power of making such a division 
is vested exclusively in the Revenue author- 
ities, and we mast therefore dismiss this 
suit as one not maintainable in the Civil 
Court. 


The application is rejected with costs. 





The 8th March 1871. 


Present : 


The Hon'ble L, 8. Jackson 
| Judges. 


Appeal—TFalsc statemont—FProcedure. 
Caso No. 1884 of 1870 under X. of 18859. 


Special Appeal froma decision passed by 

the Officiating Additional Judge of Tir- 
hoot, dated the 27th May 1870, affirming 
a decision of the Assistant Collector of 
that District, dated the 16th October 


1889. 
Jeanund Chowdhry (Defendant) Appellant, 


and W. Ainslie, 


versus 
Synd Abdool Lateef (Plaintiff) Respondent. 
Baboo Anund Gopal Paleet for Appellant. 
Mr.C. Gregory for Respondent. 


A Judge ts bound to go into all the matters ralsed be- 
fore him in an appeal, sven ifthe appellant a to 
have mads a falss statement, or ifhe ht to ofta 
spurious document upon the Ap 


Jackson, J.—Tueru must be a new trial 
of this appeal. 


The defendant appoaled against an order 
enhancing his rent, and that appeal, as stated 
by the Judge, partly proceeded upon the 
allegation, which the Judge considers to bare 
been false, that the Assistant Collector had 
improperly refased to receive certain papers. 
The Judge having ascertained both from the 


* gtatement of the Assistant Collector himself 


and also from other circumstances that this 
allegation was untrae, he thereupon declines 
to go into the other matters raised in the 
appeal, thinking that the allegations on those 
polots would necessarily be valueless, and 
therefore dismisses the appeal. 


This cannot be supported. The Judge is- 
bound to go into all the matters raised in the’ 
appeal, and to decide whether the enhance- 
ment ordered was based upon legal ground 
or not. It is not because the appellant ap- 
peared to have made a false afatement, or 
even because he sought to palm off a spurious 
document upon the Appellate Court, that his 
suit is to be dismissed. If he has bronght 
himself within any of the provisions of tha 
Penal Code, or any other law which applies 
to hia oase and subjects him to ofiminal pro- 
ceedings, he may be so dealt with, but the 
ease mast be decided on the merite. The 
case will have to be remanded for trial by 
the Court below, but under the ciroumstances 
we think the special appellant ought not to 
got the costs of this appeal. 





The 8th March 1871. £ 
Present z 


` 
The Hon’ble L. 8. Jackson and W. Ainslie, 
Judges. 


Ront — Oo-sharer's right of suit— 
Sooction 10 Act VI (B. 0.) of 1862 
—Gollector’s powors, 


Caso No. 189 of 1870 under Act X of 1859; 


Special Appeal from a decision passed 
the Officiating Judge of Tirkhoot, dated 
the Tth June 1870, affirming a decision 
of the Assistant Collector of , Fajpore, 
dated the 26th Alarch 1870.. : 


Sree Misser and others (Defendants) 4p- 
pellants, 


CCrTseus 


Mr. W. 8. Crowdy (Plaintiff) Respondent. 
Baboo Bhowanee Churn Duit for Appellants. 


The Advocate General for Respondent. 


A sult for rent is not maintainable at the instance of 
one or more of several co-ahare:s, uule»s the latter have 
been aocustomed to collect their rents separately. 


‘A Collector proceeding under Section 10 Act VI (B. 
C.) of 18682 to measure land in respect of which rent 
has not hitherta been paid, m not entitled to asses or 
ascertain the renta which ought to be paid or which are 
fair and reasonable. i 


+ 
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Jackson, J.—THis is a sujt for arre: a 
reit où the part of a tiocadar who holds in 
fisca a certain fractional share of an estate, 
the defendant being ‘one ‘of the other oo- 
sharers and also ocoupying the land in re- 
spect of whiéh rent is claimed. 


-The defendant’s allegation was that the 
land in question was his siragt, which he Wes 
entitled to hold without payment of rent by 
the custom of the méhal, as other portions of 
Ikhd’ were in like manner held “by the ahar 
co-sharers. “Ho also denied the right of the. 
plaintiff to maintain the suit without the 
ésonsént of the other co-sharers, and he de- 
Hied the sorrectness of the rent claimed and 
elo fhi plaints aaro, 0” 


The rida was beard in the first place 
baforé . Pearsdn, Judge of Tirhodt, Who 
Ovérraled cettain objections which had’'beeh 
Allowed by the Assistant Oslledko , and rë- 
Tditted the okse to’ that ‘officer for’ 'trial’apon 
the ‘mdite. “Thereupon ‘the Assistint Col- 
lectof fried the éase dnd camé to’ 'a“déoib{on 
which was again appealed to thé Cotte of 

“ne Zillah Judge, which office was then held 
by Mr. 8. O, Bayley. That gentleman con- 
sidered himself precluded from going into the 
points determihed” by “his” predecessor, and 
upheld the decision of the Assistant Collec- 
tor on the merita.” 

The case now comes before us in special 
appeal. The points which arise appear to be 
foút” In’ thé Arst- plate, “ie “tHe suit main- 
falnable by ‘the plaintiff? No Youbt, géne- 
rally speaking, thé role whish has° beet laid 
down in this Court is; that a suit-forvrent is 
not maintainable at the instance of one or 
more úf Bovera! vosDardrs, unless the dourse 
of dealings between the parties has Seer each 
that'thd several ‘oo-sharers have bedi acous- 

tomed'to edllect their’ rehts séparately.‘ “In 
this case, therdfore, it will be’ nedessaty that 
this point should be determined, namely, whe- 
thér docording to the custom of that estate 
the several co-sharers havé been accustomed 
to collect their renthweparately. If this point 
be found.in' thé effirmative, the plaintiff will 
be entitled to maintain the present suit; if 
not, the plaihtif WÀ bs dut òf Tóuti 90 


Although the facts are not very clear, yet 
it may possibly fürn out that ‘the plaintiffs 
and ‘déféndants ‘are the only ‘eisting bo- 

agit j: we aa 2 snti toy 
sharers of persons entitled to divide the rent 
Dotwóen them. If that’ be ‘so, T think is 


manifest fromthe necessity of she caso that 


‘the plianiiff-inust be eulfiled to’ iahigitin Me | 


, 
— 
hd 


| 3 


suit ; because otherwise if the plaintiff could 
‘not hópa to obtain the consent of ,his óo- 
‘sharer, he would be debarred from obtaining 
‘any relief. Therefore if it should so appear, 
‘the plaintiff's suit would necessarily be hein. 
teindble, 2 ae 


‘The seoond point is whether the’ defen- 
dant, who by his own admission holds 
land within the estate of whioh the plain- . 
tif is entitled to a ‘part of the rents, is 
entitled to,hold fuch land without the pay- 
mont ofrent. On this point it will be ne- 
oomsary for defendant to show that the land 
siraat, and as soch exempt from the 
‘payment of rent to the co-sharers, 

The third point is what is the amount 
of rent payable. On-thia part of the case 
there seems to have been some pmisconcep- 
tion. The ‘Collector’ ‘appéars to have pro- 
‘ceeded under Section 10 Act VI of 1862 


of the Bengal Cobncil Aots, and to have 


measured the land and 
cebdéd’ to sscerfaih the reht ‘payable in re- 
spect of it. It seems to be admitted that 
in this case the defendant has not -hither- 
to paid rent in respect of the land which 
is he subject of disputs. Now Section 10 
of the Act cited enables the Collector to 
prodeed to ascertain and delermine and re- 
cord the rates of rent payable in respect of 
such lands ;'and by a decision of a Division 
Bench of this Court to be found in XII 
Weekly Réporter, page 871, these words 
have been constroed to mean the rents 
which are acoustomed to be paid or for the 


Na 4 


to have forther, pro-. 


payment of which there has béen an agree- 


ment or contract ; and that ander these words 
the Collector is nót entitled to assess or 
ascertain the rents which ought to be paid, 
or which are fair and reasonable rates of 
rent, Therefore if, as it ‘seama, no rent 
has been previoasly paid in respect of these 
lands, the’ filuding of the Collector by whioh 
he d rent upon it would be of no 
éffect*aid would not be condlusiye against 
the defendant; but the plaintiff would have 
to show by evidence in this case what the 


proper reut payable was, supposing thas 


rent was payable at’ all 


The foorth point is what is the phare of 
the rent, suppssing’ the reht tobe ee 
tained, to which the plaintiff would be en- 
titled. In the determination of this issoe, 
the plaintiff would ha eto give evidence of 
the share which he heli jn doca and satisfy 
the Conrt npôn that points and it would be 
open to the defendant on the other hand 'to 


- 
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rebut that eridenoe and to.shoyw, what his 
own, share was; aud then upon ,evidence ad- 
duced on either side, it would. be, for the 
Court to decide. 


We think, therefore, that the case must 


go back to the Lower Appellate Court in 
order these | 
tried and determined. 





The 8th March 1871. 
Present: - 


The Hou’ble F. B. Kemp and F. A. Glover, 
Judges. 


Section 17 Act VIII 1859-— Appeal— 


Technical objection, ` 


~ 


Case No. 2806 of 1870. 


Special Appeal from a decision passed by 
Fike j f Judge of Beerbhoom,, 
‘dated the 17th ‘August 1870, affirming a, 
‘decision of the Aloonsiff of Hampore' 


Ss dinate 


Huut, dated the 21st January 1870. 
Munoo Dossee (Plaintif) Appellant, 
versus 


Ishan Chupder Banerjee (Defendant) Re- 
pondent. 


Baboo Obeenash Chunder Banerjee for 
Appellant 


Baboos Nil Madhub Sein and Motee Lali 
Alookerjee for Respondent. 


to ad P aA 
e that tho not been a re- 
ot agent within fha meaning of Section 17 Let vill 
of 1859, though that paint been disposed y the 


Axın that the case should not have been thrown oat 
objection not affecting the merits of' 


on such a 
the okse. 


Glover, J.—THe Subordinate Judge on 
the cross-appeal of the defendant threw ont 
the plaintiffs olnim on the ground that the 
plaint had nob beeu filed by any recognised 

ent on the terms of Section 17 of the Code 
of Civil Procedure. The plaiutiff appeals to 
this Court specially oy this point, and a cross- 

eapppal has been filed by the defendant on the 


that these points respectively may be 


dinate Jy 


ground that, under.any ciroumstanoes, the de- 
Cjsion arrived at .by the Court af: first din- 
stance must baye been .upheld -by the Conr 
.on appeal, inasmuch as,the suit was. dismiss, 
,ed because the plaintiff had neglected to. put 
iin any evidenoe in support of her claim, 


With regard to the first objection, we think 


that tho Judge was right in saying that the 
plains had not been-properly filed under Nec- 
jton 17. The plaintiff resides within the ju- 
jrisdiction of; the Court, and -the party who 
put in the plaint on her behalf was not a 


person holding a general power of attorney 
from her. Under the Section above-quoted, 


jtherefore, it appears that this person had-no 
authority to file the.plaint on behalf of the 


t 


plaintiff, and so far the Subordinate Judge 
.was right ; but this being pnrely a technical 
objection not affecting ip any way the merits’ 


of the case or the jarisdiction of the Court, 
we think that the Subordinate Judge ought 
not to have thrown out the plaintiff’s case on 
such objection. The point had been oon- 
sidered and disposed of by the Moonsiff, and 


ihe Court of appeal should bave confined it- 


self to deciding the merits of the 


e s0 as 
between the parties, and'not have 


isposed 


of the case simply on aground purely .teoh- 
nical, 


Bat it'is urged that supposing the Subor- 
dge to be wrong on this point, 
there |s no evidence in the case op which he 


ould have come to a decision in favor-of 


the plaiutiff. No doubt the Moonsitf d 
‘missed the plaintiffs case beosuse phe ‘had. 
failed to produce her witnesses on the day 
fixed, bat we find on turning to the petition 
of appeal to the Jade that ahe gave varipgs 
reasons for not producing witnesses. She 
alleged that the onus was not on her, but qn 
ithe defendant ; that in auy oase there was an 
admission by the defendant of a eonsider- 
able part of the claim made by her, for 
which she was entitled to a decree ; and also 
that the non-production of the witnesses 
was not her fault; that she had produced them 
but that they were allowed to go away on 
the understahding that a compromise was 
about to be effected between the parties. 
Whether these reasous were good or bad, it 
is impossible for ua to say at this stage of 
the case; but sill it is possible that she 
might have persuaded the Judge, if the ap- 
peal had been argued, to have remanded the 
caso either for examination of ber witnesses 
or at all events for a deciwion on that part of 
the case with regard to which the defendant 
had mode an admission in her favour. 
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We think, therefore, the special appellant 
has, under these ' circumstances, a right to 
have the case remanded in order that the 
Judge may decide it on the merits between 
the parties. 


We remand it accordingly. Costs to follow 
_ the result. 





The 8th March 1871. 
Present: 


The Hon'ble E. Jackeon and Qnoocool 
Chander Mookerjee, Judges. 


Lien on attached property—Jurisdic- 
tioh —Section 15, Gharter Act. 


` In the matter of 


_ Munohur Panl, Petitioner, 


versus 
J. P.- Wise, Opposite Party. 


Mr. J. W. B. Money and Baboos Romesh 
Chunder Mitter, Lulect Chunder Sein 
and Okkil Chander Sein for Petitioner. 


The Advocats General, Mr. C. Gregory, 
and Baboo Kalee’Mohun Doss for Oppo- 
“site Party. 


The fast of A a declaration of his lien 
dig ae A Daal E Poen a ang talent eed 
to B's selling that property Š 
chaser will be bound by that lien. ai 


Where a Moonsiff refuses to attach property in exton- 
tion which he is bound to attach, ha may be compelled 
tn do so by the High Court in the exercise of its powers 
of mipervision, =~ 


Jackson, J.—WE both that we 
ought to set aside the order of the Moonsiff 
of ragonge, dated the 2nd August 1870, 
ashaving been pnesed without jurisdiction. 
The rule in this case was granted by Mr. 
Justice Kemp and Mr. Justice Ainalie ; and 
it appears, therefore, that they also were of 
opinion that ther8 was a sofficient case made 
out for an interference by this Court. 


The case is this. One Monohur Pau! is 
at present a decree-holder against one Goreeb 
Hossein Chowdhry. Is execution of his 
decree, he sought in the Moonsiff’s Court to 
attach certain property, which he states be- 
longs to and is in the ‘possession of Gureeb 

Hoasein Chowdhry. Objections to the at- 
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tachment have been raised by Mr. Wise, who 


holds a decree against the estate of Mahomed 
Jokee Chowdhry, the father of Gureeb’ 
Hossein Chowdhry, in which it has been’ 
declared that the property which Munobor 
Paul is suing to attach is liable to be sold 
for certain debts due to Mr. Wise. On this 
petition of objection being filed, the Moon- 
siff has ruled that as Mr. Wise has obtained 
a decree from the High Court to sell this 
property for the realization of his debts, and 
as his olaim is against the deceased father, 
he has a superior claim to that of Munobur 
Paul, which is agalost the son. He, there- 
fore, declines to carry out the attachment. ` 


The objection to this Court is that the 
Moonsiff has altogether refused to exerolse 
the jurisdiction which is vested in him by 
law, and which he is bound to exercise in 
order to enable the present deoree-holder to 
obtain the benefit of his decree ; aud if that 
Jurisdiction is not exercised, the decree- 
holder will be put to the unnecessary trouble 
and expense of bringing another civil suit 

It is contended, on the other hand, that the 
Moonsiff was right in rejecting Manohur 
Paul’s application to attach on the grounds 
stated by him, and whether be was right or 
he was wrong thla Court has no power to 
interfere. It is anid thatthe Moonsiff in re- 
jecting the application has possibly acted un- 
der some feeling of deference to the orders 
of the Court. All that can be said on this is 
that if he puts such a mistaken meaning upon 
the orders of this Court, it is right that this 
Court should tell him that those orders 
have no such legal effect as he attempts 
to put upon them. There is as yet nothing 
to show that Mr. Wise will enforce his de- 
cree against these properties. If Mr. Wise 
has obtained his decree, he can carry on his 
decree, and nothing that Munohar Paul cao 
do can In any way injare Mr. Wise’s rights 
onder his decree. It does not follow that 
because Mr. Wise has obtained a declaration 
of his lien upon these properties for a certain 
amount of debt, nobody else has power to 
attach or sell those properties, The purchaser 


under such circumstances will be boand. 


by the lien, and he will also be at liberty to 
pay off Mr."Wises lien. There is nothing, 
however, to show that Mr, Wise has got 
any lien upon the property. The Moonsiff 
has not foung that Mr. Wise holds avy lien 
upon it, Is would seem as if Mr. Wise has 
not got so strong a case eyen as we have 
ut. 
f Then it ie said that there waa also an ob- 


jection taken that the deoree which Munohor * 
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Paul held was a decree obtained by fraud 
and collusion, and the Moonsiff intended to 
decide- that point Itis very certain that 
the Moousiff has not decided that point, 


Then lastly comes the question whether 
this Court has any authority to interfere in 
this case. In support of this view of the 
-Jaw several decisious of this Court have been 
quoted to os, and among them the- decision 
to be found in VII Weekly Reporter, page 
520, eoems to me exactly in point. In that 
case the Deputy Collector refused to exer- 


oise the jurisdiction whieh he had under the 


law, and referred the parties to another civil 
sult. This Court set aside that order, and 
ordered the Deputy Collector to exercise his 
jurisdiction. In this case also it is olear 
that the Moonsiff hed jurisdiction to attach 
and was bound under the law to attach the 
property; and unless some clear, sufficient, 
and legal objection is taken tothe sale of 
the property, he is even bound to proceed to 
the sale of it. Ha basin fact refased to 
earry out the deo he has refused to 
attach on a ground which is utterly unwar- 
ranted by any principle of law. He has in 
fact refused to exerciee jurisdiction which he 
js-bound under the Iswto exercise, We 
think, therefore, we ought to set aside 
the order of the Moonsiff, dated the 2nd 
August 1870, and direct him to carry out 
the law. 


The petitioner will have his costs of this 
petition, which is estimated at thirty-two 
TU pees. 

_Mookerjee, J—I concur. - 


t 





The 9th Maroh 1871. 
Present: 


The Hon'ble E. Jackson and Onoocool 
Chunder Mookerjee, Judges. 


Pre-emption—W aivar of right. | 
Case No. 1452 of 1870. 

Special Appeal from a decision passed by 
the Subordinate Judge of Sylhet, dated 
the 26th April 1870, mingea decision 
of the Moonsiff of Lushkerpors, dated 
the 8) st January 1870. 

Brojo Kishore Surmnh (Plaintiff) Appel- 

lant, 


h versus 
toe Chander Surmsh and another (De- 
_ fondanta) Respondents, . a 


Baboo Bama Churn Banerjee for Appellant. 


No one for Respondents, 


hint Non eet te oe dent oe 
that right at sa ae of pe E i 

Mooke:jee, J.—Tas plaintiff in this case 
is the appellant, His suit was to enforce a 
right of pre-emption in regard to the dis- 
puted land, by setting aside a deed of sale 
executed by the ey defundant in favor 
of the parchaser, l 


The vendor defendant denied that the 
plaintiff had ever performed any of the pre- 
liminaries required to be observed by a shufee 
under the Mahomedan Law; that at the time 
of sale he, the vendor, gave the plaintiff 
the refusal of the purchase ; but the plaint- 
iff not only refused the offer, but gave him 
permission to sell the property to whomso- 
ever he liked; that he then sold the land to 
the purchaser defendant. 


The purchaser defendant states that It was 
only when the plaintiff refased to purchase, 
that he purchased the same relying on the 
assurance that plaintiff will not assert any 
claim to pre-emption ; that he purchased in 
good faith; and that the pre-emptor after 
having refosed the offer cannot now turn 
round and say that I would purchase. It 
is contended also that he is estopped from 


asserting his claims having waived the same. 


The Court of first intance was of opinion 
that the tullub-i-mowasibat has not been per- 
formed by the plaintiff, thougb there is some 
evidence to the other tullub, namely, that 
of ishtehasbad., 


The Court farther held that from the evi- 
dence adduced by the defendants, as well as 
from the testimony of one of plaintiffs own 
witnesses, it is clear that the vendor defend- 
ant had asked the plaintiff to purchase the 
land, but that he refused to do so; and that 
consequently the vendor was quite compe- 
tent to sell, and the purchaser defendant to 
purchase the same, gk 


The first Court, therefore, dismissed the 
claim with costs. 


This decision has been upheld on appeal 
by the Subordinate Judge, who says that “ I 
“ do not agree with the Moonsiff, bat I hold 
“ that the plaintiff has in a manger establish- 
“ed the fact of his having performed, the 
 preliminarles*of iehtehasbad and tullub-b 


“monaalbat,” He then proceeds to givg 
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his opinion as to the effect in law of the re- 
fosal of the plaintiff tó purchase’ the land 
whey offered to him for sale. He agrees 
with the. Court of first instance in ‘holdiug: 
that the plaintiff is undet this circumstance’ 
precluded from asserting bis claim, whiolr is 
a very, weak one even under the law of 
Mahomed. The Subordinate Judge then 
says that in this view of the case, it is un- 
necessary for him to decide whether the 
Court below was right or not ip not exa- 
ming Raj Kishen, a witness in the cause ; 
and! lastly, that offloer concludes his jadg- 
ment’ by- holding that “‘it’ was only on ao- 
count: of the! fault‘of the ‘plaintiff: that’ he’ 
ce ‘witness) was notekamined.:” He,'there- 
dte, dismissed’ the appeal’ of: tbe, plaintiff 
with! costs,’ f - 
. The plaintiff, then, preferred this special 
appeal to us, complaining .that. the Courts 
below were in error in holding:,that a claim 
founded on a right of pre-emption is any 
wry affected: by* a- waiver of tHe 'right to 
purvhase’ previous to' the'sale of the land. 
He 'odntends: that’ar the right of 'shuffa only 
adcrues'after the dale, the sdrrender ‘of that 


righ¢béfore asale has taken ‘place is‘not'valid: 


ufidér Mahomedan ‘Law: In support of this 
odn tention! Baboo Band Churn cites'Hedayah, ' 
Vdlome ILI, page 568, Baittie’s Mohomédan 
Law;' page’ 500, “Mucnaghten’s:' Matomedar 


Law page 196," anda’ precedent from’: the ' 


Beleqt Reports, Volume V, page 800. 


- On referring-to the 'authorities;: however, 
we''find! that: the ‘Hedayai'in page 668) 
Violitme LIE, saa lays! down’ thate * the 
“ privilege of shuffa is established’ after the’ 
“ sale, for it cannot take place until it be 
““Ingnifést' thát me SA is’ nd longér 
s'indlided to` Keep hfs‘ hòusé,' atid this‘ ts” 

_“ ‘manifested by the sale of it.” Thid merély ' 
aliowvs ‘when ‘the cdudd of action arises in a 
claim fot pre-emptioh and when thé right to 
eldim shuffa ‘accrues, hut’ does’ not’ support 
the contentidh raised ‘befére us that apre- 
ethptdk {s'freé to asscrt ‘his ‘claidh of’ shoffa 
efter he has in distinct terms waived his 
right to.do so either immediately, before the 

e or at the time’ of ity 


In Baillie’s Digest of rr tipi Law, 

g 500, ‘odd re’ ‘this ‘passdigé—“ The’ sat- 
‘i R ht of ‘pre-dinption before’ 
e'a : has taken pines not sci hl s 
however: is supp ted "a ho 'au ortity 'fi in 
ms Simaded Tab Bch sa À would, 
thersfore, heáitatė to wot updi thid dictu 
Jy thg enino paragráph, howeYer, ls founde 


- 
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following passages:—‘‘ Wher the pre-emptor , 
“has aaid—‘ I have surrendered the right 
“of pre-emption in this manajon,’ the, 
surrender is valid” ; and also “ if he should 
“aay to the seller, ‘I have'surrandered the 
“ right of pre-emption in this mansion to 
“ thee,’ the mansion being still in the sel- 
“ler's poskession, the surrender would be 
“ valid.” These passages show that a'right 
of shuffa can be surrendered by the’ pre- 
emptor, and’ ifthe surrender’ is made it 
prevents: the’ Peco afterwatds from ` 
assérting his claim to: shaffa,' The' floding 
arrived at by the Courts below in this case 
is to the effect that the seller at the time of 
palo‘ offered’ the ‘land ‘tó the ‘plaintiff for pur- 
chase, that ‘the plaintiff thereupdn not only: 
refused the offer but tld’ the seller to sell’! 
his ‘share to whoméoever be‘ liked, and the” 
purchaser relying on' this surrender, of the” 
plaintiff's right of purchase under ‘the law of ` 
preemption. mad the purchase from the! 
ler. Under these clroumstances, ‘it ape’ 
‘to me to bè monstrous to contend ‘that - 
after such a'complete surrehder of the’ plain- 
tiffs right, he should be allowed ‘by any ‘ 
Cotrt of justice to assert his claim. He‘ 
stodd by’ when’ the defendant was seling- 
thé property‘to the purchaser, ‘and in clear’ - 
and ‘unequivocal terms permitted ‘him, the!’ 
vendor; to ‘sell and: the ‘purchadér’’ to’ boy.’ 
No Court of justice in the world would’ 
allow or should ‘permit the plaintiff to say, 
that though I had no intention to purchase 
when you, the defendant, purchased the 
land and therefore refused. the offer of the 
vendor and gave him petmission to séll'to 
on, yet that I have subsequently changed 
y mind and will now have the satisfaction 
see that your: purchase ‘js invalidated, 
d all the costs incurred by you for the 
Parias of stamp, &d.; are so much loss 
you, The plaintiff would be estopped in 
aw from asserting a‘ claini of this natate 
having’ stood by and ‘seen the vendee 
make the purchase without giving him any 
warning that he, the plaintiff, has the pre- 
ferential claim to purchase, or that he in- , 
tends to’ purchase,’ and that, the’ d&feident’ 
would'purdiiasd at hié own risk. Now, in- 
stead of whiting” thd’ pdré&Hasdt dr asdertliis 
his intention to pärslane hè gives the’ ven- 
dor to understand that'hé ‘has’ ‘no ‘ objéction 
whatever to the salei’ This iss completa 
renunciation and surrehder of plaintiff's 
right of pre-emption, and I would hold that 
after, this renunciation he should NY, 
an to` elait thë ‘right to purchabe,’ 
it onld rehire ‘very"'clgat’ ang distinot 
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authority in the Mahomedan Law to support 
such a view of it as is contended for by the 
appellant’s vakeel, which, I have no hesita- 
tion in holding, is against all principles of 
justice, against equity, and against good 
conscience, 


The case in Maonaghten ia not in point, 
The question put to the Law Officer wae 
simply “when the shuffee or person who 
“has a right to pre-emption declines to 
“ purchase the land at.the price demanded 
“ by the proprietor, and states that he will 
“ not pny for it more than a certain sum”— 
isthe shuffee at liberty to bring forward a 
slaim for pre-emption when the proprietor 
has sold the land to a third person on reoeiv- 
ing his own price ? : 


In the reply given to that question, the 
Law Officer states that the refusal by the 
shuffee to pay the amount which had been 
paid by the purchaser amounts to a re- 
nonoation of the right of pre-emption. 
The reply, however, went on to say, and I 
think improperly, because unasked, tbat 
the claim of the shuffes to a right of pre- 
emption cannot be adduced until after the 
land had been actually sold, and that a re- 
fosal to parchase before the sale cannot 
operate to defent his (the shuffee’s) olaim of 
pre-emption subsequently preferred. There 
is also in this reply no authority cited to 
support such a view of the law. The case 
also is not in point with the present, because 
in this case the pre-emptor at the time of 
sale repudiated all intention to become the 
purchaser and induced the purchaser to bay. 
There is no question that the eame price for 
which the Innd was sold to the vendee, was 
not the amount for which the land was 
offered for sale to him. 


The onse at page 800 of the 5th Volume 
of the Select Reports does not deside 
the question. There is only an expres- 
sion of opinion’ by the Law Officer, but 
the Sudder Ooart derided the case on a 
quite different point, This is, I apprehend, 
no authority atall. Inthe opinion given 
by the Mufti, I find also that he is unable 
to quote from any Mahomedan Law book 
any passage or text to support his opinion, 


A decision of a Division Bench to be 
found in what is called the Gan Number of 
the Weekly Reporter for 1864, page 311 
strengthens me in the view I have taken of 
the law. The opinion of the Judges who 
decided that pase wos approved of by 
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another Division Bench, and that decision iv 
in page 480, Volume XI, of the Weekly 
Reporter. 


In this case, it is olear that the plaintiff 
not only refused to purchase the property 
when offered to him for sale, but actually 
accorded his permission to the vendor to 
sell the same to a third party, the parchneer, 
and that the purchaser relying on that re- 
nonciation by the plaintiff went to the ex- 
pense of purchasing stamp, &«., for the 
purchaee of the property. I hold, therefore, 
that the suit of the plaintiff was rightly 
dismissed by the Courts below. Our Courts 
are to be guided by the principles of justice, 
equity, and good conscience. The Mahome-. 
dan Law is only the law of this country so 
far as the Legislature has adopted it as the 
law of British India, and so for as we see 
clear authorities in it on a particular point 
Tn all oases, therefore, where there is no 
clear and positive authority in the Mahome- 
dan Law, I think itis our duty to follow 
the dictates of justice and good conscience, 
Now, it cannot be contended for a moment 
that it is equitable or just that a plaintiff who 
refused to purchase a property when offered 
to him for sale, who has likewise induced the 
parchaser to buy on reliance of his clear re- 


nunciation of his right to purchase, should , 


be allowed to get rid of his renunciation and 
to set aside the sale merely for the pleasure 


and satisfaction of seeing the whole thing. 


rendered null and void and the purchaser en- 
damaged in costs, ‘i 


If this be allowed, the conseqnence would), 


be that no co-parcener of a property would 
be able to sell his share at a just and reason- 
able price, but must be compelled to sell to 
his co-sharer athis price however low and 
unreasonable. He will be completely at hig 
mercy, and though undoubtedly entitled to` 
sell his share will never practically be able 
to sell it at its proper value. If we allow 


the principle contended for by the appel«: 


lant, we will assuredly act against equity and 
justice, which is the law we nre bound to ad- 
minieter, and assist the plaintiff in the per- 
petration of a gross fraut. I cannot imn- 
gine what greater precaution could possibly 
be taken by a co-parcener desirous of selling 
his property than what was taken by the 
vendor defendant in this case. He goes to 
the person who hnaa preferential right to 


r 


purohnee, namely, the plaintiff. and offers his ` 


share for sale, This offer is refused not on 


the score of the price offered being excessive, . 


but plaintifs unwillingness to avail him. 
e R 


t 
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self of the right given to him by the Maho- 
medan Law; the vendor is further permitted 
to sell to any party he liked. He goes to 
the vendee, and the vendee finding that the 
shuffee has declined the purchase accepte 
ihe offer, and goes to considerable expense 
in perfecting his purchase. We are now 
asked to set aside this sale, to compel the 
purchaser to forego his porchase and to suf- 
fer the losa of his money incurred in getting 
the bill of sale prepared and executed. I 
consider the Courts below were right in de- 
_ ellning to give such an unjust and ineqait- 
able decree to the plaintiff. I would, there- 
fore, uphold the order passed by the Courts 
below, and dismias this appeal without costs, 
no one appearing for respondent. 


_ Jaekson, J.—T am of opinion that even 
under the Mahomedan Law, the plaintiff is 
not entitled to exernise the rights of pre-emp- 
tion as he has already relinquished those 
rights at the time of purchase and sale, I 
conear, therefore, with my learned colleague 
in dismissing this appeal without costs. 


The 9th Maroh 1871. 
Present : 


| ‘The Hon'ble L. S. Jackson and W. Ainslie, 
Judges. 


Rmbankmeonta—Damages — Oauso of 
action. 


Case No. 1956 of 1870. 


Special aden from a decision passed by 
the Subordinate Judge of Gya, dated 
the 80th July 1870, affirming a decision 


of the Moonnf of Nowabad, dated t 
24th Do o. ne 


Seeta Ram (Defendant) Appellanz, 
versus 


Shaikh Kammeer Ali and others (Plaintiffs) 
Respondents. 


Mr. R. T. Allan for Appellant. 


Baboos Hem Chunder Banerjee and Kales 
Kishen Sein for Respondents. 
In a suit for damages for the demoli 
or embankment iniended to keep la barfass Sel td ta 


embankment was situated on the defendan such 
demolition could only be a cause of ee ai not 
damage. 


only infringed a definite right bat caused actual 
Jackson, J.—Tue plaintiffs fn this snit 
are the owners of mousah Malhorampore, 


and they sued the defendants, who are the 
owners of mouzah Dadpore, alleging that 
the defendants wrongfully destroyed a sin- 
gha or embankment intended to keep in 
surface water, standing partly on plaintiffs’ 
laud and partly in the lands of mouszah 
Suleempore. “They further alleged that the 
defendants had gone on to erect a new ayle 
wholly upon the plaintiffs land, whereby 
the flow of water had been further affected, 
and the plaintiffs, consequently, further 
endamaged ; and they prayed the Court to 
enase the restoration of the singha and the 
demolition of the ayle, 


The plaintiffs allegation referring to 
mongah Suleempore appears to have had the 
effect of provoking the proprietors of that 
village to intervene in the salt, and, on 
their own application, they appear to have 
been made defendants, 


The Moonsiff's enquiry, however, upon 
the apot in the presence of both parties, 
established in his opinion the fact that the 
whole of the singha was situated on the 
plaintifi’s land of mousah Madhorampore, 
while the ayle, on the other hand, was 
situated on the defendants’ lands of mouzah 
Dadpore. He, therefore, considered that 
the defendants had doubly iufringed the 
plaintiff's right, and lie gave a deoree agalust 
them ; aud the decree was also given against 


the defendants who are the owners of ° 


mousalh Suleempore and who had become 
parties to the suit at their own request. 


On sppeal the Subordinate Judge held 
that it was immaterial whether the singka 
was situated on the plaintiffs land or else- 
where, so long as it appeared that the siagha 
wos of ancient date ; and he seemed to think 
that the mere circumstance of autiquity gave 
the plaintiff a claim to maintain the soir, If 
the siagha were destroyed by the defendants, 
Ono this part of the case, therefore, he 
affirmed the decree of the Moonsiff without 
enquiring what the plaintiff's precise right 
in respect ef that singha wna; and as to 
the ayle also, ofirming the Moonslff’s 
fluding on that part of the case, he deciared 
that the plaintiff would be entitled to have 
an opening made thiough the awr when 


necessary. 
Agninst this decision all tha defendants 


have appealed,—the Suleempore defeudants 
as well as the others, ) 


On this part of the case it seems sufficient, 


I think, to say that the making the Suleem- 


You XY. 


Peet Oe el ; 


1871.] Oiril 


THE WEEKLY REPORTER. — 


Ruhage. 35i 





pore proprietors parties to the suit was 
altogether unnecessary and injudicious, and 
I may add improper. They were not persons 
‘having an interest in the subject-matter 
“and liable to be affected by the result of 
“ the suit.” Their application, therefore, to 
be made parties ought to have been refused ; 
and the proper order to be made in respect 
of them is that they shoald be expunged 
from the record as defendants, they being 
left to pay their own costs of the proceed- 
ings. 

In regard to the original defendants, it 
seems to me that the devision of the Subor- 
dinate Judge cannot stand. The plaintiff's 
elaim to have the singha established or to 
damages would depend very materially upon 
the question as to whether it was situated 
upon the plaintiffs land or no. If the 
singha wos situated upon the plaintiff’s 
land, the act done by the defendants would 
be Simple trespass and would be onjusti- 
fable ; but if it was situated upon the de- 
fendants’ own land, thet which the defendants 
have done would amount to a cause of action 
only if the plaintiff had a definite right to 
the maintenance of the singha; and it 
would have to be shewn that the destruction 
of it was not only an infringement of that 
right, but had also caused actual damage to 
the plaintiff. It is clear, therefore, that the 
case would have to go back to the Subordi- 
nate Jadge in order that he should determine 


the quostion of situation in the first instance. 


Lastly, as to the ayle, the specific order 
whioh the Subordinate Judge has made is 
clearly erroneous, because it is not in accord- 
ance with the plaintiff's own case. The 
plaintiffs case was, that the defendants had 
come upon their land and erected this ayle, 
and had thereby damaged them; wherens it 
seems that the ayle was not erected on the 
plaintiff’s land at all, but upon that of the 
defendant, That part of the plaintiff ’s case, 
therefore, taken separately, must fail ; but if 
it should appear that the defendants have 
improperly destroyed the singha whioh the 
plaintiff bad an interest Ia keeping up, then, 
of course, the question of the further ereo- 
tion of the ayle as bearing upon the damage 
to the plaintiff must be taken iuto consider- 
ation. 


' The case, therefore, muat go back to the 
Lower Appellate -Court dn order that it 
should determine, Ist, what the plaintiffs’ 
right in respect of the singha is, namely, 
e whether it stands upon the plaintiffs’ land, 


wt 


and 18 therefore their property, or whether 

it stands upon the defendants’ property, bat 

the plaintiffs have an interest and right 

which entitled them to have it malotained; ` 
2nd, if necessary, whether the erection of an 

ayle by defendants on thelr own land bas 

contributed with the destruction of the 

singha to the damage of the plaintiffs, 





The 9th March 1871. 
Present: 
The Hon'ble E. Fackeon: and Onoocool 
Ohunder Mookerjee, Judges. ; 
Claim under a Will—Ioheritance. 
Case No. 1957 of 1870. 


Sprcial Appeal from a decision passed by 
the Officiatiny Additional Judge of Chit- 
tagong, dated the 22nd July 1870, revers- 
ing a decision of the Sudder Moonsiff of 
aoe dated the llth Deoember 


Moulvie ates (Defendant) Appel- ` 
at, i 


* 


versus 
Gour Haree Biswas (Plaintiff) Respondent. 
Baboo Okkil Chander Sein for Appellant. 
Baboo Bhowanse Churn Duti for Respond- 


ent. 


An heir does not lose his rights as such, becanse 
gags Aaa POTEA hl das Ae ona 
a larger n a former lidgadon hieh una— 
tion of Inheritance was raised. mt =e 


Jackson, J.—Wn think that the appeal 
should be dismissed. The only ground 
taken is thatas the defendant on a former 
occasion set up the rights of his vendor 
Badul Bibee under a Will, therefore he is 
now debarred from setting up her rights 
noder inheritance. It Is anid that he was 
bound on that occasion to set up all his 
claims, and he having failed to do so cannot 
now set up a right as heir. 


It seems, as far as we oan see from the 
former litigation, that there was no question 
as to Badul Bibee’s right by inleritance, 
and even now there is no dispute upon this 
point. The only question was whether she 
was entitled to a larger share in the de- 
ccased’s property under the. Will. Jt woald 
be monstrous to hold because a person can, 
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not prove a Will which gives him a larger 
share of the property than he would be 
entitled to as nn heir; that he therefore lost 
all his rights as an heir to the smaller share 
in the property, The Privy Council deoi- 
Bion reported In X Weekly Reporter, page 
‘l, is alluded to. But in that case the 
claimant first put forward a claim to a 
amaller share as an heir, and then in a 
subsequent litigation tried to put forward 
a wiil. He wos at once mot with the fact 
that if he had a Will he should have set it 
up at once, and he was not allowed to set 
upa Will, he having anid nothing about it 
òn the'former occasion. The decision of 
the lower Court seems to us.to be quite 
correct, aud we dismiss the *ppeal with 
costs. - 


Mookerjee, J.—I ooneur. The Privy 
Council case has no application whatever 
to this. 





The 9th Maroh 1871. 
Present: 


‘The Hon’ble E. Jackson and Onoosool 
Ohonder Mookorjee, Judges. 


Bet of —Res judicata—Astoppel—Beo- 
tion 2 Act VITI of 1859. 


Case No. 1977 of 1870. 


Special Appeal froma decision passed by 
the Judge of Chittagong, dated the 29th 
June 1870, affirming a decision of he 
Subordinate Judge of that Distriot, dated 
the 2nd August 1869, 


Abdoollah Khan (Defendant) Appellant, 
versus 


Sreekanto Pershad Hajrah (Plaintiff) 
Respondent.. 


Mr. C. Gregory and Baboo Debendro Na- 
rain Bose for Appellant 


Baboos Chunder Madhub Ghose and Okkil 
Chunder Sain for Reapoudent. 

The of set-off is form of the 
e pi eee a ena hoc ee Ae he 
g:nnot therefore be allowed to set up a claim for which 
à euit had been previously brought by him and dis 


Jackson, J.—Wk are satisfied that the 
decision of the Judge is oortegt. The de- 
fendant in answer to the suit for the price of 


gn Slephanj whioh the praan preferred | - 


inte ® 


{ Vol. XV. 


against him attempted to establish a plea of 
set-off. The olaim ‘which he made tn this 
nlea of set-off appears to be one upon which 
he had already preferred a suit, whioh suit 
had been tried up to the Appellate Court, 
and even up to this Court in special appeal, 
and had been dismissed. The Judge finding 
this held that that dismissal was a conclusive 
judgment against the defendant, and that he 
was not entitled tò a set-off and disallowed 
the plea. 


Beforo this Court it is urged that that de- 
cision might have been taken as evidence, 
but it did not debar the defendant from 
going into farther evidence to prove that he 
was entitled to the set-off he claimed. We 
think that the former decision on the claim 
as it was preferred is conclusive against the 
defendant, The plea of set off is in fact one 
form of bringing a suit, and the defendant as 
regards that plea becomes in fact the plain- 
tiff, aud the real plaintiff is allowed an 
Opportunity to answer to the plea set up in 
defence. To allow the same person de- 
fendant to set up again exactly en 
claim for which he had already brought a 
suit, and which sait had been dismissed, 
would be in fact acting in contravention of 
Section 2 Aot VIII of 1859. The Judge 
was quite right in disallowing the defendants 
attempt to re-open the former olaim, and we 
dismiss the appeal with costs. 


Mookerjes, J—I concur. The decision 
in the case brought by the appellant is con- 
clasive evidence on the polnt, The same 
fact cannot be pleaded as a sot off The 
contention is quite unfounded, 


REPORTER Rulings. 





The 9th March 1871. 
Present : 


The Hon'ble F. B. Kemp and F., A. Glover, 
Judges. 


Bureticos—Liability, 
Case No. 2148 of 1870. 


Special Appeal from a d passed by 
the Judge of Hooghly, s dated the 27th 
June 1870, reversing a decision of the 
Second Subordinate Judge of that Diss 
trict, dated the 81st January 1870. 


Puree Soonduree Dabes (Plaintiff) Appellant, 
VErsus 


Chunder Shekhar Ghossal and ibis 
fendants) Eespondents, ,_ 


K 


- 
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Baboos Anund Chunder Ghossal and 
Goopeenath Mookerjee for Appellant. 


Baboos Romesh Chunder Mitter and Taruck 
Nath Sein for Respondeuts. 


Where a bond was teken by a creditor from a prin- 
cipal debtor without the knowledge or consent of the 
sureties, fixing certain periods for the payment of the 
sums named in the bond: 


Hap that the sureties were entitled to be discharged 
from all liability, 


Kemp, J.—Tse only point taken fn this 
case is, that the Judge was wrong in holding 
that the seouritios were discharged from all 
liabilities to the plaintif. The Judge in 
support of the decision haa quoted a deci. 
sion to .be found in Volume I, Weekly 
Reporter, page 81. The Judge found that 
the suretics had no knowledge of the bond 
or ikrar, for the ikrar is ia the nature of 
w. bond -taken by the plaintiff from the 
principals, that is to say, the gomastabs; 
that this bond or ikrar was taken without 
the knowledge or consent of the sureties, 
and firing certain periods for the payment 
of the sume named in the bond without the 
knowledge of the said sureties. We think 
that the Judge was quite right in applying 
the decision to be found In Volume I to this 
case. The liabilities of the parties were 
changed by this ikrar, and the sureties in 
our opinion were rightly discharged. There 
can be no doubt that by the ikrar, which 
wos executed on an adjustment of accounts 
and whioh states that a certain sum after 
deductions was found to be due by the 
priucipals, the gomastahe, they scoepted 
that Habillty, stating that they could not pay 
that sum at present, and they took time ap 
to the month of Falgoon of the year in 
whioh the ikrar was executed; aud this 
having been done without the consent or 
knowledge of the sureties, and their labi- 
lity being thereby chnnged, they are enti- 
tled to be discharged from all liability, and 
the mere recital in this ikrar that the sure- 
ties were still bound cannot in any way 
affect or bind them, 


The second ground taken in appeal is that 
the Judge has dismissed the whole case of 
the plaintif, even as against the principals 
who have been found liable by the first 
Court and who have not appealed. Nobody 
‘sppears for them in this Court, and as they 
” have not appealed to the Judge againat the 


ape e a e 
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decree of the first Court, that dearee as 
against them must stand, and the decision 
of the Lower Appellate Court will be mo- 
difled to that extent. Costs in propor- 


tion. 


The 9th March 1871. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. l 


-+ 


Default by defendant —-Procedure— 
Soction 170 Act VIIN of 1859. 


Case No. 22785 of 1870. 


Special Appeal froma decision passed by 
the Judge of West Burdwan, dated the 
5th July 1870, affirming a decision of the 
Moonsiff of Burjorah, dated the 28rd 
April 1870. 


Thakoor Lall Misser (Defendant) Appellant, 


versus 
Brohmo Moyes Dabes (Plaintiff) Respondent, 


Baboo Rash Beharee Ghose for Appellant 


i 


No one for Respondent, 


A plaintiff who gives no evidence in support of his 
claim, isnot entitled to a decree merely on the defanlt of 
the defendant to give evidence. 


Where a defendant-contumaciously refuses to appear 


in answer to a summons, the Cogrt onght to apply the 
provisions of Bection 170, Civil Procedure Coart, 


Kemp, J.—Tuis is a suit instituted for the 
purpose of declaring that a certain mortgage 
bond and kubovleut were forgeries, It ap- 
pears that the defendant No. 1 set op a 
mortgage from the husband of the plaintiff, 
Under that mortgage he sued the defen. 
dant No, 3 for arrears of rent, In that enig 


) 
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` 


the plaintiff intervened, aud urged that the 
mortgage aud the k abooleùk of the defend- 
ant No. 2 wore forgeries. The suit, however, 
of the defendant No. 1'for rent was decreed 
after incidentally going into the qnestion of 
‘the genuineness or otherwise of the bond. 

In the present anit both Courts have deoreed 
the plaintiff's case, in as far as she seeks to 
set aside the bond as a forgery ; and her soit 
to have the kuboolent declared spurious was 
dismissed, Inasmuch as a competent Court 
had elraady pronounced judgment on that 
part of the case. 


In appeal there is one gronnd taken 
which we think has some force, that is, the 
4econd ground, that the‘onus being primarily 
on the plaintiff, she -could not obtain a de- 
cree simply upon the failure of the defend- 
ant to appear without producing any evi- 
‘dence in support of her claim. Now, in 
this case, it appears clear that the defendant, 
although cited by the plaintiff and summon- 
ed by the Court, refused to attend. The first 
Court distinctly states that the defendant 
was in contempt ; that his refusal to attend 

yas contumacions-; and therefore the firat 
Gort. ought, we think, and certainly might 
have applied the provisions of Section 170 
of the Code -of Civil Procedure to the case. 
lt appears, hotrever, thatthe first Court did 
not ‘ho so. The Moonsiff in bis jadgment 
says that {nasmoch as the defendant al- 
though summoned by the plaintiff as a wit- 
‘eas to disprove the bond has'failed to attend 
in disregard. of the Court’s order, therefore 
the decision on the said'bond must be against 
him. A ocaso has been referred toin the 
courso of . the argument to be found in Vo- 
lume XII of the Weekly Reporter,* in whioh 
it ią beld, that where a plalotiff has not given 
‘any evidence’ whatever in support of his 


caso, he is not entitled to a decree merely on’ 


the default of the defendant to give evi- 
dence. That case seems to us to apply to 
¢he present case. The plaintiff gave no evi- 
dence. whatever, although, as suggested in 
the course of the argument, it was iv her 
power to prove her possession, or to 

rovethat the signature on the mortgage- 

ni was not the „signature of her busband, 
or ip some other way to prove her allegation. 
We therefore remand the case. The first 
„Court will,give the plaintiff an opportunity 
of proving, her cage, and after doing so pass 
a fresh decision. Costs to follow the re- 
sult 
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The 9:h March 1871. 
Present : 


The Hon'ble F. B. Kemp and F., A. Glover, 
Judges. 


i 


Decree in rent-suit—Oause of action. 


Case No. 2280 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Midnapore, 
dated the 2ist July 1870, affirming a 
decision of the lst Moonsiff of that 
District, dated the 21st May 1869. 


Bissumbhaor Panjah (Defendant) Appellant, 


: versus 


Modhoo Soodan Dey and others (Plaintiffs) 
Respondents. 


Baboo Luckhes Churn Bose for Appellant. 


Baboo Bama Churn Banerjee for Re- 
spondents. . 


In a sult to establish 
defendant's ha obtained a decree under Aot X of 
1859 on the ground that he was proprietor and plaintiff 
only a ryot, was held to give the latter a distinct caus 
of action to show that he was the real - 


Glover, J—Tuere are no grounds for 
this epecial appeal. Both the Courts below 
have found as a fact that the plaintiff proved 
the title on which he came into Oonort, and 
that the defendant has not proved the 
mowrusses right which "he says he got from 
the, parties from whom the plaintiff pur- 
chased the proprietory right. One conten- 
tion put forward in special appeal is that 
the plaintiff has no cause of action. It 
seoms to us that as the defendant got a 
decree in a suit under Act X of 1859, on 
the ground that he was the proprietor of 
these lands and the plaintiff only a ryot, this 
gave the plaintiff a most distinct cause of 
action, and in fact forced him into Court 
to show where the real proprietersie in’ the 
estate was. 


The special appeal is dismissed with 
COB bt 


4 


title, the fact of 


a 
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soparation. No doubt there is no consent in 
writing on the part ofthe semindar, bat the 
inference that hie did consent to the partition 


The 9th Maroh 1871.. 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. - 


Joint-tenancy — Partition — Seotion 
27 Aot X of 1859. 


Case No. 2285 of 1870 under Act X of 1859. 


Special Appeal froma decision passed by 

` the Judge of Hooghly, dated the 15h Jnly 
1870, affirming a decision of the Deputy 
Collector of Jehanabad, dated the 27th 
April 1870. 


Nubo Kishen Mookerjee (Plaintiff) Ap- 
pellant, 


VETTIUS 


Sreeram Roy and others (Defendants) Re- 
spondents. 


Baboo Romanath Bose for Appellant. 


Baboo Motee Lall Mookerjee for Respond- 


ents. 


Where a xemindar himself put up a tenure for mle 
in separate lots, and took rents from two of the purchas- 
ers separately, ic was held that no written consent was 
srr Rac being bound to reeognixe the 


Glover, J.—TH1s was a sult for arrears 
of rent jointly against a number of the 
plaintiffs tenants. The plaintiff brought a 
suit to resume the tenure of Huree Ram 
Mundul and others, and got n decree and 
afterwards took kubooleuts from the tenants. 
‘For the costs of this suit he attached and 


ia of the strongest kind. It was by his own 
delibernte act that the tenure was put up for 
anle in separate lots, and it is not denied that 
he hna since the sale taken rent from two of 
the purchasers of these lota separately. The 
object of the Regulation was the protection 
of the zemindar from the division jh any part 
of his property without his knowledge; buc 
in this case itis clear that he knew of the 
division all along, and was in fact himself 
the cause of the property having been so 
divided. 


We see no grounds to interfere, and dismiss 
the special appeal with costs. 


£ 


The 10th Maroh 1871. 
Present : 
, The Hon’ble L. S. Jackson, Judge. 


Appeals to Privy Oouncil—Ruale nisi, 
— Limitation. 


In the matter of 


Rajah Raj Kishen Singh and, others (Re- 
spondents to England) Petitioners, 


versus 


Huro Soonduree Dossee (Appellant to Eng- 
land) Opposite Party. ` 


Mr. J. W. B. Money for Petitioners. 


Baboo Mohinee Mohun Roy for Opposite 
Party. 


In a case where the period within which applications | 
for leave to appeal 1o England expired during the 
Duseurah vacation, and the application was presented - 
on the first day uf the Court altting after the vacation, 
when, though notes was served under the rules,—no 
canse being shewn to the ocontrary,—the appeal was ad-' 
mitted and the applicant allowed tv incur large costs: 
for translanon and transcription and the record was 


brought to sale the teuure of these parties, 
and by his directions it was advertised 
and sold in separate lois, he himself becom- 
ing the purchaser of some of them He 
now sues for the rent of the entire tenure 
from the parties who purchased the separate 
lots at auction. The defendants urge that 
they are according to the terms’ of the law 
purchasers of separate lots, and not liable 
to pay more than their separate shares of 
rent, and the Courts below found in their 


favour. Tus is an application on the part of the 


respondent to England to have a onse of ap- 
peal to Her Majesty in Council taken off the 
file. 


The judgment from which the appeal to 
England has Been presented is dated the 
let of April last. The six mouths within’ 


In special appeal it is contended that un- 
der the terms of Section 27 Act X of 18659, 
the xemindar was not bound to recognise any 
partition of the tenure which had been regis- 
tered in his office, and that in any case there 

? was no consent on his part in writing to any 
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which, by the order in Council, applications. 
for leave to appeal to Eugland are to be pre 
sented expired, therefore, on the Ist O cto- 
ber. By the arrangements for business 
made by this Court under the powers vested 
init by the Act of Parliament, the Court 
was closed for all business, except applica- 
tions of an. emergent nature, between the 
19th September and 18th November 1870. 
It re-opened for general business on the 
14th November. By order of Court notice 
was publicly posted by which, amongst other 
thinge, it was directed that plenders were 
not required to file applications of appenl 
and such like matters between the two dates 
I bave mentioned. 


The application for leave to appeal in this 
_ case was presented on the first day of the 

Court sitting after the vacation, namely, on 
the 14th November. Upon the filing of 
that application notice was served, in accord- 
ance with the rales relating to appeals to 
Her Majesty in Oouncil, upon the pleaders 
who had appeared for the respondent a 
the hearing of the appeal. Service, it 
seems, was effected on the 24th November ; 
and no couse being shown parsuant to that 
noties, the appeal was admitted by my order 
on the 2ud December. 


The appellant thereupon appears to have 
proceeded with proper diligence to have 
incurred large coste for translating and tran- 
ecribing the record, and in consequence the 
appeal is nearly ready for transmission to 
England. : 

On the 24th of February last, Mr. Money 
obtained a rule calling upon the, pleaders of 
. the appellant to show cause why the appeal 
should not be taken off the file in eonse- 
qnence of its having been presefited after 
the lapse of six months from the date of 
po eeemer for which reason, it was con- 
tended, that it was not in the power of the 
Court to admit the appeal. 


I by no means wish to any that any unfair 
or imperfect représentation of the facts was 
made on the occasion of obtaining the rule 
by Mr. Money, but certainly at the time of 
my granting this rule it was not fully pre- 
sent to my mind that notice had been duly 
served, and that the appeal had been admit- 
ted without objection ;and that consequently 
the appellant had been allowed to incur 
considerable expense, and that the appeal 
was in fact nealy ready for transmission, 
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Before going into the other points, there- 
fore, which Mr. Money ‘proposed to argue, 
I desired him to show why under these 
circumstances he should he heard at all. 


On this part of the matter Mr. Money 
referred to two cases, one reported in IIL 
Bengal Law Reports,* page 126, Original 
Jurisdiction, which is the case of Gober- 
dhone Bermono versus Sreemol Munnes Bi- 
bee and another. It appears to me that that 
case has no bearing upon the present question. 
In that case it was only decided thar, in the 


onne of a petition of appeal to Englund being - 


fled, due diligence must be shown in tranunit- 
ting the appeal tothe Privy Couucil otherwise 
the High Court has power to interfere. That 
is a case altogether different from the presant ; 
but it may be observed in passing that the 
matter decided in that case has been since 
provided forin another way, by thef rules 
made by this Court which came into effect 
in Angast last; but this ie not a case of an 
application to take the appeal off the file on 
the ground of want of diligence. 


Then my-attention was called to the case 
reported in I Bengal Law Reports, page 89, 
Original Civil Jurisdiction, Tamvaco versus 
Skinner. Mr. Money appears to rely upon 
this case as justifying his present applicg- 
tion. It seams to me that there is a wide 


difference between that case and the present. | 


In that case the petition for leave to appenl 
to England was similarly presented on the 
{8th November 1867, that is, on the Ist 
day after the Court re-opened; and Mr. 
Justico Markby on an ex-parte applicatiqn 
allowed the appeal, subject to any application 
which the defendants might make to take 
the appeal off the flle on the ground that it 
had been presented after the prescribed time. 
That being so reserved, we find that the re- 
spondent immediately appeared, and on the 
7th December, that Is to say, within about 
three weeks after the presentation of the ap- 
peal, the Court is called apon to decide whe- 
ther it should ba allowed to remain upon 
the file or no. 
pressly reserved, and the appellant not hav- 
ing been allowed to incar any expense, the 
Court determined that it had not power, not 
having before decided the pofnt, to receive 
the appeal; and it was accordingly dis- 
allowed. 


In this case, on the contrary, the party 
was allowed full time to show cause agninat 
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+14 W. R, Raves, Lo 


The matter having been ex- . 
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the admission of-the appeal. He omitted to 


appear or to show any cause whatever, and 
consequently the appellant has been allow- 


‘ed to go on and expend a largé sum of 


money for the costs of the appeal; and it is 
after that has been done that the respond- 
ent now appears and makes this application. 
I cannot doubt that if thie application were 
successful, the appellant would immediately 
make application ‘to’ the Judicial Committee 
of the Privy Council; and I oan hardly 
doubt bat that in the circumstances he would 
there obtain leave to appenl s and I think it 
rather my duty to allow the appeal to go on 
subject to the ordera of the Privy Council, 
than to put the appellant to the great and, 
T-conoelve, unnecessary expense of going to 
Eugland, engaging counsel there, and get- 
ting an order for the ‘admission of the 
appeal. 


I express no opinion whether the decision 
in Tamvaco versus Skinner was correct, or 
whether, if sorrect, it applies equally to 
appeals presènted in this side of the Courts 


. The 16th March 1871.. 
Present : 


The Hon’ble L. 8. Jackson and F. A. Glover, 
Judgas. 


Xnsclvent’s property—OficialAssignees 
—Atiachment. Z 


Case No. 198 of 1869. 


Regular Appeal from a decision'passed by | 


the Second Subordinais Judge of 24- Per- 
gunnahs, dated the 25th May \869. 


- Anond Chunder Panl (one of the Defend- 
ants) Appellant, 


= FETIS 


- Punches Lall Soor (Plaintiff) and another 


(Defendant) Respondents. 


The Advocate General for Appellants. 
Mr. C. Piffard for Respondents. 


The vesting of an {nsolvent’s prop in the Official 
A’sdignse is Hible to be divested pyle in pursnance 
ofan attachment subsisting at the time of the vesting 


order, 
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Jackson, J.—THe ground chiefly rélied 
upon in this onse as enabling the plaintiff, 
to recover possession of this property. was 
the precedebce of the sale by the OMcial 
‘Assignee over that of the Court of 24-Per- 
gunnnhs in execution, That point las been 
determined by the Full Bench*; but since 
that there hné been further argament before us 
upon the other ground on which the Subor- 
dinate Judge considered the plaintiffs pur- 
chase to be superior to that of the defendant. 
He observes—“ It appears that the debtors 
“kept'this property ns security for debt 
“ contracted from Boodh ‘Sing and Bishen. 
" Chand, who afterwards established their. 


“ mortgage before the Prinoipnl Badder 


“ Ameen of Moorshedabad and obtained a 
** decrees ; ” that appears to have been on the 
80th April 1869, “ making .linble the said 
‘‘ property in satisfaotion of their debt. It 
“ also appears that the Official Assiguee sold 
“ the right, title, and interest of the debtors 
“in the said property to satisfy the said mort-. 
“ gage debt. Under such ciroumstances, 
“the purchaser must be held to have acquired 
“ the rights ofthe debtors as they stood at 
“the time of the mortgage, namely, the 80th 
‘* September 1866, ” l * 

Mr. Piffard in dupport of the decree has 
contended that: Boodh Singh and Bishen 
Chand having obtained from the Court of 
Moorshedabad a decree for the aale of this 
property -in satisfaction of thelr mortgage: 
debt, were entitled to carry out that sale in 
any mode which they thought proper ; nt any 


‘rate, with the consent of the judgment- 


debtor ; dnd that, consequently, the sale by 


‘the Official Assignee on the application of the 


mortgagees and joined in by them, was a 
valid sale in furtherance of the decree whioh, 
they had obinined; and further that the 
mortgagees had conveyed all their rights to 
the plaintif. Consequently, he maintains, 
in fall conformity with the opinion expressed 
by the Full Bench on the Inte reference, that 
his client, the plaintiff, is still entitled to the 


‘property, ` - 


Now, if it be admitted that the mortgagees 
did join in this sale, of which, however, the 
proof, as hewn by the Advocale General, is 
very defective ; still, ifthey had joined, it 
seeins to me that this would vot amount to 
a sale which could defeat a prior sale by pr- 
der of the QOourt of 24-Pergunnahes. The 
morigngees could not themselves sell the 


* 14 W. Bọ, F. B, p. 88 
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property. That whioh they had got was a 
decree in the Moorshedabad Court for the 
sale of the property in question, The ap- 
propriate, and, so faras I know, the only 
mode of carrying out that decree was to apply 


to the Court of Moorshedabad for the execu- | 


tion of it, and in execution to have that pro- 
perty attached and sold. It is not denied by 
the learned Advocate General, and I think 
we may safely any that the purchase by 
Anund Chunder Pau! in the 24-Pergunonah’s 
Court was subject to all the possible conse- 
quences of execution of the decree of the 
Moorshedabad Court; bat it seems clear that 
thé Court of 24-Pergannahs sold all the right, 
title, and interest of the judgment-debtor as 


it stood at the time of the vesting of the insol- į- 


vent's property in the Oficial Assignee, and 
that such vesting was liable to be divested 
by a salo in pursuance of an attachment sub- 
sisting at the time of the vesting order: and, 


The 10th March 1871, 
Present: 


nath Mitter, Judges. 


‘Wasilat—Julkur-—Approximate 
valae, 
Oase No. 820 of 1870. 


Miscellaneous Appeal from an order pass- 
edby the Offoiating Judge of Purneah, 
dated the 80th May 1870. affirming an 
order of the Subordinate Judge of that 
District, dated the 22nd November 1869. 


Shaik Enaot Ali (Deoree-holder) Appellant, 
versus 


Baboo Sobhnath Misser (Jadgment-debtor) 
i Respondent. 


Mr. C. Gregory for Appellant. 


Baboos Khettur Mohun Mookerjee and 
Kishen Dyal Roy for Respondent. 


Ina suit for wasilat where it was decreed that the 





. consequently, when the Official Assignee 


sold, so far as he sold the right, title, and | lew in taking the nearest approximate value of the pro- 


duss indicated by the evidenes and the plaintiff's siste- 


interest of the jadgment-debtor, he sold 
something which no longer existed——some- 
thing which had already passed to Anund 
Chuonder Paul: ` l 


Ido not think it necessary for us to say 
whether the purohaser aoqaired the rights 
of the mortgagees or not. ` If he did, it seems 
clear that all he could obtain would be to 
stand in their shoew and apply for the exe- 
eution of the mortgnge decree; bat I do 


mot atall wish to decide whether he has 
that right or not. 


I think, therefore, upon this ground as 
well as upon thg other, that the plaintiff's 
case foila, and that the defendant ought not 
to be deprived by the plaintiff of the pro- 


perty whioh he purchased, The decree of 


the lower Court will be reversed, aud the 
plaintifPs suit dismissed with costs. 


+ 


Glover, J.—I congor, 








ment. 


Bayley, J.—Wa think this special appeal 
mast be dismissed, but without costs. 


The case arises out of the execation of a 


decree in regard to the value of the produce’ 
of ajalkor. Tho plaintiff sued for possee- 
sion and wasilat according to the market- 
valae of produce in the month of Asin. 


As to the wasilat, the decree was that it 
should be agcertained in execution. 


The Subordinate Judge went into the evl- 
dence as to wasilat, and found that the 
amount stated in the plaint (125 rupees) 


was the amount duo according to the evi- 
dence. 


The Lower Appellate Court has affirmed 
that decision. ` 


In special appeal the contention is that 
there ought to bave been a derailed investiga- 
tion Into the actunl amount of wassilat as 
direoted in the deoretal order; And thnt it was 
only for the purposes of the suit that~the 
valuaiion was estimated at rupees 125. On 
reading the plaint it appears that this is not go. 


The valuation of rupees 125 in the plaing * 


The Hon”ble H. V. Bayley and Dwarka- 


` 


k a 


r 


1871.] Orel - 
was really laid as the equivalent of the loss, 
the replacement of which the plaintiff 
sought in that suit, and thé Subordinate 
Judge has found as a fact upon the evidence 
that the plaintiff is not entitled to more than 
the sum of rupees 125 which he claimed in 
hia plaint. Itis trae that the Lower Appel- 
late Court did not give in full details of the 
evidence, but the Lower Appellate Court 
thought thet on the whole the more just 
result was to be derived fiom the nearest 
approximate value of the produce of the 
julkur indicated by the evidence and the 
plaintiff's statement. The Lower Appellate 
Court added that the lease made by the 
jadgment-debtor when in wrongful posses- 
sion was nota good criterion. The Lower 
Appellate Court then proceeds to affirm the 
decision of the Court below as correct, and 
in fact has substantially found on the evi- 
dence that rupees 125 was the proper 
sum. 


There is a oross-objection by the defend- 
ant, urging that the amount of wasilat 
ought to have been ascertained not upon 
the total produce, but according to the prin- 


ciple laid down in page 445, Volume IX, 
Weekly Reporter. We think that the prin- 
ciple adopted there cannot apply here, for 
that was a special coase of indigo more or 
less dependant upon the outlay and other 
contingencies of that peculiar business. 
Wa think that on the whole the lower 
Courts have come to a right conclusion 
without any error in law. 

As the special appellant, plaintiff, has failed 
in his special appeal, and as the defendant, 
special respondent, raised a cross-appeal on 
the lease wrongly given by him and has 


failed in it, we deoree that each party bear 


* his own costs of this appeal. 
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The 10th March 1871. 
Present: 
The Hon’ble G. Loch and W. Ainslie, Judges. - 


Aot BEEV. 1858 — Lunatic—_Guar- 
dian. 


Case No 409 of 1870. 


Miscellaneous Appeal from an order passed 
by the Judge of Nuddea, dated the 8rd 
September 1870. , 


Bholanath Mookerjee (Petitioner) Appel- 
lant, 


versus 
Grish Mohinee Debia (Opposite party) 


Respondent. 
Baboo Khettur Mohun Mookerjee for Ap- 
pellant, 2 


Baboo Doorga Dass Dutt for Respondent. 


A Oourt cannot under Act XXIV of 1858 make over 
charge of the property and person of an alleged lunatic 
to a guardian, until it has adjudged him to be of un- 
sound mind and incapable of managing his affairs. . 


Loch, J.— In cases under Act XX XV of . 
1858, the Civil Court making the enquiry, 
as provided by that Act, is required to de- 
termine whether the alleged lunatio is or is 
not of unsound mind ; and it is not until the 
Court has adjudged such person to be of 
unsound mind and incapable of managing 
his affairs, that it oan make over charge of 
hia property aud his person to a guardian. 


The Judge in this ocase has not come to 
any fluding that Bholanath is of unsound 
mind and incapable of managing his affars ; 
and from the evidence on the recor we are 
unable to come to any suche fiuding. 


We, therefore, set aside the order passed 
by the Judge directing a certificate to be 
given to Grish Mohinee, leaving it to the 
parties to renew their application if so 
advised ; but such application must, x8 ruled 
by this Court in the case reported in Volume 
V, Weekly Reporter, page 54, Miscellaneoug 
Rulings, be duly verified, 


\ 
e = 


260 Cias THE WEEKLY REPORTER. Rukags. [Yo]. XV. 





on appeal reversed that part of the decision, 
re deoreed the money and made the de-, . 
ndant liable only for an account. - 



























The 10th March 1871., 


Present: . 
: '' We aeo no reason to interfere in, this case. , 
The Hon’ble F. B Kamp and F..A..Glover, | The amount of collections deposed to by the 
Judges. gomashta is: considerably less than what . 
i the plaintiff himself admits to have received,, 
Avidence—Pieadingd—Decree for | and to prove the balnnce there is only the 
accounta—Execution. 


ex-parte enquiry made by the plaintiffs 
Mohorrir, It is- obvious that this: account - 
could, be no évidence against the, defandant,, . 
and the Judge was right in rejecting it.. 
Bat it is argued by Mr. Allan for the special’ 
appellant that, Inasmuch as this engalry: by: 
the, plaintiffs. Mohurrir was admitted aa. 
evidence in the first Court and was not objest- 
ed to on the part of the defendant, the plain- 
tiff wns led to suppose'that it formed legalfy: . 
sufficient evidence fn support. of his case; . 
whereas if he had known Ha inadmisaibility, | 
he woni have brought forward the ryots 


Case No. 2274 of 1870 under Aot X of 1859. 


Spectral Appeal froma decision passed by 
the Judge of Hooghly, dated the 20th June 
1870, modifying a decision of the, Assist- 
ant Collector of Howrah, dated the 8th 
April 1870. l RE a 


Woomanath Roy Chowdhry and others 
(Plaintiffs) Appellunts, 


Í | uii themselves to give testimony and’ to prove 
Sreenath Singh and another (Defendants) how mach they had: paid: to. the defendant's :. 
Respondents. -| gomgshtes, , 


Now, we find that although the Offtolating 
Collentor did admit the: report as evidence, 
e did so in the face of strong opposition an , 
the part of the defendant. This is clear 
from the: jadgment, where it is noted that 
the revenue agent employed for. the. defen- 
dant ‘ took objection to the reception of the 
‘tomar’? papers on the ground that they 
were not books kept in the: ordinary, coursa. 
of business, and thatthe enquiry was coo- — 
ducted ex-parte and coald not bind de- 
ifendant, The special appellant, therefore, 
s? i . could not have been taken by surprise 
Where a doorse requires tha judgment-debtor to render when the Judge in his-turn considered, ' 
socnuni y, be pan oniy di imeelf by accounting |.the question. The special appellant might | 
for all the monies thit have oome into his hands, and it hav d - 

Ja always open to the decree aveo mended his case In the lower Court, 
aot besa donk ii pena ae n and have withdrawn. his sult with permis. 
slon to sue again under Seotion 97 of the . 
Civil Procedure Code. As if waa, he chose 
to rest. his case on. the opinion of the Colleo | 
tor that the Mohurrir’s report was evidence, 
and has no right to: ask to: supplement his: - 
onse now that the Judge has decided the © 
point against him. i 


Mr. R. T. Allan and Baboo Obhoy Churn 
Bose for Appellants. 


Baboo Umbika Churn. Boss for Respondents.: 


ofore a = ca er X of 1859 was deoreed by the 
eotor on und ‘of an aw-parts enquiry and report, 
the admiasicn of which as evidence wes oppress by_ ths 
defendant, and the Jadge in appeal re the ection: 
HELD that plaintiff might have withd:awn his sult with 
porn to sue again under Section 97, Oode of Ciril 

rooedure; but that havmg chosen to rely on the Ool- 
leotér’s opinion, he had no right, after the Judge had 
saan against to supplement his case by other.. 
enoe, 


- 


Glover, J—-TH1s, was. a sult against an. 
agent for money collected as rent and for 
accounts under Act X of 1859. The de- 

~ fendant is sald to have been appointed in 
Agsin 1275 and discharged in Pous of the 
same he ee which time he collected 
rupees 8,771 fromethe ryote and: i ` 
aires proprietor eee 2,293. PRERE It was said in the course of the argument 
that the decree for accounts is absolutely . 
useless to the plaintiff; as the order does 
not compel the defendant to regder satisfac- 
tory accounta, but only accounts which may . 
be totally false and useléss to the plaintiff? 
To this it, may, ibe replied, that, under, the, 
-| decree the defendant as agent can only dis. 


Mgharge himself by showing thatke khas palig) ` 


The defendant said that he had made no 
collections at all and’ had’ no accounts to 
give. 


Fhe Collector: gave plaintiffia ‘decree fòr 
the: balance of. collections, vis:, rupees 1875, 


=j for the account papers. But the Judge 


r 
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on 'aoconnted for all the monies that have 
come {nto his hands and for which he is 
accountable, and it wilt always bd open: to 


the plaintif to show that the defendant has 


not complied with the terms of the decree. : 
‘The special appeal is dismissed with costs. 


The 10th: Maroh 1871. 
Present : 
The Hon’ble F. B. Kemp and F. A, Glover, 
Judges. 
Invalid transfor—Z.has possession. 
Caso- No. 2290 of 1870." 
Spécial Appeat from a décision patsed by: 
the: Judge of Cuttack, dated tke 204k 
Jynn 1870, modifying. a decition' of the: 


Moonsiff of that District, dated: the! 18th 
February 1870. 


Suddye Purira and, others a, 
Appellants, 


versus 






t 


Boistub Purira and others (Deféndants) 
Respondents. 


Buboo' Umbika Churn Banerjee for Appel- 
, lanta. 


Baboo Mokendro Lall- Mitter for’ Bedpond- 
enta. 


` 


Where airyot makes a! transfer‘of-a tenure whioh is 
not transferable} the landlord te entatled ta look tó hior 
a Pany Kanie for the rent, but is not entitled to 

khas posession, 


Kemp, J.— Wer think there ie no’ ground: 
for: this special appeal. The'plairftiff has got 
a decree in both Courts- to rhe’ effect that: the 
transfer of the! tanure by the defendant, 
whorwas His ryot; to’ a third party: was 
invalid, inasmuch as it was not ai transfer-' 
able tenure’ aud’ was: made. without the 
consent of the plaintiff, the superior bolder 
The: plaintiff is, therefore; entitled to look 
to the former tenant for the rent, and'as’ the: 
parties revert to their former status, he is 
not entitled- takbas possession: He is simply: 
entitlet. to look-to the former. tenant ag: the 


party: dinble: for the: ren: andi not» the): 


transferot.: 


The appeal is: dismissed. with costs, , 


Me ed 
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The 10th March 1871. 
Preseni: 


The Hon’ble F. B. Kempi and: F, AvGloves;:. 
Judges. 
Solehnamah—-Hvidence. . 

Oado No, 288Q0f 1870: . 


Special Appeal from a detistow poised By’ 
the Subordinate Judge, of Midnapore 
dated the.17thi Aagust-1870, rdversing a: 
detision of the Moonsiff df that Dittrise 
dated thé 17th February 1869, 


,Sreematty. Dossee (one of the Defendants): 


Appellant. 
cereus. 
Pelaram Dossee (Plaintiff) Respondent. 
Mr. R. T.-Allan for Appellant. 
Baboo' Romanatk Boss' for Respondent, 


In 2 sult for possession whare plaintiff put in a' copy’ 
of a solehnamah to which defendant was nota party: 
Hcp that although no question of right or ttle could 
be decided adversely to the defendant om the basis of 
that agreement, yet it would be evidence that by an order 
of Court passed on that solohnamah the plaintiff was 
put into possession. : 


Glover, J.—T1s was a suit to recover 
possession of a tank called Boyshtub Push- 
kurnee, measuring 2 beegahs, and to hare 
it declared that the’ plaintif held ‘this tank 
and:r an ancestral lakheraj title, The de- 
fendant is the talookdar of the mouxah. 
‘The plaintiff alleged’ that he had beén dik- 
possessed of the tank in dispute by’ thé tä- 
lookdar on the 11th of Kartick’ 1273. ‘The’ 
Moonsiff found that the plaintiff had not’ 
been able to prove any lakheraj title; and 
also that he had not been in possession at 
auy time within 12 years. The Subordi-" 
nate Judge, on the contrary, considered that’ 
the plajaciff tied shewn that he’ was in po- 
session in the year 1278'ànd ‘wad therefore 
not barred, aad clint ffom the ony Pe “of oie i 


ian entered into bojwogi the plaintif st 


a 
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certain other parties, as well as by two tae- 
dads copies of which had been brought 
from the Collector's Office of West Burdwan, 
as also from the oral evidence adduced by 
him, the plaintiff had proved his Iakhera) 
title and was entitled to recover. 


In special appeal it is contended that 
there waa no legal evidence as to the qnes- 
tion of possession within 12 years; and like- 
wise no legal evidence on which the Subor- 
dinate Judge could decide in favor of the 
plaintiffe title. With regard to the issue of 
limitation, we do not think that the Subor- 
dinate Judge was wrong. There is evidence, 
however meagre it may be, to the fact of 
the plaintiff havitg exerolsed certain rights 
of possession jn this tank.. There is one wit- 
ness st least who deposes to having seen the 
plaintiff catch fish therein on mahy separate 
oocasions,—a thing he was not likely to have 
done had he not been in some ‘sort of pos- 
seasion. There is also the solehoamah of 
1278 in which the plaintiff wos on the one 
part, and Gooroo Churn Bhoohya, Duerath 
Goohee, Roop Chand Palit and Doorga Ram 
Panjab on the other part, and in which it is 
distibotly stated that the pleintiff' did get 

ion of the tank by relinquishment on 
the part of the defendants in that year. 
No doubt,'as the defendant in this suit 
was not a -party to the solehnamah; no 
question of right or title could be decided 
adversely to` his interest on the basis of 
this agreement; but for all that it would 
be‘ evidence that in the year 1278, by an or- 
der of the Court based on that solehnamab, 
the- plaintiff was put into possession of 
this tank: Bo far, therefore, we agree 
with the Subordinate Judge. Ou the other 
question, however, we think that the special 
appellant's contention must succeed. The 
Subordinate Judge’ has taken the soleh- 
namah above referred to as evidence of the 
plaintiffs title, Now this docament, it is 
quite eléar, could not be any evidence as 
against the present defendant, the talook- 
dar. The parties to that sujt were in no 
way connected with him. One of them, it 
is true, is styled his naib; but there is 
nothing whatever fo show that he was sued 
as naib of the zxemindar or that he acted on 
his behalf. The solehnamab, therefore, 
however good evidence it might be againat 
the three persond who were parties thereto, 
cannot be any evidence against the semin- 
dar, defendant. The.,other evidence into 
which the Subordinate’ Judge has gone are 
copies of two taldads; and {t is alleged 


pst ohe of thewe talada covets one beegah 
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which comprise the two beegahs now fu 
dispute, 


tion of a tank ; and there ia no oral evidence 
which oan connect the tank with any of the 
lands comprised withio the boundaries of 
these taidada. If it could be shown that 
these ‘taidads cover lands in which the 
tank had been subsequently excavated by the 
plaintiff or his ancestor, it would be some- 
thing ; bot this is not shewn, and there ‘is no 
evidence to connect the two facts together. 


Rulinge ` [Vol XV 
and the other taidad the other beegah, . 


It is not denied that these tatdads . 
do not contain any boundaries or any men- - 


It has been contended by the pleader for . 


the special respondent thnt, under the cir- 
cumstances of this case, the plaintiff was in 
no way bound to prove his lakeraj title 3 and 
that if he succeeded in showing that he had 
held as lakherajhar and was ousted by the 
defendant, he was entitled to be restored 
to possession, leaving the sxemindar at liberty 
to sue him for resumption if he should ba 
60 advised ; and-two cases have been quoted 
in suport of thie contention. The first is the 
case of Boodha Mudha versus Khyrat Ali 
and others, to be fonnd in Volome V, Weekly 
Reporter, page 269; bot that case evi- 
dently went upon the faot that the plaintiff 
had been suddenly, wrongfully, snd recently 
turned out of poseeassion when he brought 
the sult ; and therefore that case partook 
more of the nature of a possessory action ; 
and it is not denied that if the plaintiff had 
brought the present guit under the provisions 
of Beotion 15 Act XIV of 1859 within 
six months of his being dispossessed by the 
talookdar, he could have resovered possession 
without any proof of his Inkheraj titla The 
second case is one to be found in Volume 
VI, Weekly Reporter, page 190, Sheikh 
Gobardhun and others versus Sheikh Tofail 
end others; bat this case differs very mate- 
rially from the oaee before us, inasmuch as 
in this case the plaintiff came into Court ex- 
pressly desiring that his title might be declar- 
ed, and of course before his title as lakherjdar 
could bedeclared it was necessary for him to 
prove that title, Granting, therefore, that the 
decisions referred to lay down the law oor- 
rectly, they do not-apply to the present case, 
The plaintiff cannot avoid the general rule 
of law that where a person comes into Court 
seeking for a declaration of title, he is 
bound to prove that he possesseg that title, 


We think that the Lower Appellate Court has ' 


come to its finding upon no legal. evidence, 
The . decision of the Subordinate Judge is, 
therefore, reversed ‘and that of the firs 
Gourt restored with costa of all the Co 


c St AN we 
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~ The 6th March 1871, 


è Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Foreclosure—Motice to Mortgagor— 
Hindoo widow—Mainteonance. 


Case No. 1987 of 1870. 


Special Appeal from a decision passed by 
the Officiating Additional Judge of Tir- 
hoot, dated the \Tth June 1870, affirming 
a decision of the Subordinate Judge of 
that District, dated the 8lat December 
1869. 


Mussamut Khukroo Misrain (one of the De- 
fendants) Appellant, 


i 


DOTEN: 


Jhoomuck Lall Dass (Plaintiff) and another 
(Defendant) Respondent. 


Mr. C. Gregory and Baboo Debendro 
. Narain Bose for Appellant. 


" Mr. R. E. Twidale and Baboo Chunder 
Madhub Ghose for Respondent. 


Ge a a o a a 
sentative, is mfclent to vitlate the le of the foreclo- 
sure proceedings. 


A Hindoo widows maintenance Is a charge upon the 
ee whose socver hands the estate may 


Glover, J.—Tom facts of this case were 
fully set out in the High Oourt’s remand 
order of the 80th Jane 1869.* 


The lower Court was directed to find (1) 
whether Madhub’s deed of sale was esta- 
blished so as to give him the right to bave 
notice of foreclosure ; and (2) whether Mus- 
samut Kukroo, the widow of Purmessar, was 
entitled to any share of the estate on the 
ground of her husband’s being separated 
from the family, and therefore entitled as 
heiress to an equity of redemption over the 
mortgaged property and ®© notioe of fore- 
closure. 


The Court below found on these issues 
that Madhub’s purchase was bond fide, and 
that he was entitled to.notice as respect the 
amount of hig purchase, vis., 15 beegnhs; 
and that Mussamut Kakroo had no claim, 
her hosband having lived and died joint 
with the other members of the family. 


* 13 W. E~ p 106, 
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.Mussamut Kukroo appeals to this Court 
again, on the ground that ns fhe plaintiffs 
anit had been declared to be bad as against 
Madhub, .on the grouud thag no uotice of 
foreclosure had been served upon him, it 
should have been dismiased altowether, the 
mortgage transaction not being divisible. 


If the mortgagor or his representative 
had preferred this objection, I should have 


‘| thought it a good one. It is clear from the 


proceedings which have been taken since 
the remand, that the mortgagor's representa 
tive, vis., Madhub, was vot served with 
notice of foreclosure ; and that as regards 
the amount of his purchase, the martgagee’s 
right has been disallowed. This omission 
on the part of the mortgagee would, I 
think, have been sufficient to vitiate the 
whole of the foreclosure proceedings and - 
have compelled Jhoomuack Lall to commence 
proceedings de novo. 


Bat it oppears to me that the present 
special appellant, Mussamut Kukroo, is not 
in a position to rnise the objection, inasmuch 
as she has been deciared not entitled to any 
share in the estate but only to maintenance. 
Her casa was that she sooceeded to the 
separate ostato of her husband Purmessar 
Dutt; and had she succeeded in proving that 
her husband was separate in estate from his 
family, she would have bad a lifs-interest in 
the mortgaged property and have been en- 
titled to notice of foreclosure as her husband 
the mortgagor's representative. But with 
the finding that her husband died a member 
of the joint family, all her claim disappeared 
and she has no intereat whatever in the fami- 
ly estate. It has been contended that her 
claim for maintenance is a charge on the es- 
tate, and that therefore she has an interest 
iu keeping that estate in the family; but, as 
a matter of fact change of ownership would 
not affect her lien, and if she failed in get- 
ting her maintenance from the members of 
her jate husband’s family, she could make 
the estate chargeable with it [nto whose 
hands soever it hed fallen under the fore- 
closure, 


Mussamut Kukroo thrase herself into this 
case as an intervening defendant under Bec- 
tion 73 of the Civil Procedure Code. She 
has had her claim enquired into, and, the de- 
cision having been against her I do not see 
what further interest she has in the matter, 
or why she should be allowed by a side wind 
to raise a question which the parties really 
interested Lave not thought it worth while to 
agitate. 


e A, 
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I think that this special appeal should be 
dismissed with costs. 


+ 


Kemp, JI entirely concur. - 





‘The 6th Maréh 1871. 


Present: 


The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Arrears of rent—Registered tenant— 
ayant wWidow-—Roversionér—Hffect 
of salo, 


Oase No. 2286 of 1870. 

Special Appeal from a decision passed by 
the Subordinate Judge of Rungpore, 
dated the 80th July 1870, reversiny a 
decision of tha Offlotating Moonsiff of 
Bae District, dated the 26th February 
1870. 


Anand Moyee Dosses (Plaintiff) Appellant, 


VOETIUS 


hd 


Mohendro Narain Doss (one of the Defend- 
ants) Respondent. 


Baboo Grija Sunkur Mojoomdar for Appel- 


lant. 


Baboo Bykuntnath Paul for Respondent. 


When arrears of rent beoome due, a xemindar is not 
bound to look beyond his books for the party Hable, 
except when he has ogy yeh other persons us his 
tenants elther by receipt of rent or in other waye. 


Where neither the Hindoo widow who has succeeded 
by inheritanos nor the reversioner chooses to pay the 
arrears of rent which have fallen dus upon a tenure, 
it must, if sold for euch arrears, pass to the purchaser 
by the sale, i 


Bayley, J.—Tum plaintiff in this case 
alleges that the jote in dispute, named Jote 
Purikhit, belénged to one Hur Gobind; 
that on the death of Hur Gobind, his widow 
Hurry Pria -aucceeded to it as hia heir under 
the Hindoo Laws; that during the illness of 
Horry Piia, she caused the name of her 
father Pursooram to be registered iù the 
semindar’s books; that certain arrears of 
rent falling due to the sxemindar on account 
of the tenare, a decree was obtained by the 
latter in a suit agninet the said Pursodram; 
that in execution of the ssid decree the 
tenure was put up to sale under Act VIII 


‘of 1885; thatthe husband of the plaintiff 
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purchased it at that sale on the Ist April 
1861; and that the haosband of the plainiff, 
and after his death the plaintiff herself, 
remained ia undisturbed possession of it 
until the 8lst July 1869, when the deféndant 
obtained a decree ogainst the plaintif uuder 
the provisions of Section 15 Aot XIV of 
1859. The plaintiff has, therefore, brought 
the present sait within one year from the 
date of the award under Section 15 for the 
establishment of her title and the confirma- 
tion of her possession, no possession having 
yet been taken by the defendant in exedu- 
tion of that award, 


The defendant in his anawer urged that 
neither Parikhit nor his widow, Hurry Pris, 
had any rights or interests in the property ; 
that the real name of the property was Jote 
Monsaram; that it belonged to the defend- 
nut’s father who remained in possession of 
it down tothe date of his death; that the 
defendant was in undisturbed eager 
until the date of ouster alleged in the Sec- 
tion 15 ocase; that the suit was barred by 
the general law of limitation ; that the sale 
under Act VIII of 1885 relied upon by the 
plaintiff was oollosive and fraudulent ; and 
that even if the property did belong to 
Hurry Pria, the defendant being the rever- 
sioner to the estate of her deceased husband 
was entitied to hold it after her death; and 
that the sale of the rights and interests of 
Hurry Pria could not pass thecproperty to 
the plaintifs husband. 


The Moonsiff, Baboo Saroda Pershad 
Chatterjee, jin a very elaborate und able 
judgment, found that the proper in’ 
question was the property of Purikhit, the 
husband of Hurry Piia ; that Purikhit and 
Hurry Prin, and afterwards the husband of 
the plaintiff and the plaintiff herself, were in 
continuous’ possession of it; that there was 
no collusion or fraud of any kind whatever 
in the anle made under Act VIII of 1885; 
that Pursooram, the father of Harry Pria, 
wos the recorded tenant on the semindar’s 
books ; that the arrears sued for by the se- 
miudar were actually due to him; and that 
the sale was made in due process of law, 
With reference to the question as to whether 
the jote was the property of the defendant's 
father or not, the Moonsiff observed that 
the evidence on the record was sufficlent to 
prove clearly and distinctly that the real 
name of the jote was Jote Purikhit, and not 
Jote Mansaram, as alleged by the defendant; 
and that neither the defendant uor his father 
had any rights or interesta.in it, 
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The Subordinate Judge, while opholding 
on nppeal the views taken by the Moonsiff 
on the other questions involved in the case, 
has reversed his decision upon two grounds, 
viz, lst, that the name of Parsooram alone 
being used in the certificate of sale, the sale 
of the right, title, and interest of Pursooram 
did not convey to the husband of the plaintiff 
any thing more than the rights of that ipdi- 
vidual; and ns Parsooram was n mere bena- 
medar, nothing whatever passed under that 
sale ; and secondly, thot a sale for arrears 
of rent during the life-time of a Hindoo 
widow would convey nothing more to the 
purchaser than the right, title, and interest 
of the widow herself, and could not therefore 
bind the reversioner after her death. 


This decision, we regret to say, is entirely 
erroneous in law. Whatever might have 
been the motives which induced Hurry Pria 
to get the pame of her father registered in 
the semindar’s books, there is no proof of any 
fraud against the zomindar; and if arrears of 
rent had actually become due upon the 
tenure, the semindar was fally justifled in 
suing the registered tenant for those arrears, 
as well asin selling the tenure as the pro- 
perty of that registered tenant. A xemindar 
is not bound to look beyond his own books, 
.excapt when he has recognized other persons 
(whose names are not entered in bis books) 
as tenants, either by receipt of rent or other- 
wise ; and the semindar in this case, therefore, 
- ‘was jostified in suing Parsooram as the person 
who was linble to him for the arresrs due 
upon the tenure, and in causing it to be sold 
as Porsopram’s property. It is not even 
pretended that no such arrears of rent were 
due to the zemindar, nor has any irregularity 
of any kind been pointed ouf in the sale. 
Under such circumstances it is impossible to 
make out why the Subordinate Judge should 
have gone beyond the issues raised by the 
parties in the Court of first instanoe, when 
it is clear from his judgment that he bas not 
come to a conclusion different from that 
arrived at by the Moonsiff with reference to 
those issues. 


The sepond ground upon which the Sub- 
ordinnte Judge resta hie decision is equally 
untenable. It has been over and over held 
by this Conrt as well as by the Privy Coun- 
cil, that a Hifdoo widow who has succeeded 
to the estate of her deceased husband by 
right of inheritance fully represents that 
estate; and if neither the widow nor the re- 
versionerg aor to pay the arrears which 


hed fallen due to the xemindar, the tenure 
must pass to the purchaser by the sale. 


If the sale had taken place for arrears of 
revenue, there eould be no doubt whatever 
thet the reversioner could not have been 
permitted to contend that the estate did not 
pass to the purchaser, merely because at the 
time when the sale took place the party re- 
presenting thpt estate was a Hindoo widow ; 
and we see no renson whatever for coming 
to a different conclusion in the onse of a sale- 
able tennre caused to be sold by the seminy 
dar for arrears of rent due upon itself—the 
Hindoo widow being the representative of 
the estate in both cases, and- the land being 
in both cases equally hypothecated for the 
arrears referred to. 


Considering these errors to be errors ia 
Inw, we reverse the decision of the Lower 
Appellate Court and affirm that of the 
Court of first instance, the defendant beln 
liable to pay to the plaintiff all the costs of 
this litigation, 





The 18th Maroh 1871. 
. l Present: 


The Hon'ble G. Loch and W. Ainalie, 
Judges. 
Bond-su[t—Apecial appeal. 
Case No. 482 of 1870. 
Miscellaneous Appeal from an order passed 
by the Officiating Judge of Backerguage, ` 
dated the 25th Auguat 1870, reversing an 
order of the Moonsiff of Burrisaul, dated 
the 11th July 1870, 
Tripoora Soondures (Decree-holder) Ap- ` 
pellant, 


versus 
Koylash Ohunder Bose (Judgment- debtor) 
Respondent, 

Baboos Anund Chunder Ghossal and 
Tarucknawth Dutt for Appellant 
Baboos Aukhil Chunder Sein and Marre- 
mohun Chuckerbutly for Respondent. 


ee ee in the oase of a alatm 
for Biman a bond for leas than 500 rupees, 
ieh ca property pledged under the bond is mada 


Loch, J.+A PRBLDOMARY objection to 
the hearing of thisappeal has been raided 
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to the effect that the original claim being for 


money due under a bond for less than 500 pjs 


rupees was cognizable by the Ooort of 
Small Oanses, and consequently no special 
appeal lies to this Court. Bat looking at the 
judgment, we find that though the claim 
was upon a bond, yet the property pledged 
under it was mnde liable for the amount of 
the decree. Therefore, it is clearly not a 
cose in which special appeal is barred. 


With regard to the steps taken by the 
deoree-holder in this case, we cannot concur 
with the Judge in thinking that they were 
not bond fide. We flud that referriug only 
to the steps taken in 1868, the Judge has 
come to the conclusion that the proceedings 
were not bond fide, because there was a 
petition made by the deeree-holder which, 
the Judge says, shows that he volantarily 


_ desisted from issuing proclamation of sale 


-and allowed the proceedings to fall to the 
ground. Now, even if the decree-holder did 
Bo, it does not show that up to that time the 
proceedings already taken were not bond 
fida. l 

We reverse the order of the Judge with 
costs of this appeal and of the Lower Appel- 
Jate Court, and restore the.judgment of the 
Court of first instance. l 


~ The 18th March 1871. 


Present : 


The Hon’ble G. Loch and W. Ainslie, 
Judges. 


Meane profits — Deduction — Hxrecu- 
, ` tion. 
Case No 474 of 1870. 


Miscellaneows Appeal from an order passed 
by the Subordinate Judge of Nuddea, 
dated the 9th December 1870. 


Nubo Ooomar Chatterjee (Judgment-debtor) 
od ppellant, l 


versus 


Ramdhon Chatterjee (Purchaser of decree) 
Respondent, 


~Mr. J. 8. Rochfort for Appellant, 


, Babos Grish Chunder Mookerjee for Re- 
eee spondent, ~ - : 


~ ® 


ty 


when called upon the Court executing 
the decree. ailing to dogs he aca tte remedy. 


Lock, J.--Wxz see no ground for interfer- 
ing with the judgment of the Court below. 


Tt appears that a decree was made in 
which Rajendur Chunder, Saroda Pershad, 
and Nubo Ooomar, the petitioner now before 
us, Were originally made jointly liable for 
mesne profits for a period commencing from 
1262 to 1266, and the amount thereof was 
ascertained by an Ameen. The Principal 
Sudder Ameen after hearing objections to 
the investigation of the Ameen, found .on 
the 8th December 1866 that a sum of 17,071 
rupees was due from these parties jointly. 
From that order Rajendur Chunder appealed 
to the High Court, . urging that he was enti- 
tled to have a deduction on account of Go- 
veroment revenus paid by him; and also 
that he should not be made jointly liable 
with Saroda Pershad and Nobo Coomar for 
the whole of the mesne profits. With regard 
to the first ground, the Court held that he 
had not proved that he had paid any Govern- 
ment revenue, and consequently his olaim 
for a deduostion on -that account was un- 
founded ; and as to the second objection, the 
Court declared that he was liable for one- 
half and that Sharoda Pershad and Nubo 
Coomar were liable for the other half of the 
mesne profits. Subsequent to this order 
made by the High Court on the 18th 
Jane 1867, Nubo Coomar applied to the 
Court stating that his share was only 
44 ple, and that he ought only to be made 
liable to that extent; and. further that he 
should not be made liable jointly with Saroda 


Pershad; and he also claimed a deduction : 


on account of Government revenue. The 
High Court on the 25th November 1867 
amended its order, mnking him liable separ- 
ately for mesne profits to the extent of 
a 44 ple share, but did not comply with 
his prayer for a deduction on account of 
Government revenue. 


The decree-holder afterwards took ont ` 


execution, and the only objection that Nubo 
Coomar ralsed before the lower Court was 
that he was not liable for mesne profits, 
But-the Subordinate Judge has held that 
he was liable. He now comps up in appeal | 
to this Court, not upon that ground, but 
entirely upon a separate ground, namely, 
that lio was entitled to a deduction from 
the amount of the mesne profits found to be 
due from him og account of Government ° 
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revenoe which he had paid; and he adds 
that he was not a party to the investi- 
gation made by the Ameen as to the amount 
of the mesne profits. 


We think that it is now too late for him 
to ask this Court to interfere in any way. 
It is clear from the papers on the record 
that he was a party to the investigation 
made by the Ameen; and further there is 
nothing on the record to show that he has 
panid any Goveroment revenue: and even 
if he were able to show that, it ig not to 
this Court that he should make an applica- 
tion for a deduction on account of Govern- 
ment revenue, but he should, whon called 
upon by the lower Court executing the 
decree to show cause why he should not pay 
the amount of the mesne profits claimed by 
the deoree-holder, have brought forward that 
objection and claimed a deduction on account 
of Government revenue. Ashe has failed 
to do so, we see no reason for interfering 
with the order passed by tha Court below. 


The appeal is dismissed with costs, two 
gerd mohars being allowed as pleader’s 





The 18th Maroh 1871. 
Present : 


The Hon'ble G. Loch and W. Ainslie, 
Judges. 


Gertificate under Act EEVII, 1860— 
Government Promissory Wotes. 


Case No. 477 of 1870. 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Nuddea, dated theel 8th 
November 1870, 


Bidya Soonduree Dossee (Petitioner) Appel- 
lant. 


Baboos Ashootosh Dhur and Kumola Kant 
Sein for Appellant. 


of 1870 to onllect debts due to the estate of her 
allowed to draw intereat on certain 


A Htndoo widow holding a certificate under Act XX VIL 
decensed 


Held that she was bound to show how she got por 


prn of. thong 
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Look, J.—It appears to us that there ig 
no sufficient information before the Court as 
to the facts of this case to enable it to make 
apy order such as desired by the appel- 
lant. 


It is stated that oertain Government 
Promissory Notes are in the names of one 
Radha Kishore Paramanick, who is said to 
have been the father of Gopal Lall; that 
Radha Kishore had left two sons, Gopal Lall 
and Gobind Chunder ; that Gopal Lall has 
deceased ; that his mother, Bidya Scondures, 
now petitioner before us, has obtained a 
certificate as heiress to Gopal Lall ; and 
that Gobind Chunder is still alive. It is 
also stated that there has been a partition of 
the property left by Radha Kishore, and 
according to that partition the Promissory 
Notes have fallen to the share of Gopal 
Lall. i 


Theseo are mere allegations on the part 
of the petitioner, Bidya Soonduree. She 
has obtained a certificate under Act XXVII 
of 1860 to collect debts due to the estate of 
Gopal Lall, and among the property belong- 
ing to Gopal Lall these Government Pro- 
missory Notes have been entered in that 
certificate, and she has been allowed to draw 
interest upon them. She now wants to ex- 
tend her powers under that certificate, and 
to have authority to negotiate those Pro- 
missory Notes. If she were able to show 
that these Promissory Notes are her sole 
property, she might, though she bas a limi* 
ted interest in the property, be entitled to 
have a power to negotiate those notes. Until 
we see how it was that she got possession of 
any property which if apparently in the 
name of Radha Kishore Poramanick, we can 
make no order such as she requires. ` 


We, therefore, reject this appeal, leaving 
ber to make a fresh application, If so advis- 
ed, setting ferth clearly and distinctly all the 
facts of the case. 
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The 18th March 1871. 
Present: 


The Hon’ble G. Loch and W. Ainslie, 
Judges. 


Bection 15 Act XIV. 1859—Oosts. 


Case No. 479 of 1870. 


Miscellaneous Appeal- from an an order 
passed by the Judge of Jessore, dated 
the 21st September 1870, affirming a de- 
cision of the Subordinate Judge of that 
District, dated the 17th December 1869. 


Radha Kristo Chaklanuvis (Judgment- 
debtor) Appellant, 


Cersus 


Ba ‘alee Prosunno Roy (Decreerholder) 
ne, Respondent. E 


Baboo Motee Lall Hookerjeo for Appellant. 


Baboo Sreenath Doss for Respondent. 


In cases under Section 15 Act XIV of 1859, it is 
In the discretion of the Court to give costs alther as 


Peet tn Section 1 of the rules passed by the High 
under Act XX of Etta Po A 
miscellan 


ooys case) acoording to Beation § of those rules. 


‘Look, J.—Tuis is a special appeal, and 
the question before us is whether in award- 
ing posts in this case the lower Courts have 
in any way acted contrary to law. We can- 
not sky that the orders of the lower Courts 
in this matter are not warranted by law ; for 
even if wo regard this onse as a summary 
guit, which the pleader for the petitioner 
wishes us todo, there is nothing-laid down 
in the rules made by the High Courts ip 
purspance of Act XX pf 1865 which prohi- 
bits the lower Courts giving fees at the rate 
at which they have given in the present 
Case. : 


Cases brought under Section 15 Act 
X1V of 1859 are called “suits ” through- 
out, and it appears to be in the discretion of 
the Court to give costs, either as provided 

Section 1 of the High Court's Rules? or, 


b 
if the propeedipg before it bea miscellane- 





Soa 
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ous case, according to Section 8. It cannot 
be snid that this case comes under Section 
8, and therefore we cannot say that the 
Courts below have acted contrary to law in 
giving fees under Section 1. 


Such being the case, we dismiss the spe- 
cial appeal with costa, and allow sixteen 
rupees as pleadei’s fees. 


The 18th March 1871. 
Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Oonveyance—Minor—Plea of 
minority. 


Case No. 2166 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Hooghly, dated 
the 29th April 1870, reversing a dectsion 
of the Moonsiff of Aurripal, dated the 
19th September 1869. 


Puran Ohunder Paul (one of the Defendants) 
Appellant, 


versus 


Koroona Moyse Dossee (Plaintiff) and 
f another (Defendant) Raspondents. 


Baboo Nil Madhyb Sein for Appellant. 


Baboo Taruck Nath Sein for Respondents, 


The plea of min can be used to a minor 
but not to thhd parties, eg., where a sale is delf- 
berately e by aminor at a time when he ıs suffl- 
ciently advanced in years to urderstand the nature of 
the transaction, and he recelves the full amount of the 
purchase-money, although the oon ce is invalid by 
reason of his minority, he must refund the consideration- 
money before he oan get back the property. 


Mitter, J.— Wu ere of opinion that before 
the plaintiff can be permitted to recover the 
disputed property in this case, he is bound 
to refund to the purchaser, defendant, the 
full amount of the parchase-money received 
by him from the latter, the interest upon 
that amount being set-off against the profits 
realised by the purchaser from the date of 
his purchase down to that of the refund, t.8., 
of the deposit of the principal amount of 
the purchase-money by the pdaintiff. But 
the Courts have concurrently found that the 
sale was deliberately made by the plaintiff 
ot a time when he was sufficiently ad- 
yancdd in years to understand the nature of 
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the tranaaction, and that he had received the 
full amodnt of the purchase-money from 
the defendant. Although, so far as the vall- 
dity of the sale is concerned, the plaintiff 
Was not quite a major at the time when he 
executed the conveyance, there is no just 
reason why he should not refund now to the 
purchaser the amount of the consideration- 
money paid by the latter. This then the 
plaintiff must do before he can get back the 
property. The plea of minority cannot be 
used to injure third parties, but it can be 
used only to protect the. minor. We think 
that under the circumstances, the plaintiff 
ought to pay tb the defendant (the purohas- 
er) the costs of this litigation ; and our de 
cree is that the plaintiff should get poases- 
sion of the disputed property subject to the 
condition of his paying the amount of the 
_ purchase-money to the defendant, or of de- 
positing it in Court within two months from 
the date of this decree, the purchaser defen- 
dant not being held responsible for aby 
profits whigh he might derive from the pro- 
perty ap to that date. i 


The 18th March 1871, 
Present: 


The Hon’ble H. V. Bayley. and Dwarkanath 
. Mitter, Judges. 


Defendant as witnoss. 


Caze No. 2882 of 1870. 


Special Appeal from a decision passed by 
‘the Subordinate Judge of Rungpóre, 
dated the 18th August 1870, reversing a 
decision of the Moonsiff of Buddiakhalee, 
dated the 25th Feb: wary 1870. . 


Bhally Mahomed Bukshee (Plaintif) Appel- 
© lani, 


CCTSuS 


Nobin Chander Roy Chowdhry (Defendant) 
Respondent. 


Baboo Rash Beharee Ghose for Appellant. 


Baboo Grijg Sunkur Mojoomdar for Re- 
apondent, 


Where a defendant when summoned as a witness does 
not appear, the Court is bound to adjudicate upon the 
questi: n of the sufficiency of Li exeus for not ap- 
pearing: 
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Rubiags, 


Bayley, J.—Tuw plaintiff sued to esta- 
blish his tight to, and to obtain possession of, 
certain lands as lakheraj ander a deed of 
sale, 


The defendant’s caso was that the lands 
were mal, 


The plaintiff rested his oase entirely. on 
the defendant’s evidence and undertook to 
abide by it, The defendant did not appear 
when summoned. The first Court then de- 
cided the orse under Section 170 Act VILI 
of 1859-agaiust the defendant, 


On appeal the Lowtr Appellate Court 
has reversed that decision, The Lower Ap- 
pellate Court states that the plaintiff and 
the defendant were both present before 
it, anti as the plaintiff stated that he would 
abide by any evidence that would be given 
by the defendant, and as the defendant when 
exirnined stated that the lands in suit ap- 
pertaincd to the jote of Jaffer Mahomed, 
that he received the rents of the suid jote, 
and that he kbew nothing about the lakhetaj 
character Of the landa, the Lower Appellate 
Court was of opinion that the plaintiff's sult 
shoald bé dismissed. 

Ia special appeal the contention on the 
part of the plaintiff is that there was no 
sufficient cause shewn: by the defendant as 
to. why he did not appear in the first Ooart 
when summoned ; that the plaintiff did not 
impllaitly rely on the defendant’s evidence 
but.sanmnoned him only ag au ordinary- wits 
ness in the onse; aod that the defendant 
did not in his depositions shew.any personal 
knowledge of the facts of the case, 


We think that both the Courts below have 
erred in law in their decision, The Court 
of fret Instunce ought to have gone into 
and adjudicated upon the question of the 
sufficiensy or lusufflcianey of the defendant's 
excuse for not aprealing when sommoned 
before the first Court; aud the Lower Ap- 
pellate Court has wrongly considered that it 
was bound by the faot of the plaintiff rely-- 
ing upon the defendant’s evidence, and by 
considering that if the defendant stated that 
the lands were not lakheraj, the Court was 
bound to ‘decide that they were not so. The 
Court is to come to a finding, independently 
of the consent of the parties, upou the whole 
evidence before it. Irrespective of this, we 
have beard the deposition of the defendant, 
aud it shewasthat the facts he deposed to are 


not based upon his personal knowledge, 
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We think, therefore, that the case shoald 
be sent hack to the Moonsiff who will allow 
`ihe parties to adduce further evidence that 
they may choose to give, and upon the whole 
evidence come to « finding as to whether the 
lands are Inkberaj as stated by plaintiff, or 
are mfl as stated by defendant. 


The costs of this appeal will abide the 
ultimate result. 


The 18th March 1871, 
Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Collectorate peon—Service of notice— 
Avidence, 


.Case No. 2896 of 1870 under Act X of 1859. 


Special Appeal from a decision passed by 
the Officiating Judge of Rungpore, dated 
the 8th June 1870, reversing a decision 
of the Offictating Collector of that Dis- 
trict, dated the 27ih August 1869. 


Moinoolleah and another (Defendants) Ap- 


pellants, 
versus 
Goluck Monee Chowdhrain (Plaintiff) Re- 
spondent. 
Baboo Grija Sunkur Mojoomdar for Àp- 
pellants. 


Baboo Rash Bekaree Ghose for Respondent. 


A Collestorate peon's retorn of services of notice is not 
rdmlesible as legal evidence, 


Mitter, J—It isnot necessary for us to 
adjudicate upon the various grounds taken in 
this memorandum of special appeal. It is 
sufficient for us to say that the legal service 
of notice was distinotly disputed by the de- 
fendant, special appellant, and the plaintiff 
has given no evidence whatever to show 
that the notice was served within the period 
and in the mauner® prescribed by law. The 
return of the Colleotorate peon is not ad- 
missible as legal evidence, nor was that 
document put in at the proper time, nor was 
the peon examined on oath as he ought to 
have been. 


We, therefore, dismiss the plaintifi’s suit 
for enhanced rent upon the groond of non- 
service of notice, and reatore the decree of 


e 
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the first Court, dated the 30th July 1868, 
the plaintiff being liable to pay to the da 
fondant all the costa of this litigation. The 
question as to whether the tenure of the de- 
fendant is liable to enhancement or not is 
left open, 





The 14th March 1871. 
Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Hajuts or remissions. 


Case No. 2899 of 1870 under Aot X of 
1889. 


Special Appeal from a decision passed by 
the Officiating. Judge of Rungpore, dated 
the 18th August 1870, affirming a decisi 
of the Deputy Collector of that District, 
dated the 80th November 1869, 


Panaollah Nushyo (Defendant) Appellant, 
versus 


Nubodeep Ohunder Shaha (Plaintiff) Re- 
spondent. 


Baboo Kishen Suoca Mookerjes for Appel- 
z : lant. 


Baboo Issur Chunder CAucherbutty for Be- 
spondent. 


A ryot can have no claim in law to hajuts (or remis- 
sions), whioh being acts of grace on the part of the 
landlord rest solely on his diseretion. 


Mitter, J.— We think there {a no error in 
law in the judgment of the Lower Appel- 
late Court in this case. = 

The plaintiff has given evidence to prove 
the grounds of enhancement mentioned ia 
the notice, and the hajute (or remissions) re- 
ferred to by the Jadge are exceptional things, 
for which the defendant in this case, who ts 
a ryot whose tenure was created in 1269 
only, can have no olaim in law, they being 
acts of grace on the part of a dandlord and 
rest solely at his discretion in every re- 


spect. 
We dismiss the special appeal with costs, 


t 
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The 15th March 1871. 
Present: 


The Hon'ble L. 8. Jackson and A. G. 
Macpherson, Judges. 


Declaratory deoree—Haroceution—Oivil 
Amoon. 


Case No. 401 of 1870. 


Miscellaneous Appeal from an ordsr passed 
by the Judge of Paina, dated the lst 
“July 1870, affirming an order of the 
Moonnff of that District, dated 18th 
January 1870. . : 


Kanhya Lall (J adgment-debtor) Appellant, 
versus 


Shaikh Munowar Hossein and others (De- 
eree-holders) Respondents. 


Mr. R. E. Twidale for Appellant. 


‘Moonshes Mahomed Yusoof for Respond- ' 
ents, 


Where a plaintiff had obtained a decree his 
Tight to erect a HALD that it was not the 
bustness of the Ameen in execution t take any part in 
the ereollon, and that what was done by the Ameen at 
Se ee ee ee ae pa anos 


Jackson, J.—Tuure is no doubt of the 
fact that, as the Judge observes, it was not 
the business of the Ameen in execntion of 
this decree to take any part in the erection 
of the gurrandee, which the plaintiff bad 
got a declaration of his right to erect ; and 
if application had been made in proper time 
either to the Judge’s Court or to this Court 
to stay proceedings, we think the defendant 
‘would have been entitled to an order to stay 
‘execution, and the plaintiff would then have 
_ been left to erect such a gwrrandee as the 
decree of this Court authorized him to erect, 
and any damage resulting therefrom to the 
defendant would have been the subject of 
enquiry in the proper place. At the same 
time, we do not see our way to mnking an 
order now for the taking away of this gwr- 
randee; ond it does not appear to us neces- 
sary that we should make any such order ; 
because the Judge has declared, and we 
think be has correctly declared, that what 
has been done in this case by the Ameen at 
the instance of the plaintiff must be regard- 
ed, not as tifa act of the Court but the aot 
of the plaintiff himself; and consequently 
anything which results hereafter, and which 
would be the. sutject of enquiry, must be 
dealt with as if the gurrandee had been 


ea - 
— 
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erected by the plaintiff. That being so, we 
think the appeal ought to be dismissed ; bus 
under the circumstances each party must 
pay his own costs. 





The 15th March 1871. 
Present: 


The Hon’ble L. 8. Jackson and W. - 
Maopherson, Judges. 


Civil Gourt—@Minors—Aoct XE of 
18808. 


Case No. 436 of 1870. 


Miscellaneous Appeal from an order passed 
by the Judge ôf Patna, dated the 28rd 
` August 1870. 


Mussamut Mohamadee Begum (Opposite 
party) Appellant, 


CET sus 


Mossamut Oomdutoonissa (Petitioner) Re- 
spondent. 


Mr. Mun Mokun Ghose for Appellant. 
Afr. C. Gregory for Respondent. 


The Ofvil Court to which the charge of minors and 
their pro is entrusted by Act XL of [858 is the 
Court of the Judge of ths distriat, 


Jackson, J.—T1s is on appen! against 
an order made by the Judge in the exercise 
of the discretion vested in him under Section 
21, Act XL of 1858, for removing a guardian 
previously appointed by the Court. 


The oare of the persons of all minors and 
the charge of their property is deolared by 
that Act tobe subject to he jurisdiction 
of the Civil Coart, the Civil Oourt there 
meaning the Oourt of the Judge of the 
district. The Zillnh Judge has, as it seams 
tu me, peculiar facilities for ascertaining the . 
fitness of persons who make application to 
him to be appointed guardians under the 
Act, and also the fitness and the condact of 
Persons who may have been appointed ; and 
we should therefore be slow ta interfere with 
a carefully considered order of the Judge 
in such a@ matter. But apart from é¢his, is 
appeara to me that in the case before us, no 
sufficient cause has been shewn by the 
learned Counsel for the appellant to induce 
us to interfere with the exercise of the dis- 
cretion vested in the Court below. i myself 
am very far from being satisfled from th 
- RH hii i 
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evidence that has been rend, that this lady , current in the neighbourhood. The mere 


was s proper person to have the -custody of | 
her child ; and in respect of Oomda Begum 
also no ground has beeu made out so as to 


satisfy us that she ought not to be appointed 
as guardian. 


I think, therefore, that the appeal should 
be dismissed with costs, 


Macpherson, J—I concur in the pro- 
posed order. 





The 15th March 187). 


Present: 
‘The Hon'ble G. Loch and W. Alnslle, 
i Judges. 
, Motice—Resumption. 
Case No. 1566 oe under Act X of 


Special Appeal froma decision passed by 
the Additional Judge of Nuddea, dated 
the 18th June 1870. modifying a ‘decision 
of the Deputy Collector of Ranaghdt, 
dated the 380th September 1869. 


. Deen Dyal Paramaniok (Defendant) Appel- 
lant, 


verius 


Maharajah Suttish Chander Roy (Plaintiff) 
Respondent. 


Baboo Romanath Bose for Appellant. 


Baboo Uanoda Pershad Banerjee for Re- 
spondent 


at an 
= eee snoel Tare DTE E simply reed come 

Loch, J.—Ws se no ground for inter- 
feriug witb the judgment of the Lower 
‘Appellate, Court, Itis clear that this is 
not a suit to recover arrears of rent at an 
enhanced rata, for it does not appear that 
up to the time of the present salt the de- 
fendant had been paying rent at all to the 
plaintiff. The land held by the defendant 
wus ty a decree of Court declared to be in- 
velid lakheraj appertaining tothe semindary 
of the plaintiff, and the plajniiff having 
obtained this decree served a noties upon 
phe defendant to pay rent to him at the rates 


Ca 


fact of the service of notioe does not, as 
contended by the pleader for the special ap- 
pellant, make this a sult for arrears of rent 
atan enhanced rate. It was simply a re- 
qalsition out of grace to the defendant in 
possession to come to terms for the Isnd 
which has been declared to belong to the 
plaintiffs estate, 


It is alao urged before us that the lower 
Courts have decided the case without re- 
quiring the attendance of sertaln witnesses 
summoned by the defendant; and though a 
proclamation was ordered to be issued, the 
lower Court disposed of the case without 
walting for their attendance, We find, no 
doubt, that there was an order for issuing 
proclamation for the attendance of oertain 
parties, but the pleader for the special ap- 
pellant fs amable to shew us that he took 
proper steps for the issue of that proclama- 
tion. Under these clroumstances, we think 
that this ground is not valid. 


The appeal te dismissed with costs, 





The 16th March 1871. 
Present : 


The Hon'ble J. P. Norman, Officiating 
Chief Justice. 


Oourt Foos’ Act—Old Stamp Law 
(KEV of 1867) — Stamps — Valu- 
ation. 


-æ 


Oase No. 56 of 1871. 


Regular Appeal from a decision passed by 
tho Subordinats Judge of Tirkoot, dated 
the 21st September 1870. 


Massamut Bhagobutty Kooer and others 
(Defendants) Appellants, 


versus 


Musamut Kustooree Kooer (Plaintiff) 
Respondent, 


Mr. R. E. Twidale for Appellants, 
No one for Respondent. 
a filed after the Court Fees’ 
Aot exe tito op a jon oan only ba nets acoord- 
to provisions o t, oyren 
prind$les 


suit was valusd on the laid 
Act XXVI of 1867, 


Note by the Deputy Registrar.—Tua 
original snit was valued at rupees 21,000, 
the market-value of the property in dispute, . ° 


ee A es ene 


in 


h the ° 


—— 
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as provided in Aot XXVI of 1867 (Note A, 
Article 1}, Schedule B), it having been insti- 
tuted while that law was in force, 


The defendants now appeal from the decree 
in that anit, and claim to value their appeal 
under the new law, the Court Fees’ Act 
(Section 7, Clause 5, Note A), at rupees 
5108-10 annas and 8 ple, or ten times the 
annual reyenue payable to Government. 


Is does not appear from the petition of 
appeal how ten times the annual revenue 
(as stated there) is made ont to amount to 
ropees 5,108-10 annas and 8 ple, while the 
morket-value was estimated at rupees 21,000, 


That, however, is a matter of secondary 

` consideration and may probably be easily 
explained. The point I desire to refer more 
particularly for the orders of the Court, ond 
which appears to me of some considerable 
importance, as upon. it depends the deter- 
mination of the fee leviable on the memoran- 
dum of appeal, and, as a consequence also, 
of the sufflciency or otherwise of the stamp 


~ upon which the memorandum Is engrossed, 


whether the appellant is gt liberty to alter 
in appeal the value of the property in 
dispute as estimated and fixed in the origi- 
nal suit. 


Although there is nothing in the new law 
against such an alteration being allowed, but 
on the contrary it’ would seem to be the 
natural result of an altered method of estima- 
ting the value of property and to be there- 
fore unavoidable, still taking an appeal as part 
of an entire litigation, a law could hardly 
be assumed as intended to operate in such 
a woy as to affect the unity and integrity of 
a soit, by allowing a change of its valaation 
at a later stage, that of appeal. 

Opinion of the Chief Justice.—I think there 
is no doubt but that stamp-daty can only be 
levied according to the provision of the Court 
Fees’ Act. j 
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The 16th Maroh 1871. 


Present: 


The Hon’bleJ. P. Norman, Officiating Chief 
Justices, and the Hon’ble G. Loch, Judge, 


Pleading one’s own fraud. 
Case No. 776 of 1870. 


Special Appeal froma decision passed by 
the Subordinate Judge of Nuddea, dated 
the 28th January 1870, recersing a deci- 
sion of the Aloonsiff of. Kooshtea, duted 
the 80éh October 1868. 


Koylash Ohander Mitter (Plaintiff) dppel- 
lant, 


PETins 


Dhun Monee Dossin (Defendant) Re- 
spondemi. _' 


Baboo Grija Sunkur Mojoomdar for Ap- 
i pellant. 


Baboo Grish Chunder Mookerjee for Reo- 
spondent. 


. A permon who has ea A exrontal a deed by 
whiob his own property is boand, is not at liberty to set 
up as a ples for evading obligation that he did so for 
re a r e a 
such deed, ‘ 


Norman, C. J.—T His ia a suit to establish 
the plaistiffs title under a mouruges pottah 
grauted by one Qhilla Monee, wlio was one 
of the widows of Kristo Dhun Bose, to his 
(plaintifs) mother, Bhyrabee Dassee, which 
was coufirmed by the father of the defendant, 
Dwarkanath Moonshee, by a certain likhon 
or writivg of confirmation which was given 
inthe year 1266. The plalatlff also sues 
for possession of the property granted by 
that mourusea pottah to his mother 
Bbyrubes Danses, 


The first Court raised two issues :-—~ ` 


First—Whoether the Bait was barred by 
limitation, and 


Secondly.— Whether the execution of the 
confirmatory letter was merely a benamee 
transaction, and whether the defendant oan 
plead it at this stage. 


It appeafs, therefore, to have been ad- 
mitted by the parties af that time that this 
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likhaan, or deed of confirmation, was actu- 
ally written by the father of the defendant 
at the time it bears date ; and we may add 
that the Subordinate Judge comes to tbe 
same conclusion on the facta before him. 


‘The first Court found both issues in favor 
of the plaintiff, and made a deoree declaring 
the plaintiff entitled to possession and to a 
declaration that his title ander the mourusse 
pottah should be confirmed. | : 


That decision was reversed on appeal by 
the Subordinate Judge, Baboo Juggobundoo 
Banerjee, in a judgment which is not very 
careful or satisfactory. He first assumes 
that the plaintiff was not in poksession with- 
in 12 yeara before suit. That decision 
appears to have been mainly based upon a 
complete mistake as toa decision dated the 
20th November 1861, by which the plaintiff 
obtained a decree for rent against his tenant 
Alum Mundul. The Subordinate Judge 
supposes erroneously that that oase was de- 
cided against the plaintiff ; whereas so far 
from that being the case, the plaintiff ob- 
tained a decree. 


He also relies upon the fact that the de- 
fendant is now in possession. Of that there 
is very little doubt, because the plaintif 
appears to have beeh ousted by a decree on 
the 24th of Jaly 1867, by which the plaint- 
iffs suit for arrears of rent was dismissed. 
Bot that decree affords very little evidence 
as to what was the state of possession 
prior to its date. 


The substantinl defence arises upon the 
other point. Nobin Chunder Moonshee-and 
Gour Gobind Moonshee purchased the entire 
44 annas of the turnoff belonging to the two 
widows of Kristo Dhun Bose, Ohilla Monee 
and Ram Monee, in execution-of a decree 
of a Civil Court in Bhadur 1268. 


Nobin Chunder Moonshes gave to the 
plaintiff a writing confirming the mourusee 
pottah of Ohilla Monee in Bysack 1266, 
Gour Gobind Moonshee’s name also appear- 
ed as having executed that confirmatory 
writing. Kaminee,s who was the widow of 
Gour Gobind, brought a suit against the now 
plaintiff to set aside the mourasee pottah, 
ao far as it related to the share of her hus- 
band inthe property which belonged to 
Ohilla Monee. 

That suit resulted in a decree in her 
favor which established that @our Gobind 
Moonshee had not executed the confirma- 
tory likhun, 
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In that suit the defendant’s father, Nobin’ 
Ohonder Moonshee, and In another anit the 
defendant himself, have admitted that the 
confirmatory likhun of Bysack 1266 was 
executed by Nobin Chunder Moonshee, the 
father of the defendant. 


The Subordinate Judge has disregarded 
the admissions of Nobin Chunder and of 
the defendant. He says thet the likhon,’ 
having been executed while the sait of 
Punchanun Bose (the reversionary heir of 
Ohilla Moonee and Ram Monee) was pend- 
ing, was execoted with a “ bad motive,” and 
‘therefore the likhun cannot be held by 
‘a Court of justico'as a real bond Ade 
“ evidence, even if it was actually executed’ 
“ by the party granting it.” 


It appears to us, however, that a petson 
who has deliberately executed a deed by 
which his own property is bound, is not at 
liberty tg set up that he did so for the pur. 
pose of defrnuding other people. He is 
bound by the deed to whioh he has put his 
hand, : 


The Subordinate Judge does not come.to 
any distinct finding as to what the fraud 
was, but seems to have some suspicion ro- 
garding the bona fides of the hkhan and 
therefore rejects it. But suspicion is not 
enough to warranta Judge in refasing to 
ach apon proved and admitted facts, It ap- 
pears to us that the Subordinate Judge has 
without good or sufficient reason reversed 
the decision of the first Court, which must 
be restored and affirmed with all costa. 


é 





i The 16th March 1871. 
Present: 


The Hon’ble E. Jackson and W. Ainslie, 
Judges. 


Occupancy rights—Trausfer. 
Case No. 1978 of 1870. 


Special Appeal froma decisión passed by 
the Subordinate Judge of Tipperah, 
dated the 15th July 1870, affirming a 
decision of the Sudder Moonsiff of that 
District, dated the 25th Sep er 1869. 

L 


Doorga Perabad Misser and another (De- 
fendants) Appellants, 
verses 


Brindaban Sookol (Plaintiff) Respondent, 
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Baboos Doorga Mohun Doss and Hash |“ would be assignable. 


Beharee Ghose for Appellants. 


Baboos Romesh Chunder Slitter and 
Chunder Madhub Ghose for Respondent, 

Where a proprietor grants permission to a party to 
build upon and occupy a portion of his land, without 
any reservation of right to oust him at will ar limitation 
of the grant to htm {ndividually, the idon must 
be construed tn the ordinary wiv: and if the oooupation 


oontinuss for a very long od, the oooupent o=nnot 
be turned out af a moments note or denial the power 


of transferring his right, though ke may be sued for 


rent. 


- Ainslie, J7.—In execaotion of a decree 
against one Sestaram Dobay, certain land 
with the mud hoases boilt thereon wns sold 
and purchased by.the defendant in the present 
suit, It was then described as the ancestral 
lakheraj land of the judgment-debtor. The 
plaintiff has brought this suit to establish 
his title to the Innd. 


It Las been found by the Conrts below 
that the jand was not the Inkhernj of 
Seetaram Dobay, but formed a portion of 
the property belonging to the plaintiff, 
The claim inclades two plots of land, bnt 
we have now to dea! only with the firat 
plot. 


_ The Moonsiff held that ns Seetaram Dobay 
hed been in occupation of this land by living 
thereon fora period of something like 40 
years, the plaintiff wns not entitled to eject 
the purchaser bat could only take rent from 
him. The Subordinate Judge reversed that 
finding of the Moonsiff, and held that the 
plaintiff was entitled to take possession of 
the land itself. 


The question which we have to consider 
is whether the judgment of the Moonsiff or 
the judgment of the Subordinate Judge on 
this point la the correct one. It appears to 
us that.this question turos upon the consider- 
ation whether Seetaram Dobay himself 
was liable to be dispossessed at the will of 
the plaintiff ; and if not, whether his right 
to occupy the land with the buildings was 
not a right which had become transferable. 
A onse has heen cited by the appellant to he 
foond in XII Weekly Reporter, page 496, 
in which the late Chief Justice, Sir Barnes 
Peacock, bas express an opinion which 
seems to us to henr directly upon this case. 
He says—“ Independently of this, speaking 
“ for myself, I should say that if oneman 
** grants a tenure to another for the purpose 
“of living upon the land, that tenure, in the 
“absence of any evidence to the contrary, 


I know of no law 
« which prohibite a man who gets land for 
“the purpose of building, from assigoing 
“ his interest in it to another,’’ 


It is said by the respondent that this is 
not a case in which the plalotiff created a 
tenure in favor of Seetaram in order that 
he might live upon the land, but that 
he merely gave him permission to ocou- 
py a certain space within the dbassabares 
i, e, within the compound of his own 
house. No A-nbt, it is found by the 
Moonsiff that the house erected by See- 
taram Immediately adjoins the house of the 
plaintif. But it does not follow that the 
land upon which it stands [s a part of what 
may be called the compound of the plaintiffs 
honse. Although the land in sult may be 
adjoining that occonpled by plaintiff, the oo- 
cupntion of it by Seetaram or any one else 
need not necessarily interfere with the ocou- 
pation by the plaintiff of his own house and 
of the Innd attached to it, There is nothing 
to show that it does so. l 


It is said that the plaintiff allowed other 
persons to build fn the same way iu whioh 
he nilowed Seetaram todo so, and that when 
they vacated their houses he again took 
possession of the land. Some evidence to 
this fact has been read. But there is no 
evidence put forward to show that in any 
one instance the holder of any sach land 
has attempted to nasiga his right to others, 
and has been interfered with by the plaintiff 
nnd failed in carrying out such assignment ; 
nor do we know under what circumstances 
the houses were vacated. The Sabordinate 
Judge has not found, and apparently there 
there is nothing to show, that the permission 
granted by plaintiff to Seetaram was given. 
with any reservation of right to oust him at 
will or was limited to him Individually ; 
and therefore we think that it must be taken 
to have been a permission to build and ocou- 
py in the ordinary way, and that this ocou- 
pation having continued for a very long 
period of time, it is impossible to suppose 
that the plaintiff hnd any power to turo 
Seetaram out at a moments notice, or that 
Seetaram had not power to transfer his right 
to any other party. 


The appeal accordingly is decreed, the 
decision of the Subordiunte Judge is reversed, 
and that of the Moousiff is restored and 
efrmed. i ' 

The appellant will hnve his costs in this 
Court and the Lower Appellate Court, 
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Jackson, J.—I quite agree with Mr. Jus- 
tice Ainslie. No doubt it is very difficult 
to define the rights of parties in cases of 
this sort, where there is no written doou- 
ment but a mere permission to occupy, and 
where occupation has been onaccompanied 
by any payment of rent. Every thing must 
depend upon the circumstances of the onse. 
No doubt allowing a servant to occupy a 
portion of the dwelling-house by erecting a 
temporary building thereon -would confer 
upon him no tenant right whatever: pro- 
bably even allowing a relation to build any 
temporary building within a portion of the 
premises would confer npon him no tenant 
right whatever. But the present case ap- 
pears to me quite distinct from nll such cnses. 
It is not the oase, as I understand it, of a per- 
son beling merely allowed to oceupy a piece 
of land inthe defendant’s compound. It was 
not giron to him for any temporary purpose ; 
he has been in possession about 40 years; 
he has built upon it; he has planted trees 
upon it; and in fact he bas exerolsed all the 
usun) righte of an occupier upon the land. 
It seems to me, therefore, that his holding 
is not a temporary holding. I think it was 
rightly put in this case that if the plainiff 
could not have turned out Seetaram Dobay, 
he cannot turn out the present defendant. 
Bot I am by no menns sotisfled that under 
the clreumstances the plaintiff could bave 
ejected Seetaram Dobay. I thiuk the first 
Court was quite right in saying that the 
plaintiff's proper course was to sue for rent. 
I would, therefore, eet aside the Appellate 
Court’s decision and restore that of the 
frst Court. 


The respondent will pay the costs of this 
and the Lower Appellate Court. 


The 16th March 1871. 
Present: 


The Hon'ble E. Jackson and W. Ainalle, 
Judges. 


- 


Tinding—Possession. 
Case No. 2008 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Tipperah, 
dated the 20th June 1870, reversing a 
decision of tha Moonsiff of that- District, 
dated the 12th March 1869, 
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Rulings, 


Shaikh Ashraf and others (Plaintiffs) Appel- 
lants, 


[VoL XY. 


persus 


Mahomed Hossein and others (Defendants) 
Respondents, 


Baboos Kales Mohun Doss and Bhowanee 
Churn Dutt for Appellants. 


Baboos Nuleet Chunder Sein and Okkil 
Chunder Sein for Respondents’ 

In a sult to recover the value of trees grown on dispat- 

ed jungle land, WEA One PANY had oat down bar the 

other had carried away, plaintiffs obtalned “a decrees 


pith corte ari antec! ea er pert page were 
entitled to thelr value until a final deoision Sipe 


in the Odvil Court with regard to the trial to the : 


Hey that that was not a finding that the successful 
party was in possession, 


Jackson, J.—Ws think that this case 
must be remanded to the Subordinate Judge 
of Tipperah with directions to him that he 
will re-consider the case and pass n fresh 
decision upon it, The plaintiffs preferred 
this sauté to recover possession of n small 
portion of jangle land whioh the plain:iffs 
alleged belonged to their talook, and which 
was altoated on the boundary of thelr 
talook and of that of the defendants, It 
nppenars that there was a former litigation 
regarding some tress whioh stood upon this 
land, aud which the defendant cut down, 
hat the plaintiffs removed them. The de- 
fendaut, thereupon, brought a sult for the 
vnlue of those tiees and obtained a decree. 
The plaintiffs, therefore, now bring the 
present sult alleging that the result of those 
proceedings was to disposseas them from the 
land upon which those trees stood, and they 
accordingly sue to recover-possesslon, 


The defendant, on the other hand, denies 
the plaintiff’s title, pleads limitation, and 
alleges that the land is situated within his 
talook. 


The first Court In deciding the question 
of limitation pointed out that “ the defend- 
“ant had admitted in dhis deposition that 


‘he never on‘ any other occasion cat the” 


“ trees of the disputed land or sold the same. 


“ The land in dispute is occupied by jungle, ~ 


“ In his deposition the defendant sould not 
“ starto auy other act indicating his owner- 
“ship.” The firat Court upon this held 
that the plea of limitation raised by the 
defendant was futile, and that the cause of 
action must be held to have arisen from 
the time when the defendant sold the trees 


a 
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to Ram Churn and the latter out them 
down. 


The first Court also went on to try the 
question of tiile and came to an opinion 
in favor of the plaintiff. 


The defendant appealed to the Subordl- 
nate Judge. The Subordinate Judge in 
stating the facts of the oase no where 
mentions the decision to which the Moon- 


-sif has arrived, either on the point of limi- 


tation or upon the merite, He trents the 
case almost as if it was an original soit 
instituted in his Court, instead of an appeal 
from the decision of another Court. He puts 
down the issues in the case, not the points 
upon which the appeal wae preferred to him. 
He does not deside whether this land was 
jongle land, as the first Court had held it, and 
whether the plalotiff’s cause of notion arose at 
the time the firat Court had held it to have 
arisen. But he goes at once to the plalntiff’s 
evidence, and he rejects in the firat place four 
of his witnesses, evidently upon no other 
reason than that the witnesses came from 
different villages. Why witnesses’ evidence 
should be rejected because they came from 
different villages {tis very difficals to un- 
deratand. It is very possible that the in- 
hebitants of an adjoining village may be 
able to give evidence as to what was the 
boundary, and more especially whether the 
panis or the defendant had been in the 

abit of making use of the trees growing 
upon the land; and the witnesses in fact 
did give evidence, It is for the Appellate 
Court to consider that evidence and to give 
an opinion upon It, 


The evidence of tha witness Kalla Ga- 
goo is rejeoted by the Subordinate Judge 
becanse the faot that he mensured the land 
on the part of the plaintiff does not prove 
that the land belonged to the plaintiff. It 
is very possible that that is not final evi- 
dence upon the polnt, but it is some evi- 
dence of an act of ownership upon the land ; 
and if it isthe faot that Kalla Gaszee went 
on the part of the plaintiff to measure the 
land, that fact should be taken into consl- 
deration, more especially when the defend- 
ant himself states that he exeroleed no 
righte of ownership upon this land until he 
cut the trees, 


The Subordinate Judge is equally wrong 
when he alludes to the former decision 
which was passed by the Moonsiff regard- 


‘Ang the cutting and carrying away the trees. 


maiin aaminin an nama a ee el 
i 


The Moonsiff did not, as the Subordinate 
Judge anys, on that occasion find that the 
defendants were in possession of the land, 
but as the defendants cut tke trees, conse 
quently they were held entitled to the value 
of them until the final decision with regard 
to the title was passed in the Civil Court. 
That was no finding whatever that 

defendants were in possession. i 


The whole case seems to have been tried In 
a very summary manner by the Subordinate 
Judge. We think the case must go back 
to him in order that he may fally consider 
the evidence of the witnesses who came 
from different villages, as well as the other 
evidenoe produced by the plaintiff and that 
produced by the defendant, that he may 
finally determine when the onase of action 
arose, and re-decide the qestion both on tha 
point of limitation and alao on the merits, 

Costs to follow the result, 


The 17th Maroh 1871. 
Present : 
The Hon’ble F. B.. Kemp and F. A. Glover, 


Judges. 


Jurisdiction—Mortgaged land—Ses< 
tion 5 Act VIII. £859. 


In the matter of 
Ram Lall Mookerjeo (Plaintiff) Petitioner, 
Clr sus 


Chittro Coomaree and another (Defendants) 
Opposite Party. . & 
Baboo Umbika~ Churn Banerjee for Poti- 


tloner. : 


No one for Opposite Party. 


A sult to have certain lands declared liable for the 
satisfaction of an fnstalmen 


situated, tho 
there and ie ta reside elsewhere, 

Kemp, J.—In this caso tho plaintif, Ram 
Lall Mookerjee, sued tho defendant for a 
sum of rupees 8,485 due ander a kistbundee, 
the main object of the suit being to have it 
deolared that certain properties whioh were 
mortgaged In satisfaction of the instalment- 
bond were liable for that sum. In the 
plaint, the plaintiff states distinctly that the 
defendants do not reside within the jarisdte- 
tion of the Beerbhoom Oourt, and that thg - 
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cause of action, that is to say, the borrow- 
ing of the money, arose in another district ; 
but the plaint states that os the major por- 
tion of the mortgaged premises is situated 
in the Beerbhoom district, the case is cog- 
nizable by the Beerbhoom Court 


The Subordinate Judge of Beerblioom 
without giving any reasons why the suit 
should not be cognizable by his Court, inas- 
much as the major portion of the mortgaged 
premises-is situated within the jurisdiction 
of his Court, passes an order to the effect 
that because the defendants do not reside 
within the limits of his jurisdiction and the 
cause of action has not arisen within such 
Jimits, the plaint must be rejected and re- 
. tarned to the plaintiff ; and the plalotiff now 





aske the Court to interfere and to direct the 


Subordinate Jadge to recieve the plaint. 


Under Section 5 suits for land or other 
immoveable property are cognisable by the 
Court within whose jurisdiction the lands 
or property may be situated. Now, it ap- 
pears to us that this is substantially a sult 
for an Interest in land, as lt is a suit to have 
oertain lands declared liable for the sntisfac.. 
tion of the kistbundes executed by the de- 
fendants in favor of the plaintiff. We there- 
fore think that the Subordinate Judge should 
ive proceeded to entertain this plaint ¢ and 
we accordingly return it to hfm with direc- 
tions to receive it on his file, if endorsed on 
a proper stamp, and if there are no other 
objections to its admiasdon. 





The 17th Maroh 1871. 
Present: 


The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble G. Loch, 
Judge. 


WMoctment —Pleas — Right of suit— 
Beotion 15 Act ELV. 1659. 


| Case No. 1782 of 1870, 

Special Appeal from a decision passed by 
the Additioamt Judge of Backergunge, 
dated the lst June 1870, reversing a 
decision of the Moonsiff of that District, 
dated the 26th July 1869. 

Kumul Datt and others (eome of the Defend- 

eo ants) Appellants, 

- versus 

Motion Maha and others (Plaintiffs) Ze- 

apondente 


Ap atangi 
` 


eea =r r> 
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Baboo Rajendro Nath Bose for Appellants. 
No one for Respondenta. 


by Section 15 Act XIV 


Norman, C. J.—Iv appears that there 
has been quite enough proved in this oase 
to entitle the plaintiff to a deoree. 


One Doya Ram, the holder of a certain 
tenure, died leaving certain persons: who 
were his heirs. After his death the plaint- 
iffe were in possesston of the tenure, elaim- 
ing as heirs of Doya Ram, rightly or wrong- 
ly it.does not very olearly appear. But 
they were put out by the defendants who 
have failed to prove that they had any title 
at all. The result is that the plaintiffa’ 
title is preferable to that of the defendants, 
and that the defendants cannot-set up that 
somebody else other than the persons whom 
they ousted have or may have some title 
so as to defeat the claim of the plaintiffs to 
be restored to possession as against them. 
The fact that the suit was pot brought 
within the time limited by Section 15 Act 
XIV of 1859 does not in any away affvot 
the plaintiff’ 1ight to a decree for posses- 
sion. In the present suit, if the defendants 
could have shown a title they woald bave 
have been at liberty to do so. In a suit 
brought within the time limited by Section 
-15, they could not have set np such title 
if they had wrongfully ejected the plalntiffa, 

The appeal is dismissed, 





id 


The 17th March 1871. 
Present : 
The Hon’ble F. B. Kemp and F. A, Glo- 


vor, Judges. 
Stamp—Review. 


Shahezada Fukeerooddeen Ahmed, 
Petitioner. 
Baboo Debendro Narain Bose for Petitioner. 


Where an applicant for rerlew is not informed at the 

time of his application that his petition 1s insufficiently 

stamped, he oannet atthe time of Hearing be refused 
to make up the proper valuation, 


Kemp, J.—Tus application in this case 
was within time, and the petitioner was not 
Required: by she: Cours t (Diak the addi, 
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tional stamp requisite to make up the pro- 
per valuation until the cass come on for 
hearing. At that time the petitiondr offer- 
ed td furnish the additional stamp, and the 
Court refused: to permit him to do so, If 
tbe pelitionér had been informed that his 
application was on a wrong sidmp at the 
time the application was mnde, hë would 
have lind time either to fle a petition on the 
proper etamp, or there and then to mnke 
good the differunce... No opportunity having 
béen given to him to do so, and the Court 
not having required him to rinke good the 
stamp nt the proper time, we think that this 
isa case in which we ought to direct the 
lower Court to reoelve froin the petitioner 
the proper amount of stamp, aud to permit 
him to apply for a review of the former 
judgment, 





The 17th Maroh 1871. 
Present: 


The Hon'ble J. P. Norman; Officiating 
Chief Justice, ond the Hou’ble G, Loch, 
Judge. 


frregularity—Seoction 104 Act X: 
1839, 


Case-No. 1786 of 1870. 


Special Appeal from a decision passed by 
the Judge of- Backergunge, dated the 
26th May 1870, affirming a decision of 
the Moonsiff of Lawkatee, dated the 9th 
February 1870. 


Mahomed Ayenooddeen (Plaintif) Appél- 
iant, 


versus 


Kalee’ Doss Chundo and another (Defend- 
ants) Respondents. 


Baboos Bhugobutty Churn Ghose and Oo- 
mesh Chunder Banerjee for Appellant. 


Baboos Kales Mohun Dose nnd Romesh 
Chunder Mitter for Respondents. 


Waht of clearnew in the specification of the arrears’ 


and ecient as takes place, or in the mode in 
whioh no published, 18 not an irregulari uas- 
ting a sals if fraud 1s absent, bá 


Norman, C. J.—Ws seo no giound for 
interfering with the Judgment ofi the Lower 
Appellate Court, Is is quite:plain that sho 
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Judge has found that there was no fiaud iw 
odhducting the skle in this oae, and there 
does not appesr to us to be the slightest 
ground for imiputing any fraud Even if 
there was any irregularity in nt specifying’ 
ag clearly as the parties should havd speci- 
fled what was the amount of thé arrears'atid' 
costs for which the sale took plate, or in the 
mode in which the notice of anle whe pub- 
lished, it is yirovided by the 104th Seatiod 
of Act X of 1859 that such i:tegalarity 
does not vitiate the sale. It would ve very 
unfortunate if it were otherwise. As far as 
we onn see, the special appellant has not sum 
tnined any injury by the supposed irregu- 
larity in the present onse 


The appeal is dismissed with costa; 


w 





The 18th March 1871, 
Presents 


The Hon’blé-G. Loch and W. Ainslie, 
Judges. 


Heotion 14 Act IIT, 1657—Damages— 
Right of action. 


In the matter of 
Nomas Mollah, Petitioner, 


versus l 
Lall Mohun Tagadgepr and others, Opposite 
Party. 


Baboo Kketivrnath Bose for Petitioner. 
No one for Opposite Party. 

Where a person whose cattle have been {Tleaally dig~ 
trained fails to take advantae of the r-melr vided 
br Sertich 14 Aor III of 1857, he is not there 
res aaa an aotion for ine eril , 

urt. 


Lock, J —We think th&t the view taken 
by the Judge of the Small Cause Court that. 
a suit for damnges will not lie in a case of 
this kind is not correct, 


It is true that Section 14 of Act III df: 
1857 gives a summary remedy to persons - 
whoge onttle dave been {illegally distroined 3. 
but it does not ‘probitit a pefson, who ‘Is 
unable” from any clroumsance 16 tak, 
° , 6 bi > 
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advantage of that remedy, from bringing an, 


action for damages in a Civil Conrt, Under 

ection 14 a person may complain against 
a seizure within 10 days befure a Magistrate, 
but many things may happen to prevent a 
person from complaining within that time ; 
and if he fails to do so, we donot think 
that the law intended that he should be 
deprived of all remedy for the illegal act 
of the person carrying off his cattle. 


In the present cose the cattle were im- 
pounded ; the plaintiff paid the usual fine 
for their release under the 6th Section: he 
did not apply to the Mngistrate under Beor 
tion 14, but brought an nection for damages 
in the Civil Court against the defeudant 


We think that such a sait will lie in the 
Civil Court; and we therefore set aside the 
order of the Judge of the Small Canse 
Court, and direct him-to take up the case 
and dispose of it in the asual way. 





The 20th March 1871. 


Present: 


The Hon’ble J. P.’ Norman, Officiating 
Chisf Justice, and the Hon’ble E. Jack- 
son, Judge. 


Admisston—Glause 3 Section 66 
Act KE of 1866 —- Hridonce. 


Reference to the High Court by the Offlciat- 
ing Judge of Baokergunge, dated the 
BeA December 1870, 


Mahomed Haneef Menjeé and others (De- 
fondanta) Appellants, 


versus 
Moshur Ali (Plaintiff) Respondent. 
No one for Appellants, 


Buboo Woomesh Chunder Banerjee for Re- 
spondent, 


An admission before a Registrar of the receipt of 
purchase-money attested by his endorsement, as requir- 
ed by Clause 8, Section 66, Apt XX of 1488, trough 
evidence of the strongest and most reliable descriptio 
ought not to be treated as conclusive. » In the fare 
such admission, however, re oy oe eee 
oe ore ee 


mem 
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Case.-—PLarstirr sold his share of a 
ryotee jote to the defendants for Re, 100, and 
execated a deed of sale on the 12th Falgoon 
1276. The document recites that the con- 
sideration-money ‘passed from hand to 
“ hand,” aud it was attested by fiye wit- 
nesses,’ It was registered before the Myst- 
sif of I owlutkhan (temporarily in charge 
of the Sab-R+gistrar’s Office) on the 28rd 
Feliuatry 1870, and the Registering Officer 
endorsed upon the document, as required - by 
Act XX 1866, Section 66, Clause 8, that 
“ the executant (plaintiff) admitted reoeipt 
“of consideration as stated in the deed.” 


Plaintiff now asserta that he did not re- 
celve the consideration and sues to recover 
ihs of it, having unnecessarily, I thiok, 
relinquished {th of the claim on account of 
the minority of one of the vendees. He 
could, nothing else withstanding, have re- 
covered the whole sum from the adult 


`| vendees. i 


Two persons have been examined by 
plaintiff out of the five attesting witnesses 
to the deed. They both state that for form’s 
sake 10 rupees passed between the plaintiff 
and Haneeff Mohamed, one of the vendees, 
but that the plaintiff actually received pos- 
session of no part of the oonsideration-money 
though he admitted that he had. Plalntiff’s 
other witnesses similarly stated that he ad- 
mitted to them receipt of the consideration- 
money, but that they were aware thatit had 


| pot been paid. Plaintiffs own version is 


that be was at the time an inmate of Haneeff 
Mahomod’s house, and allowed him to retain 
the purchase-money instead of paying it to 
him (platutiff). ` 


The remalning three witaesses to the deed 
linve been examined by the defendant, and 
their evidence does not- establish the pay- 
ment of the consideration-money to plaintiff. 
The first stantes that Ra, 100 passed fiom 
hand to hand, but that ` plaiutiff was ouly 
paid Ra. 50 at the time. The second states 
that Re. 100 was paid atthe time; and the 
third that Ra. 60 was paid at the time, 


As a matter of fact, I find in concurrence 
with the Moonalff that the plaintiff did not res 
ceive any portion of the consideration-money, 
But I am of opinion that he is not entitled to 
come into Court, and that his case should 
not have been eutertained. know that 
evidence is admissible to prove that money 
wos not actually received, although it may 
be stated in the written instrament „of 
salo that it bas been recelred ; but Iam not 
-arm OT ee ee BT a Aag 2 oc, AST 
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aware that when a person has orally admitted 
recelpt of the money, ns stated in the deed 
before the Registrar, and thus made a state- 
ment which, if not true, renders him linble 
to seven years’ imprisonment under Seo- 
tion 91 of the Registration Act, evidence is 


‘ adinissible from the person who made the 


statement, or on his behalf, to prove that it 
wos not‘true. F am, therefore, of opinion 
that the plaintiff is bound by the admission 
made before the registering offloer and 
recorded under his hand as required by law; 
and that his claim should therefore be dis- 
missed and this appeal decreed with costs ; 
bot os thd point is one of importance aos 
illustrating the effect of an admission before 
the Registrar, I solicit the favor of an 
opinion from the High Oourt under Beo- 
tion 28 Act XXIII. 1861. The appeal is 
decreed with oosts contingent upon such 
opinion. Reference is made at the instance 
of (plaintiff) respondent’s pleader. , 


The judgment of the High Court was 
delivered as follows by— _ 


Norman, C. J.—We think that the ad- 
mission of the receipt of the purchase-money 
before the Registrar ought not to be treated 
as conolusive. The certifloate is primd fnoie 
evidence of the facts therein meutioned 
under Section 68, and amongst other things 
of the faot of payment of the consideration- 
money, if it contains a mention that such 
payment has been admitted in the presence 
of the Registrar, But it might be shown 
that such admission had been procured by 
fraud or misrepresentation ; that it was part 
of the arrangement that the money tnken os 

yment shoald remain for a time in the 
hands of the parchasers at Interest, or be 
applied by them in a paitioular way, 
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The 20th Maroh 1271. 
Present: 


The Hon'ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble E. Jackson, 
Judge. 


Mow trial—Motice—Aeotion 21 Act 
XI of 1865. : 


t 


Reference to the High Court by tha Judge 
of the Small Casse Court’ at Sealdah, 
dated the 8th November 1870. 


Louisa Vaughan, Petitioner, 
versus 


Lall Chand Ghose and others, Opposite 
Party, 7 


Baboo Taruoknath Sein for Petitioner. ` 


No one for Opposite Party, 


A judgment-debtor in a Small Cause Court on the day 
(28th July) of her arrest in execution of an e-parte 
decres deposited the amount claimed, and gave notios 
under Section 21 Act XI of 1865 that on the next day 
of the sitting of the Goart she would file her grounds for 
a new trial The Court next sat on the let August, and 
ahe filed her application on the End. 


Hero that the Judge of the Small Cause Court was 
right in prooeeding to hear the application, instead of 
going through the formal.ty of telling her to first give 
notice and apply again. a 


Case.—Im suit No. 2826 of 1867, Lall 
Chand Ghose and Shama Charn Ghose 


But in the face of a formal admission of| sued Mrs, 8. V. Brown, for 108 rupees 


payment made before the Registrar, which 
ordinarily speaking is evidence of the atrong- 
est and most reliable description, a party 
seeking to get out of the effect of the ad- 
mission should make out his case by very 
clear evidence indeed. 


We would venture to suggest that the 
Judge in this reference seems to treat the 
fact of payment too mach as if it werea 
matter to be*proved by the defendant, rather 
than that non-payment is a matter only to 
be eatablished by the clearest proof by one 
who seeks to avoid the fact of a solewn 
adinission deliberately made by him, 


6 aunas 9 pie on acconnt of goods sold and 
delivered, and on 5th Febroary 1868 obtain-: 
ed a verdict against the defendant. Bub- 
sequently in execution against the said 
S. V. Brown, the petitioner being arrested 
on 28th July 1870 deposifed the amount for 
which execation waa levied, and on that 
date gave notice to the Court under Bec- 
Hon 21 Act XI of 1865 “that on the 
‘next day of the sitting of the Court she 
“would file her grounds of new trial.” 
This notfoe was indispensable in reference 
to the High Court’s Ruling of 6th Jone > 
1869, XII Weekly Reporter, Civil Rulings, 
pege 17. On the nd of August the pętli- 
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toner filed an application for a new trial, 
setting forth the grounds on which she de- 
sired one, 


It is contended on the opposite side that 
the petitioner is oat of time, innemuch as the 
next sitting of the 
Court at Senidah was 
on the Ist of August, 
and the application for 
a new tiin}! was filed 
; on the 2nd idem. If 
the petitioner be considered a pariy to the 

it the contention is valid, as under the 
High Court's Ruling of 8th June 1870 the 
application for u new trinl must in all cases 
be made at the next sitting of the Court. 

Sach, however, is not 


The Court held its 
sittings at Howrih on 
goth and 86th of July 
—ihe 8lat was a Sun- 


day. 


* 4. a, the surname the cage. If the names” 
ria it initials Or ie Used were idem sonans 
Christian name. with the true ones, the 


misnomer would have 
begn immaterial, as it is the duty of the 
party sued by a wrong name not to allow 
judgment to go against him without attempt- 
ing to reotify the mistanke ; but in the pre- 
sent onse the misdescription is material in 
reference to Section 26 of the Code of Civil 
Procedare—there being a auhstantial differ- 
enco between the names S. V. Brown and 
Vaughan, and it is not alleged ihat the name 
and description were uot within the kuow- 
ledge of the party pleading. The desctip- 
tive error is not only in the Christian name 
but also in the surname. The Christian 
name ought always to be perfect, and the 
English Law is not so precise na to sur- 
pames na it is of Christan names, and in 
the, absence of the body the identity could 
ot be known. ‘The Court therefore holds 
that Louisa Vaughan was notdegally bound 
to nnawer to 8 summons issued in the onme 
of 8. V. Brown. A nme was invented to 
make a distinction between person gnd per- 
gon, and the petitioner was not so described 
no ns to fix the identity of both names in 
one person. Ist is not contended that the 
etitioner’s name by reputation was B. V. 
en or that she ia fraud had transactions 
under a feigned nnme. On the contrary, the 
decree-holder declares her name to be 
“ Beebee Ban.” The Court’s view of the 
intent of Rule § of the Rules of Practica of 
Small, Cause Courte can afford the decree- 
holder no vantage groynd, Ist, because the 
petitioner was not gommonly known as 
oo 8. V. Biown ; 2nd, the 
Propontia corporis misnomer is only imma- 
toll arroron noma terial ia. the presence, 
of the perap and myat 


be pleaded nat the time of trin by the 
party himself who is misnomered, when 
the recgrd oan be correoted. The peti- 
tioner is dekors the scope of the record, 
nnd cannot be affected by any rules applica- 
ble to parties within it, as the first portion ' 
of Section 21 Act XI of 1845 relates to 
an ex-parte decree against n defendant, For 
the above reasons, the Court holds that the 
petitioner is entitled to a hearing, and that 
the original case should be re-opened. The 
judgment of the Court in case No. 2826 of 
1867 is hereby set aside ; and as this roling 
involves a construction on Role & of the 
Rules of Practice for Courts of Smali Causes, 
and as there is no precedent of the High 
Court benring on the subject, the above 
order is made contingent upon the opinion 
of the Hon'ble the High Oourt, 


The judgment of the High Couri was 
delivered as follows by— 


Norman, C. J.—I think it clear that the 
petitioner oaght to-be heard. Section 21 
allows 80 days after process for euforcing 
the decree hns been executed within which 
notice of an intention to apply to the Court 
to set aside an ez-parte decree may be given. 
The petitioner came og the 28th of July, 
the day when she was arrested, and she gave 
notice of an intention to apply in the first 
Court day, which tarned out ig be the Mon- 
day following, the Ist of August. Her ap- 
plication was in fact made on the Tuesday, the 
2nd. I think the Judge was olearly right 
in proceediug to hear the application, instead. 
of going throogh the formality of telling 
her to firat give notice aud apply aganin. 
Costs of this reference to be 8osts in the 


osuse for the successful party. 


Jackson, J.—I agree, 
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The 6th March 1871. 
Present: 
The Hon’ble F, B. Kemp and F. A.-Glover, 
Judges. 


Deoores-holder—-Assignese—HSecotion 
208, Oivil Procedure Oode. 


Case No. 421 of 1870. 
Miscellaneous Appeal from an order pass- 
ed by the Officiating Judge of East 
Burdwan, dated the 2nd August 1870, 
afirming an order of the Subordinate 


Judge of that District, dated the 18th 
September 1869. 


Shama Paddo Datt (Decree-holder) Appel- 


lart, 
versus 


Nobin Chander Bose (Judgment-debtor) 
Respondent. 


Baboo Rash Beharee Ghose for Appellant. 


Mr. C: Gregory and Baboo Grish Chunder 
Ghose for Respondent. 


A perty toa muit cen enforce -any deeree he may 


ae a matter of right; but an assignees of 2 


ee oan only do se obtaluny the Court's 
permission, which depends entirely on the Court's dis- 
crebon, An assignees, therefore, is not in the mame 
postion as the original deoree-holder, and is not entitled 
to have the same privileges. 


Glover, J.—Tue question in this appeal 
is whether an order passed under Seotion 
a of the Civil Procedure Code is appeal- 
able. 


The decree-holder assigned by sale his 
decree to Shama Puddo Dutt, and applied 
to have the purchaser’s name substituted 
for his own. The Subordinnte Judge re- 
fused thie, but allowed the purchaser's name 
to be associated with his vendor’s as joint 
decree-holder. 


The assignee appealed against this order 
to the District Judge, who under the 
authority of Megu Narain Singh and others 
versus Radha Pershad Singh* (IV Bengal 
Law Reports, p. 200) decided that no appeal 
Jay. Shama Paddo Dutt now appeals spocl- 


- ally to this Court. i 


There is no đoubt a conflict of decisions on 
the point. -In Huro Lall Doss versns 
Bojawat Ali, VIIL Weekly Reporter, p. 197, 





pi 18, W. E, Pp. 224, 


it is laid down that the words “party to a 
suit” in Section 11 Act XXIII of 1861 in- 
olude assignees, and that a purchaser would 
consequently have the right of appeal. 


And much the same principle was deolded 
in Bishtoo Narain Banerjeo versus Gunga 
Narain Biswas, XI Weekly Reporter, p. 368. 


Bat in support of the Judge’s opinion, 
there is not only the case he refers to, but 
the decision of the Full Bench in the case 
of Sheikh Wahid All versus Mussamut 
Jamai, XI Weekly Reporter, F. B. p. l, 
where it was held that the term “parties 
to the suit” in Section 11 Act XXIII of 
1861 refers only to those who are parties 
in their own right, and not to those who are 
parties merely in their representative cha- 
racter. 


And if the words of the law are to be oon- 
strued literally, they cannot be made to in- 
elude a person who had nothing whatever to 
do with the suit, and only obtained an inter- 
est after the decree had been passed. The 
words of the Act seem, moreover, to make 
a grent distinction between the two. A 
party to a suit can enforce any deqrea he 
may get as a matter of right; an assign 
of such decree can only do so after obtain- 
ing the Court's permission—a permission 
whieh depends entirely on the Oourt’s dis- 
cretion. The Court “may grant the ap- 
plication” “if it think proper ” —(Section 
208, Code of Civil Procedure). An assignee, 
therefore, 19 not in the same position as an 
original decree-holder, nud may reasonably 
be held not to have the same privileges. 


The judgment of the late Chief Justice 
in the Full Bench ease nbove quoted, and in 
which the majority of the Judges concarred, 
goas very fully into the question of ‘* parties 
to the suit,” and decides that “the Legis- 
lature intended only parties in their own 
“right, and uot parties in a representative 
“character.” The facts of the case before 
the Full Benoh were no doubt different from 
those. of the case now under consideration, 
but the reasoning on which the decision 
was based applies equally to both. I con- 
ceive, therefore, that we ought to follow 
the decision of the Full Bench, notwith- 
standing the contrary opinion expressed by 
a Division Bench in Bishtoo Narain Baner- 
jee versus Gunga Narain Biswas,—the result 
being that this appeal is dismissed with 
costs. : 


Kemp, J.—I om of the same opinion. 
> A 
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The 20th March 1871. 
Present: 


The Hon'ble J. P. Norman, Officiating 
Chief Justice, and the How’ble E. Jackson, 
Judge. 


Bond—Interest. 


Reference to the High Cowrt by the Judge 
of the Small Cawse Court at Hoogh'y, 
dated the 17th November 1870. 


Mirza Mahomed Hossein alias Mirza Nowab 
Plaintiff, 


DETINE 


Shahazadah Tuqueerooddeen Saheb De- 
: fendant 


Moonshee Mahomed Yusoof for Plaintiff. 
No one for Defendant. 


a» When the rate of interest stipulated for in a bond is 

exorbitant, and there ts no express un that 
the interest 1s to continue at the same rate after the 
expiration of the period fixed for re-payment, a Gourt 
need not assume that the parties are bound by contract 
to that rate after such period. 


coe Cose.—Tre plaintiff sues the defendant 
for the recovery of rupees 200, being only 
the principal amount on a registered bond, 
dated IstJuly 1868, and pnyable in September 
of the sname year, and lays no claim for `in- 
terest which, it is alleged, has been paid to 
him in full at the rate of 5 per cent. or ru- 
pees 10 per month, as shewn to have been 
duly endorsed on the back of the bond. 


The defendant nppenred by his pleader, 
admitted execution of the bond and receipt 
of consideration-money, but pleaded pay- 
ment of the whole amount of principal and 
interest. He saya that he. paid to the 
plaintiff from time to time a certain aum of 
money which aggregated to rupees 250, and 
which he has every reason to believe has 
satisfied the loan with interest in full; that 
he is willing to pay any balance which by 
calculation will be found by the Court to be 
still due by him; and thot itis notrensonable 
and just that the whole amount paid by him 
should be liquidated in payment of interest 
olone, os it is not binding on him by any 
covenant in the bond tiat on default of 
payment of the loan with interest st the due 
date he will be linble to pay interest at the 
stipulated rate of 5 per cent. per month up 
to the date of payment of the debt, 


The point for determination which arises 
in this case, therefore, is— 


Whether the plaintiff is entitled to receive 
interest at the stipulated rate of 5 per cent. 
per month for the whole period from the 
date'of the bond up to the time of payment 
of the loan, or only 12 per cent. intereat 
should be allowed from the due date of -pay- 
ment till the date of action, the stipulated 
rate of interest in the bond being allowed 
up to due date. 


The plaintiff admita that he has received 
from the defendant the sum of rupees 250, 
but argues that the same has been applied 
to payment of interest at ropees 10 per 
month as stipulated in the bond, and that 
the admission of the defendant to pay for 
the whole period interest at that rate is 
implied from the faot of the several endorse- 
ments of payment on the back of the bond 
being for interest alone. 


From a perusal of the bond itself, it ap- 
pears that the debt was recoverable in 
September 1868 with intereat at 5 per cent. 
per mensem, and that there-was no apecial 
stipulation on default of payment to pay in- 
terest at the prescribed rate up to the date 
of liquidation of the whole debt. In the 
absence of such an agreement in the bond, I 
am of opinion that the plaintiff cannot claim 
interest at the stipulated rate of 5 per cent, 
from the due date up to the date of action, 
the plaintiff having beeu at liberty to de- 
mand payment at any time after due date of 
the deed, as prescribed ia the High Court's 
decision of the 21st April 1862; Surendro 
Nath Roy versns Banee Madhab Muddock, 
vide Sutherland’s Small Cause Court Refer- 
ences, page 19. 


As to the endorsements of payment on 


the back of the bond, it is admitted by the ` 


plaintiff himself that they were not made 
by the handwriting of the defendant: hence 
the argument set forth by the plaintiff in 
respect to the linbility of the defendant to 
pay interest at the fixed rate up to the date 
of action is of no weight. 


The plaintiffs pleader urges farther that 
the decision of the High Court alluded to 
above can have.no bearing upon a question 
of this uature, as the ruling cjted haa refer- 
ence to an aotion for both principal aud 
interest, this oase being for principal alone, 
and that he can show su uent adverre 
decisious of the High Court in support of his 
plea; but he entirely failed to submit for 
my inspection any such rulings. 

On a calculation of the principal and in- 
terest at the rate of 5 per gent up to the 
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date of payment, and thereafter at 12 per 
_ cent. np to the date of notion, and deducting 


therefrom the several payments made by the 
defendant, it appears that the sum of rupees 
4-2-0 is the amount still due by the defen- 
dant, I woúld, therefore, give the plaintiff 
a decree for rupees 4-2-0 only with costs in 
proportion, viz., rupees 2-1-4, in nll rapeer 
6-3-4, contingent on the deciion of the 
High Court. 


The judgment of the High Court was 
delivered as follows by— 


Norman. C. J.—It appenrs to ns that the 
decision of the Judge of the Small Cause 
Court is correct. Where by a bond a sum of 
money is made payable on a particular day 
with interest ata certain rate, no doubt if 
the money is not paid on the day named, it 
may generally be taken that the parties con- 
template that the rate of interest stipulated 
by the bond will continue to be paid. 


Bat no invarinhle rule can be laid down 
on the subject. Where it appears from in- 
dorsements on the bond in the handwriting 
of the obligor of the bond that he has 
continued to pay interest at the rate stipu- 
Inted on the bond after it has fallen doe, that 
is a strong circumstance to show that both 
parties understand thnt the debt is to conti- 
nue at the rate stipulated in the bond. 


When the rate of interest on the bond is 
exorbitant, and there is no express under- 
standing that interest is to continue st. the 
wame rate after the expiration of the period 
mentioned for re-prayment in the bond, we 
do not think that a Judge mnst necessarily 
assume that the parties are bound by any 
oontract that interest should continue to be 
paid at that rate after the time mentioned in 
the bond. In the present case, the bond 
bears interest at 6 per cent. per mensem or 60 
per cent. per auuom. 


There are no indorsements of interest in 
the handwriting of the obligor to show that 
he agreed to pny intereat at the same rate 
after the due date of the bond. The Judge 
under the provisians of Aot XXXII of 1839 
has allowed interest at 6O per cent. to the 
time stipulated in the bond, and 12 per cent. 
from the date when the bond became due 
till decree. In allowing interest by way of 
damages at that rate, we think that the 
Judge has probably done what is just and 
right under all the circumstances, 
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The 20th Maroh 1871. 
Present : 


The Hon’ble A. G. Macpherson and Onoo- 
cool Chunder Mookerjee, Judges. 


Judgmont-debtor’s raepresentative— 
Liability—Accounts. 


Canes Nos. 296 and 443 of 1870. 


Miscellaneous Appeals from an order pass- 
ed by the Subordinate Judge of Dacoa, 
dated the 29th June 1870. 


Ascomoonnissa (Claimant) Appellant, 
versus 


Khatoon 
Respondent, 


Baboor Chunder Madkub Ghose and Luleet 
Chunder Sein for Appellant. 


Baboo Sreenath Banerjee for Respon lent. 


When a party is | saints against as the represornte- 
tive of a deceased judgment-debtor, and it is proved 
thet prope ty which belonged tothe deoaased judgment- 
debtor has come into his hands, :¢ llos apona him tp ac 
count for such property and to inclade in bis account 
mesna profits whether aocrulng in the shape of renta or 
of interest. 


Ameeroonnlsss (Deores-holder) 


Macpherson, J.—It appears to ma that 
we need not call upon the respondent iu 
these two cases whish in fact arise out of, . 
and form part of, one application for exe- 
cution of a decree. If the matter had stood 
as it did at the time when the appeal No. 
296 waa filed, no doubt appellant would have 
beeu entitled fo relief; for the order of the 
Subordinate Judge is bad. But in the pro- 
ceedings which subacqnently took place, the 
error which was originally oommitted has 
been rectified, and the appellant’a pleader 
quite failed to show that any substantial 
error has been committed. When n party 
is proceeded against as being the representa- 
tive of a decensed jadgment-debtor, and when | 
it is proved that property which belonged to 
tha deceased judgment-debtor has come 
into his hands, it lies upon the person 
against whom execution M Bo sought to 
account for all the proparty of the deceased 
judgment-debtor which hns come into his 
hands. And in so accounting, meane profits, 
—whether they have accraed in the shape of 
rents collected, or interest on monies which 
may have come to him from the deceased’s 
estate,—-must ve brought into the account. 
In the present instance, the decree-holders 
who applied for execution showed that cer- 
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tain sums accruing from the property of the 
deceased from time to time reached the 


hands of the jadgment-debtor; and thej of 


judgment-debtor did not contradict this part 
of the case made out by the execution-credi- 
tor, or account in any way for the monies so 
reoeived. Under those circumstances, the 
Subordinate Judge was justified in declaring 
that the appellant was liable to make good 
the amount of the original deeree to the 
extent of the assets which he found had 
come to her hands and had not peen account- 
ed for by her, i e., rapees 4,700, The ex- 
esution will proceed in acoordance with this 
declaration : and the former order, which is 
the subject of the appeal No, 296, will be 
sot aside. 


As the appellant did in the sppeal No. 
296 have a good case, we think, although 
we affirm the final order made by the Sabor- 
dinate Jadge, we ought to allow no costa in 
either of these appeals. 


Mookerjee, J.—I concour, 





The 20th March 1871. 
Present : 
The Hon’ble E, Jackson and Onoocool Chun- 
der Mookerjee, Judges. 


Confirmation of possession—Onus 
probandi— Form of plaint—Issues. 


Case No. 1785 of 1870. 


Special Appeal froma decision passed by 
the Subordinate Judga of Tipperah, dat- 
ed the 19th July 1870, reversing a deci- 
sion of the Moonsiff of Comillah, dated 
the 28rd November 1869, 


Moulvie Abdoollah (Defendant) Appellant, 
versus 


Shaha Mnjeesooddeen alias Peeroo Moeah 
(Plaintiff) Respondent, 
Baboos Romesh Chunder Mitter and Chun- 
der Madhub Ghose for Appellant. 


Baboos Kalee Mohun Dass and Sreenath 
Dass for Respondent, 


Heup (if ec, J., dissentienta,) that the rule that 


in suite for on of possesdon udka- 
on GL NA, the pian ee hg aa 
in at the time he pref the suit, is not so 


inflexible a rule that it oannut ba departed from; 
as, foc example, where plaintiff mes for confirmation 
of possemslon anl proves that he was in possession for 
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many years and until within a few months of the insti- 

tation of the suit, he should not be required to bring a 

fresh salt, merely ging the prayer for confirmation 
posession into one for recovery of possesalon. 


Rlattere in dispute should be ascertained not only from 
the plaint and answer, bot also at the hearing of the 
suit; and any indistinctness in ths form of the plaint 
does not that a decimon come to upon 
sera wer Court between the partles should be 


Jackson, J.—I rRgaRET to be obliged to 
differ from my learned colleague, but I take 
an altogether different view of this ocase 
from that which he takes. He considers 
that as the plaintiff has brought this suit 
for confirmation of possession and for a de- 
claration of his title, he is bound to prove 
that at the time he preferred this suit he 
wos in possession, and he is bound also to 
prove the distinct title, which he set up. I 
freely admit that in most suits for confir- 
mation of possession this is the rule. But 
I am not prepared to hold that itis such an 
inflexible ‘rule that it cannot be departed 


from, and that when a plaintiff can prove 


that he waa in possession for twenty years 
previous to the suit, until within two or 
three months of the institution of the suit, 
his claim must be thrown out and he must 
be required to bring a second suit. This 
appears to me to be the state of fecta in this 
case. The plaintiff's allegation amounts to 
this; that of the lakheraj property which 
stands in the name of Shaikh Ismail, he 
and his father before him have under a deed 
of gift from Shah Hamidooddeen and Bunga 
Haker been in possession for a long series 
of years to the extent of 10 annas; that 
the defendanta own the remaining 6 annas 
share; that in that Iakheraj estate there 
was a tenant named Alla Baksh, who held a 
tenure comprising 1-0-2-2 krants of land; 
that the defendants sued him, for the rent of 
the whple 16 annas share, and obtained a 
decree both in the Moonsiff’s and the appel- 
late Oourt, notwithstanding the plaintiff’s 
objections and the statement of the tenant 
that the plaintiff was the holder of the 10 
annas share ; that this wos a wrong decision, 
and the plaintiff therefore asks that hia long 
possession of his 10 annas shere of the 
estate may be confirmed and his title declared 
to it.” In the course of the argument it was 
stated to us that the tenant Alla Baksh had 
been ejected from his tenure by the defend- 
ant two or three months before’this sult was 
preferred. 


I understand that my colleague would hold 
that the plaintiff was on his own showing 
out of posseasion of any share of the land in 
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dispute ever since the year 1272. The suit 
for rent was for the years 1272 and 1273, 
Tt is not quite clear ou what date it was 
instituted, but it was decided in favour 
of the defendant on the 19th March 1867, 
and that decision was confirmed on appeal 
onthe 17th August 1868. Sometime after 
that the tenant Alla Bokeh was ejected, 
and the plaintiff then instituted this suit 
on the 17th May 1869. I think it would 
be a great hardship on the plaintiff to dis- 
miss his present suit and to require him to 
bring a fresh suit, merely adding the words 
that he was dispossessed when the tenant was 
ejected and clanging the prayer for confir- 
mation of possession into one for recovery of 
possession. It seems to me that if the plain- 
tiffs statement in his plaint is proved, he 
would be entitled to sucoseed. He nowhere 
in his plaint states that he was in possession 
when his suit was instituted. His prayer 
taken with the cause of notion alleged by bim 
amounts, I think, to.a request that the 
possession which he had previously held ap to 
the time when the rent-suit was decided 
against him should be confirmed. Both the 
lower Courts have taken this view of the 
case, nnd independent of my own opinion that 
it was n correct view, I think it is too Inte 
for this Court to interfere on special 
appeal. 


The law lays down that the matters which 
are in dispute shall be ascertained, not only 
from the plaint and answer, but also at the 
firat hearing of the snit, and that issues shall 
then be Inid down. It is right that the 
plaintiff shall be exact in the form in which 
his plaint in drawn up; but if there be any 
indistinctness, it ig not so material as to re 
quire us to set aside the decisions which may 
be some to upon the issues between the 


parties. 


There is no doubt that the pleintiff might |- 


have alleged that he was dispossessed when 
the rent-snit was firet decided against his 
irterests; but it is also probable that the 
plaintiff did not consider that that deoision 
dispossessed him, as the ryot was upon his 
side, and the decision might be set aside 
upon appeal. And again he might have con- 
sidered he was dispossessed sfier the deol- 
sion on appeal; but even then there might 
be some gréund for holding that he was 
still in possession, if the ryot was rendy to 
continuae to pay him rents. After that ryot 
was ejected and the defendant placed a new 
ryot of bis own on the ļand, I think that 
the plaintiff was then really dispossessed, and 
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that the proper form of his plaint would 
have been a request to be restored to 
session. Bat, as I sald before, I would not 
quash all the proceedings in this suit on the 
ground of informality in the plaint. 


It then remains for me to consider whether 
the decision of the Subordinate Judge is 
sufficient. Here it is argued on special ap- 
peal that the title set up by the plaintiff 
has not been enquired into, but that the de- 
cision has gone wholly upon the question 
of possession. The Subordinate Juge dif- 
fering from the Moonsiff finds that the 
plaintiff and his father have been in posses- 
sion of 10 annas of the Iakheraj estate for 
more than 20 years, and that the father of 
Alla Buksh, as well as the tenant Alla Buksh 
himself, have for that time paid plaintiff a 
10 annas share of the rent of the disputed 
land. Under these circumstances, the Sub- 
ordinate Judge holds that the plaintiff is 
entitled to have that 20 years possession 
confirmed. Iam not prepared to hold that 
he is wrong in this decision. It is sup- 
ported by ample evidence, a great portion of 
which has been read tous. It appears to 
me that even if the plaintiff could not prove 
his hibbanamah, still this 20 years possession 
would entitle him to be replaced in the pos- 
session from which the decision of the rent- 
suit had to some extent removed him. The 
real gist of this anit was to do away with 
the effect of that rent decision, and for a 
declaration that the plaintiff was entitled 
to 10 annas of the rent of the disputed 
land. The determination of this question 
would depend upon whether the plaintiff had 
all nlong been in possession of the 10 annas 
share of the Iakheraj estate generally. The 
Subordinate Judge finds that he has been 
In possession of it and deoides it aceordingly, 
I would dismiss this appeal with costs. 


Hookerjoo, J—This is a suit for con--- 
firmation of possession by adjudieation of 
Tight. The defendants brought a anit for 
rent against one Alla Buksh for the years 
1272 and 1278 in the Deputy Collector’s 
Court, alleging himself to, be the proprietor 
of the 16 annas of the mouzah in which 
this jote of Alla Buksh is situate, and there- 
fore entitled to the whole rent thereof. The 
plaintiff in this case intervened onder Bee- 
tion 77 of Act X of 1859, claiming a 10 
annas share of the rent on the ground that 
he was the proprietor to the extent of 10 
annas of the mouxahs, and as such entitled 
to and is in receipt of a similar share of tha 
rent of this jote The Deputy Collector, as 
e 
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well as the District Judge on appeal, how- 
ever, decreed full rent to the defendant, and 
hence the plaintiff instituted this snit in 
the Civil Court on the 2nd Jeyt 1276, cor- 
responding to the 14th of May 1869. 


For the defence it is alleged that nei- 
ther the plaintiff nor his predecessors were 
ever {n possession of the jote or of the 
mouseb, but that the defendanta had 
been In possession for nearly 60 years; and 
therefore the present suit for confirmation 
of possession would not lie. Secondly, that 
plaintiff hes no right at all to the disputed 
property, his ancestor Kamalooddeen was 
not a son of Jemal Bibee and was never in 
possession, and that the hibba, &e., pro- 
pounded by the plaintiff are not- genuine 
documenta. 


The Court of first instance dismissed the 
` sult, holding that plaintiff bas notonly failed 
to prove his possession at the date of suit, 
but that the defendants have proved to its 
satisfaction that they were in sole possession 
of this property fora period of nearly 60 
years as alleged by them; and that conse- 
quently the suit is barred by limitation. On 
the merits that Court likewise held that 
plaintiff has utterly failed to make out any 
title whatsoever. On the appeal of the 
plaintiff, the Subordinate Judge, Mr. Hutchin- 
son, decreed the plaintiff’s suit. 


He says that “instead of examining ancient 
“ documents devoid of attesting witnesses, 
.“ it would ke more satisfactory to look at 
“the evidence of the last 20 years; and-if 
“ plaintiff can prove that during that period 
“the 10 annas share was held by the family, 
“ he ought to gata decree.” He then goes 
on to'say that the land ia not in the de facto 
possession of either party, but in the posses- 
sion of one Alla Baksh, who states that he 
and his father paid rent to both the litigants; 
and that this “ gives the plaintiff title to the 
“and, in case an uninterrupted duration of 


“ more than 12 years which no rent decision 


* gould easily shake off.” ` 


Now, in a suit for confirmation of posses- 
sion hy an adjudigation of right when the de- 
fendant denies thatthe plaintiff is in posses- 
sion, it ia incumbent on the plaintiff to prove 
that he wasin possession of the land when the 
suit was brought, Is is clear from the record 
that plaintiff was not-in possession, at least 
from 1278 to 1276, the year in which he 
institated this suit. In fact, itis admitted 
before us by the pleader for fhe respondent 
that plaintiff was not in possession duting 
thoe years. 
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The rent-suit was brought in 1278 for the 
rents of 1272 and part of 1278 by the 
‘defendant against the witness Alla Bukeah. 
Plaintiff intervened on the ground that he is 
entitled to a 10 annas share of the rent for 
these years. He was however unsuccessfal, 
for the defendants recovered a decree for the 
fall rent for those years, The nlaintiff then 
instituted this suit in Jyet 1276, and it is 
admitted before us that he has not received 
any rent at least from 1278 downwards, but 
that the defendants had. 


The witness Alla Baksh was examined 
by the plaintiff, and he aleo admits that after 
the rent decree was passed in defendant's 
favor, he was turned out by the defendant 
from, his jote. The amdanee and tallob 
bakee, &e., papera are also for 1270-71 and 
1272, and were rejected by the firat Court 
as wholly unattested. There is, therefore, 
neither an allegation that plaintiff was in 
possession in those yeara, nor is there any 
proof of possession from 1278 to date of 
suit. Itis impossible, therefore, to make 
out how the Subordinate Judge finds that 
the plaintiff was in possession, and how he 
gave him a dcoree for confirmation of posset- 
sion. 


Then as to title. The plaintiff comes into 
Court to have a certain specific title derlar- 
ed in him founded on a hibba from a certain 
person, who by a certain mode of devolution 
of the property became the owner of 10 
annas. The defendants traverse all the alle- 
gations of fact made by the plaintiff and 
impeach the genuineness of the hibba, Con- 
sequently, the Subordinate Jadge was bound 
to see whether the title set op was made 
good by the plaintiff. In a suit for recovery 
of possession, a plaintiff may succeed on 
proof of loug possession, because a long and 
uninterrupted posseasion is some presump- 
tion of a title in him. Batin suits brought 
for confirmation of possession on an adjudica- 
tion ofa particular title, the plaintiff is bound 
not only to show that he was in possession 
at the date of suit, but that the title set up 
by him is a good and valid title. 


In cases of this nature, which can only be 
brought on a disturbance or thrent of dis- 
‘turbanoe of the quiet possession which the 
plaintiff says he has in the land, the plaint- 
iff is bound to prove that he isdn possession ; 
and if the Court find on inquiry that plain- 
if was not in possession, it cannot give 
a decree to the plaintiff for confirmation of 
possession, but must dissmiss the snit al- 
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The plaintiff in this oase has evidently 
mistaken his remedy. The acts of the 
defendant in successfully preventing him 
from realizing the rent of the disputed land 
from the tenant Alla Buksh for the yenrs 
1272 and 1278, and the fact of defendant 
continuing to realize the full rent from the 
said tenant himself for those years and for 
others subsequent thereto, and then even- 
tually turning out the tenant from the 
jote, show that defendant has completely 
dispossessed the plaintiff’ The plaintiff 
should, therefore, Lave brought a suit for 
recovery of possession, and not one fot 
ooufirmation thereof; for a Court by its 
decree cannot confirma thing in plaintiff 
which he is not in enjoyment of. In this 
case it is clear that the plaintiff was not 
in possession, and consequently we cannot 
decree that he be confirmed in posses- 
sion. I would, therefore, following an uni- 
form course of decisions of this Court, 

a few of which 


* X Weekly Reporter, page 176. I anote in the 
ae ae alg Dela engi dismiss 
the sult of the plaintiff. . 

The appeal, therefore, will be decreed 
with all costs. : 


The 20th March 1871. 
Present: , 
The Hou’ble F. B. Kemp and F. A. Glover, 
Judges, 
Hitianenient of rent—Hxcess land. 
Case No. 2268 of 1870. 


Special Appeal froma decision passed by 
the Officiating Judicial Commissioner of 
Chota Nagpore, dated the 8rd Angust 
1870. modifying a decision òf the Assist- 
ant Commisisoner of Burhee, dated the 
13th December 1869. 


Baboo Kunchun Deo Singh (Defendant) 
Appellant, 
versus 


Tekact Sidh Nath Singh (Plaintiff) Ne- 


o  -spordent. 


Baboo Tarwok Nath Dutt for Appellant. 


Baboos Mohesh Chunder Chowdhry ond 
Gopal Chunder Lookerjee for Respond- 
ent. 


`K 


A suit for a knboolent ata given rent, where the rat® 
eaimed is foand to be above what is fair and equitable, is 
Sid. Weekly Baren Yolen Canale, ere 
ot ugh the rats sked only for excess jand: ` , 

Glover, J.—Wer think that this cage 
should be governed by the decision of the Full 
Bench in the case of Golam Mahomed and 
another versns Aamut Ali Khan Chowdhry, 
reported in Volume X, Weekly Reporter, 
page 14. The plaintiff brought his suit for 
akubooleut at a certain rate. He said that on 
measurement the defendant was found to 
hold 154 beegahs 12 cottshs 19 dans in 
excess,on which the proper rent at the rate 
of 8 rupees per beegah was 408 rupees 2 
annas 9 pie. The defendant objected that 
he only held .50 beegahs; and that even 
if he had held any thing more than 50 
beegalis, still the rate claimed was excessive 
as he had brought the land onder cultivation 
at his own expense and at very considerable 
trouble. The onse was the subject of various 
remands in the lower Courts, all on the sub- 
ject of what was a feir and proper rate of 
rent; and the Judicial Commissioner on the 
8rd remand found thatthe proper rates of 
rent for the jand were 3 rupees, 2 rapees, 
avd l rupee 4 annes per beegah, reducing, 
that is, the plaintiff's claim from rupees 403- 
2-9 to rupees 846-18-1. 


It appears to us that this cose exactly 
comes under theruling above-quoted. Here, 
as in that case, the landlord came into 
Court to obtain a kubooleut ata given rate 
of rent, and the jadgment of the Court below 
on the evidence was that that rate of rent 


-which he demanded was considerably above 


what was found to be fair and equitable. 


‘It is contended by the pleader for: the 
special appellant that this is not properly 
a sult for enhancement; that the measure- 
ment was made to find out what excess lands 
the defendant was in possession of, and it 
waa only on that excess that rent was asked. 
Bat neither was the Full Benoh decision a 
suit for enhancement,—it was a case fora 
kaboolent at specified rates: and this case 
appears to be precisely the same. Then 
ngain it is said that even if the Full Bench 
ruling does apply, the plaintiff has prevent- 
ed himself from taking advantage of it by 
consenting to three successive remands io 
the lower Courts without taking the objec-_ 
rion now taken by him. We may observe 
ihat these remands in the lower Court were 
simply to find what were fair and equitable 
rates, and this mode of proceeding was taken 
by the Court at its own iuatance, It does 
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not appear that either the plaintiff or de- 
fendant were consulted as to the means the 
Court thought pioper to take in order to 
arrive at a proper decision ; and in any oase 
we do not see how the defendant could bave 
taken any objection until he knew the result 
of the enquiry, for that enquiry might have 
resulted in a finding that the fair and proper 
rent was what he himself was willing to 
pay. 


We think, therefore, that the special ap- 
penl muat be allowed, the judgment of the 
Court below reversed, and the suit of the 
plaintiff dismiased with all costs. 


The 20th March 1871. 
Present: \ 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Motlose—Service on Pleaders. 


Case No. 2872 of 1870 under Act X of 
1889. 


Specitl Appeal from a decision passed by 
the Offiviating Judge of Purneah, dated 
the 21th Juns 1870, affirming a decision 
of tha Deputy Collector of that District, 
dated the 9th February 1869. 


Ishur Dutt Mundul (Defendant) Appellant, 
versus 


Shib Pershad Thakoor (Plaintiff) Respond- 
ent, 


Baboo Khettur Mohun -Mookerjee, for Ap- 
pellant, 


Baboos Hem Chunder Banerjee and Taruck 
Nath Sein for Respondent. 


Berrios upon a respondent's pleaders is good service 
upon himself, so far as notice of the appeal ts con- 
cerned, i ° 


Glover, J.—THERe ore no grounds for 
this special appeal, The suit was for rent 
and was decided ngainst the defendant. He 
appealed to the Judge, and after a remand 
the appeal was disposed of in his absence 
nnder the provisions of Section 846 of Aot 
VIII of of 1859. The Judge” remarks that 
although notice was daly served on the ap- 
peHant, he did not make his appearance on 
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the day fixed ; and he therefore proceeded to 
dispose of the case on such evidence as 
was before him. On that evidence, he 
found that the plaintiff was entitled toa 
decree. The special appellant’s pleader 
desires to take a ground which is not to be 
found in the written grounds of special 
appeal, to the effect that thereis no sufficient 
proof on the record that notice was served 
on the appellant No sufficient reason is 
is given why we should admit the objection 
at this stage of the case, the less so as we 
find that the Judge mentions in his decision 
that notice was duly served. Moreover, it 
appears that plenders had been appointed by 
the appellant to conduot his appeal bofore the 
Judge, and it is admitted that notice was 
duly served upon and received by these 
pleaders ; so that under any circumstances, in 
the spirit of the Code of Civil Procedure, 
service upon these pleaders would be good 
service on theiremployers, so far as notice 
of the appeal was concerned. 


Another objection taken is that the Judge 
has deolded the case winhont fixing or de- 
termining the issues laid down by the High 
Court in its remand order. Looking to that 
order, we find that the only issoe which the 
Judge was directed to try was whether the 
defendant was teinant to the plaintiff for the 
whole of the land or not, as there had been, 
it appears, certain portions of the land 
which were claimed by other parties, and 
in respect of which the defendant claimed 
exemption from any liability to pay rent to 
the plaintiff. This issue we find that the 
Judge did try, for he says distinotly—“ I 
proceed to see what evidence there {fs as 
to the plaintiff being the landlord of the 
defendant for thé whole land claimed, and 
what evidence as to rates.” This objection, 
therefore, falls to the ground. 


- The last objection that there is no evi- 
dence to warrant a decree at the enhanced 
rent claimed is altogether untenable. 
There is on the record the report cf an 
Ameen, who went to the spot and made en- 
quires as to the rates, which report the 
Judge believes. This report undoubtedly 
was legal evidence on which the Judge 
could come to a decision ; and if there was 
no evidence brought forward to rebut it, that 
was the appelinnt’s own fault. “He chose to 


keep away while the appeal was being heard . 


and must take the consequences. 


The special appeal is dismissed with 
costi 


” -w 
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The 20th March 1871. 
Present; 

The Hon'ble H. V. Bayley and G. C. Paul, 
Judges. 
Butwarrah—Jurisdiction — Right of 

action. 


Cases Nos. 2420 and 2421 of 1870, 


Special Appeals from a decision passed by 
the Subordinate Judge of Bhangulpore, 
dated the 17th August 1870, affirming a 
decision of the Moonsiff of Soorwgurrah, 
dated the 18th Afay 1870. 


Koonj Beharee Singh and another (Defend- 
ants) Appellants, 


versus - 
Neeroo Singh (Plaintiff) Respondent. 
Baboo Doorga Doss Duti for Appellants. 
No one for Respondent. 


Bayley, J.—-Tuxpe is no ground what- 
ever for these appeals. 


Both the Courts below have come to a 
finding of fact, whether right or wrong, 
that the defendants, appellants, have neither 
title nor possession. The Lower Appellate 
Court has gone upon the oral and the doon- 
mentary evidence, has considered the regia 
tered leases, Collectorate dakhilas, and other 
documents produced in the case; and it is 
after a consideration of the whole evidence 
that it has come to the conclusion that the 
plaintiff has made out hia case, and the de- 
fendant has failed to rebut it 


It is urged that the butwarrah proceedings 
of the Collector ara final, They are so for the 
purpose of fixing the proportionate area and 
proportionate assessment of Government re- 
venue, but they ate not to preclude parties 
from coming into Court for the enforcement 
of their civil right under Section 1 Act VIII 
of 1859. 


Both the appeals are dismissed, as both are 
admitted to be governed by one decision in 
special appeal,—special appeal No. 2420 with- 
out costs, as no one appears; No. 2421 with 
costs, 


Paul, J.—I quite agree. 
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The 20th Maroh 1871, 
Present: 


The Hon'ble H. V. Bayley and G. C. Paul, © 


Judges. 


Proceedings of lower Oourta—Oom-« 
missions—Section 180 Act VIIN. 
1859—Bvidence. 


Case No. 2571 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Rajshahye, 
dated the 8th September 1870, reversing 
a decision of the Sudder Aloonnff of 
that District, dated the 29th January 
1870, 


Ramrukha Roy J m (Plaintif) Appel- 
b 


OET IKS 


Gobind Doss Byragss and another (De- 
fendants) Respondents. 


Mr. J. S. Rochkfort for Appellant. 
No one for Respondents. 


In proceedings suchas the deputation for a local Inves- 
tigation of spona other than an oficer appointed for 
the purpo o executing such commissions, it must be 
assumed that what is done by the lower Courts is rightly 
done until the contrary is proved. 


Whee an order for a looal in tion under Sectlon 
180, Oods of Civil Procedure, is not objected to by the op- 
pee | in if is mada, the Court is Justified 
in 
and the 
Leco d 


Paul, J.—Ix this case two points have 
been taken in special appeal. The first is 
that the Subordinate Judge was wrong in 
deputing a mohurir of his Court to make 
the local investigation. Itis said that Sec- 
tion 180 Act VIII of 1859 provides that 
where the Court considers a local enquiry 
requisite “it may issue a commission to 
“an officer of the Court appointed to exe- 
“cute such commissions, or if there be no 
“ such officer, to any suitable person,” &o. 
It is argued that the mokurir was not an 
officer appointed to execute the commission, 
that there is nothing to shew that there was 
no officer of the Court who ooald execute it, 
and that therefore the deputation of the 
mohurir by the Subordinate Jadge to make 
the- local investigation was illegal and erro- 
neous. i 


as evidence the report of the Commusadoner 
positions taken by him, belog a part of the 


Now, on this point, we have to observe 
that in all cases like the present it mast be 


z B 


¢ 
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assumed that all what is done by the lower 
Courts is rightly done until the contrary Is 
proved. We must take it. therefore, that 
when the Subordinate Judge deputed the 
mohurir for the investigation, there was no 
proper officer of the Court available for thé 
purpose ; and in the absence of any such of- 
cer he was under the law entitled to depute 
any suitable person whom he thought fit for 
the occasion. The first point therefore 
foils. 


The next point taken is that the report 
of the mohurir was altogether irregular and 
informal, and that the Subordinate Judge 
ought not to have considered it. 


Now, Section 180 Act VIJA of 18659 pro- 
videe—" In any suit or other judicial pro- 
“geeding in which the Court may deem a 
* local investigation to be requisite or pre- 
“ per for the purpose of elucidating the mat- 
“ ters in dispute, the Court may issue a com- 
‘mission to an officer of the Court appoint- 
“ ed to execute such commiasion, or if there 
t be no such officer, to auy sultable person, 
“ directivg him to make such investigation 
“and to report thereon to the Court.” 
The Section then, after providing that sach 
Commissioner shoald have power to examine 
‘witnesses, documents, &c., goes on to say— 
“ The report aud deposition shall be taken 
“ na evideoce in the suit nod shall form part 
* of the record ; but it shall be competent to 
“the Court or to the parties to the sult or 
“avy of them, with the permission of the 
“ Court, to examine the Commissioner per- 
“ sonally in open Court toaching any of the 
“ matters referred to him or mentioned in his 
ti report, or the manuer iu whioh he may have 
“conducted the investigation.” 7 


In the present cnse, the question was 
whother the lands in snit belonged to and 
rero in the possession of the defendant, and 
with n view to the determination of this 
question the Court deemed n local investi- 
gation necessary. The order that there would 
be such Jacal isvestigation was not objected 
to at the time by the special appellant. The 
result of that investigation wns that if was 
found that the lands which were formerly 
the chnkran lands of the defendant had been 
resnmed by the zemindar befvre: the mort- 
gage wns made, and from this circumstance 
the Subordinate Judge did not consider it 
probable that the defendant should have 
mortgaged such land, and the plaintiff being 
a resident of the same place and as euch 


fully acqueluted with the faota ‘should bare 


*, 
= =. 


advanced money upon the mortgage of such 
lands. We think that the report of the, 
Commissioner deputed in this case and the 
depositions of the witnesses taken by him 
forming pnrt of the record, the lower Court 
was justified in viewing that report as evi- 
dence. Besides, the finding which the Lower 
Appellate Court has come to in this case is 
not only based upon the report but also upon 
the fnota and gircgmstances of the case in 
evidence. 
the second objection has any force in it. 

The special appeal is dismi bot with- 
out costs, no one appearing for the respond- 
ents, 





The 21st March 1871. 


Present: 
The Hon’ble F. B. Kemp and F. A. Glover, 
wdges. Š 


Mesre profits—RBxecution., 
Case No, 447 of 1870. 


Miscellaneous Appeal from an order passed 
the Officiating Judge of East-Byrd- 
wan, dated the 10th September 1870, 
modifying an order of the Subordinate 
EN of that District, dated the 25th June 
1870. l 


Janokoe Nath Mooketjee and others (Judg- 
ment-debtors) Appellants, 


VET sus 


Raj Kristo Singh (Decree-holder) Respond- 


ent, 


Baboos _Bhyrub Chunder Banerjee and 
Umbika Chura Banerjee for Appellants, 


Baboos Chunder dladhub Ghose and Ashkoo- 
‘tosh Mookerjee for Respondent. 


Where a decree awards mame profits up to the date of ` 


Institution of the suit, the Court axeontmg it has no 
power to give more, 

Glover, J.—Tue point in this nppeal is 
whether a creditor who las got a decree for 
possession and for wasilat from the date: 
of ouster to the date of institution of euit, ean 
in execution have the mesne profits calcu- 
lated aud awarded up to the date on which 
he geta possession, 


We do not think therefore that - 
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The Lower Appellate Court las held that 
this is a qnestion regarding the amount of 
mesne profits, and as such can be decided 
under the provisions of Section Il Act 
XXIII of 1861, aod that no separate suit 
for the mesne profits occurring between the 
institution of suit and possession in exe- 
cution need be broaght. The Judge ac- 
cordingly awarded mesne profits, as found 
by the Ameen, up to the date of the deoree- 
holder’s getting possession, 


We think thatthe Judge was wrong. The 
Toeaning of that part of Section 11 quoted 
by him has been discussed at some length 
in the case of Hur Mohinee Chowdhbrain 
versus Dhun Monee Chowdhrain, X Weekly 
Reporter, p.62 ; and we concur in the view of 
the law taken by the learned Judges in that 
oase that ‘‘ the words ‘ payable io respect of 
“the subject-matter of a suit,’ can only be 
‘rightly spoken of that which is due to 
“ some one under an obligation already ex- 
“isting. Mesne profits, then, whioh are 
“ essentially of the nature of damages, can 
-* only be payable when they are dues under 
an order of Coart.”—(Phear, J.) 


The point wna also considered in the Fall 
Bench case of Modhoosoodun Lall versus Bhi- 
karee. Singh, VI Weekly Roporter, p. 109 ; 
andit was held that the questions referred to fn 
the latter portion of Section 11 Act X XID 
of 1861 were questions of amount only. 


And again in the onse of J. P. Wise 
versus Rujendro Koomar and others, XI 
Weekly Reporter, p. 200, it was laid down 
that * it ia an essential part of a deores 
“ which orders mesne profits to be assessed 
“ in execution to fix the period in respect of 
“which such mesne profits are to be 
assessed,” 


In the present cose, mesne profits were 
by the terms of the decrees given from the 
date of ouster to the date of institution of 
Buit ouly; and that there was nointention of 
giving more seems probable froin the peculiar 
wording of the order which makes the pay- 
ment of costs to depeud on how mach of tho 
plaintiff's claim for wasilat was an injury 
found to be proved. At all eventa, it is quite 
clear that nothing in the decree gave thie 
decree-holder mesne profits for any time be- 
youd the date of institation of snit, and that 
if he desires to get them for a further period 
he must bring a suit for the purposs suppos- 
ing Lim to be still in time to do so. 
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That such a suit could have been brought 
ha3 been already decided by the rulivg in 
Ranse Sarno Moyee versws Protap Chunder 
Baurrooah, XIII Weekly Reporter, p. 15. 


The pleader for the special respondent has 
referred usto the onse of Hokum Bibee vs. 
Khaja Mahomed Moosn Khau, VI Weekly 
Reporter, p. 14, in which it wes held thine 
mesue profits fur the period during which the 
deoree-holder executing his decree was kept 
out of possession by the opposite party 
could be awarded under Section 11 of Act 
XXIII ; but the ralings we have referred to 
nbove and which we propose to follow, are 
both of them later in date than the one 
quoted for the special respondent ; and one of 
them is the decision of a Full Bench. 


We think that the Court execnting this 
decree had no power to do more thun assess 
the wasilat which were decreed, and that 
the Judge was wrong in holding thatit had 
such power, 


The decree is allowed, and the‘order of 
the Court below reversed with all costs. 


Tho 2lat March 1871. 
Present: 


The Hon'ble A. G. Macpherson and Onoo- 
cool Chunder Mookerjee, Judges. 


Magistrate's award—Chapter XX Act 
ZIV of 1861—Right of action. 


Case No. 1385 of 1870. 


Speozal Appeal froma decision passed by 
the Judge of Tipperah, dated the 26th 
May 1870, reversing a decision of the 
Moons ff of Begumgunge, dated the 29th 
August 1869. ° 


Madhaob Chunder Gooho and others (Defend- 
ants) Appellangs, 


verrUs 


` 


Kumla Kant Chuckerbutty and others 
(Plaintiffs) Respondents. 
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Baboos Anund Chunder Ghossal and Sree- 
nath Banerjee for Appellants. . 


Baboos Kalee Mohun Doss and Doorga Mo- 
Aun Doss for Respondents. 


Whare a Magistrato proceeding under Chapter XX 
of the Criminal Proosdure Code removed a bridge, it 
was hold that a sult would not He for a naked declara- 
tion of right without any consequential relief against 
parties no farther interested in the matter than that 
they had put the Magistrate in motion. 


Macpherson, J.—Im this case the plain- 
tiffs hed erected a bridge extending from 
one bank of a kkal to the other, both banks 
being thelr own property. This bridge was 
removed by the Magistrate, who proceeded 
under Chapter XX of the Code of Criminal 
Procedure. The Magistrate in removing 
the bridge is said to have been put in motion 
by the defendants, whose object in getting 
the bridge puiled down was to prevent 
people from going over by it fo a haut, 
which is held on the plaintiffs’ land. The 
defendants appear to have a Aaué of their 
own, which is held some little distance off 
but in the same neighbourhood. The bridge 
having been removed, the plaintiffs instituted 
the present suit The plaint expressly, on 
the face of it, seeks to set aside the order of 
the Magistrate and for a declaration of the 
right of the plaintiffs to re-construot the 
bridge palled down. 


The first Court without going into the 
ease decided that such a soit will not lie, 
The Judge has held in effect that the suit 
will not lie in the exact form in which it 
was brought, that is to say, that it will not 
lie so far as it seeks to set aside the order of 
the Magistrate, or so far as it seeks to have 
the bridge re-boilt, but that it will lie go 
far merely as it prays fora declaration of 
the right and tifle of the plaintiffs. The 
Judge remanded the case to the Moonsiff to 
try the question of the right of the plaintiffs 
to erect a bridge. He says—“I am of 
‘ opinion tha@thia suit will lie to try the 
“« plaintiffs’ right, from any usage or on other 
«« grounds, to ereot a bridge over the river 
« in dispute, Should they obtain a decree 
«of right, & e., declaratory decree, thay 


“ who, I have no doubt, would direst what 
“ the height of the bridge ought to be; for 
“ should another bridge be built of the same 
“ description as ‘that ordered to be pulled 
“ down, no declaratory decree of right to 
“erect a bridge would prevent its being 
“again ordered to be pulled down if it still 
proved an obstruction to navigation.” 


The Jadge, rightly considering that the 
Full Bench in the case of QOojul Moyee 
Dassee versus Chunder Koomar Neogee, 
(XII Weekly Reporter, page 18, Fall Bench 
Ralings) only held that a civil suit will not 
lie to reverse the Magistrate’s order, was of 
opinion that although the order of the 
Magistrato must stand, the Civil Court 
could nevertheless go into the question 
of the rights of the parties, and make such 
a declaration as to them as the pleintiffs 
sought. 


I am of opinion that the Judge is wrong, 
and that the suit ought to have been dis- 
missed. In the first place the deoree, which 
the Judge says the plaintiffs may be entitled 
to, differs substantially from the decree 
which the plaintiffa sought. They asked 
for such a decree os would give them back 
the bridge which had been removed. Bat 
the Jadge holding them not entitled to such 
a decree, deems them entitled to a naked 
declaration of right to have a bridge there. 
It ia very questionable whether upon this 
ground alone the Judge’s order of remand is 
not bad. However that may be, I think the 
remand is wrong because such a decree as 
the Jadge contemplates is a mere declaratory 
decree giving no consequential relief, and 
‘from which in fact no relief coald be obtain- 
ed. A declaration such as the Judge pro- 
poses would practically in no degree improve 
the position of the plaintiffs. It at best 
would be binding only upon the defendants 
in the present suit, whose sole interest in 
the matter, as the case at present stands (if 
it can be snid to be an interest), is that they 
‘sat the Magistrate in motion in the proceed- 
inge which he has taken. Supposing sucha 
declaration was made by the Coart, what 
would it avail the plaintiffs against subse- 
quent proceedings under Chapter XX of the 
Criminal Procedure Code taken hereafter 
by the Magistrate against # new bridge 
built by the plaintiffs ? The ‘bridge which 
the plaintiffs had has been removed, and 
doubtless if they re-build it as it was it will 
again be removed. Bat if they build it one 


« ahould petition the Magistrate eccordingly, | new plan, in sych a manner for instance as 
‘ e eine © 


` 


me 
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to prevent its being considered by the Ma- 
gistrate to be an obstraction to the naviga- 
tion of the Akal, it is quite possible it may 
not be objected to by the Magistrate, and 
that it may answer all the purposes of the 
bridge the removal of which is now com- 
plained of. 


The precise question’ now before us does 
not seem to have been decided yet. Cer- 
tainly, it was not decided or even approached 
in the case of Tarack Nath Mookerjee versus 
the Collector of Hooghly (XIII Woekly 
Reporter, pnge 13), which seems to be in 
some degree relied upon by the Judge as 
supporting the view which he takes. ‘That 
was a cenge which turned wholly upon the 
proceedings of the Magistrate having been 
irregular and without jurisdiction. And 
the point decided in that onse wna the 
personal responsibility of the Magistrate for 
acts done by him irregularly. without joris- 
diction, and without due care. The Foll 
Bench decision which has been already nl- 
lauded to merely Gecides that the Magis- 
trnte’s order cannot be set aside, And 
the case of Buroda Pershad Moostafeo 
persuna Gorn Chand Moostafes, reported 
in XII Weekly Reporter, page 160, also 
does not decide this question. 


Looking at the decided ensea and at 
Chapter XX of the Criminal Procedare 
Code, it appears to me that it must be con- 
sidered now ns eatablished that the decision 
of a Magistrate, when regularly arrived at, 
(and for the purposes of the present appeal 
it must be taken that the proceedings were 
regularly held) is conclusive as regards the 
particular act done by him; and I do not 
think that a sait will lie for a naked de- 
claration of right, without auy consequentinIi 
relief, against persons who are not further 
interested in the matter than that they were 
the persons who pat the Magistrate in mo- 
tion. 


I think the Judge’a decree ought to be 
set aside, aud that the plaintiffs’ suit ought 
to be dismissed with costs in all the Courts. 


‘Mookerjee, J.—I concour. The Judge 
wns also of opinion that the Magistrate’s 
order passed under Chapter XX of the Cri- 
minal Procedare Code was passed with jv- 
risdiction, and could not be set aside by a 
civil suit The Judge should have stopped 
there and dismissed the suit. His order of 
remend is clearly wrong and must be set 
aside, i 


THH WEEKLY REPORTHIL 


Rulinge. 296 


The 2lat March 1871. 


! 


Praesent: 


The Hon’ble A. G. Macpherson and Onoo- 
cool Chunder Mookerjee, Judges. 


ho 


Right of way—User— Limitation, 
Case No. 1400 of 1870. 


Special Appeal from a decision passed by 
the Judge of Tipperah, dated the 30th 
April 1870, modifying a decision of the 
Moonsif of Noornxggur, dated the 25th 
August 1869. 


Joy Doorga Doasia (one “of the Defendants) 
Appellant, 


versus 
Juggernath Roy (Plaintif) Respondent, 
Baboo Mohinee Mohun Roy for Appellant. 


Baboos Chunder Madhub Ghose and Bho- 
wanee Churn Dutt for Reapondent. 


In oder to establish a right of way the person claim- 
ing must prove uninterrupted user tor a certain length 
of time; and, uf hu right 1 interrupted, must go into 
Court at oroe, 

No length of time oan give a perty such 


destroys all the ili rend tig of the servient property, 
69. & shagging ngar to the POB KORONA aie of a 


A property for purpose of driving cattle over 


Macpherson, J.—I ax of opinion that the 
decision of the Lower Appellate Court onght 
to be reversed. 


The plaint on the face of it shows that 
the rights of way now olaimed by the plain- 
tiff (if they ever existed) were, as regards 
the plots Nos. 1 and 2, interrupted by the 
defendant so long ago os the Bengalee year 
1268, ; and as regards plot No.8, were iu- 
terrupted so long ago as the year 1273. 


Now this muit was instituted on the 3rd 
of March 1869, about 4 years anbsequent to 
the interruption of the right to pass over 
No. 8, and 8 or 9 years subsequent to the 
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interruption of the user of the other rights 
of way now claimed. 


In order to establish a right of way, there 
is no doubt that the person claiming it must 
prove uninterrapted user for a certain length 
of time; and that if his right is interrupted, 
he mast go into Court af once if he wishes 
to maintain the right. The present plaintiff 
did not come into Court for many years af- 
ter his enjoyment of his alleged right was 
put an end to; and I think that his suit 
was in consequence bad on the faos of it, 


Farther, it seems to me that the Lower 
Appellate Court was wrong in holding that 
any legal right of way was proved over 

xo. 3. 


The Court of first instance on personal 
investigation of the property found that the 
right claimed over No. ‘8, was a right of 
driving cattle generally over certain plots 
of ground that once lay fallow bat latterly 
were cultivated. And the ‘Moonsiff held 


that there was no right of way esta- 


blished. 


The Judge, however, says that the plaint- 
iffe cows have been for very many years 
driven by him aver these lands, and thst 
this must be considered to have given him 
a right of way which cannot now be inter- 
fered with. 


If the having driven the enttle over the 
Janda generally,—that is to say, not by any 
partioolar path but straggling promiscnously 
over the lands,—which ts the right claimed 
by the plaintiff, be held to give the plaintiff 
aright in al] time to come so to drive hia 
cattle, it would be interfering with the lands 
‘to such an extent as to make it impossible 
that they should ever be used for any usefal 
purpose. Bunt aright of way or other ease- 
ment must not he eo large as to extinguish 
or destroy all the ordinary uses of thé ser- 
vient property (sea Zumeer Ali, 1 Weekly 
Reporter, page 280); andin my opinion no 
length of time would have given the plaintiff 
such a right as họ claims, namely, a strag- 
gliug right to the promiscuous use of the 
whole property for the purpose of driving 
his cattle over it. 


On the whole, I think that the appeal 
ought to be allowed, the judgment of the 
Lower Appellato Coart reversed, and the 
snit of the plaintiff dismissed with costs in 
_ all Courts. 


Mbokerjee, J,—I concur. 


The 21st Maroh 1871. 
Present: 


The Hon’ble A, G. Macpheraon and Onoo- 
cool Chander Mookerjoe, Judges. 


Grounds of appeal—Omiasion by Court 
— Procedure — Mahomedan law — 
Husband and wife—Contraot—BMain- 
tenance. 


Case No, 2028 of 1870. 


Special Appeal from a decision passed by 
the Judge of Tipperah, dated the 25th 
June 1870, affirming a decision of the 
Subordinate Judge of that District, dated 
the Gih December 1869, 


Yuasoof Ali Chowdhry (Defendant) Appel- 
lant, 


_ verse 


Massamat Fyzoonlesa Khatoon Chowdhralu! 


Plaintif) Respondent, 
Baboo Kalee Mokun Doss for Appellant. 


Baboos Romesh Chunder Milter and Sree- 
nath Doss for Respondent. 


Whore a ground of appeal stated in the written me- 
morandam. is not alluded to when the Eppen comes on 
for the Court is not at fault 
omega? 1s, I£ having head bw attention called to 
t, a Judge fails to deotde auch pant, the proper course 
for the partes aggrieved is to ask him to review his 
judgment, 

In order to satisfy the High Court that 4 point which 
the Judge omitted to notion was actually taken in the 
oral pleadings, « party marv put in ether an affidavit of 
rid eae who heard the ot a copy of. 
the petition to the Judge drawing attention to the omis- 
slon, with his order, x 

Where a Mahomedan wifes in re-conveying to her hns- 
band the property received from hiin in lien of dower, 
took from him a written agreement in whioh he core- 
nante to pay her a certain sum of money annually with- 
out objection or demur, HELD that the husband oould 
not avad payment on any of ths pleas on which a 
Aahomedan husband ooald avoid the payment of main- 
tenance to a wife. 


Macpherson, J.—I ax of opinion that the 
judgment of the Appellate Coure is right 
and ought to be affirmed. , 

It is contended that wa ought to remand 
the case in order that the Judge, may decide 
ihe question whether or not the defendant 
is entitled to the 350 rupees mentioned in 
the pleadings, 

‘Fhe Judge in his decision takes no notice 
whatever of this question, 
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It is argged that inasmuch ns one of the 
Written grounds of appeal filed in the Lower 


Appellate Court related to this matter, we | p 


are now bound to remand the case for an ex- 
press decision of this point. 

I think we are not bound to do any thing 
of the sort, when there 1s nothing to induce 
us to suppose that the Judge was ever asked 
to-express any opinion as to these 860 ru- 
pees. Grounds of appeal sre daily stated 
in the written memoranda of appeal which 
are not alluded to when the appeal comes on 
for hearing. If they are not then alluded 
to, it is the fault of the parties and not of 
the Judge if no decision is passed upon 
them. 


If a distinct issue such as this as to the 
rupees 850 had ever been urged before the 
Judge, if his attention had been called to ft 
at all, I have no doubt that he would have 
decided it. If he, baving had his attention 
called to it, failed to decide the point, the 
proper course for the appellants to pursue 
was to ask bhim to review his judgment and 
add to it the decision which le had omit- 
ted 


The appeal in dismissed with costs. 


Mookerjee, JI entirely concur. I think 
it is a serious impotation on a Judge to say 
that he has not paid avy attention to a par- 
ticular plea distinctly raised before. Lim in 
argument, It myst be shown to us clearly 
that the point was actoally pressed in the 
Lower Appellate Court before ye can re- 
mand the cage to the' Judgb for an opivion 
on that point. Itis not-sufficient to allow 
that the written grounds of appeal contain 
the objection ; for we find that the pleaders 
seldom urge all the objections contained in 
the memotanda of appeal. In the exercise 
of, their discretion, they often abandon many 
of them which they consider to be unten- 
able or frivolous. 


In all cases where the Courts below reai- 
Jy omit to notice a particular objection urg- 
ed, the parties ought to be able to autisfy us 
that the point was actually taken before the 
Jadge in the oral plendings. This can be 
done either by an affidavit of some person 
actually present in Court who heard tlie 
point raised, or by a petition to the Judge 
drawing his attention to the omission and 
asking him to°pass an opinion on the parti- 
euler pointe A copy of this petition with 
the order of the Judge mny be snfficient to 
show that the point was raised before him. 


° In the absence of any such evidence, wọ are 
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bound, I think, to presume from the fact of 
the Judge taking no notice whatever of the 
oint, said to hare been pressed before him, 
that it was in fact never pressed. 


As regards the point of Mahomedan law 
rnised in the cose to the effect that thg 
plaintiff is not entitled to the maintenance 
claimed on the ground of her being a 
“rebellious wife” who had refused to live 
with ber husband, the defendant, I am of 
opivion that the contention is entirely un- 
tenable. The Judge is right in holding that 
the contention does not arise in this case. 

The plaintiff does not sue for maintenance 
in right of her being a wife of the defen- 
dant under the Mabomedan law for the.first 
time in this suit; but it appears that the 
plaintif when re-conveying the property 
ussigned over to her by the defendant in 
jieu of dower, had token a written agreement 
from the defendant in which the defendant ` 
had expressly agreed and covenanted to 
pay annually the sum of 600 rupees to the 
plaintiff without any objection or demur. 
This agreement was therefore for a valuable 
consideration paid by the plaintiff to the 
defendant. In this suit, the plaintiff is 
ouly demanding this sum of money which 
in the ngreement however is called a “sum 
allotted for her maintenavce.” The plain- 
tiff, it therefore appears to me, is not claim- 
ing a maintenance in the strict sense of 
that term from the defendant because she 
wns his wife ond os such entitled to some 
malntenanoe, but she is asking the defendant 
to fulfil the terms of the contract entered 
upon by him with her in this agreement. 
There is no stipulation in this deed that the 
plaintiff will be entitled to this sum in case 
only of her living in the same house with 
the defendnnt, or that she would forfeit this 
amount jf she lives elsewhere. I think 
therefore that the point of Mahomedan law, 
pressed upon us does not arise in this case, 
This is a suit founded on an express con- 
tract of the defendant to pay a certain sum 
of money annually to the plaintiff in consi- 
deration of her relinquishing the property 
she obtained os her dowry for the term of 
the natural life of the defeadant. The fact 
of plaintiff being the wife of the defendant, 
or this aunoity or allowance being called 
“ maintenance,” would not change the real 
character of the allowance, and enable the 
defendant to plead any of the pleas on which 
a claim to maintenunce by a Mahomedan 
wife can be ayolded by the husband ander 
the Jaw of that religion. Here are two 


parties, one has relinquished a valuable 
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property on a consideration of an annual 
payment of 600 rupees, the other accepts 
the same and covenants to pay this sum with- 
out any objection. This appears to me to be 
clearly a simple case of contract, and plain- 
tiff will succeed exactly as if she was not 
the wife of the defendant but a stranger 
who had parted with her property for a 
consideration of 600 rupees to be anuaally 
paid to her by the defendant. The appeal 
should be dismissed with all costs. 





The 21st March 1871. -~ 
Present : 


The Hon’ble J. P. Norman, Officiating Chief 
Justice, and the Hon’ble E. Jackson, Judge. 


Breach of contract—Liabtlity—Oause 
of action. 


Case No. 2187 of 1870. 


Special Appeal from a decision passed by 
the Additional Judge of Nuddea, dated 
the 15th July 1870, affirming a decision 
of the Subordinate Judge uf that Dis- 
trict, dated the 6th Dscember 1869. 


Brojo Nath Paul Chowdhry and another 
(Defendants) Appellants, 


versus 


Bimola Soonduree Dossia (Plaintiff) Re- 
spondent, . 


Baboos Taruck Nath Sein and Mohendro 
Lali Shome for Appellants. 


Baboos Chunder Hadhub Ghose and Kalee 
Mohun Doss for Respondent 


Defendants for a consideration granted to plalntifts 
a lease of certain churs, which were an accretion to a 
sxemindary and had been in the ion of Govern- 
ment, bat were at the time ander temporary settlement 
with the defendants, Subsequently defendants sold 
their reminds to tham- 
v 


not with defendants bnt with ee eit, 
party), as to the 
Gea ee reread rae e give plalnt- 
an ae for a premium 
or n money. 


Heup that ıt wos the du 
east Gat Gd wasagers 


of the defendants to take 
estsion of the Commission- 
admismon of their lability 
to. re-pay the p omniam as with interet pat an end to any 
m for for the breach of contract 
and constituted a freali oanse of action from which limi- 
tation ran. 


Norman, C. J.—Ws think there is no 
ground for disturbing the decision of the 


Lower Appellate Court. The facts -are 
shortly thase. ‘The defendants by a pottah, 
whioh was doly registered, granted a lease, 
for a consideration of a bonus or premium 
of rupees 2,587-8 annas, of 1,538 beegabs, - 
odd cottals, nt a rent of rupees 725,-in cer- 
tain churs. These churs were an accretion 
to a xemindaree called DeLee Powaeen which 
belonged to the plaintiff. The okuras had 
been in the possession of Government for 
several years; but at the time of the mak- 
ing of the pottah, the defendants bad obtain- 
eda temporary settlement of them. The 
defendants subsequently sold their xemin- 
daree Dehee Powneen to Thakoor Doss 
Gossain, reserving to theruselves the churs 
called Sattrnkatee. Thakoor Doss Gossain 
obtained a settlement of the semindares, and 
the defendants applied for a settlement of 
the chars, Botit was ultimately ordered 
by the Commissioner, by a letter dated the 
16th of Febroary 1863, that the chars ' 
should be settled, not with the defendants 
but with Thakoor Doss Gosseip, as apper- 
taining to the zemindaree. The defendants 
thus became unable to give to the plaintiff 
possession of the churs comprised in the 
putnee pottah, and the present suit is brought 
to compel them to refund the premiam, 


The evidence on the part of the plaintiff 
slows that in 1271 an interview took place 


‘between the plaintiffs and Brojo Nath Paul 


Chowdhry, who was the manager and eldest 
member of the family of the defendants, 
at which meeting Brojo Nath admitted the 
liability of the defendants to re-pay the bonus 
which .they had received with interest, 
ivasmuoh as the defendants were unable to 
give possession in accordance with the terms 
of the pottah. | 


The first Court on this evidence made a 
decree in favor of the plaintiffs, declaring 
them entitled to a return of the bonus toge- 
ther with rapees 200 which had been sub- 
sequently paid as rent. 


From that decision there was an appeal 
to the Judge, and the principal point argued 
before him, and again before ourselves, has 
been that the suit is barred by limitation. 


The first Court finds that the plaintiff's 
statement that Brojo Nath Paul Chowdhry, 
as manager of the defeudanted family and 
affairs, had agreed on their behalf to re-pay 
the money is proved; and if that be so, 
there is no question whatever that the agree- 
ment between tha plaintiff and the defend- 
aut Brojo Nath amounsed to an agreement’ 
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sue their rights and offered to pay back the 
bonus to the plaintiffs, it was not incumbent 
on the plaintiffs to fight out a battle which 
was not their own. 


We think, therefore, that the decree in, 
favor of the plaintiffs was correct. 


The decree of the Lower Appellate Court 
is affirmed with costs. 


to put an end to any claim that might arise 
in a suit for damages for the breach of the 
original contract, and constituted a fresh 
canes of action; and as this suit was brought 
within three years from that date, it would 
clearly in any view of the case be within time. 


The defendants, however, preferred an 
appeal againat the decision of the Subordi- 
nate Judge on that point, and the Judge on 
nppenl omits to express any opinion as to 
whether the admission on the part of Brojo 
Nath, which was denied by him, was really 


made as alleged. The 21st March 1871. 


Wea, therefore, cannot rest our decision in Present: 
affirming his judgment on an assumption | The Hon'ble F, A. Glover and W. Ainslie, 
that the admission was mode, It turns out, Judges. 


however, that the pottah being a duly regis- 
tered pottah and contnining a contract to 
give possession at the commencement of 
1268, the suit was originally brought with- 
in six years from the commencement of 
1268, and is therefore clearly within time. 


Posseasory auit--BRent-froe title— 
Onus probandi, 


Case No. 2338 of 1870. 


Special Appeal from a decision passed by 
the Officiating Judicial Commissioner of 
Chota Nagpore, dated the 29th July 1870, 
reversing a decision of the Moonnff of 
that District, dated the 21st December 
1869. 


Ram Narain Singh Deo Bahadoor (Plaintiff) 
Appellant, 


The defendants have nleo contended that 
no breach of contract on their part is shewn, 
We ore of opinion that the objection ought 
not to prevail. Weare certninly impressed, 
on the facts as stated to us by the vakeels 
on both sides, with the belief that’under the 
pottnh as granted by the defendants, the 
plaintiffs may bave acquired a right which 
they .could probably euforce as against Tha- 
koor Doss Gossain. ` : 


UEOrSNE 


Bistoo Thakoor (Defendant) Respondent. 


We certainly do not understand why the ; 
Commissioner should have insisted on giving Baboo Bhowanee Churn Dutt for Appellant. 


to Thakoor Doss Gossnin n settlement of Baboo Radhika Churn Mitter for Respond- 
the entire xemindaree including the accreted ent, 


churs, when, by the contract under which 


Thakoor Doss Gossnin became owner of the | Aa $ alt to recover possession of land within plain- 
* ’ ate, 1 upa free 
xemindarese, all rights to such accreted | an thet plaintif is req to ikon ip at Nra 
churs were expressly excluded., or his prodecessor had isceived rent for the’ land at 

some time aubsequent to the perpetual settlement, in 


Is appears to us, however, that it was the | Which case the onus of proving ttle falle on the de- 
duty of the defendants, as owners of the 
xemindaree, as persons who had agreed to Glover, JWMmTHIs wasa snit to recover 
give possession to the plaintiffs, to have, possession of a certain portion of land which 
taken steps to call in question the correct- | is admittedly contained within m-uzah 
ness of the Commissioner's decision in 1863, | Khoodeebank, the property of the plaintiff. 
either by suitor by an appenl to the Board | It appears that in 1278 one Sreenath Mah- 
of Revenue. It seems to us that the plaint- | ton, aryot on the land, sued the present 
iff allowed what was a rensonnble, and more | defendant for dainages for the illegal cutting 
then rensonnble, time to elapse to enable|of his orops. This suit failed, and the 
the defendunts to tnke auch steps to assert | plaintiff, as owner of the land within which 
their own title as zemindars and put the 'the jote was situated, brings this suit to 
plaintiffs in possession ; aud if it be true,; recover possession from the defendant ou 
ns we are disposed to believe that it must be | the ground that the outting of his ryot’s 
true, thot the defendants through their | crops*has dispossessed him from a portion of 
mouth.nieer. Brito Nath. elected not to pur- his property, The defence was that the 
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Jand did not belong to the plaintif at all, 
but was part of the defendant's rent-free 
tenure. The first Court found for the plain- 
tiff, holding that he hnd proved that the 
Jand was comprised within his village ; that 
he had been ousted, as alleged, by the de- 
fondant; and that the defendant had altoge- 
ther failed to prove his case. 


On appeal the Judicial Commissioner re- 
fused to attach any credence to the witnesses 
brought forward by the plaintiff, on the 
ground that in the former case in which the 
ryot had sued for damages, he, the ryot, 
had been unable to prove that the lands now 
in dispute had been cultivated by him. He 
found that although Ín thet case proof of 
Sreenath’s onitivation hnd failed, in this 
case seven witnesses Lad come forward to 
give evidence as tothat; fact and on this 
account he disbelieves the evidence and says 
that the deponitions of these witnesses can- 
hot in the teeth of the Principal Sudder 
Ameen’s decision prove the plaintif a pos- 
seasion through Sreenath; and therefore that 
the plalutiff’s case had not been proved. 


It appears to us that this decision cannot 
stand. The land being admittedly within the 
plaintifs mourah and the defendant setting 
up a rent-free title to it, all that the plaintiff 
was required to do was to show that either he 
himself or his predecessor had received rent 
for that land at some time subsequent to the 
perpetual settlement, in which case the onns 
of proving his title to the land as rent-free 
would be ou the defendant, In this onse the 
plaintiff produced no less than seven witness- 
es, Who depose to the fact that Sreenath was 
the ryot cultivating the land on behalf of the 
plaintiff and that the plaintiff had- received 
rent from him. The Judicial Commis- 
sioner’s reasons for disbelieving this evidence 
appear to us altogether insufficient, for what- 
ever may lave passed iu a previous case 
between the defendant and Sreenath can 
be no evidence whatever against the plaintiff 
in this cose ; wud even if it were treated os 
evideuce, it would be no ground for dis- 
‘ believing the evidence of witnesses who 
have distinctly sworn to the fnot of the 
payment of rent by Sreenath to the plaint- 
iff for the lands iu dispute. It is nat, 
moreover, very clear that the original oase 
brought by Sreenath decided this point 
adversely to the plaintifs contention in this 
caso. The record of that case has not been 
filed, and all"that the Judicial Commissioner 
has gone upon is a statement by the Prin- 
elpal Sudder Ameen incideptally made in 
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the course of his decision ; and considering 
that the first Court in that case had given 
a decision for the plaintiff on the ground 
that cultivation of the lahd by his ryot 
Sreenath had been proved to its satisfaction, 
it is certainly not enough, supposing even 
the former conse was evidence, to rely for 
reversing the decree of the first Court upon a 
chance remark in the midst of the Subordi- 
nate Judge’s decision in a case in which 
the plaintiff in this suit was not a party. 
In this case, moreover, we find that one at 
least of the defendant's witnesses proxes 
that part of the plaintiffs case, namely, 
that Sreenath was in possession of the land, 


We think, therefore, that the decision 
of the Judicial Commissioner has been 
come to upon what is not legal evidence, 
and that bis decision should-be reversed, 
that of the first Court restored, and this 
appeal allowed with costs, 


The 21st Maroh 1871. 
Present t 


The Hon’ble H. V. Bayley and G. C. Paul, 
. Judges. 


Hindoo Law—Adoption—Sudras. 
Case No. 2591 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Jisdge of Rajshahye, 
dated the 12th September 1870, reversing 
a decision of the Hoonsiff of Pubna, 
dated the 26th April 1870. 


Nittyanond Ghose (Defendant) Appellant, 
versus 
Kishen Dyal Ghose (Plaintif) Respondent. 


Baboos Hokinee Mohkun Roy and Issur 
. Chunder Chucksrbuity for Appellant. 


Baboo Lukhes Churn Bose for Respondent. 


Per Bayley, J.-—-The coremonies necessary in the case 
of adoption {n the superior classes are not necesvary 
in the case of adoption by a madra. Where the atlopted 
son is a member of the family, the mere miving and 
taking may be sufflment to give validity to the adoption. 


Bayley, J.—I ax of opinion that this 
special appeal most be dismissed with costs, 
The main question raised before us is that 
the mere giving and taking of the son was 
not snfficient for the purposes of adopton, 


and that there is no proof on the record of 
the narfor manaa nf thas sawemasian y-t 
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are required by the Hindoo Law to give va- 
lidity to the adoption in this case, which is 
admittedly one of a sudra. 


Another point raised is that the suit is 
baried by limitation. 


I think it is sufficient for the purposes of 
this appenl to deal with the first point only. 
Now. it is clear that the adoption was made 
‘in 1247, B. C. It is also clear that this suit 
has been bronght 30 years afterwards. It 
is also admitted tbat there was no dispute 
in regard to this property until the year 
1256, or, in other words, that from the year 
1247 down to the year 1256 there was nn 
uninterrapted enjoyment of all the rights 
that belong to an adopted son by the adopted 
eon in this case ; and itis not denied that the 
funeral rites of the father ‘were performed 
by this adopted boy. 


It is urged that these funeral rites might 
just aa well be performed by the other mem- 
bers of the family ; but this is rather beg- 
ging the question. Everybody knows that 
the sapicdas are entitled to perform the 
funeral ceremonies ; bat it is equally known 
that an adopted eon fully represents the son 
of the father, and that on the ground of 


this very representation it is he who is‘ or-, 


diuarily looked to for the performance of the 
funeral rites of the adoptive father. 


We nre referred to a onge reported at page 
9, Volume XIII, Weekly Reporter, decided 
by Mr. Justice Loch and myself; but I think 
that that onse has no benring upon the 
question at iesue in this case, Jn that case, 
although the objection tnken was that a 
sudra adoption is not valid in the absence 
of certnin ceremonies enjoyed by the Hin- 
doo Law, we found that such ceremonies 
had been performed. Jt is then ingeni- 
ously remarked that in thot case we 
gave our opinion that tlfe performance of 
those ceremonies was necessary to render 
the adoption valid, but did not express that 
opinion with regaid to the necessity of the 
Hindoo Law, but only with reference to the 
facis of the cose. We’ substantially said 
there that it was unnecessary to go into 
the question whether the ceremonies were 
absolutely requisite or not, because they 
were performed in that case and were re- 
ferred to as having been performed. On 
the other lund, we bave not been pointed 
out any decision, nor are we aware of any 
authority, raling that the seme ceremonies 


which are necessary to be observed in the 
case of an adoption in the superior classes 
are also necessary in the case of an adoption 
by a sudra. In addition to this, we have 
this prominent fact Ín the present case, that 
the adopted son ig a brother’s son, n member 
of the same family, in regard to whom the 
mere giving and taking may be suficient to 
give validity to the adoption, which has been 
called into question after the lapse of so long 
a time in the courage of which the question 
as to whether the necessary ceremonies were 
performed or not was never raised. The 
presumption, therefore, is that all that was 
necessary to render the adoption valid had 
been performed; and with this presumption on 
the one side, it entirely lies upon the opposite 
party to rebut it Now, what do we find 
that rebuttal consists of ? We have aclear 
finding of fact by the Subordinate Judge 
below in the following words :—“ The de- 
“ fendant has not been able to adduce any 
“oral and documentary evidence to show 
“ that the plaintiff is not an adopted son, and 
‘Cig not in possession of the other properties 
“left by Nimnye, and algo to substantiate his 
“ own plaas.” 


Under theses circamstancea, we think we 
should be wrong if now, after the lapse of so 
many years when the adopted son has been 
recognized as such by all the members of the 
family, has performed the funeral rites and 
succeeded to the property of hia futher, we 
are to declare the iuvalidity of his position 
as adopted son. 


In this view, we think it is needless to 
go into the question of limitation, It is 
sufficient to say that the soit has been 
brought within 12 years from the date of the 
alleged dispossession, 


The special appeal is dismissed with 
O08 ta. 


Paul, J.—I concur. I consider the desi- 
sion of the Subordinate Jadge to be a sen- 
sible aud a cnreful judgment. Without 
dwelling at preseut on the question of 
Hindoo Law raised, I thiuk that question 
does not arise In the present case ; because it 
is clear that on the death of Nimnye the 
plaintiff was, by consent of all the male 
members of the family, allowed to perform 
the sradh of Nimaye aud to succeed and 
get into possession of all the properties left 
by Nimaye., Under such circamstance, it 
would be apparently unjust and an extreme- 
ly hard case if the defendant is now allowed 
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to raise a question in regard to property 
which, by common consent of all the mem- 
bers, had been allowed to the plaintiff on the 
death of Nimaye, . 


With regard to the question of limitation, 
I have to observe that it has been found by 
the Lower Appellate Oourt that the former 
suit was a fraudulent suit, inasmuch as 
Gobind was not the proper guardian of 
Nimays. That being so the decree is not 
binding, and limitation commences to run 
from the date of dispossession, which is 
within 12 years of the present auit. 





Present: 


The Hon'ble A. G. Macpherson and W. 
Ainslie, Judges. 


Certificate under Act XSEVII of 1861 
Section £04, Gode of Criminal 
Procedure—Soction 7 Begulation 
VY of 1799. 


z=. Case No. 22 of 1871. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Patna, dated 
the 16th January 1871. 


Caxeo Abid Hossein (Petitioner) Appellant, 
versus 


Mossamut Reason (Opposite Party) Re- 
spondent. 


Mr. C. Gregory for Appellant. 
M. R. E. Tajdale for Respondent. 


Cres A died leaving a widow and two daughters, and 
property in cash and Government secureties. Noos of 
his heirs being present at the time, the Magistrate sant 
the property to the Collector as laweris, The widow sp 
plied fora certificate under Aot XXVII of 1801 and 
obtained It from the Judge, who rejected n similar appli- 
cation from one H, alleging himself to be a cousm of the 
fleceased, The widow then armed with the certificate 
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applied for the pro to the Magistrate, who, on a 
representation from H., that he had appealed to the Tigh 
Oourt, refused to deliverthe property. The widow then 
appealed to the Seasiona Judge who dismissed har ap- 
peel. She then moved the Tigh Court under Section 
404 of the Criminal Prosedure Code. 


Hap that the Wigh Conrt had no Jurisdiction to 
deal with the matter under the Section refer: ed to,—404 
Aot XXY of 1861, 


HELD that the property taken possession of by the 
Magistrate onght to bave found its way into the ons- 
tody of the O.vil Court in the manner œmtamplated by 


Section 7 Reculation Y of 1799, and that the Civil Court « 


ought to treat the property as practically in its own 
temporary care. : 


_ HrLD (asrogard’s M's. a ) that the might 
be delivered to the widow who held the PE on er 
furnishing proper security for the purpose of indemnify- 
ing the appellant IL. 


Slaopherson, J.— Wr think this rule ought 
to be discharged on the ground that we have 
no jurisdiotion to deal with the matter under 
Section 404 of the Criminal Procedure Code 
or otherwise, 


We may add, however, that the whole of 
the proceedings appear to us to have been 
wrongly conceived throughout, and that the 
property which was taken possession of by 
the Magistrate ought to have found its way 
into the care or custody of the Civil Court 
in the manuver contemplated by Section 7 
Regulation V of 1799 ; and we think that the 
sooner the Magistrate has the matter dealt 
with under that Regulation, the better it will 
be for himself if he wishes to avoid respon- 
sibility for the property which is now in his 
custody. 


As at present advised, we see no reason 
why the Zillah Court should not treat the 
property in the Magistrate’s hands as being 


practically in the temporary care of the 
Civil Court, 


As to the certificate which is the subject 
of the Miscellaneous Regular Appeal No. 22, 
we simply coufirm the order granting a certi- 
ficate to the respondent, without expressing 
any Opinion as to the relntionship of the ap» 
pellant to the deceased. But we shall order 
that proper secarity to the fullest extent, that 
can be required for the purpose of indemni- 
fying the appellant, shall be taken from the 
respondent (if it has not been already taken), 
For the purposes of caleulating the amount 
of that security, the rupees 6,000 which 
the respondent claims as being his own pro- 
perty mast be deemed as part of the estate 
of ihe deceased. 


We mako no order as to costs, 


N 
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The 22nd March 1871. 
Preterit: 


The Hon’ble F. A. Glover and Dwarkanath 
Mitter, Judges. 


Special appeal. 
Case No. 1274 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Backergunge, 
dated the 22nd Alarch 1870, reversiag a 
decion of the Moonnff of Dowlaigunge, 
dated the 29th April 1869. 


Rummeezooddeen Bhooyan (Plaintiff) Ap- 
pellant, 


versus 
Joymala (Defendant) Respondent. 


‘Baboo Luleet Chunder Sein for Appellant. 


Baboo Grish Chunder Aookerjee for Re- 
spoudent. 
If tho reasons In a Jadgment are such as can be right- 
ly mien, and the inferences anch as can be legally 
drawn, it cannot be set avide In special appeal aven if 


the Appellate Court cannot agrce with or support ali the 
reasons given. 


Glover, J.—Tais was n anit on n regies- 
tered bond, dated 16th Bhadro 1268. for 
rupees 575 principal, and rupees 425 in- 
terest, making up the total rupees 1,000. 


The defendant denied that she either exe- 
cuted the bond or that she was a party to 
registering it. 


The Moonsiff on the evidence considered 
. tho bond to be genuine and gave the plaintiff 
a decree, 


The Subordinate Judge hns reversed that 
decision and dismissed the plaintiff's sult. 


It is contended in specinl appeal that the 
Subordinate Judge ought to have compared 
the handwriting of the bond with the ad- 
mitted handwriting of Tilnek Chunder, the 
son of the principal defendant, on another 
document, this son being the person who is 
snid to have Written out the bond ; and that 
the first Court having decided the case to n 
great extent on the comparison of hand- 
writing, the Subordinate Judge ought not to 
have put that circumstance eutiuely out of 
„consideration. l 
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On referring to the judgment of the Sub- 
ordinte Judge, we find tliat this point was 
considered by him, for he remarks with re- 
ference to the Moonsiff’s finding on the com- 
parison of handwriting that the conclusion 
of the Moonsiff does not seem to him suffi- 
cient. I understand the meaning of this to 
be that, in the face of the strong reasons 
which the Subordinate Judge thought suff- 
cient to ennble him to say that the bond was 
never executed by the defendant, the mere 
comparison of handwriting wns not suff- 
cient to establish an entirely contrary siate 
of things. With reference to another part 
of his decision on the Moonsiff’s finding ns 
to the law laid down in Norton on Evidenor, 
we find that the Subordinate Judge is quite 
correct, iiasmuch as the principle of law 
laid down in that book regards only wit- 
nesses, who either from death or any other 
circumstance are not in a position to attend, 
It is urged generally by the plender for the 
special appellant that the Subordinate Judge 
Las wilfully shat his eyes to a number of 
circumstances which sre quite sufficient to 
show that the plaintiffs cnse is just and that 
the bond was renily executed by the de- 
fendant., Itis not, however, neoessary that 
we shonjd agree with or eapnort all the rea- 
sons which the Subordinate Judge has given 
for his decision. It is sufficient for the pur. 
poses of. this special appeal, if we can any 
on reading the whole judgment that the 
reasons which he has given. and the infer- 
ences which hè has diawn, are not such rea- 
sons and inferences as he could not rightly 
give or legally draw under the facts and 
circumstances of the enee, One point on 
which the Sabordinate Judge has Jad preat 
stress is, we think, a point of very great im- 
portance. We find that at the very time 
when the plaintiff is said to have lent thia 
money to the defendant on the bond, the 


| platatif’ himself was indebted to the defend- 


not in no less than rupees GOG on account 
of arrears of rent. The Gubordiuate Judge 
hns considered this n most extraoidinary 
and incredible circomstauce, that the defeud- 
aut being creditor of the plaintiff in a very 
large sum sliould at the rame time borrow 
money from him, and thus put himself in 
the position of being used fer the recovery 
of the money. 


We think, on the whole, that the plaintiff 
has made out uo case sufficient to justify 
our interferehce in special appeal, and we 
therefore dismiss this speciul appeal with 


coats. 
d 


A 
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The 220d March 1871. 
Prermi: 


The Hon’ble F. A. Glover and Dwarkanath 
Mitter, Judges. 


Joint Hindoo family—Oommensality 
— Presumption, 


Case No, 1368 of 1870. 


Special Appeal fiom a decision passed by 
the Subordinate Judge of Nuddea, dated 
the 27th June 1870. reversing a decision 
of the Aloonsff of Kooshteah, dated the 
291A Alay 1867. 


Golam Mustafa Khan and others (some of 
the Defendants) Appellants, 


CerTsus [ 


Sheo Soonduree Burmonee (Plaintiff) He- 
spondent. 


Kalee Alohun Doss nod Kashee 
Kant Sein for Appellants. 


Baboos 


Baboo Romesh Chunder-Aliiter for Respond- 
ent. 


Where part of tha family property Is elds to be 
joint, and the mombeis live in commensality, there is 
a very warrantable presumption, according to Llindoo 


- 


Law, that the family u joint. 


Glover, J.—Tnis case was remanded by 


- this Court on the 20th July 1S68* in order that 


the suit, which involved agreat number of de- 
fendants, might be tried separately as regards 
each particular patty. This hus now beeu 
done, nud both the lower Courts have de- 
cided the case in the terms of the order of 
remand. 


The suit was for possession of 12 jotes si- 
tuaied in 27 plots on the giound of iuhetit- 
tance, the plaintif claiming to succeed to 
ceriniu shares of nucesiiul estntes letetobe- 
fore held by her son. 


The defence* was. that the property was 
not ancestint or joiut, and that it wana the 
separnte acquisition of the {wo elder brotheis, 
Ram Narain and Gunga Deen, by purchase 
ot auction-sale. 


Tho Subordicate Judge lina held that the 
property was partly joint aud partly ances- 
tral, aud that the plaintiff, as heiress of her 
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minor son, was entitled to the share which 
she claimed. 


The points taken in specialappeal are, first- 
ly, that the Subordinate Judge has not tried 
the case as directed by the.order of remand,- 
inasmuch og he has not raised separate 
issues on the point of limitation in regard 
to each separate parcel of land. 


On this point, we observe that although 
the Subordinate Judge has taken the whole 
of the lauds in dispute into consideration 
nt once, {t is quite clear from the decision 
he las recorded that he considered the 
question of possession with reference to each 
partioolar plot of laud, and has in effect 
found with regard to ench plot that the 
plaintiff hos been in possession within 12 
years of suit, and that her claim is not bar- 


XN 


red by limitation. l 


The secound objection is that the mere 
uding that the plaintiffs husband lived 
with his brothers in commensnlity is not 
sufficient to raise the presumption that they 
were members of n joint undivided family. 


On this point, we observe that the Subor- 
dinate Judge has not decided that ques- 
tion simply on the ground that the parties 
lived in commensality. Hefound, no doubt, 
that the parties lived together; but he also 
found that part of the property was beyond 
doubt proved to be joint; aud taking the two 
facts together he rufsed, it appears to us, 
avery warrantable presumption according 
to the Hindoo Law that the family was 
joint and that it wns for the defendant to 
rebas that presamption. He found, however, 
that the defendant had failed to rebut it. 


The third ground ig that the Subordinate 
Judge has come to no fluding ns regards the 
defendant’s objection as regards plots 7, 9, 
12, 22 and 23. It is contended that as 
these plots were sold under reut-deorees for 
(heir owu arrears, the tenures passed to the 
purchaser, and whutever right the plaimtiff 
may have lad in them was extinguished by 
the sale. 


With regard to this objection, itis soffi- 
cient to say that there is no proof on the 
record that the tenures were sold for their 
own arrears. The pleader for the specint 
appellant has not been able to show that 
auch was the fact; aud even iĝ it were not so, 
there is no doubt that the reasons given by 
the Subordiuate Judge in his decision on 
this point io ‘the 8rd issue are good and 
sufficient reasons, 


The special appeal is dismiased with costs 


\ 
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Tho 22ud March 1871. 
Present: 


The Hon'ble E. Jackson and Onoocool 
Chunder Mookerjoe, Judges. 


Benamee sale——Hvidence of bona 
fides. 


Case No. 1476 of 1870, 


Special Appeal from a decision passed by 
the Officiating Additional Judge of Chit- 
tagong, dated the 29th April 1870, re- 
vereing a decision of the Sudder Bloonsiff 
of that District, dated the Tih June 1869, 


Mathuroollah (Plaintiff) Appellant, 
A 
ver ius 


Torabooddeen and others (Defendants) 
Respondents. 


Baboo Chunder Aladhub Ghose for 
Appellant 


Mr. R. E. Twidale for Respondents. 


Where a deed of sale is executed under ciremmstences 
which suggest an intention to defiaud oreditora, it is 
not pulment that the sele was fo.inally made and the 
dead daly registerad. the Court mual be satisfled as to 
consideration having actually passed from the purchaser 
to the former owner, and ns to the sonics from which the 
purcha ¢e-money was derived. 


Btlookerjee, J.—Ws think that this conse 
must be sent back to the Judge for a re-trial. 
The decision passed by him is far from being 
satisfactory, The plaintiff's case was that 
the defendant No. 2, his judgment-debtor, 
had iinmediately after executing a bond iv 
his favor, fiaudulently executed a kobulah 
in the name merely of the defendant No. 1, 
a friend of his son-in-law, bat that the de- 
fendant No, 2 is the person who wns and is 
really in the enjoyment of the property. 


The Court of first instance gnve a decreo 
to the plaintiff, giving several rensons for his 
decision. It found that the considerntion 
alleged to have bean pnid for the purchase 
by the defendant No. 1 wasa far below the 
real price of the laud. He also found that 
the judgment-debtor wns really in poseession 
of the propert} after.the sale, ond that the 
fact of the son-in-law of the judgment-debtor 
having, only a few months nfter the alleged 
sale, taken n lease of the property from the 
+ ostensible purchaser, defendant No. 1, is 
also a circumstance which showa that the 


transaction of sale was a colornbla one. ‘The 
first Court also found that the witnesses 
examined by the purchaser were all relatives 
and dependants of the defendant No. 2, and 
from the tenor of their deposition it was 
clear they were supporting the fraud of the 
judgment-debtor, defendant. 


On appeal the Additional Judge reverses 
the decision of the Court of fist instauce, 
and snys— Tiiere may be grounds for sus- 
“ picion of’ the sale under consideration 
“haviug been effected with reference to tho 
“ geller’s debts, but the anlo was formally 
“made and the sale deed duly registered 
‘before the decree was issued.” In onses 
of this nature, it is not suffloient to see 
whether the gale was formally made and the 
bill of sale was daly registered. What the 
learned Judge ought to Lave determined is 
whether there was an actual sele on payment 
of consideration, and whether the money, if 
any was paid, was the money of the pur- 
chaser, defendant, l 


Then the Judge goes on to sny—:' While 
“ it ig now urged.that the sale was purposely 
“ intended to evade, and before indeed the anit 
‘€ was instituted which resulted in the afore- 
‘t paid decree.” It is of no consequence 
whether the sale was made before or after 
the decree, so long as the sale itself was 
made fraudulently in favor of a dependant 
or a friend in order to evade the payment of 
a just debt or decree. 


The Judge also no where finds that con- 
sideration was paid by the purchaser, defend- 
ant. His finding as to possession ie not very 
clear. It does not appear who is renily in 
possession of the property. The learned 
Judge would have done well to follow the 
directions laid down by this Bench in n case 
reported in the Volume XV of the Weekly 
Reporter, page 15, ng alao by'the late Chief 
Justice in a decision to be found in X Week- 
ly Reporter, pnge 445. ‘There his Lordship 
snid that the real test to be npplied in sach 
cases, is to flud whether the purchaser has 
notually paid consideration for the purchase ; 
whether that cousideration-money belonged 
to the jadgment-debtor or to the purchaser; 
and to find whether the judgment-debtor is 
really in possession of the property or in any 
sort of enjoyment of his purchase. 


Here in this case, besides the fact of the 
purchaser being a friend of the son-in-law, 
of the jadgment-debtor (which circumstance 
is of itself not very important,) there are 
many other facts which throw the greatest 


306 ' Oivit 


THE WEEKLY REPORTER. 


Rutngs, [Yo] XV. 





suapicion on this transaction, and it is incum- 
bent upon the defendant who says ihat he 
has made a bord fide purchase to clear all 
those suspicions and to establish that he is a 
purchaser who~hns paid valuable consider- 
ation for his pgrchase, The Judge does not 
seam to have looked into those points on 
which the first Court has founded its decree. 
He has simply relied for the bona Ades of the 
transaction on the circumatance of the bill 
of sale having been drawn out and duly 
registered. The bill of sale is of course 
not denied by the plaintiff. The mere fact 
of its being registered carries no guarantee 
of its being a bod fide transaction. ` 


There appears to be no object in the pur- 

chase, and it is not explained why immedi- 
ately after the purchase the house was let to 
the son-in-law of the debtor on such a low 
rateòf rent, All these circumstances require 
a closer sifting of the case tlian what has 
been done by the Additional Jadge. This 
son-in-lnw appears to be niso a person who 
is snid to be n ghur jamais of the debtor, 
whioh almost signifles in this country that 
he was a mnn of very little means, eutirely 
dependant on the bounty of the father-in- 
Jaw, judementdebtor. The fact of the 
father-in-law having sold the honse for an 
_ inadequate consideration to a friend, and the 
dependant sou-iu-inw having immediately 
taken the. lense of it, and of both the son 
and father-in-Inw living in that hoase, if sa- 
tisfactorily proved, would tend in a great 
measure to brand the transaction as a bena- 
mee and colornble one. 


We, therefore, send the case back to the 
Judge for re-consideration, and a proper deci- 
sion of the case with reference to the re- 
marks made above. 


Costs of this appeal will follow the final 
result. 


_ Jackson, J.—I quite concour in the re- 
mand, I do not wish at all to give any 
opinion on the facts as to whether this sale 
is a bond fida snilo or not. It is quite pos- 
sible that it mayebe bond fide. But it is 
for the Jadge to find whether it was really 
a bond jide sale or not. Of course it is 
quite possible that the debtor sold the pro- 
perty, worth some 800 rupees, for one-half 
its value. It is not very likely. The par- 
chasar, too, may have had good reasons for 
afterwards making it over as g perpetual ta- 
look to the son-in-law of the eae proprie- 
tor, though it is not the usual m de of deal- 
iùg with purchased property, Tho, result 


of his doing so is to jeopardize his own right 
and title to the property, and to put it in the 
power of the former owner to declare after- 
wards that there was noreal purchase. The 
real point, which, It seems to me, the Judge 
has to look to, ia not whether the doonment 
was executed or whether it was registered, 
becanse jt would be executed and would 
probably be registered whether there was a 
renl anle or no sale nt all, but whether the 
sam of 899 rupees not only passed from hand 
to hand, but was really pald by the purchaser 
to the former owner, where he got the 
money from, and soon. He can show very 
clearly that he really paid so much money, 


nod that he had some good reason for at 
once allowing the former proprietor’s son-in- 
Jaw,to have a permanent talook of it. The 
result of the purchaser’s present proecedings 
ia that he has invested a sum of rupees 400 
permanently at 5 per cent., though the pro- 
perty is, it is said, worth a great deal more 
money. 

` It is rather difflcult to understand what 
the Judge's intention ia In finding o« regards 
the debtor’s possession. It seems to be ad- 
mitted on all hands that the debtor’s aon-in- 
law is in possession, and. there {s no evi- 
dence, as far as the Jadge alludes to it, to 
show that the debtor himself removed from 
the house. Whether the Judge means to 
say that when he went to the spot ‘he saw 
that the debtor was not there, or whether 
he heard from the neighbours that he was 
not still living there, I cannot ascertain from 
his judgment. Which ever it may be, neither 
the one nor the other will be conclusive 
upon the fact that the debtor was not in 
possession. The mere statements of the 
neighbours ought not to be taken into con- 
sideration at all unless they are properly 
recorded. 


`æ 


I think the case must go back to the 
Judge for a fresh oonsiderntiom, and I would l 
suggest that he should send for the pur- 
chaser and examine him about his purehase 
and subsequent proceedingy, and ascertain 
whether it was a bond fide purchase or not 


a 
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The 22nd March 1871. 
Present: 


The Houn’ble F. A. Glover and Dwarkanath 
Mitter, Judges. 


Beotion 224, Code of Civil Procedure— 
Possession — Limitation — Cause of 
action. 


Case No. 1829 of 1870. 


Special Appeal from a decition passed by 
the Subordinate Judge of Jessore, dated 
the 2nd June 1870. affirming a decision 
of the Moonsiff af Kooshteah, dated the 
3ls: Alarek 1869, 


Bindoobashinee Dossee (one of the Plaint- 
ifs); Appellant, 


Cereus 


Mr. J. R. Rainey (one of the Defendants) 
Respondent, 


Baboo Mohinee Mohun Roy for Appellant. 


Mr. C. Gregory for Respondent. 


W obtained a demoe against R for possession of a 
moiety of oertain lande appertaining to a shanuleb, and 
as the lends were held by ryots entitled to oceapy them 

ion was dalivmed under Soction 224, Code of 
Bel Procelure. Subsequently W broucht another auli 
against R for possession of the remaming moiety, and 
while the suit wos dmg obtained an award under 
"Act TV of 1840, after which [t's pleader appeared in 
Court and adinitted that the only question remaining to 
be was tho ono of coats. 


Hein that after thts, limitation could not be pleaded 
W, and if R oontinued to oppose the occupation 
of the property by a leases of W, er such not of 
opposition would give W a fresh caura of action. 
Mitter, J.—Tr appears that Wooma Churn 
Ghose and others, the alleged leasors of the 
plaiutiff, instituted a suit a Mr. Rainey, 
the predecessor of the defendants, for pos- 
session of a moiety of certain lands sapper- 
taining to a shamilat tnlook in mouznh 
Perikhally. This suit was decided on the 
26th February 1860, and as the lands cover- 
ed by the decree were in the possession of 
ryota who were entitled to occupy the snme, 
possession was delivered to the lessors of 
the plaintiff under the provisions of Section 
224 of the Code of Civil Procedure, hy a 
proclamation issued to the ovenpants of the 
property by beat of drum, and also, as the 
Nasir’s repoy shows, by taking kubsoleuts 
from them. Snbsequently, the said Woomn 
Churn Ghose and others brought another 
suit against Rainey for possession of the 
remaining moiety of the landa sued for in 
the first case on the 12th January 1860, 


Whilst this suit was pending, a dispute arose 
under the provisions of Act IV of 1840 
between the ssid Wooma Churn Ghose and 
others on tho one side nod Mr. Rainey on 
the other; and an awnrd wns made in favor 
of the former on the 18th June 1861. After 
the pnasing of this award, Mr. Rainey’s 
pleader appeared in the suit and stated to 
the Court that as possession of the entire 
lands then in dispute bad been made over 
to the snid Wooma Churn Ghose and others 
under the Act IV award above referred to,- 
the only question which the Court bad to 
deside wn» whether the plaintiff was entitled 
to his costs or not It appears that this 
application belng submitted to the Court, 
the Court did not make any decree for the 
possession of the lands, but gave a decree to 
the plaintiffs for tho costs incurred by them 
in the litigation. 


The plaintiff in this snit sobseqnently 
took a lense from the said Woomna Chura 
Ghose and others in the year 1270, and the 
present action was broaght by her for pos- 
session of the entire 16 annns of the lands 
which were in dispute in the two previous 
suits above referred to. The Lower Ap- 
pellate Court has now found on remand that 
although formal possession was given to the 
lessors of the plaintiff within 12 years prior 
to the institution of the present snit, yet 
such possession was not sufficient to save 
her clnim from the operation of the law 
of limitation, when there was no reliable 
evidence on the record to prove that 
either her lessors or she herself had actually 
received rents from the ryote within 12 
years prior to the date of the institution 
of this suit, 


Weare of opinion that this decision is 
altogether erroneous. It doeg not lie in the 
mouth of Mr. Rainey or hia saccessora in 
title to say that the delivery of possession 
in the execution department, under the pro- 
visiona of Section 224, was not anfficieant in 
Inw to prove that the lessors of the plaintiff 
had obtained possession of the property 
covered hy the decree. If Mr. Rainey or 
his successors notwithstauding such delivery 
contiuned to oppose the occupation of the pro- 
perty by the lessora of the plaintiff, every 
anch aot of opposition would give to the 
plaintiff a fresh cause of antion agninst them, 
for the old dispute hnd been already set at 
rest by the flanl proceedings of a Court of 
competent jufisdiction. It was no fault of 
the leasors of the plaintiff that possession 
was given to them by a proclamation issued 
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under Section 224. : The law prescribes a | Gooroo Churn Soor and others (Defendants) 


certain mode for the delivery of possession 


Appellants, 


in cases where the lands sre in the actual |_ 


occupancy of tenants entitled to oocapy the 
same ; and it was in that mode that possas- 
sion was given, according to the Judge's 
finding, to the lessors of the plaintiff at lenst 
of one-half the lands now in dispute., With 
iegard to the other half there was the Act 
IV award, and the admission made by Mr. 
Ruiney’s pleader in the suit instituted on 
the 12th January 1860, in which be dis- 
linctly acknowledged that possession of the 
Jands claimed in that suit had been actually 
made over bv his client to the lessors of the 
plaintiff. Under these circamatances, it 
seeins to ag clear that the point of limitation 
cannot be maintained in this oase. We have 
some doubts, however, that the identity of 
the lands has not been properly determined 
by the Lower Appellate Court, and we there- 
fore revetse the decision of the Subordinate 
Judge and direct the conse to be remanded 
to that officer for n fresh decision on the 
merite. If the plaintiff can show either 
that the lands in dispute sare covered 
by the decree which was passed in favor of 
her lessors in the suit bronghton the 25th 
February 1860, which decree was sulhse- 
quently executed in the manner stated above ; 
or even that they are covered by the award 
under Act IV of 1840, and the petition fled 
by the pleader of Mr. Rainey in the second 
suit, there ean be no doubt whatever that 
the plaintiff would be entitled to recover 
those lands from the representatives of Mr. 
Rainey, who appear to be the principal 
defendants in this onse. , ` 


The costa of this appenl and of the Lower 
Appellate Court will abide the ukimate 
result. 


* 
Miine reenen 


The 22nd Maroh 1871. 
Present: 


The Hon'ble F. B. Kemp and G. C.” Paul, 
“Judges, 


Permissive user—Rovocation. 


Case No. 2880 of 1870. 


Special Appeal from a decision passed by the 
Offictating Judge of East Burdwan, dat- 
od the 6th August 1870, affirming a deoi- 
sion of the Moonsiff of Mungulcote, dated 
the 14th February 1870. 


versus 
Sree Churn Ghose (Plaintiff) Respondent, 


Baboo Ooperndro Chunder Bose for ‘Appel= 
lanis. 


No one for Respondent. 


Whare 2 a who had enjoyed the permissive use of 
the water of a tank does not use it for 4 years from the 
date of its farther excavation, 
taken to be revoked. 


the permisson may be 

Paul, J.—In this case the jndgment is 
mainofestly wrong. It appears that the plain- 
tiff enjoyed a permissive use of the water of 
the defendants’ tank, and that 4 years ngo the 
tank wasforther excavated. From that date 
the plaintiff hos not used the tank and we 
may take it, that the permission was revoked, 
At all events it ia revoked now and was re- 
voked at the time of institution of the suit ; 
and therefore there is no right that the plniu- 
tiff can enforce, and thasnit-~-s>be dismiss- 
ed with costs, 





The 28rd March 1871. - 
Present: 


The Hon'ble F. A. Glover and Dwarkanath 
- Mitter, Judges. 


Fraudulent conyveyanoe—Bona fides — 
Lis pendens, 


Case No, 1706 of 1870. 


Special Appeal froma dasision passed by 
the Additional Judge of Nuddea, dated 
the 2nd: July 1870, affirming a decision 
of the Mloonsiff of Kooshteak, dated the 
27th May 1869. 


Naffur Mordha (Plaintif) Appellant, 
versus 
Ram Lall Adhicary (Defendant) Respondent. 


Baboos Hem Chunder Banerjee aud Pitam- 
bur Chucherbutty for Appellant. 


Baboos Mokinee Mokun Roy and Luleet 
Chunder Sein for Reapomdent. 
Where a conveyance is affected under a fraudulent 


arrangement whereby nothing is sold, dose fiss on the 
part of the purchaser cannot make a title in ble veudor, 


The dootrine of lis pendens is not applicable to the 
cass ol a purchaam a: a sale in executan, 


[VoL KY. « 
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Glover, J.——TuERE ono be no doubt, I 
think, that the decision of the Courts below 
is correct. 


The plaintiff claims as purchaser from 
Sreenath Bhuttacharjee, who is alleged to 
have purchased from Sreennth Sircar and 
Mussamut Drobo Moyeo jointly in 1274. 


The defendant claims as purchaser ot auc- 
tion, on the 20th of May 1867, of the rights 
and interests of Sreenath Siroar which he 
anys extended to the whole of the disputed 
property, Massamat Drobo Moyee having no 
title therein. 


The plaintiff in fret came into Court to 
prove Musasamut Drobo Moyee’s title, aud he 
had this in his favor—that in a suit between 
Mussamut Drobo Moyee nnd Sreenath Bircar 
in July 1867, the Civil Court had decreed 
to the lady a half share in the property os 
heiress of her deceased husbaud Suroop 
Sircar. 


Both lower Courts have found that the suit 
brought by Mussamut Diobo Moyee against 
Sreenath Sircar was a shim. one got up to 
protect the Intter’s property from his cre- 
ditors ;_ that Drobo Moyee’s husband pre- 
deceased his father Debee Pershad aud that 
his widow succeeded to no partof the family 
estate; that Sreenath Sircar was the renl 
owner, and that the decree agninet him was 
the result of collusion between the two for 
the express object of defrauding Sreenath’s 
creditors. 


The objection tnken io special appeal is 
that the onus of proving that Diobo Moyee 
took no part of the estala inasmuch as her 
husband had pre-decensed his father. was ou 
the defendant and not on the plaintiff. 


This objection, I may observe, was not 
taken in the Court below, nor does it appear 
to me of any force. The defendant is in 
poasession—tliat seems to be clear ; for when 
Drobo Moyee tried to tnke possession in 
execution of her decree, the record shows 
that she was opposed hy the defendant, who 
was already iu possession uuder lis auction- 
purchase. The plaintiff, who seeks to dis- 
turb this possession, can only do so by 
showing o better title. and this he can only 
do by showing that Mussamut Diobo Moyes 
owned a part of what had passed to the de- 
fendant as the rights and interests of Sree- 
nath Sircar. The Judge has gone very 
fully into the evidence on this point, and 
I think that tho conclusion at which Lo bas 


fra ae 


arrived is a correct one. In any case, if 
is n finding of fact on the evidence which 
could not be interfered with in special ap- 
peal. 


The second objection is founded entirely on 
the supposition that Mussamut Drobo Moyee 
got possession under her ‘decree. This has 
been found as a faot sgainst the special 
appellant ; indeed it is quite clear that the 
lady never did succeed iu getting possession. 


The last point taken is that conceding for 
the sake of argument the collusive nature 
of the transaction between Mussamut Drobo 
Moyee nnd Sreenath Sircar, that cannot 
affect the plaintiffs right he being a bond 


Jide purchaser for value without notice, 


The objection is untenable. The Judge 
has found that the whole arrangement from 
first to last was tainted with fruud; that 
Drobo Moyeo had in fact nothing to sell and 
did sell nothing ; and the ostensible sale to 
the plaintif was a trick on the part of 
Sreeunth Sirear to fraud his creditors of 
their money. Sona fides on the part of the 
pluintiff, even if we ossume it to exist, can- 
not make a title in bis vendor.. 


I think that the special appehl must be 
dismissed with costs, 


Afitier, J.—I think there is no ground for 
this special appeal. The question of onns 
does not ariso. The Judge has found upon 
the whole evidence and the condnct of the 
parties, that there was no foundation what- 
ever for the title set up by the plaintiff. 
The doctrine of /ts pendens is not applicable 
to the case of a purchaser at a sale in exe- 
cution of decree,—(Gour Monee versus Reid), 
I dismiss this special appeal with costs. 





The 28rd March 1871. 
Present: 

The Hon'ble J. P. Norman, Officiating Chisf 
Justice, and the Hon’ble G. Loch, Judge. 
Hes jJudicata—Estoppel. 

Case No. 1797 of 1870. 

Special Appeal froma decision passed by 
the Judge of Nudded, dated the lst 
August 1870, reversing a decision of the 
Moonsiff of that District, dated the 801k 
November 1869. 

Nobin Chander Mojoomdar (Plaintiff) 
Appellant, 
«© VETUS 
Mookta Soonduree Dabes and others ( Defend- 
ants) Respondents, l 
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Baboos Mohinee Alohun Roy and Issur 
Chander Chucherbutty for Appellant 


Baboos Sreenath Doss and Crija Sunkur 
Alojoomdar for Respondents. 


S died leaving two nephews (N and G) ns his heirs 
according to Hindoo Law; whereupon one AL took noe- 
session of the property S had left, allecing herself to 
be entitled under a will which he had made. G then 
biought a salt agninat AL for a molety of the estate, 
makmg his brother G (who had refuses to Join him nh co~ 
plaintiff a defondant in the casa. The will being fonnd 
on the evidence as it then «tood to be gannine. the aut 
was dismissed. N then as her of 8 sued M and others 
for his share of the property. 


Iintp that N was in no way bound by the finding 
ce former ault in regard to the validity of the 
wiL 


Norman, C. J.—Tais is n very simple 
ense. One Suroon Chander Mojoomdar died 
on the 80th of Srabun 1272 leaving two 
nephews. Nobin Chander Mojoomdar snd 
Grish Chunder Mojoomdar, as his heirs ne- 
cording to Hindoo Law. Aftor the death of 
Suroop Chunder. one Mooktn Soondaree 
took possession of that which had been his 
property, alleging herself to he entitled to 
the same under a will made ly Suroap 
Chnnder in his lifetime. In the yenr 1867, 
Grish Chunder, as one of the heirs of Suroop 
Chuneer, brought his anuit against Mookta 
Soonduree to obtain possession of one moiety 
of the estate of Suroop Chander. He made 
his brother Nobin Chunder, who cppeara to 
have refused fo join na n co-plaintiff, a de- 
fendant in that suit, The cnse was triep 
-by the Principal Sudder Ameen who dis- 
missed the suit, finding on the evidence as 
„it then stood that the will set up by Mookta 
Soonduree was genuine, and that therefore 
Grish Chander had no title to the pro- 


perty. 


The present snit wns brought on the 22nd 
June 1869 by Nobin Chunder for his share 
of the property ns heir of Saroop Chunder, 
ngninst Mookta Soondnree Dabee and others 
as defendante. The first Court went into 
the merits of the cnse and fonnd that the 
will was n forgery nnd declared that Nobin 
Chunder was entitled as heir of Suroop 
Chunder to that which he claimed in the 
suit. On appenl the Judge was of opinion 
that the claim of the plaintiff Nobin Chan- 
der was batied by the decision im tha former 
anit brought by his brother Grish Chunder 
against Mookta Soonduree, §n which the 
vnlidity and genuineness of the alleged will 
of Suroop Chunder was in issug ; and accord- 

e 


* 
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iugly he reversed the decision of the first 
Court and dismissed the suit. 


From that decision an appeal hns been 
presented to this Court, in support of which 
Baboo Mohinee Molnun Roy has appeared 
on the part of the plaintiff. We think that 
that appeal is well founded. The plaintiff 
Nobin Chunder was no party to the anit 
bronght by his brother Grish Chunder. He 
could not in any manner have availed him- 
self of a decree in that suit to enforce a 


clnim to the share which he now claims. . 


He could not have appealed from that decree, 
and we think it: perfectly olear that he is 
in no way bound by the findings of the 
Court therein. It wonld be most unjust if 
this were otherwise. Suppose there are two 
brothers interested in equal moieties, as these 
bro:hers were, in the property of their~an- 
castor. 
nuinoness of a conveyance set tp by some 
third person to the prejudice of their title. 
One of the brothers, againgt the will of the 
other, who thinks that they have not had 
time to sift oat the facts of the case thorough- 
ly so ns to be able to place them before 
the Court satisfactorily, rushes into Court 
and takes his chance of a decision ns regarda 
his share, The one who does not join gets 
no advantage from that suit. He cannot 
make use of it to savo himself from being 
barred by limitation, or to enforce any 
rights of his own. He has a perfect right 
to stand by and watch the conduct of the 


litigants in that suit, with a view to assert . 


his own rights at the time and in the manner 
which he shall jadge most prudent and con- 
venient to himself. 


The decision of the Additional Judge 


must be reversed, and the cas® remanded to, 


him who will probably have very litde dif- 
ficulty in deciding it on the merits. 


Coats of this appenl will follow the result, 


They see reason to doubt the ge- | 
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The 28rd March 1871. 
Present: 


The Hon’ble W. Ainslie and G. C. Paul, 
Judges. 


Seotion 246 Act VIII of 1859—De~« 
fanult—Small Gause Oourtsa—Juris~ 
diction—Biortgage bond. 


Case No. 2000 of 1870. 


Special Appeal from a deoision passed by 
the Officiating Judge of Tirhoot, dated 
the 28th June 1870, reversing a dacision 
of the Subordinate Judge of that Dis- 
trict, dated the 9th March 1870. 


Lalla Goondar Lall (Plaintiff) Appellant, 
versus 


Hubeeboonissa and others (Defendants) Re- 
spondentis. 


~ 


Baboo Sreenath Doss for Appellant 


Alr. R. E. Twidale and Aloonshee Alaho- 
med Yusoof for Respoudente, 


Where an intorvenor’s application undar Section 246, 
Code of Oivil Procedure, w dismissed on defnult, the 
order of dismissal is of equal foroc with a finding om the 
morita aftor investigation. 


In a smt ona bond a Small Cause Court has 
no jurisdiction to make a decroe providing, on default of 
payment, for the sale of the immovcable Pronar plodg- 
od, and a Civil Comt has no jurisdiction to allow the 
mle in execution of such a decree 


Ainslie, J.—Tug plaintiff in this snit is 
seekivg to establish his right under two 
conveyances from Miussamut Bhikhun iv 
respect of n one anna share of certain pro- 
perty. 


To the first Court he obtained a deoree. 
When the case was- taken on appeal before 
the District Court, the Judge of that Court 
held that inasmuch os the plaintif had 
come in in the conree of nn execution suit 
under Section 246 of the Code of Civil Pro- 
cedure and had failed in his intervention, 
and had allowed :no0re than 12 months to 
elapse before Le sommenced this suit, he 
was barred by limitation. 


, In special appeml it has beeu contended, 
in the first place, that there was no investi- 
gation under Section 246 of the Civil Pro- 
cedure Code; in the second place, that sup- 
posing that thera was an investiga ton under 
that Section, evem thon limitation yw uld not 
apply, inasmack as the plaintiff is ao tually 


under which the defendant claima was held 
under a decree of the Small Cause Court 
which was in the form of a mortgnge decree, 
and therefore one which that Court had no 
jurisdiction to make, and that the sale couse- 
quently was null and void. 


As to there having been no investigation, 
wwe find that an application was submitted by 
the plaintiff on the lst August 1867 under 
Section 246 ; that that application was regis. 
tered and the petitioner was ordered to pro- 
duce evidence in support of his case, and the 
opposite party was called on to reply. On the 
25th September of that year, partly with re- 
ference to the fladiug in a similar interven- , 
tion on behalf of Mussamut Bhikun, but also 
because the interveuor had failed to produce 
any evidence in support of his claim, his 
application was dismissed. This application 
having been dismissed on default, the order 
must be treated as of equal foroe with a 
finding on the merits ofter investigation. 


I now come to the next ground. Grant- 
ing that there was an investigation under 
Section 246, it is said that under the ruling 
in XIV Weekly Reporter, page 367, limita- 
tion will still not apply. On examining 
that case however, it will be found that 
there is a very material distinction be- 
tween it and the present case; bevause 
it appears that in that case it was held 
that there had been uo proper adjadica- 
tion under Section 246 on the question of 
poesession,—the only question which could be 
investigated under that Section, Such in- 
vestigation as had taken place had been 
directed to ascertaih title, ond wns held not 
to be a proper investigation. 


But the third ground taken in speolal 
appeal appears to us to be good. The de- 
cree under which the sale was held, by 
which the defendant became a purchaser of 
this property, wns n decree of the Small 
Cause Court in n suit on a mortgage bond; 
and the terms of the decree are that tha 
defendaut is to pay certain monies to the 
plaintiff, or, that is, in dgfault of his pay- 
ment, the plaintiff is to recover the sum Ly 
the sale of the property pledged. 


This was a decree which, when trang- 
ferred to the Civil Court for exeoution 
against immoveable property, might have 
been rejected by the Court auder Section 288 
of the Cdde ef Civil Procedure. It was vot 
so rejected ; but as it is patent on tho faca 
of the deorce that the Smull Cause Court 


in posgession; an] thirdly, that the se had wo jurisdiction jo mako it, and therefore 


’ 
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that the Civil Court had no jurisdiction to 
allow any sale to take place under it, I think 
that we mast allow this ground of appeal 
now, and declare that the sale was made 
entirely without authorily and was a nullity. 

Accordingly, we overrule the plea of 
Jimitation and remand the onse to the Lower 
Appellate Court to be. tried on the merits 
with reference to the above remarks. 


Paul, J.—I quite concor in this judgment. 


The 28rd March 1871. 
Present: 


‘The Hon'ble W. Ainslie and G. O. Paul, 
Judges. 
Fraud— Locus penitentia. 
Case No. 20380 of 1870. 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 80th 
June 1870, affirming a decision of the 
Subordinate Judge of that District, dated 
the 12th March 1870. 


Lall Mahomed and another (two of the De- 
fendants) Appellants, 


Derius 


Bibes Farhutoonissa (Plnintiff) and another 
(Defendant) Respondents. 


Baboo Mohesh Chunder Chowdhry for Ap- 
pellant. 


kad 


Baboo Chunder Aladhub Ghose and Moulvis 
Mahomed Yusoof for Respondents. 


In a suit for confirmation of possession where it was 
found that plaintiff had executed a frendulent mokurmes 
wonveyance under which, however, possession did not 
pass but continued with ber for three years, after which 
there was some disturbance by the plaintiff's husband 
of the possession by an Act X i 


Hap that as the intention of the was not 
carried out by actual transfer of posecssion to defen- 
dant, there was a locns pentientia laft to plaintiff who 
was consequently entitled to ask to be quieted In posses- 
sim, which had either been udioally affected or 
even invaded by and ugder the fictitious demsion ob- 
tained under Act X by her hgsband for his own end 
and not by reason of the carrying out of the Seinal 


Paul, J.—Basoo Mousse CHUNDER 
CuHowDERY has no doubt ably contended, by 
the light of the authorities cited by him, that 
itis not competent to a plaintiff, after having 
admitted the execution of a deed metely for 
ulterior purposes, to seek to have it set 
Anido. ; 


: + 
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It is not necessary to make any comments 
upon the numerous cases he has cited, be- 
cause they appear to me to be distinguish- 
able from the present case. No doubt the 
cases which have been referred to lay down 
this position, that if property has passed 
under a fraudulent conveyance, the Court 
will not ordinarily assist the person execut- 
ing the conveyance to recover back the pro- 
perty by alleging his own fraud; and where 
the parties are ta part delicto, the Couri will 
assist no one. I am far from saying that if 
possession had passed, I should hold that the 
parties were ix | tl delicto. I should like 
to examine further into the matter before 
coming to the conclusion that a woman .who 
may be supposed to be under the influence 
of her husband is ts part delicto with 
him, 


But the facts of this case, as found by 
the lower Court, show that after the 
execution of the mokarures deed (if this 
deed was ever executed), possession did not 
pass to the mokurareedar but remained with 
the plaintiff; sand that that possession con- 
tinued with her for three years subsequently; 
and that recently there has been some dis- 


turbance of that possession by an Act X 


decision. On the whole, however, the lower 
Court concludes that, substantially, the 
plaintiff is still in possession. Under these 
clroumstances, it appeais to us that the 
plaintiff is entitled to = decree by which 
she is either to be confirmed in her 

sion, or to be put into possession, assuming 
she has lost it. Her possession (if she has 
lost it) has bean wrested from her not under 
the mokururee deed, but under oertain 
fraudulent legal proceedings set on foot by 
the husband for the purpose of carrying 
out some plan of his own. l 


Therefore, in this case, the substantial 
question between plaintif and tho defendant 
resolves itself into this, namely, did the 
plaintiff transfer the property to the defen- 
dant by, and in consequence of, the convey- 
ance which it is alleged she executed. On 
that subject the ndinga of the Court below 
leave no doubt whatever that she did not.trans- 
fer possession of this property by or under 
the deed which she is alleged to have executed. 
I apprehend that the finding of facts by the 
lower Courts sufficiently sustaige the plain- 
tiff’s claim to relief in this sae arac because 
the Lower Appellate Court does not believe 
that the deed was actually exeouted; and 
secondly, because thé Court believes that 
even if the deed lad been executed for some 
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nominal purpose, that purpose was not 
carried out by putting the defendant into 
possession. If the defendant had been put 
into possession, the features of this case 
would have assumed another aspect; but 
since that intention was not carried into 
effect by the defendant being put into pos- 
seasion by the plaintiff, I apprehend there is 
„a locus penitentia left to the plaintiff, in 
consequence of which she is entitled to ask 
that sho may be quieted in her possossion, 
which has either been prejudicially affected 
or even invaded by and under a fictitious 
decision obtained by her husband for his 
own ends, and not by reason of the carrying 
out of the improper purpose she had onoe 
intended, and from whiok before its comple- 
tion she desires to withdraw. 


I, therefore, think that the decision of 
the Lower Appellate Court should be afirm- 
ed with costs, 


Ainslie, J.—I concur. 





The 28rd March 1871, 
Present: 


The Hon’bla W. Ainslie and G. O. Paul, 
Judges.. 


Zur-i-peshgecdar—Monsy decree. 
Case No. 2032 of 1870. 


Special Appeal from a decision passed by 

te Sub dindin Judge of Gya, dated the 
cm June 1870, reversing a decision of 
the Sudder Moonsiff of that District, 
dated the 2nd October 1869. 


Gouree Singh (Defendant) Appellant, 


` 


VOTES 


Fox) Hossein (Plaintif) Respondent. 


Mr. R. T. Allan for Appellant. 


Messri, R, E. Twidale and C. Gregory for 
Respondent, 


Where a xar-i- sly opti to 
possession usder bis ee 

ney ee and ol e a dts giroa Sa o 
specifo remedy 6 property leased to 

loase must be held to have terminated, a 
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Ainslis, J—Tue defendant, who is the 
special appellant before us, was the son of 
one Raj Roop Singh, who in the year 1840 
advanced a sum of money to Sreanam Singh 
and others on a sur-i-peshgea of a one auna 
share of a certain mousnh. Whether, Raj 
Roop Singh had obtained possession or not 
does not appear; but in the year 1857 or 1888, 
he brought a suit against the mortgagor 
claiming the original amount advanced, 
together with an equal amount as interest, 
from-which it is quite clear that he muat 
have been out of possession for a considerable 
time, On the 2let July 1858 he obtained a 
decrea which was a simple money decree. 
While that suit was pending, the mortgagor 
executed two deeds in favor of the plaintiff ; 
one a mokururee of 5 dams for a consider- 
ation of 500 rupees witha reserved rent of 
8 annas ; and the other a xur-i-peshgee lease 
of 8 dama, Then, seven years after that, the 
defendant proceeded with the execution of 
his decree and attached and caused to be 
sold the rights and interests of his judgment- 
debtor, and he himself became the purchaser. 
Apparently the ordinary forms of delivery 
of possession by proclamation were gone 
through. The next thing that we find is, 
that some years afterwards the plaintiff is 
called upon by the Magistrate to furnish 
security for keeping the peace in consequence 
ofa quarrel nbout this land, and he then 
comes into Court to establish his title under 
the mokururee and under szar-i-peshgee 
lease, 


The Lower Appellate Court has given a 
desree to the plain uff holding that thie mo- 
kururee and sar-i-peshgee were daly execut- 
ed in his favor and are good against the 
gotendant 


* 


The defendant appeals specially and urges 
two grounds, first, that his lien still continues 
upon the property notwithstanding the 
money decree of 1858 ; and second, that the 
judgment below has dealt with the evidence 
in such an unsatisfactory way that it ought 
to be treated as defective in law. 


On the first ground, it appears to me that 
when the plaintiff abandoned his right to 
possession under his lease, and instituted a 
soit to recover the sum that he had ad- 
vanced, and obtained x decree in that suit 
aud allowed that decree to be-so framed as 
to give hit no specific remedy against the 
property leased to him, his lion must be held 
to have terminated, 
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On the second point, I think that although 
the judgment of the Court below ia not very 
satisfactory, still it has in effect disposed of 
all questions of fact, and we cannot interfere 
with it in special appeal. 


Mr. Gregory for the respondent objects 
noder Section 348 Act VIL of 1859 to the 
decroo of the Lower Appellate Court on the 
ground that it does not award him mesne 
profits ns claimed in the plnint. We think 
that the lower Court intended to give and 
that the plaintiff is entitled to get wasilnt 
for the period claimed in the plaint. Deoree 
will be made accordingly, the special appeal 
being dismissed with costs. 


Paul, J.—I conour. 





The 24th March 1871. 
Present: 


The Hon'ble A. G. Macpherson and W. 
Ainslie, Jadges. 


Remands — Jurisdiction — Sections 
354 to 357, Civil Procedura Code— 
Boundaries—Identification. 


Casa No. 1670 of 1870, 


Special Appeal from a decision passed by 
the Subordinate Judge of Backergunge, 
dated the 80/h December 1869, reversing 
a decision of the Moonsiff of Madaree- 
pore, dated the 27th June 1869. 


Gooroo Pershad Dutt ond others (Defend- 
ants) Appellants, 


versus 


Sreenath ‘Banerjee nnd others (Plaintiffs) 
Respondents, 


Baboos Hem Chunder Banerjee ond Luleei 
Chunder Sein for Appollants, 


Baboo Kalee Mokun Doss for Respondents. 


Where the Court of firat Instanos decides both on the 
general merits and the plea of limitation, and the Judge 
of the Appellate Comt considers that the evidenoe upon 
the record is not sufficient to allow of a mutisfnctorr 
judgment and that he Js m a position legally to requn’e 
dqither evidonea to be taken, he ought to proceed in the 
manner provided for in Sections 854 to 957 of theCodsof 
Civil Procedure. but has no right to set aside the fist 
Court's decree and remand the case fo. re-trial. 
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In a suit for possession, a general consideration of the 
uestion of bounda:fes should not be gone mto until 
spots of lend clalmed are accurately uscortalned, 


Macpherson, J.—Tis case ought not to 
have been remanded ng it was by the Sabor- 
dinate Judge. The Subordinate Judge says 
that the Moonsiff dismissed the caso simply 
on the ground of limitation ; and that there- 
fore it was necessary to sand the onse back 
under Section 351 of Act VIII of 1859 for 
n fresh trial. lt ia not the fact that the 
Moonsiff dismissed the suit simply on the 
ground of limitation, The Moonsiff took 
the grentest possitle pains with the cnse, 
went to the ground himeelf, and wrote a long 
and careful judgment going fully into the 
ease, Of the merits of that judgment, so 
far as it finds the facts one way or other, 
I do not at present mean to spenk ; because 
it Ig for the Lower Appellate Court to decide 
whether the judgment was right or whether 
it was wroug. Butsofar as I understand 
the Moonsiff, he decided against the plaintiffs 
both on the general merits and on the plea 
of limitation. That being so, if the Subor- 
dinate Judge considered that the evidence 
upon the record was not sufficient to enable 
Lim to pronounce a satisfactory judgment, 
as contemplated in Section 853 of Act VIII 
of 1869, and if he considered himself to be 
in a position legally to require further evi- 
denos to be taken, he ought to have proceeded 
in the manner provided forin Sections 3854 
to 867. He bnd no right to goin the teeth 
of Section 852, and set aside the decree of the 
Moonsiff and remand the case to be tried 
over again by him, : 


In strictness, probably, we ought simply 
to set aside the order of the Lower Appel- 
Inte Court, and leave matters as they were 
before that order was made. But consider- 
ing the length of time which has elapsed 
and that further evidence has in the mean 
time been taken, itappears to methat while 
we direct that the order now appealed against 
be set aside, nnd that the case be sent back 
to the Lower Appellate Court in order that 
the original appeal may be heard, we should” 
further direct that the appeal shall be treat- 
ed as if it were one io which fresh evidence 
hnd been called for under Section 884 
or 855 of the Civil Procedure Code, so 
far ns regards the new evidence which hasa 
been received under the remand order, 
That new evidende is to be treated as legally 
upon the record. Dut in other respeots the 
Lower Appellate Court is to deal with the 
‘case ag if it were now for the Gret time in 
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the list of apponls in that Court. The Sub- 
ordinate Judge will decide it on tho materials 
now before him, if he finds that they are 
sufficient to enable him to pronounce n satia- 
factory judgment. If he id of opinion that 
further evideuce is still absolutely requisite 
in order to enable him to pronounce a satis- 
factory judgment, and that it can legally be 
taken with reference to the provisions of the 
Code of Civil Procedure (see Sections 8651- 
857}—or if after going into the onse he 
thinks that the defendants should have further 
opportanity of putting in evidence to rebut 
the new evidence admitted under thie re- 
mand order—he may canse further evidence 
to be taken ; but he mast take care that he 
acts strictly as the law provides. The 
Lower Appellate Court will take the case up 
at once out of ita turn, and will deal with 
the subject-matter of ench of the three 
sunita separately (although the evidence 
on record must be taken as on the record of 
each suit). The Court will consider how 
far in each suit the plaintifs have or have 
not made out their case, and each suit mast 
be dealt with on its own merits and a dis- 
tinet decision must be given in each. The 
Lower Appellate Court will bear in mind 
that which seems to have been rather lost 
Bight of by the Subordinate Judge whose 
order is vow under appeal before us, that it 
is for the plaintiffs to point out the precise 
plots of land for which they are suing, aud 
that there is no use in going into any geu- 
eral consideration of the question of bounda- 
ries until the precise plots claimed are necu- 
rately ascertained. When they have been 
pointed out by the plaintiffs, it will then be 
for them to prove their possession within 
twelve years of these particular plots re- 
: T aeine aud (if they succeed in proving 

that possession) their title to them. ‘The 
whole burden of proof lies in the frst in- 
stance on tho plaintiffs. It does not appear 
to me that there ig any thiag very special in 
these suits which ahould necessitate such 
very lengthy judgments as the Lower Courts 
have delivered. But the issues no doubt 
require to be trented with accuracy and | 
absention. 


The order of the Subordinonte Judge is set 
aside, and the hemiug of tho appeal is to be 
proceeded with by the Lower Appellate 
Court at once. The costs which have been 
incurred in this Court will be coste in the 
croge, nnd will follow the result of the 
appeal in the Lower Court. 


Ainslie, J/.—I concur. 
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The 24th Maroh 1871, 
Present: 


The Hon’ble E. Jackson and Onoocool Chup- 
der Mookerjee, Judges. 


Section 119 Act VIII of 1859—Hx- 
parte decree—BRe-hearing—Appeal. 


Case No. 1844 of 1870, 


Special Appeal from a decision passed by 
the Subordinate Judge of Sylhet, dated 
the 17th June 1870, affirming a decison 
of the Sudder Moonnff of that District, 
dated the 11th Alarch 1870. 


Boro Khosiah (Plaintiff) Appellant, . 
DET IUS 


Jata Sirdar and another (Defendants) Re- 
spondents, 


Baboos Romesh Chunder Afitter and Anund 
Gopal Paleet for Appellant. 


Baboo Bama Churn Banerjea for Resportd- 
ents. 


A plaintif heving taken out execution of an ex-parie 
decree, tho defendant applied under Section 119 Act 
VIL of 1859 to have it set ando and cventually suooood- 
od. After thm the ease came on for herring, and the 
anit re- dumissed both by the Court of fhat in- 
stance and the Appellate Court, The plamtlf ihon 


came up in speal appeal, contending that sufficient 
Inquuy had not boen made befoio the apphoation for 
1c-hening was admitted. 


Hurd (by Jackson, J, whose opinion prevailed) that 
it wonld not bo doing justice, which tho Court is bound 
to doi ndmunstoring the law, to rostore an ex-par/e 
deereo which two Courts had on subsequent tril on the 
me@ity foaud should not be renewed; and that the 

oonalff e order aumitting the case to a ro-hearing was 
not epan to appeal, 


Hookerjee, J.—Tue plaintiff in this case 
aued the defendants for posseasion of 11 
hats of land with wasilat. The defend- 
auts not appearing, the Moonsiff gave an 
ex-parte decree to the plaintiff on the 10th 
Poos 127+ corresponding to the 24th De- 
cember 1867. The suit was inetituted on 
the 17th Srabun 1274 or August 1867. 


In execution taken out by the plaintiff for 
cosis adjudged in this ex-parte decree, cer- 
tuin propertics belonging to the debtors 
were brought to sale, it is alloged in Assar 
1276, 


4 


The defendants then appeared and by a 
petition, dated 8th Bhadto of that year, 
applied to the Moonsiff under Soction 119 of 


| the Procedure Code to set aside tho oz-parte 
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decision. They alleged in this petition that 
they were wholly ignorant of the fact that a 
suit was institatéd against them; that no 
service of the summons was made on them ; 
and that although their properties were 
attached yet the sale istahar was not issued, 
- but that nevertheless their properties were 
sold in Assar 1276. ° 


The Moonalff fixed a date for the examina- 
tion of the defendants, but the defendants 
not having appeared on that date their ap- 
pliention under Section 119 was struck off 
‘ the file on the 18th December 1869, which 
corresponds to some day in Poos 1276. 


The defendants then made a second appli- 
cation on the 28rd of Poos 1276, showing 
cause for non-nttendance and praying that 
their application may be restored to the file 
and adjudicated upon. This application was 
registered on the 7th January 1870. The 
_Moonsiff then examined the defendanta, and 
after having heard witnesses to the service 
of the summons, was of opinion that the sum- 
mons was not duly served. The Moonsiff 
thereupon set aside his judgment and ap- 
pointed a day-for the hearing of the suit. 
On the case coming for triaj, the Court of 
first instance os well as that of appeal dis- 
missed the plaintiffs suit on the ground that 
it was not proved to their satisfaction that 
the defendants had dispossessed plaintiff from 
hia lands; the coats of the defendant were 
thereupon made payable by the plaintif. 


Disaatisfled with the order of the Courts 
below the plaintiff appeals speolally, and 
urges that the Moonsiff had no jarisdiction to 
entertain the application under Section 119, 
inasmuch aa such application ought to have 
been preferred within 30 days after any, 
process for enforcing the judgment had been 
exeouted, which was not done in the present 
case. Baboo Romesh Chander admitted that 
this point was never specifically raised in 
any of the Courts below; bat he contends that 
ina petition which was filed by his client 
in the Moonsiff’s Court, it was distinctly 
stated that the dbfendants were fully aware 
of the execution of the proceas of attachment 
and sale. He also states that in the appli- 
cation made by the defendants themselves, 
they admit that the process of attachment 
was executed and that the sale was held in 
- Assar 1276. Baboo Romesh Chunder Mitter 
contends that therefore, on he defendant's 
own showing, the application under Section 
119 ie out of time, having been preferred on 
the 8th Bhadro following. A decision of 
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the Fall Bench of this Court is cited in 
support of this contention, which is to. be 
found in page 286 of the IX ‘Weekly Re- 
porter. It is cantended by the vakeel for 
the respondents that the process mentioned 
in Section 119 must be a bond side process, 


but the Moonsiff as wall as the Lower Apel-. 


late Court has held in this case that there 
was no bond Ade process executed. On re- 
ferring to the record, we find that there is 
a statement of the defendants to the effect 
that the sale of their properties had taken 
place in Assar 1276, and that the applica- 


tion under Section 119 was made on the. 
8th Bhadro of that year. We also flad that- 


there is some sort of admission that the 


properties had been attached in execution, . 


though that is not very clear. This attach- 
ment must have been an attachment prior 
to the sale of the properties ; and if it ba 
the case thnt the properties of the applicants 
were sold in Assar 1276, the attachment 
must have been of a date at least a month 
before the sale,»and therefore very muoh 
beyond the 80 days allowed by law in Beo- 


tion 119. Ifitis so, the application would . 


probably be an application beyond time.on 
which the Moonsiff could not have soted. 


The law ssems to me to be clear. The 
application to set aside an ev-paris decision 
must be made within ‘fa reasonable time 
not exceeding 30 days after any process for 
enforcing the judgment has been executed,” 
Now, if the plaintiffs, the holders of the 
ex-parte decree, had actually and bond fide 
executed the process of attachment, the de- 
fendant was bound to oome within a reason- 
able time of the execution of that process 
not exceeding 80 days. The Legislature 
does not say that the application should be 
made within 80 days of the knowledge of the 
judgment-debtors of the execution of any 


process for the enforcement of the es-paria - 


decree If, therefore, a process for enforcing 
the judgment is duly executed, I apprehend 
that Section 119 requires that the applica- 
tion to set aside the ex-parte judgment must 
be preferred within 80 days of the exean- 
tion of that procees, whether the judgment- 
debtors were or were not actually aware of 
the execution of anch process, -If a pro- 
perty of the judgment-debtor is-duly attach- 
ed, he is presumed to be awaye of the judg- 
ment in execution of which that attachment 
was made. The law requires he should know 
of it, and must come within a reasonable 
time from that attachment; but that time is 
not to exceed 80 days. Under this view of 


the law, I am of opinion that if the process ` 
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of attachment was duly executed, and W the 
application has notbeen made within the time 
limited by the law, the application could not 
and should not hayo been entertained by the 
Moonsiff. 


In this case the objection now urged not 
having been taken in any of the Courts 
below, there is no clear finding at all as to 
whether the process of attachment had been 
executed or not. The case will, therefore, 
go back to the Court of the Moonsiff. The 
Moonalff will lay down an issue as to whe- 
ther any process to enforce the decree was 
duly and bond fide executed or not. He will 
give full opportanity to the parties to adduce 
any evidence they desire to produce to show 
whether any process, and more especially a 
process of attachment, had been duly exe- 
cuted. The present finding of the Moonsiff 
does not meet the requirements of the case. 
He simply finds that summons had not been 
served, and that the plaintiff was not aware 
of the sale as it had not taken place at the 
spot. But whether the summons was serv- 
ed or not, which is a point which affects 
the merit of the application under Section 
119, he is bound to see whether the appli- 
cation is in time, which is a condition pre- 
cedent to the entertainment of the appli- 
cation iteelf. I would, therefore, remand 
the case to the Court of the Moonsiff to 
try this point, and to decide the case anew 
according to the result of the enquiry direct- 
ed. Though we entertain the objection 
raised for the firat time before us, yet con- 
sidering that this plea ought to have been 
raised when the application was made un- 
der Section 119, I think the appellant must 
pay the whole of the -costs of the defend- 
ants incurred up to this stage of the pre- 
ceedings. 


Jackson, J.—I think that this special 
appeal should be dismissed. If the appel- 
lant was dissatisfied with the decision of 
the Mopnsiff admitting the case to a re 
hearing, he might have ralsed the question 
on the appeal to the Judge, He made no 
allusion to it, and the case having been 
tried upon the merits both by the Moonsiff 
and the Appellate Court, it has been found 
that the plaintiff js not entitled to a decree 
which he objained ex-parte. I think then 
that it is too late now for him to contend 
that there was not suficient enquiry made 
before the application for a re-hearing was 
admitted. Jtseems to me that we are bound 
to administer the law iQ order to-do justice 
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between the parties, and it would not be 
doing justice to restore an ex-parte decree 
which two Courte have on a subsequent 
trial on the merits found should not be re- 
newed. If the objection which is now rais- 
ed was a substantial objection, I have no 
doubt that it would have been raised at the 
proper time. The Moonsiff’s order admit- 
ting the case to re-hearing is not open to 
appeal, It is possible that we may have 
authority: to interfere with it under our 
extraordinary powers of superintendence, 
though I am not quite certain even of that 
It is not an authority which we are obliged 
to exercise, and I am of opinion that it 
would not be for the ends of justice that we 
should exercise it in this case The appel- 
lant is entitled to a specinl appeal from the 
decision of the Jadge. This is not any 
ground of appeal against the decision of the 
Judge ; and though it may be an appeal 
against an alleged irregolarity in the pro- 
ceedings of the Moonsiff, it cannot be said 
to be one which affected the merits of the 
case. s 


I would dismiss this appeal with costs, 





The 24th Maroh 1871. 
Present: 


The Hon'ble E. Jackson and Onoocool 
Chunder Mookerjee, Judges. 


Agency —Authority (to buy and soll) 
—Oonsent, 


Case No. 1874 of 1870. 


Special Appeal from a decision sed by 
the Additional Judge of Chittagong, da- 
ted tha 29th June 1870, modifying a de- 

cision of the Subordinate Judge of that 
District, dated the 18th September 1869. 


Goluck Chunder Chowdhry (Defendant) Ap- 
pellant, 
versus 
Kanto Pershad Hazaree (Plaintif) Re- 
apondent,’ 
Mr. C. Piffard and Baboo Kisken Sudca 
‘Mookerjee for Appellant. — 
Alr, R. E. Twidale and Baboo Aukkil 
Ghunder Sein for Respondent. 
ted te an agent to purchase does 
ty to sell; and tho mare fast of the 


not questioning his t's right to geli is n 
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Jackson, J.—IN this case the plaintiff, 
Kanto Pershad Hnaszaree, ling sued the de- 
fendant, Goluck Chunder Chowdhry, for the 
price of an elephant which he alleges that be 
sold to the defendant nemly three years 
previous to the institution of the suit. The 
answer of the defendant is that he did pur- 
chase the elephant but that he never ob- 
tained delivery of it; that it remained with 
the plaintiff and still is with the plaintiff. 
This fact is admitted by the plaintiff, who 
states that Goluck Chander Chowdhry sold 
the elephant to Gobind Chunder Surmah for 
one Kalee Narain Roy, and that he exchang- 
ed another elephant with Kalage Narain Roy 
for this elephant. The defendant denies 
that he ever received the elephant or sold 
it to Gobind Chundor Sarmah. Both the 
lower Courts have found that the sale took 
place, and the Jadge is of opinion that there 
is direct evidence of the sale by Goluck 
Chander Chowdbry to the agent of Kaleo 
Narain Roy ; and though the Judge admits 
that that evidence goes only to show that 
Goluck Chunder’s agent effeoted the sale, he 
is of opinion that the fact of tho defendant 
having allowed three years to elapse before 
questioning the right of the agent to gell i» 
proof that be consented to the sale. 

The special appeal to this Court is that 
there is no evidence of any actual delivery 
of the elephaut, aud no evidence of auy con- 
sent to the sale by Goluck Chander to the 
agent of Kalee Narain Roy. In trying these 
questions we have been obliged te go throagh 
the whole of the evidence in the oase, and 
we ore satisfied that upon both points there 
is a total absence of all proof. The evidence 
of the’defendant’s servants, which is unim- 
peached by any evideuce on the other side, 
is that the defendant's agent, Gobind Nundee, 
purchased the elephant from Kanto Pershad 
Hozares. He also putchased anotherelephant 
which the defendant's servants took to their 
master’s house, but this elephant was taken 
back to the premises of Kanto Pershad 
Hazaree. And it seems to be admitted on 
all hands that from that time to this, a period 
of three years, the elephant has remained 
with Kanto Persbad Hazaree, and during 
that time it is not showu that any demand 
for its price has been made on the defendant, 
Then the plaintiff has fled with the record a 
memorandum written to him by Gobind Chun- 
der Sarmal, which alludes to this elephant as 
having been obtained for the plainuff from 
Goluck Cuunder Chowdhry. Gobind Chun- 
de: Surmal Las been exumined, and be de 
nies that he effected any exchauge with the 
plowtif for Lis magter Kuleo Narain Roy. 
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He gays that he bought auother elephant 
from the plaintif for Kalee Narain Roy for 
rupees 1,000. He says also that he bought 
this elephant now io dispute from Goluck 
Chander Chowdhry’s mooktear, and that he 
sold it to the plaintiff. His own letter proves 
that ho did not bay it himself, but that he ob- 
tainod it for the plaintiff. This re-purchase 
for the plaintiff was effected within a few days 
of the purchase by the defendant And under 
any circamstances, the plaintiff would only be 
entitled to any difference of price, if any was 
agreed upon; but there is uothing to show 
that there was an agreement for any mate- 
rial difference. Even then.if we were satis- 
fled that Goluck Chunder Chowdhry re-sold 
the elephant, the above considerations would 
lend us to dismiss the present preposterous 
claim. But itis also quite clear that there 
is no evidence at all that Golack Chander 
Chowdbry re-sold the elephant. Gobind 
Chuuder Burmah does not depose that he 
dealt in the matter of the purchase with 
Goluck Chunder, but with Gobind Nundee 
who had purchased for Goluck Chunder, 


Now, though Gobind Nandee may have had: 


nuthority to purchase, it does not follow 
that he had authority to sell, aud thereis no 
evidence of any such authority or any sub- 
seqnent consent. The mere fact that the 
defendaut did not question his right to sell 
is no proof that he cousented to it. The re- 
salo was in faot to the plaintiff, and it is 
very poasible that the defendant did not ob- 
jeot to that. The result was to cancel the 
original sale to the defendant. ‘The plaint- 
iff is not entitled under these ciroumstances 
to recover the price of the elephant, which 
he has since the sale retained iu his own 
possession ; and the decision of the Courts 
giving the plaintiff a decree for its price 
must be aet nside, ond the plaintiffs claim 
dismissed to that extent. 


` 


There was also a claim in this suit for the 
value of the second elephant which was de~ 
livered to the defendant The Judge bas 
given the defendant a set-off on account of 
certain mousey which he fuds was due to 
the defendant from the plaintiff on account 
of the profits of the elephant capturing 
expedition in which shese disputed elephants 
were captured, and in which both plaintiff 
and defendant were partners. It is said up- 
on special appeal that a full enquiry upon 
this quastion has not been made. The evi- 
deuce offered by both parties upon it wna 


considered and a decision artived at on that , 


evidence. We think we ought not to inter. 
fere on this point. 
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The costs will be calculated according to 
the proportion decreed and dismissed, both 
of this Court and the lower Ovari. 


Mookerjee, J.—I concar in dismissing 
the suit of the plaintiff, as far as the claim to 
the “ koomkee ” or female elephant is oon- 
cerned. I amnot satisfied on the evidence, 
which has been gone through at great length, 
that the plaintiff had ever delivered the aui- 
mal to the purchaser Golack Chander Chow- 
dhry, or that Goluck ChunderChowdhry after 
getting possession of it sold jt to Gobind 
Mookerjee. Theelephantis still in the pos- 
sesion of the plaintiff, and I think he has no 
right to keep the animal and also demand its 
price from the defendant. His silence for 
three years throws the greatest suspicion on 
his case; the omission of the defendant to 
sae for the animal is accountable. True, he 
has not got the article he parchased, but he 
was not called fo pay and therefore he 
might have waited all this time, But the 
plaintiffs case is that he not only sold the 
animal to the defendant, but actually gave 
him delivery of it: no reason is shown for 


his long silence. 





The 25th March 1871. 
Present : 
The Hon'ble F. B. Kemp und F. A. Glover, 
Judges. 
Share holder's rights—Sale for ar- 
rears—Aot VIII (B. 0.) of 1865. 
Case No. SaS of 1870. 


Special Appeal from a decision passed by 
the Subordingia Jutige of Midnapore, 
dated the 26th Angust 1870, reversing a 
decision of the Moonsiff of Nimal, dated 
the 26th July 1869. 


Huro Narain Giree (Defendant) Appel- 
lant, 


versus 


Doorga Churn Giree (Plaintiff) Respond- 


ent, 


Baboo Mohinee Alohun Roy for Appel- 


lant. 


Baboo Bhowdnse Churn Dutt for Bespond- 


ent, 
The purchaser of a partnership in a tenure, fn other 
words et a sbareholder’s rights; aorin no Fhe to 
retain a person who bays 


possession the tenure 
ARN te arrears under Act TIL (B. C.) 


THE WEEKLY REPORTER. 
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Glover, J.—TuHre plaintiff in this casa 
purchased at an auction-sale held in execution 
of decree Mullica Daye’s right, title and 
interest in 8 beegahs odd cottahs of land. . 
He says that he got poaseasion and paid the 
back rent due to theijaradar from the former 
tenant. 


The farmer afterwards brought a suit 
against Mullica Daye for arrears of rent, 
alleged to be due for the years 1271- 1272 
and part of 1278, got a deoree, and sold the 
tenure under Act VIII of 1865, B. C. The 
defendant was tho purchaser aud got posses- 
sion turning the plaintif out. 
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The plaintiff sues to recover possession on 
the ground of his purchase, and on the alle- 
gation that the rent-decres was oollusively’ 
obtained. 


The Moonsiff dismissed the sult, holding 
that there was no proof whatever of collusion 
either between the farmer and the defaulting 
ryot, or between either of them and the auc- 
tion-purchaser ; that the ijaradar bad never 
recognised the plaintif as his tenant, and 
never recelved rent from him and was not 
therefore bound to recognise his purchase of 
the land ; that the sale onder Act VIII of 
1865 passed the tenure to the defendant, 


The Subordinate Judge on appeal re- 
versed this decision on the ground that a 
subsequent sale by a Revenue Court could 
not invalidate a prior one by a Civil Court 
(Tirthanand Thakoor, appellant, XII Week- 
ly Reporter, p. 449), and that the farmer by 
receiving from the plaintiff rent for a period 
previons to his dispossession, for the years 
1274-75 thet is, had recognized him as his 
tenant. The Subordinate Judge also found 
that the rent-salt brought against Mullica 
Daye was collusive. 


It is contended in special appeal :— 


(1.) That there is no evidence to: show 
that the payments of rent made by the plain- 
tiffin 1274 and 1275 extinguished the claim 
for the back resta of 127141272 and 1273, 
and that the Subordinate Judge’s conclusion 
as to the fraudulent nature of the rent-suit 
is altogether groundless ; and 


(2.) That the plaintiff having only pur- 
chased Mullica Daye’s right and interest in 
a portion of a tenore, cannot resist the right 
of an auction-purchaser under Act of 
1865, B, C., which comprehended the tenures 


itself, 


G 
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(1.) With regard to the payments said 
to have been made by the plaintiff to the 
ijarndar in 1274 and 1275, and which the 
Subordliats Judge has taken as showing 
that “ there existed no arrears on account of 
“ the years for which the suit had been insti- 
“tuted in the Revenue Court,” we find that 
one is dated the 28rd Srabun 1274° and is 
for rupees 3-5, and the other the 2ud Jyet 
1275 and is for rupees 8-9. Now, taking 
the Subordivate Jadge’s finding as to the 
genuineness of these documents (a find- 
ing opposed to that of the frst Court) as one 


with which we cannot Interfere, what after | 


ll do the recelpta prove ? They prove that 
do Ing. the years’ ‘in question, the plaintiff paid 
an aggregate ‘sum of rupees 12-13 on ao- 
count of back rent. No particùlar 3 „year ia 
mentioned, the word used ia the general one 
ni bakya. ” Now, it is quite clear that this 

payment could not have settled tho arrears 
for. 1271-72 and part of 1273, inasmuch 
ans if wo put aside.the evidence of the rent- 
decree, the annual rent payable was on the 
plaintiffs own showing 9 rupees. So that 
admitting every thing in the plaintiff's favor, 


the back rents could not, as supposed by the |. 
Subordinate Judge, have been cleared off by || 


the payment of rupees 12-13; and ns this is 
the only ground on which the Subordinate |: 
Judge has decided that the rent-suit was 
conclusive, we should be quite jastifled in 
saying that the Lower Appellate Court was 
wrong in reversing the decision of the 
Moonslff on this point, 


Woe may romak here that the reoord 
ows ‘that at fbe time the rent-shit was 
brought ‘the plaintiff had not paid the rupées 
12-18 at all. The date of institution of suit 
And the dates ofthe dakhillas show this very | 
clearly. 8 that {t cannot be said that the 
suit fer rent wasa false one. That rent is 
shown by,the plaintiff’ own documents to 
have been due when the suit was brought. 


Then as to the effect of the prior aale at 
auction tothe plaintiff. The decision in 
Tirthannnd Thakoor versus Puresbnund Jha, 
XIII Weekly Reporter, p. 449, quoted by 
the Subordinate Judge, supposes that what 
_ WAS ‘aold by tbe Civil Court was 9 tenore— 
an entire eatnte-—and on that supposition, and 
on the fact that the anle was not in any way 
tainted with fraud, i¢ laid down that the 
same property could not be re-sold in éxe- 


cution of a decree for arrears of rout against 


the former tennnt. 


Now, in this case the Civil Court sold not 
Mullica Daye’s right in the tenore, which 





was afterwards put up and sold by the Re- 
venue Court under Act VIII of 1865, B. O., 

bat her rights in 8 beegaha 14 cottahs of 
that tenare, the defendant’s purchase being 
of the tenure itself (in the terms of the Act), 
which (as is stated and not danied anywhere 
on the record) consisted of 23 beegahs. 
The bynamah shows that these 8 beegahs 


were situated in several distinct plots within. 


two separnte mouzahs ; and all that the pur- 
chaser of Muyllioa’s rights, as it seams to us, 
bought waa a partnership in the entire ten- 
ure of 28 beegalis to the extent of 8 beegahs 
14 cottals. He beonme, in other words, s 
shareholder in the tenure, 


Now, being in this position, the only thing 
for him to have dotie when ‘the rent-snit waa 
bronght agninst Mullican Daye for arrears of 
rent, was to have paid up those arrears and 
then to have sued bis co-sharer for contribu- 
tion. His purchase did not give him any 
thiug more than this privilege, and certainly 
does not give him a ight to retain possession 
against a pergon who bought the tonara it- 
self. 


The Subordinate Judge’s finding that he 
did pay up those arrears appears to us.to 
have been passed in the teeth of the reeord- 
ed evidence, and to be therefore an illegal 
finding ; ; and that being so, there is no ground 
whatever for supposing the sult for rent to 
have been collusive. 

The decision of the Sabordinete Judge 
‘must be reversed, and that of the Moonsiff 
festored with all costa on the special re- 
spondent, 


The 25th March 1871. 
Present: 
The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 
Transfer of intermediate tenures — 


Acknowledge t by landlord—Di- 
‘of rent—Aoct X of 1859, 


Case No. 2454 of 1871. 

Spesial Appeal from a decision passed by 
the Offlotating Judge of East Burdwan, 
dated the 24th August 1870, reversing 
a decision of the Aloonsiff of Mahomed- 
pore, dated the 22rd April 1870. 

W. O. Allender, General Manager of the 
Land Mortgage Bauk of India (Defend- 
ant) Appellant, 


UETRUS 


Respondents, 


-F 


Dwarkanath Roy and others (Plalntifís) » 


~~ aa 
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Baboo Juggadanund Mookerjee for ree being made in his serishtah, he was uot 


ni. 


Baboo Kales Prosunno Dutt i Re- 
spondent. 


Where rent is recovered without objection by suoce- 
siva landlords from the transferes of an intermediate 
tenure fiom the date of transfer, auch reo pt acts ma a 


full and complete acknowledgemeut by the 
Sine Maopa (Ae new PARANI H MG pees of the of old 


The provislon of Act X of 1859, which requires that 
oud ei ent as to divi-ion or distribution of rent 
writing, applies only to division or distriba- 

after the Aci came Tip operation. 


Glover, J—Tas circumstances of this 
case are as follow ;— 


Ram Scondur Napit bod a tenure consist- 
ing of 8 10 oottaha cultivated, and 
8 cottahs bastoo land, for which he paid to 
the semindar, Mr. Elias, sicca rapees 2-15 
annual rent. 


m 


In Falgoon 1255 he sold the 8 beegahs 
10 cottahs to Ram Narain with a rent of 
sicca rupees 2-3, retaining the bastoo land 
with a rent of 12 annas himself. 


There was another tenure owned by one 
Gooroo Churn of 10 cottahs ata rent of 7 
anoas, which likewise passed by sale to Ram 
Narain in 1260: With this land, however, 


. we have nothing to do iu this special appeal, 


On Bam Narain’s death, his son Nubo 
sold the entire holding to Massamut Blugo- 
butty Debia on the 8:h of Chyet 1272. 


The xemindar, Mr. Elins, gave a putuee 
of his estate to Chander Kant in 1266, and 
his rights were in 1278 transferred to the 
Land Mortgage Bank. 


Shortly after becoming TE the 
Bank brought a suit against Ram Sooudur, 
the registered tenant, for arrears of rent due 
on the years 1272, 1278 and 1274, and ob- 
taind a decree in execution of which the 
tenure was sold. 


The plaintiffs in this case, purchasers of 


the holding of Ram Sooudur, sue to set 


aside the revenue sale on the grouúd that 
the transfer had been recognized by the 
proprietor, who had taken reat from the 
purchasera efor since the date of the sale. 


The defendant Bank contends that nas the 
sale was not notified in the way authorized 
by law, no registry of the new tiansfetree 


bound to recognized any tenant but Ram 
Soondar, or to take rent from‘ any other 
person. He also contends that the amonnt 
deposited in the Collector’s Court by the 
plaintiffs, was not the whale amount of rent 
due on the holding and that he was nof 
bound to take it. , 


The Moonsiff found that the sxemindar 
had, by receiving rent from the plaintiffs 
from Falgoon 1255 up to the year 1272, 

acknowledged them ss his tenants for the 
holding, and that the receipts giveo-by him 
showed that he was aware of aud acquiesced 
in the sale made hy Ram Soondur. Fe also 
found thay the plaintiffs had deposited the 
rent dae for 1278 in the Collector's trea- 
sury. 

Bat he considered on the other hand that 
the zemindar was not bound to take out this 
money from the Collectorate, the plaintiffa 
not being the “ recognized” tennnts in the 
terms of Section § Act VI of 1862, B., O. 
and not even stating frots which would linve 
enabled the xemindar to know on whose 
account the money was deposited. 


On appeal the Judge concurred with the 
Moonsiff as to the resognitloa by the zemin ~ 
dar, bat held also that under the cirourm- 
stances the plaintiffs were entitled to deposit<— 
their rent in the Collectorate, and that the 
defendant Bank ought to have taken it'there. 
from (he having due votice of the deposit) 
and'not to have brought a suit ander Act X 


{of 1869 The Judge beld, moreover, that ths 


plaiutiffe’ tenure was a mere jotedares hold- 
ing, the transfer of which it was vot uuder 
Section 27 of Act x necessary to register’ ih 
the semindar’s serishtah. 


He decided that the plaintiffs had proved 
their right to the tenure; that the Act X 
suit was collusive ; aud that the sale under it 
should be set aside. 


It is contended in spesial appeal :-— 


(1) That the Judge was wrong in hold- 
ing that the tenure was ene not requiring 
registration. 


(2) That not being registered, the sa 
miudar was uot bound to recoguize’ the 
alleged transfer, but was justified iu suing 
the original tenant, and (8) That in any 
enee the defendant was not bound to ac 
cept the mbney deposited by the plaint- 
iffa, that not being the full amouut of rent 
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due on the holding but only the plaintiff's 
share thereof. 


With regard to the firat objection, the 
Jadge has found as a fact that the holding 
was a ryotee one, and from the very small 
size of it, 8 beegahs 18 cottahs, it can 
hardly have been an intermediate tenure 
held between the xemindar and the actual 
cultivator, as provided for by Section 27 of 
Act X of 1859. Nothing has been shown 
us in sapport of the assertion that the hold- 
ing was an intermediate one, and every 
thing is against such a supposition. 


Bat supposing for the sake of argument 
that it was an intermediate tenure, and that 
under the law as it stood when this suit 
was brought registration of transfer was 
necessary, has it not as n matter of fact 
been found that the spirit of the Act has 
been complied with, and that the zemindar 
for the time being recognized the transfer 
and its accompanying changes from the 
vary day on which that analet was made ? 
It is not denied that Mr. Elias, the semin- 
der at the time in question, received rent 
fiom the transferree from the date of the 
transfer, nor that his successor did the same 
thing; so thot fot n ‘period of 18 years 
the plaintiffs have paid their rent as for a 

ortion of the holding, which had once been 

m Soondur’s, without the slightest objec- 
tion on the part of their landlords. This, 
it appears to me, acts as a fall and complete 
acknowledgement by the proprietor of the 
estote that he accepted the new tenant iu 
the place of the old one for a particular share 
of the rent previously psid. The words of 
the law io the latter part of Section 27 
have been much relied on, and it has been 
argued from them that even if the transfer 
of a portion of Ram Soondur's jote to Ram 

` Narain be held to have been acknowledged 

‘and permitted by the xemindara, no agree- 
ment on their part to divide or distribute 
the rent would be binding unless made in 
writing, But this sapposes that such divi- 
gion or distribution was made after Act X 
came into operation. Before the passing 
of that Act, there was no such piovision 
of law. 


If the plaintifs’ case were to be governed 
by the latter part of Section 27 of Act X, 
then I should undoubtedly hold that the 
Jandlord would not be bound to take any- 
thing less than the full amount of reut 
due upon the entire holding, and that 
the defendant Bank would 

e 


ee er em re A 
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have been fally justified in refusing to noè 
cept the deposit ‘of tho plaintiffs’ share 
of the rent made In the Collestorate, and 
that he had every right to recover as he did 
in a suit for rent, 


Bat as I understand the evidence, I think 
that long years before the Bank became the 
owner of this putnee estate, there had been 
a. partition of Ram Soondar’s holding and 
a transfer of part of it to Ram Narain, and 
that both, partition and transfer had been 
recognized at the time and since for 18 years 
by the proprietors of the estate. 

It is not dented that the Bank has no 
higher rights than the other putneedars, and 
cannot therefore, in my opinion, have any 
greater privileges, 

These remarks appear to dispose of the 
second and third objections. 

I would uphold the decision of the Lower 
Appeliate Court and dismiss the special 
appeal with costs. 


Kemp, J.—I concur. 





The 27th March 1871. 
Preseat: 


The Hon’ble R. Jackson and Onoooool Chun- 
~ der Mookerjee, Judges. 


Eixeoution— Manager — Section 243 
Act VIII of 1859. 


Case No. 5 of 1871. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Ttpperah, 
dated the 17th December 1870. 


Mohines Mohan Doss and another (Judg- 
ment-debtors) Appellants, 


Cersus 


Ram Kant Chowdhry and another (Ducree- 
holders) Respondents.” 


Baboos Kalee Alohun Doss aud Nuleet 
i Chunder Sein for Appellants. 


Baboo Kishen Succa Mookerjee for Re- 
spondents, n g 


A Court executing a decroo was held to have been 
jJostfled m 1ofusing to appoint a for attached 
propmty belonging to the judgment-debtor, where it 
would have taken 20 years to pay off the debt from the 

fits of the property. But the High Court sew no ob- 


[ection to the appointment of a manager to dispose of . 


portions of the property by sale, moe and other- 
wise, under Section 243, Code of Civil Procedure, if tha 
debt could thereby be 


off 1n 6 months, 


+ 
aa 


ps 
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Jackson, J.—Tum decree-holder in this 
case has obtained a decree against the 
jadgment-debtor to the amount of 87,000 
rupees, On suing oat execution of his 
decree, the judgment-creditor applied to 
attach and sell certain properties belonging 
to the judgment-debtor, The judgment- 
debtor, thereupon, applied to the Subor- 
dinate Jadge of Tipperah before whom 
the proceedings were pending, asking that 
a man might be appointed under Section 
248 Act VIII of 1859, and added that he 
was willing to place all the estates in his 
possession under the manager, in order that 
the manager might recover from them 
the amount of the decree. An Inquiry 
was thereupon instituted as to the profits 
derived from these properties ; and Mr. De- 
Lanney, who was appointed to make the 
enquiries, gave his opinion .that a sum of 
8,600 rupees was the annual receipt of 
rent from these estates. The Subordinate 
Jadge says that as the debt would not be 
satisfied in 6 years, the application must 
be rejected. . 


Before us the application has not been 
restricted solely to the question of allowing 
a Court manager to manage the properties, 
but we have been asked to delay the pre- 
sent sale by the Court in order that the 
Court manager may take measures to sell 
certain portionsof the property and give 
mortgages and mokururree leases of other 
portions ; that by these means a probably 
better price may be obtained than by selling 
the property on sight at public auction by 
the Court. 


We think that the Subordinate Judge 
was right in refosing to appolot a manager 
to manage the whole property until the 
debt was liquidated, because it would ap- 

after deducting the expenses for the 
defendant and the Government revenue, 
the actaal amount of assets which would 
probably be recovered would be sufficient to 
pay off only the interest of the total sum 
and a sum of about 2,000 rupees per annum 
of the principal of the debt. It would, 
therefore, take nearly 20 years before the 
debt would be paid oft. But we sea no 
reason to reject the petition of the applicant 
that the Court manager may be appointed to 
pell and mortgage and otherwise dispose of 
some portions of the property, and thereby 
recover the amoautof the debt, If, with 
the assistance of the judgment-debtor, the 


Court manager can effoot this within six) they 


ehanent m p a 
ee 


months, these’ estates may be placed under 
the manager for that purpose for that period. 
If within six months the whole debt can be' 
cleared off, the decree may be considered to 
have been realized with sufficient expedition, 
and it may be to the benefit of both the’ 
parties. We see no reason to-interfere with 
the decision of the Subordinate Judge, but, 
we think that the Subordinate Judge should: 
give effect to this order and appoint a: 
manager to act accordingly. The manager 
will dispose of some portions of these pro- 
perties by selling, mortgaging, and otherwise 
dealing with them uuder Section 248. The 
vakeel for the opposite side does not object 
to this arrangement ; and it seems to us to be 
a fair and proper one. If at the end of six 
months the whole debt has not been realized, 
or if in the meanwhile proper measures have 
not been taken to carry out the order, the 
Subordinate Judge will pass fresh orders on 
the case. 


We think that the oosts of these proceed- 
ings should be costs in the onuse, and should 
be paid by the judgment-debtors, 


Mookerjee, J.—I conoyr. 


The 271h March 1871. 
Prasent : 


The Hon'ble F. B. Kemp and F. A. Glover? 
Judges. ` 


Documentary evidence —Mistakes of 
Oourt's officers. ` 


* Case No. 218 of 1870, 


Regular Appeal from a decision passed by 
the Subordinate Judge of Baerbhoom, 
- dated the 1lith August 1870, 


Ram Rujan Chuckerbutty (Plaintiff) 4p- 
pellant, | 


versus 


Anand Coomar Mookerjeg and others 
fendants) Respondents. 


Baboo Mohinee Mokun Roy for Appellant. 


Baboos Kishen Succa Mookerjee and: 
Taruck Nath Sein for Respondents. 


A Civil Court is bound to receive as evidence authen- 
Heated documents named in the plain€ and filed by 


(De- 


the plaintiff's pleader on the day appointed for mia 
issues, eren though ihrough hadvartanos af the Am 
were. not mads part of thé record. owe 


. A 
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Kemp, J.—Tuis is a suit on the part of 
the plaintiff for contribution. It appears 
that the plaintiff, formerly a ward of Oourt 
and who of late has come of age, sues a num- 
ber of defendants, against some of whom s 
decree has been passed for contribution. 


None of the defendants appear to have 
disputed the amount of jumma payable by 
the plaintiff, What they seam to have con- 
tended is, that they have paid in more on 
account of their share than the plainthf has 
given them credit for. 


The Subordinate Judge of Beerbhoom 
found that the plaintiff has not proved even 
that he has paid the amount due oa his own 
share, much less any amount due on the 
shares of his co-sharers, the defendants. 
He therefore dismissed the  plaintiff’s 
claim, with the exception of certain sums 
which he deoreea against the defendants 
Nos. 6 and 7, 1l and 12 and No. 17 ; the 
result of the decree of the Lower Court be- 
ing that the plaintiff gets a decree for a sum 
of Rs. 1,887 odd annas, out of Rs. 5,706 
2 annas 3} claimed. The Subordinate 
Judge says that the plaintiff has foiled to 
prove that be has paid the Government 
revenue in respect of the shares of the 
defendants, his co-sharers, over and above 
that due on account of his own share. 


Tn appeal, tho socond ground uf appeal only 


has been urged upon the Court, namely, that 


the plaintiff, according to the practice of 
the sheristgh of the Court below, filed 
certain “ sehah” papera, or transfer papers, 
authenticated copies of which he had ob- 
tained from the Collector’s office,. which 
proved the payments made on his behalf on 
account of the Government revenue’ of the 
joint estate, Lot Koondheet Korya, as alleged 
in the plaints; that these exhibits were nat 
made part of the record through the in- 
advertence of the Amlah, but mislaid in the 
record-room in which they were afterwards 
found ; that these documents would have 
proved the plaintiffs case, and therefore, he 
submits, that they ought to be allowed to be 
received in evidence, 

Now, it is clear that with the plaint a 
petition was filed to the effect that a certain 
number of challanaare putin, and that copies 
of the “sehah’ papers had been applied 
for from the Collectorate and would be 
put in when received. We have the 
evidence of Dwarkanath Baboo, the plea- 
der of the plaintiff below, to the effect 
that on the 80th April last, the day on 


which she guos were to be fixed, he did 
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receive from the plaintif a petition and a 


list of these ‘‘sehshs” to file. Thera is that 


petition on the record which bears the sig- 
nature of the aforesaid Baboo; and these 
“ seliah’’ papers all bear his Mitjals, and are 
dated 80th April with one sls se It is 
true that there wns an enquiry made as to 
whether the plaintiff ’s mookhtear had or 
had not smuggled these documents {nto the 
sherishta or whether they were really miss- 
Ing ; and the result was that the Subordinate 
Judge sent the mookhtear to the Fouzadaree 
Court on a charge of criminnl trespass. That 
charge however fell to the ground and the 
mookhtear was acquitted. 


It appears to us that these papers ought: 


to have been received by the Sibordinate 
Judge. They are authenticated toples from 
the Collestorate records, and if the sums 
sHown therein have been transferred from 
the account of the plaintiff, when he was 
a minor, to payments on account of the reve- 
nue of the estate, and these paymentd on tha 
te are more than the plaintif would 
have to pay for his own share in the estate, 
the Lower Court is bound to enguire into 
this point and decide the case afresh. ` 


We, therefore, remand the case to the 
Subordinate Judge. He will receive these 
papers and re-deolde the case with referenna 
to the dufendants Nos. 1, 2, 3, 4, 5, 8, 9, 10, 
18, 14, 15, 16, 18, 19 and 20. 


His decision with reference to the other 
defendants against whom a decree has been 
passed will stand. 


Costs to follow the result with reference 
to the defendants whose case has been re- 
manded, j 


r The 27:h March 1871, 
Present: 
The Hon'ble E. Jackson and Oncosool 
Chunder Mookerjee, Judges. 


Fosscasion—Buccession—Mindoo 
kav. 


Caso No. 1878 of 1870. 

Special Appeal from a decision passed by 
the Subordinate Judge of Tipperah, dat- 
ed the 21s¢ May 1870, affirming a deci- 
sion of the Moonnff of Nassirauggur, 
dated the 28th July 1869. | 

Raj Chunder Burman (Defendant) Appel. 

lant, 
versus 
Rama Kant Obuckerbutty (Plaintiff) Re-' 
- apondent. i ; 


meye mel ' 
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Baboos Kales Mohun Doss and Mohinee 
Mokun Roy for Appellant, 


Baboo Rajendro Nath Bose for Respondent, 


r sroald not be entitled to a” decree, rea 
a 

o eren were {n E anasemion of the fee 
of the daughters. 

Mookerjm, J.—~Trm plaintiff instituted 
this suit for possession of 8 kaneea and odd 
gundahs of land on the allegation that his 
father was the owner of a moiety of this 
land, and that his father’s cousin, one Radha 
Kant, was the owner of the other moiety ; 
that the plaintiff’s father died in 1255 and 
the cousin of his father died in Assin 1256, 
leaving no other person but him as their 
the legal heir ; and that the plaintiff thus be- 
coming the owner of this property was dis 
possessed in 1258 by the defendant. The 
platotiff also stated in his plaint that inas- 
much ashe was born in Magh 1285, and 
was a minor up to the 18th Magh 1278, the 
sult instituted on the 20th Magh 1275 was 
in time. ` 


The defendant raised the plea of limita- 
tion, contending -that the date of the birth 
of plaintiff in 1255 as given in the plaint 
is false, but that plaintiff was really born 
in 1252, The defendant thus contended 
that the plaintiff being born in 1252, and he 
not being a semindar and therefore entitled 
only to 15 years minority, his time for 
bringing this action expired in 1269, not 
having sued within 3 years of his attaining 
_majority. As regards the amount of land 

claimed by the plaintiff, the defendant con- 
tended that 4 kanees 8 gundabs of land sued 
for belonged to the plaintiffs father and 
uncle ; that his father conveyed his share 
to his cousin, Radha Kant, and that thus 
Radba Kaot was the holder and owner of 
the whole of the 4 kanees 8 gundahs of 
land; that Radha Kant having by a dispo- 
sition in bis life-time made over this pro- 
perty to his two daughters, the defendant as 
purchaser from those two daughters is right- 
ly entitled to and is in possession- of the 
same. It was further contended that the 
plaiutiff's father during his life-time having 
given away to one Nobin OChunder 12 gun- 
das 1 cowred and l krant of the land held by 
him, his father’s share was only 8 krants 16 
gundabs, As regards the remainder of the 
land claimed, tha defendant denied thet it 
ever belonged to the plaintiff’s father or to 
‘his uncle; be said he purchased it from 
another party. 
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The firat Court gave the plaintiff a de- 
cree for the lands sued for after deduct- 
ing 8 gondahs 1 cowree whioh it found 
the plaintiff’s father had given away to 
Nobin. The defendant appealed,-and the 
Subordinate Judge has confirmed the de- 
cision of the Court of firat instance. 


On the point of limitation the Subordi-~ 
nate Judge says—‘ On the completion of the 
“ 18th year, a Hindoo attains his majority ; 
“therefore, according to defendant’s own 
“ showlng, plaintiff is in time.” 


But it appears that the Subordinate Judge 
is evidently in error in his calculation, for 
the case of the plaintiff is that he was born 
in 12855. If that is correct, of course he is 
in time. But the defendant’s case ig that 
he was born in 1852. If that is. correct, 
plaintiff is barred even if 18 years are given 
to him as the period after which he would 
attain his majority, the suit having been in- 
stituted in 1275, We think, therefore, that 


‘on this point the Subordinate Judge has 


committed a mistake, and that he ought to 
have found from the evidence in this case 
whether the date given by the plaintiff or 
that given by ‘the defendant was ths correqt 
date of the birth of the plaintiff. 


As regards the olaim of the plaintiff over 
and above the 3 kanees 17 gundahs admit- - 
ted by the defendant to have once belonged ` 
to the plaintiff's family, there appears to be 
no adjudication whatever by the Subordinate 
Judge. , He nowhere finds how the plaint- 
iff is entitled to it. The only point he seems 
to have declded is that the kobalah of the 
Zod Bysakh 1255 has not been proved to his 
satisfaction. That is a kobalah by which 
the plaintiff's father. is said to have con- 
veyed his half share of 8 kanees 16 gun- 
dahs to his cousin, Radha Kant. But even 
if that is not proved, it does not assist the 
plaintiff in recovering the entire amount of ' 
land decreed tohim: The plaintiff ought to 
prove what was the amount of land of which 
his father and his uncle were the owners; 
whether it was 8 kanees 16 gundahs ns 
admitted by the defendant, or 8 kanees 17 
gundahs as alleged by the plaintiff. 


Then, {t appears that the defendants based 
their tithe upon two kobalahs said to have 
been executed by two daughters of Radha 
Kant; while the plaintiff's case is that Radha 
Kant dfed leaving only a childless widowed 
daughter, and that the plaintiff ia the sole heir 
and therefore he is entitled to sucoeed to his 
uncle’s property. Woe do not find that the 
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Subordinate Jadge has in any way disposed 
-of this point, namely, whether asoording to 


tthe plaintiff his uncle Radha Kant died leav- 
Jing a childless widowed daughter and there- : 


- fore the plaintiff was the heir, or according to 
-the defendant that he left two daughters 
who succeeded him, and consequently plaint- 
iff was notan heir; of this uncle. The 
~plaintiff, we think, is bound to prove his 
‘statements as to how he came to be entitled 
to 8 kanees 17 gundahs claimed by him. 
The Subordinate Judge says— The koba- 
“Jahe of the daughters of Radha Kant 
“t have not been registered either, and it 
“is not likely that these females would 
“ have sold their lands to a stranger like the 
“ appellant.” But whether the daughters 
really conveyed thelr inheritanoe to the de- 
fendanta or not was not the first question to 
try. Han question which should have been 
tried first, and which thé Subordinate Judge 
has utterly omitted to decide, was whether 
the plaintiff, under the pocnliar iroum- 
‘stances alleged by him, was the heir of his 
‘Docle. This point was a material point in 
the case, for if is be proved that the unole, 
Radha Kant, left a daughter or two daughters 
entitled under the Hindoo Law to succeed to 
his property, the plaintiff would not be the 

who would succeed in this astion, as 
far as the share of the uncle is concerned, 
even if the defendant was in wrongful 
possession of the share of the daughters of 
Radha Kant, 


” “We think, therefore, that this case should 
go back to the Subordinate Judge to be re- 
Pied by him with referenoe to the remarks 
made above. P 


Costs of this appeal will abide the result. 


” I wonld take thie opportunity of calling 
the attention of the ‘Subordinate Judge to 
the clear provisions of Section 859 of the 
Code of Oivil Procedure. That law requires 
that the Appellate Court shall ‘in its judg- 
‘ment state the point or points for determina. 
tion and record its reasons for the decision 
of those pointe, The judgment of this 
Judge are always peculiarly meagre and 
seldom contain reasons for his decision. 
In this case the Subordinate Judge does hot 
‘at all stato how, “ according to the defendants 
own showing, plaintiff is in. time” He 
himself when summoning up the defend- 
ant’s contention on the plea of limitation, 
says the defendants plead that plaintiff was 
‘born in 1252, and that he shoajld have sued 


rwithin 1269; and not having sued within |. 


uhat period is barred by. limitation, ` 
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Then, as to the merits of the case, several 


objections, evidently of a valid natura, wera 
pressed both before the Court of first in- 
atance as well as before him. It was ob- 
jected that plaintiff was not the heir of hia 
uncle, and therefore is not entitled to olaim 
that share. This objestion is not at all 
noticed by the Subordinate Judge, and he 
gives no decision on it There is also no 
adjudication as to the plea that plaintiff is. 
not entitled to a decree for the whole of the 


land claimed by him, inasmach as that | 


never belonged either to plaintiff's father, or 
to his unole io right of whom the present anit 
is instituted. These omissions necessitate our 
remanding the case to him for a proper de- 
cision, which entails a great deal of trouble 
and expense to the parties. But if the 
Subordinate Judge had carefully recorded 
the points raised before him for determina- 
tion and determined them on the evidence, 
we could have finally disposed of them here 
in special appeal, applying the law to tha 
facts found. 


Jackson, J.—I quite concur in the remand 
of this case. 





Tho 28th March 187}, 
Present: 


The Hon'ble L. 8. Jackson and W. Ainslie, 
Judges. 


Form of decree—fection 189 Act - 
VIIL. 1859. 


Case No. 2075 of 1870, . 


Special Appeal froma decision passed by 

. the Officiating Additional Judge'of Tir- 
hoot, dated the 10th August 1870, re- 
versing a decision of the Moonsiff of 
Durbhangak, dated the 12th May 1870.. 


Parmessnree Datt Jha (one of the Defand- 
; ants) Appellant, 


versus 
' Joynath Thakoor (Plaintiff) Respondent. 
Baboo Bhowanes Churn Duttefor Appel 


lant, 


ent 
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‘Baboo Debendro Narain Bose for Respond- l 


- A amn ` 


~y 


Osodi 
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A of the Judgment with the schedule of costs 
eat ai constitute a proper deoree such as is 
required under Section 189, Code of Civil Prosedurs, 


Jackson, J.— Tax speolal appellant in this 
case was no party to the suit as, originally 
broaght. It was a sult by Joynath Thakoor 


against Komloo Roy, and the object of this |- 


auit was tn have it declared that certain pro- 
perty must be sold under a bond-debt. 


Upon this the present appellant by a pe- 
tition intervened, alleging that he had pur- 
chased the property from the defendants, 
‘and that with the help of an old stamp, 
plaintiff had fabricated the beud to get the 
property for himself, having inserted in the 
bond a date anterior to that of the appel- 
Jant’s purchase, On this petition he was 
made a defendant, The suit was at iirst 
dismissed by the first Coutt ; but on appeal 
the Judge reversed that decision, and, as he 
saya, decreed the appeal. 


The intervenor appeals specially to this 
Court. . 


The deolston of the Judge, I am bound to 
say, was not very satisfactory. The reasons 
.whioh he” assigns are of the least possible 
value; but they certainly amount to a deci- 
sion on the facta; and if the intervenor had 
been properly a party to the snit, it is dif- 
ficult to say how we could have set it aside 
in his favor. The intervenor was not a 
party interested in the subject-matter and 
likely to be affected by the result of the 
suit, It was therefore irregular to make 
him a party, plaintiff having asked for no 
relief against him. And therefore the de- 
cree of the Coart below as agalost him must 
be set aside, and the speolal appellant’s name 
erased from the record as defendant, 


It is proper to add that no separate decrea 
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has been drawn up by the Lower Appellate 


Court. What has happened In this instance 
is thata copy of the jadgment has been 
prepared with the schedule of costs append- 
ed to it, and no proper decree has been drawn 
up as required by Section 189 of Act VIII 
of 1859. The Judge is direeted to draw ap 
a proper decree in this case as between the 
plaintiff and defendants. He will also take 


care that in futare cases the proper decree is’ 


drawn up. 


The speciad appellant having of his own 
accord intervened, he must bear the costs 
of this appéal and of all proceedings which 
have resulted from his intervention. 


o 7 Ainslie, J.—I concur. 


t 


‘shape of non-suit,” 


Rulinge. 


The 28th March 1871, 
Present ¢ 


Tha Hon'ble E, Jackson and Gnooaodl ' 
Chunder Mookerjoe, Judges. 


Seotions 230 and 281, Aot VITI. 1859 
-Jurisdiction 


Case No. 2220 of 1870, 


Special Appeal from a decision passed by 
the Subordinate Judge of Furreedpore, 
dated the 4th August 1870, affirming a 
decision of the Moonsiff of that District, 
dated the 18th December 1869. 


Mussamut Ehsan Khatòon (Plaintiff) Appel» 
lant, 


PET sus 


Ramnath Sefn Lushkar (Defendant) 
Respondent, 


Baboo Debendro Narain Bose for Appel- 
lant, ; 


Baboo Luleet Chander Sein for Reapondent, 
When an application under Section 280, Code of Civil 


both purposes. 


Mookerjes, J.—Im this case the plaintiff 
applied under Section 230 Act VIII of 1889 
on the allegation thet the defendant, Ram- 
nath Lushkar, who had recovered a decrea 
against Gholam Kadir Ohowdhry, had in 
execution of that decree dis the 
plaintiff from hts land. This application 
appears to have been numbered and regis 
tered in the register of suita, and issues were 
framed as in an ordinary civil suit for poe: 
session of land, At the time of the hearing 
of the case, however, it appears that the 
Moonsiff fixed the following new issues :— 


“ Whether the plaintiff was in bond fide 
* possession of the disputed property ; if so, 
“whether she can derive any benefit .under 
“ Section 280?" The Moonsiff tried this 
single issue, and coming to the cofclasion 
that the plaintiff was not in actoal 
sion; dismissed the enit, it le said, “in the 


+ 
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Plaintiff appealed, and the Appellate Court 
affirmed the Moonsiff’s decision, beling of 
opinion that the sole matter the Court 
have to seein an application under Section 
280, ie whether the plaintiff was bond fide 
in in pomericn of the property, and was dis- 

the decree-holder defendant in 
pear : his decres. 


Both the Courts referred to a deolsion of 
the 18th Maroh 1869, as guiding them tn the 
disposal of this suit. But it appears to me 
that an application ander Section 280, when 
onoe registered and numbered as a suit, should 
be tried as an ordinary sult between the ap- 
pellant as plaintiff, and the decree-holder as 
defendant. According to the terms of Bec- 
tion 280, “the Court shall proceed to investi- 
“gate tho matter in dispute in the same 
“ manner and with the like powers as if a 
‘suit for the property bad been instituted by 
“ the applicant against the decree-holder.” 


The subsequent Full Bench decision (V 
Bengal Law Reports,* page 708), which had 
been passed on a reference made by the same 
learned Judges who remanded the case on 


the 18th March 1869, has decided fully as to | 


the manner in which suits under Section 280 
are to be dealt with by the Courts. We 
should think that when a suit has been re- 

istered as a suit onder Section 280, the 
Courts are bound to investigate that suit as 
if it was av ordinary regolar suit brought 
by the applicant in the Civil Court, and to 
try not only the question of possession but 
also the question of title. Turning to Seo- 
tion 281, it appears to us that the decision 
must be a final and complete decision both 
for possession and title, for that Section bars 
_ any fresh suit upon the same cause of action 
between the. same party or parties or those 
claiming under them. 


We think, therefore, that the case onght 
to be sent back to the Court of first instanoe 
to be tried as an ordinary civil sait between 
the parties, in which the question of posses- 
sion as well as that of title should be en- 
quired into, and the sait decided according 
to the result of that enquiry. Both parties 
should be allowed the fullest opportunity of 
adducing any evidence that they think fit to 
adduce in support ai the iraues fixed by the 
Oourt. 


Costs of thls apal will abide the final 
result 
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The 29th Maroh 1871. 
Present: 


The Hon’ble L. 8. Jackson and W. Ainslie, 
Judges. 


Certificate of ad ministration—Mephow 
—Deceased son’s daughter’s son. 


Oase Nos. 19 and 20 of 1871. 


Miscellaneous Special Appeals from an 
order passed by the Judge of Sarun, 
dated the 8rd December 1870. 


' Aree Mardun n (Petitioner) 
Appellant, 
versus 
Jannath Bhuggnt and others (Opposite 
Party) Respondents. 
Mr. R. T. Allan for Appellant. 
Baboo Hohines Mohun Roy for Respondents, 


A nephew in entitled to a certificate of administration 
in preference.to a deceased son's danghter’s son. 


Jackson, J.—Tum appeals before us are 
both appeals by the same person, relating to 
the certificate granted by the Judge of Sarun 


‘in reapect of the estate of one Roopa Kooer, 


deceased. 


This Roopa Kooer was the widow of Bhug-' 
gut. Gungun and Roopa had a son named 
Priagnath Bhuggut, who pre-deoeased both 
his parents and left a daughter named Now- 
ration Kooer;.and the appelant is the son 
of that daughter, 


The person to whom the certificate had 
been given is Jannath Bhuggut, the son of 
a brother of Gungan, 


It is contended that in reepect of the es- 
tate proper, so to say, of Roopa Kooer, 
namely, that estate whioh consists of her 
stridkun, Areo Murdan Bhoggut, the appel- 
lant, as being lineally desoended from her, 
wos entitled preferably to Jannath Bhog- 
gut. 


* 


It appears, however, that the coutest be- 
fore the Zillah Court had no reference at all 
io the atridhwn of Roopa Kooer, but really 
related to the estate which ghe had as the 
widow of Gungun; and it was as heirs of 
Gungun and reversioners that Jannath and 


‘| some other persons claimed the certificate, 


Now, that being the state of the case, we 
think there is no reason to doubt that the 
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Judge made the proper order. Jannath, 
as nephew of Gungun, is certainly entitled 
to represent Gungun in so far as the estate 
had been the estate of Gungun, in prefer- 
ence to Aree Murdun Bhaggot, wlio was 
Guugun’s deceased son's daughter’s son. It 
acsoms, therefore,annecessary to alier in ape- 
cial appeal the order made by the Judge. 


But the qnestion of Roopa Kooer’s stri- 
dhun having been raised, it.may be as well 
to add that the appellant really does not 
make out any title to represent her stridhun 
estate, 


The order of the J adge, therefore, must 
be affirmed with costs. 





The 29th March 1871. 
Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Bale under Act VITTI. 1835—Hindoo 
widow — Joint decrees — Hreeution 
sale—Judgmont-debtor’s righta. 


Case No. 75 of 1870. 


Regular Appeal from a desision passed by 
the Officiating Subordinats Judes of 
Rungpore, dated the 28th December 
1869. 


Chowdbry Zahoorul Huq and others (De 
g fendants) Appellants, ` 


Cersus: 


Gooroo Churn Roy and others (Plaintiffs) 
pondents. 


es 


Mitter and Moulvie Syud Murhumut 
Hossein for Appellants. x 


Baboos Unnoda Pershad Banerjee and 
Tssur Chunder Chucherbutty for Be- 
spondenta, , 


Afr. C. Gregory, Baboo Romesh Chunder 


Where a tenure inherited by a Hindoo widow from 
her deosased husband is sold for arrears of rent under Act 
VILI of 1885, the purchaser does not acquire merely har 
eco rok ee nor do the rights acquired by him cease 
4 5 


Whore a jaint-dberee for contribution which had been 
Sete iaiat ee the reversioner was 

8X60 | tter as sole survi 
meant-debtor, by the sale of hus rights and Praa e 


the ; int held to ha 
eren though the wle-owtldvare omitted Use? wen 


Bayley, J.—Tuw plaintiff in this case 
sued for possession of certain landed proper- 
ty on the allegation of his right of inherit- 
ance from his unele, one Kalee Pershad Roy. 
The plaintiff alleged that on the death of 
Kalea Pershad, his widow Huttun Monee 
held the property till her death on the lith 
Assin 1266. The property, as for the pur- 
poses of this appeal, may be stated as con- 
sisting of five several lots. In regard to lot 
No. 5, we have before us the appeal of 
Ohowdhry Zuhoorul Haq, the defendant pur- 
cbaser, againat the decision of the lower 
Court, holding “ that the right of the ‘widow, 
“ Rattun Monee, was purchased by the de- 
“ fendanta, and on the death of the said widow 
“ Wr right according to Hindoo shastras 
“ ceased to exist ; and consequently the right 
“ purchased at auction-sale ceased to exist, 
“also,” and that plaintiff was accordingly 
entitled to plot No, 6. 


In regard to the other plots 1, 2, 8, and 4, 
we have a cross-appeal against the decision. 
of the lower Court, holding that the plaintiff 
was barred by limitation in respect of those 
plots, inasmuch as he waa bound to sue 
within one year from the order of‘the llth 
September 1860, rejecting the objections 
raised by him in execution of the deoree of 
the 24th August 1859. ` 


It may here be mentioned that there was 
a decree obtained by the semindar against 
Ruttun Monee for arrears of rent, and in 
execution of that decree plot No. 5 was sold 
on the 27th August 1858 under Act VIII 
of 1835, and the remaining plots were 
also sold on the 7th January 1861 in -exe- 
cution of a decree obtained in the Court 
of the Principal Sudder Ameen for contri- 
bation and purchased by the defendants, 


Now, in regard to plot No. 5, itis quite 
clear from the record that it was not merely 
a personal decree against Ruttun Monee, 
that is, a deeree solely and exclusively per- 
somal against her, affecting only her rights 
aud interests as a Hindoo yidow irrespece 
tive of her husband’s estate In her hands, 
She inherited the entire property, as of right 
‘of inheritance, from her deceased husband 
and held it in that capacity. After her 
death, the property would go to the next 
heir if no other rights aupervened. Further, 
the tenure was liable for its own arrears, 
aud it was for the realization of those ar- 
rears thatit was caused to be sold by the 
somindar, 
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‘Under these circumstances, the lower 
Court was quite wrong in holding that the 
rights were personal to the widow, and in 
saying that in consequence thereof the pur- 
chaser's rights ceased to exist at, her death. 
We, therefore, reverse the decision of the 
lower Court on this point, : 


In a case decided by this Bench on the 8th 
‘March last, and in another decided by Mitter 
and Hobhouse, J.J., to be found at page 504, 
Weekly Reporter, Volume XII, we fiud that 
the view now taken by us was there taken. It 
was held in those decisions that in such a 
ease as this, the property itself passed under 
the sale and not the mere personal Hability 
of the widow herself, 


In regard to plots 1, 2. 8, and 4 the whole 
question is whether this ls one of those cases 
contemplated by Section 246 Act VIII of 
1859, where the remedy must be sought in a 
eivil suit within one year from the date of 
the order passed under that Seotion. It is 
argued that as Section 246 was not expressly 
cited as the Section under which the objec- 
tion was disallowed in exeontion, one year’s 
limitation does not apply. We would observe 
that so long as substantially the case is one 
arising onder that Section, the mere expres- 
sion of the exact number of the Section is 
not material ; but the real question which we 
have to decide is as to what passed under 
the sale,—-whether it passed merely the rights 
aud Interests of Ruttan Monee as a Hindoo 
widow, or the property itself as represented 
by the plaintiff, who had at flat time suc- 
ceeded to it as the heir of Rattun Monee’s 
husband, Ruttun Mones being dead and the 
plaintiff being jointly liable with her for the 
decree. Itis clear that the- decree was a 
joint one against- the present plaintiff and 
his aunt, Rutten Monee Debia, and both were 
held jointly responsible. The plaintiff was 
so as the heir of Umbica Churn, and then 
Ruttun Monee having died the plaintiff re- 
presented the entire property, as the sole 
survivor of the above two joint judgment- 
debtors. He, therefore, as thus representing 
the entire property, was held liable for the 
Imi . Itis strongly contended that 

the sale-certificate is silent as to any proper- 
ty, and merely uses the words Y6 wifrete WRU 
WE HW), that is, the rights and interests left 
by the deceased judgment-debtor. This, we 
have to observe, is quite contrary to the usu- 
al practice, which is tostate that the thing sold 
is the right and interest of the judgment-debt- 
òr in the property left. Although here the 
word «property ” is omitted in tho. acinal 


* 
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sale-certificate, we must read the certificate 
by the light of the proceeding in execution 
and the deoree to which that proceeding has 
to give effect in execution. Itis clear when 
the certificate is so read by the light of the 
proceeding in execution and by the light of 
the decree, that the joint property was lia- 
ble for the decree, and that the plaintiff, 
Gooroo Charn,as the sole surviving represen- 


tative of the property of the once joint- 


jadgment-debtors, was properly declared to 
have that property sold. 


A desisigw of ther Lords of he Tadd 


Committee of Her Majesty’s Privy Counocil 
has been quoted to us, reported in Weekly 
Reporter, Volume VIII, page 7, as showing 
that the widow’s personal liability only was 
contemplated ; but that case is clearly dis- 
tinguishable from the present. There the 
sale was specially under Section 9 Aot I of 
1845, then the law for sale for arrears of Go- 
verument revenue, Here there is a joint. 
decree, both as against the widow represent- 
ing the estate as woll as against the re- 
versioner, the whole property eventually: 
merging in him as the sole surviving judg- 
ment-debtor. Besides, there isin this case, 
as stated above, the proceeding In execution 
of the I1th September 1860, and alleged aots 
of dispossession under it on various dates of, 
Assin 1266 and Chayt 1267. Thos it is 
clear that for 10 years the plaintiff took no 
action whatever in this matter, We caunot 
in this placa omit to notice an extremel 
objectionable feature ion this litigation. It! 
appears that the plaintiff, Gooroo Oharn Roy, 
sold a 12 nnnas share of the property in suit 
to one Kristo Soonduree Debis, the female 
cousin of a vakeel of the Rungpore Court, 
under adeed of sale, the terms of which were 
that the sale was not in consideration of any 
money representing the value of the property, 
bat in consideration of the vakeel carrying 
on this litigation to the extent of a charge of 
1,000 rupees. The claim, therefore, is not 
only a stale one, but itis fairly presumable” 
that hed it not been for the speculative action 
of the vakeel in regard to supplyiog funds 
for carrying on the litigation the action would 


‘probably not have been brought. We think 


itis most indecent and most.mischiervous that 
vakeels of the districts in which they prab- 
tloe aa such should have any @irect personal 
interest, as shown here, in the litigation in 
Courts in which they are professionally em- 
ployed. No doubt there are exceptions to 
this rule, as when a vakoel or professional law: 
ageut is forced into law by reason of holdin- 
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property his right in which is disturbed, or 
when he is otherwise compelled to go to 
Court on honest and reasonable grounds ; but 
in this case no such exception presenta itself, 
because on the plaintiffs own case and con- 
duot it is quite clear that the vakeel had 
contracted speculatively to carry on the liti- 
gation at a oost of rupees 1000, not impos- 
sibly relying upon the most technical objec- 
tion as to the omission of the word “property” 
after the words “ loft by” in salo-certifi- 
cate. 


Under all the circumstances of the case, 
we reverse the decision of the lower Couri 
and decree the appeal as to plot No. 5, ‘and 
dismiss the plaintiff's cross-appeal as to the 
properties Nos. 1, 2, 3 and 4, 


The plaintifis must pay all theoosts of 
this litigation. — 





The 29th Maroh 1871. 
Present: 


The Hon'ble L. S. Jackson and W. Alnalle, 
Judges. 


PETATE E of consent. 
Oase No. 2078 of 1870. 


Special Appeal from a decision passed by 


the Judge of Shahabad, dated the lst 
July 1870, affirming a decision of the 
Moonsiff of Sasseeram, dated 81st Marok 
1870. 


Mussamut Ablakhea Kovoer and another 
( Plain tiffs) Appellants, 
a versus 
Oodan Singh and others (Defendants) 
Respondents. 
Baboo Anund Chunder Ghossal for 
Appellants. 


Baboos Mohesh Chunder Chowdhry and 
. Doorga Doss Dutt for Respondents. 


muit having bean referred to arbitration was dimmi- ' 
arbitrators 


A 
Sala is Ura tees ty 
ee 
with collusion. The J 

out, 
bitrators for a proper award. 


the plaintiff ’s revocation of his consent to 
the reference did not put an end to the arbitrators, 


the matter back to the ar- 


Jackson, J.—Tum point raised here in 


2 special appeal is that the proceedings under 
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the arbitration were null and vold in oon- 
sequence of what occurred. When the.-ar- 
bitratora to whom the matter had been re- 
ferred by order of the Court sent up what- 
they considered a decision of the matter dis- 
missing plaintiffs suit for default, it appear- 
ed that the arbitrators had joined with ‘them 
certain other persons in the matter of the 
reference, and sent in as their joint award a’ 
decision of the kind I have mentioned. 


`~ The plaintiff, who had originally consent- 


ed to the reference, objected to what had 
been done and charged the arbitrators with 


collusion, The Judge on enquiry found. ° 


that there was no sort of collusion made ont, 


331 ` 
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and referred the matter back to the arbitra- _ 


tors giving them instructions how to proceed, - 


with the matter of the arbitration and make ' 


the proper award, Thereupon an award 
was made and ju t entered in acoord- 
ance with the aw 


Tt has‘ been ‘souteaded that after the plain- 


tiff had revoked his consent to the referonsa | 


the arbitrators’ powera wers at an end. Bat 
there is an express decision to the contrary - 


by the Privy Council in the case of Peston- - 


joe Nussurwanjeo against Manockjee & Oa, 
. be found in XII seis 8 Tedia Appeals, 
page 112." 


Y 


The special appeal herétoie faile, and ` 


the desisions of the Oourt below is affirmed 
with cosis. 





The 29th March 1871. 
© Promi: W 


The Hon’bla E. Jackson and Onoocool 
_Chunder. Mookerjee, Judges. 


Vaufructuary mortgage (Bhoy-bun- 
dhuk) — Registration—Valuation~— 


Becuone 13, 14, and 16, Act EVI of ` 


SGA, 
Case No. 2211 of 1870, 


Special Appeal from a suia. passed ie 


7 


fy 
a 


the Offciating Additional Jwdge of Chit- - 


tagong, dated the 21st July 1870, revers- 
ing a decision of the Moohksi f of Raojan, 
dated the 9th December | 
Ishan Chander and others (Plaintiffs) 
Appellants, 

versus ; 
Booja Bobea Defendant) Respondent, 





* 10 W, Ra Privy Oouncil, p; ŠL 
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® 


adit” Onan 


Bufo dyke l Wini Siik fod Appel 
-- Mp, Goaf. Twidale for Respondent. 
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Now, T thie ia # mortgage and the! amount ' 
‘advahoed is only’ 99 rupees, then undot Sect ’ 
Hor’ LB as well as: under Seetion 16; Add’ 
XVP of 1884; registration! was' merely op- 
tions} abd the Judge wis not right ir refas- ' 


f ing to àdmit the-document as-evidence'in the ' 
\# | can. -Bection 1S sayas—-“No instrament being: ` 


“ w-deed of. gift ofinnmoveable property s no": 
 lomie of immovedble property for any. périod - 


4 Syddadint one year yi no’ instrument (other 
4 Bahia déed-of giff \or ‘:idalet aw: dforeáaidY : 
which p ta or operates to ereste, dë- 
“ clare, transfer, or signs fo any, OO sats ie 
“tor in tof the value o 

AW a u pwards 


er ee dee pero 7 ry aa 

A RO, iistramen whigh acknowlédyee 

receipt or “payment of.any diel sets én 
dacoit of the crextion, dedlaratfon; trand 


Uitdhtfoh whieh! thè salt Was based! for fer, om extinetion: of any ; right, : title’ or 


shut the Judgo was rifhtdrizejecting the 
d 


KOMogistratibts IL The Jade considers. 
that although the document-is-desctibéd'af a- 


bunduokngmah yet. asi possessionis given to 
the plaintiff for aix years on payment of a oprr, 
tain ‘sun of;monpy recited jn that. document, 
rlocumentialiould be considered as a lease 
potap usuftnotuary mortgage He say#;— 
“ ‘There-was; than’ pr transfer, or, ithe deed in 


“ question purpontedotaareats: i transfer for | 


4“ six years of immoveable property, and the 
of I gons eh Teori 


fi i 
«naia H a TH h Posted oe f 
sat 


“ of land in consideration of a r 

“ certain sum of money, and differs only from 
“ the more pe a formi, of lease in the 
‘ money equivalent being paid in slump som 
“in advance, instead of: by: yearly payments 


“in arreary ys. 

We have carefully, perused ihe, daun ; 
wo find there is nothing to shew that it isa 
lease, there befbg.:no stipulation for payment 
of- aif 'rañti- ‘The déciriéct appears! to bea 
cotninivh bhog-bundhuk or: ‘usufractoary mórt- 
gage of the property ivon by the plaintiff fo 
the defendant for'a:lodn‘of 99 rapées. It is 
berets termed a bunduoknamah, and all 
a cond ditions c gnthined® in. that deed show 
‘hat the plaiisiff, Ta consideration of the loan 
that he’ alVéd trom * dé endant, agreed 
that’ thia'préperty should remain in the hands 
of the defendant for a tèrirof six years, by 


which ti pears, it was understood that 
the w ole i edie smeul ‘would bë soo ia 
There is no stipulation for‘ payment of rent, 
and there is no statement that the sum of 99 
rupees received was the rent for six years. 

Wo ot ned no differends ‘between this deed 
srda- -0T aea aeruay mort 
gige, we aI 


d interest as above, of such value an afore- ) 
‘said, in any immoveable property, shall be 
“ recelved in evidence in any Civil proceed- 
“ ing in any Court, or shall bs acted on by 
“any public Officer, if- such instrament 
“shall have been executed on or after the 
“ date on mh 
« obetidton!” 


This appesrs to us to be a creation of a 
rightin" tite defeddant to hold ‘thik property’ 
in his possession for.a term of six years in 
sonsideration of 99 rupees advanced by the 
defendant to thié-plaintiff{. Wè think, there: 
fore, that: the document is not a lease, but 
it id an usufructuary mortgage į and being 
a worfgdgb- below 100: rupees, its ‘registra- 
tion was not compulsory but optional. 


| It'is cofitended that Section. 14 ‘dilaatd’ 
that “the value of the'right, title ‘or inter- 
“est in any immoveable property sparse 
“d declared, transferred, or extinguished H 
“any instrument, shall’ be taken’ tò be fe 
‘* value indicated-by the stamp affixed there- 
“ to or impressed thereon under -Act X of 
1862 >? that the stamp. on which this 
document is engrossed being of the value of 
l'rupee, the value-of the right created most: 
be, according to this Section, considered tọ 
be of the value above 100 rupees ; and thas 
therefore even if it'bè a mortgage, it ought | 
to have bean registered ond could not be 
received in evidence not having been duly 
registered under this law, 


° 

Bat it appears to da that, lookibg tp Abt 
X of 1862, the Stamp Law then in force, 
ithe stamp requisite for such a mortgage. 
deed would be a stamp of 8 annas and’ not 
1 rupee, Fhe amount of the loan: is- alao - 


Been E Same ne 


SLi: Ciel n 


olearly stated in the document to be 99 rupees, ;i. 
This Section dqes not, appear to eA to}: 


: Beeps 4. rpa AUT: 


cason where, the value of the right, 

ey stated in’ the ingtrdment whigh ian’ 
at right. But it appears to us that this| 

Sestign contemplates only cases where there; 

Ss- no: fixed ‘or “definite value of the foterast 
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The Advocate (ismeral ant. Baboso aie 
++ Chunder Ghose for. sia ewan 


Man. 4e 


wie 


Mookerjes for Reapondents, 


created stated in the deed. For the“pur ee in which the 
Poses of this Agt, the Legiplatare have Jaid’) gra ae nes, Rena Ee TST daw iy 
‘down tlint thé stamp on which sucha deed. high an. heir gr po better 
is ‘engrossed’ shill be taken to indicate tho |. os ee oe a mts date 
value of the interest created.’ It oannot'*be,| themselves pro pei S oe UEA e e pariy cer 
disputed that this mortgage gould have heen ‘when they r E eas y 

on a stamp of 8 annas, the amaunt i ‘Norman, C C J Ten {s'a ait “tol ms 


of the dam’ advanced being 99 rupees, s0- 
cording to Arf. 12 Schedule A of Act X of 
1862; and if either from the ignorance of 
the Stamp Lew, or from the fact that 8 annas, 
atamp was not then available, the parties 
engrossed the deed on a higher stainp, we 
think it cangot be contended that merely 


tahoe of the stamp 
being à a ae i ud for a transfer of ane 
‘eat of the value of-a sum above 100 ‘ru 
ihe doad bedan aa dead Ferli rilon of wi 
p und VI of Sei Ws 
LIEK, i ere aha foe. doed boing gm 
ink, the and thas mortgage bein, g tote) 8 


pr than 1001 Lae the an ion of 

eed was “optional, 1 and the not of its nat 
too bean registefed does ` not “rengar ` fey 
jnadmissible in evidence in the cause. 


' The: case ‘is; -therefote, ‘remanded - to ‘the 
Coart’ of ‘the Distriot J adgeo for a desino 
on the merita. 


. Coste- to abide the result, ©... } 
\ -The Ist April 1871, 
Prezent: 
The Hon'ble J. P. Norman, Officiating Chief 
Justice, and the Hon'ble G. Loch, : dge., 
Oroditors— Heirs or 


meedar’s i aa 
Case No, 4 of 1870, * 
z i 


ee. Appeal froma ‘decision passed by 
_ the, Spbordinate Judge of een dated 
‘the 80th o 1869. 


Baboo Lekhraj Roy (Plaintiff) Appellant, 
versus 


Motes Madhub Sein and inii (Dofond- 
ants) Respondents. 






z he 
snipes alata to APANI 


| Pepe: 


“ whether. ie lean 


‘firmation of the plaintifi’s ’ Poets in În pd. 
Plata of oerfaing cas erguting, 
ark tiff allogos that Rajah. Beojer ae 
in 
bind Singh being in dn: ja Baye 
:xahs in dispute, borrowed money of .the 
plaintiff and pledged these mousahs: with 
other properties ito him; «thet the plaintiff 
obtained a simple money decree, ay ap ae 
f which he caused the. mousahs Tw. disp 
to be sold and bonght it banal dhakgor 
this purchase he PRGS A hich 
intl See ee ita: 






podanb whe: had DE de l 

free agging ee, Binodebnatty, , baying 

sought ta ving ane Fg Pa to, He as 
AY 

to rae a a hond dated in, 1268, abe 

plaintiff, qbjected ; and on an inyeatigation 


| held under Section 46, the plaigtif®’s, objeo- 


tions were disallowed on the 82nd..0f May 
1869,. -The plaintiff, therefore, aged ‘to, as- 


tablish hig ti ® to the mouzahs inp question, 
| and-to retrain the; dent. from bringing 
them to pale. y i 


The Subordinate Judge on the 27th of 
| September fixed:one issue:—“ Whether or a 
“ the deceased Rajah would =e fea " 


Tri 
‘on aócounf of the Joan sh ie took $ 


“ defendant, Motee Madhub Sein ?” 8 oy 
Without taking any evidence from, plthar 


« AeA ity pu the dapat p 


party, the Subordinate Judge decided the 


ease on the 80th of September, by rejterat~ 
| ing his decision of the 22nd of May. 


Strange to say the decision of the 92nd 
‘tof May appears alao+o have been-pronounoéd 


934 Ovid z 


- 
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by the Judge without taking any evidence, 
basing his jadgment, apparently, mainly on 
his resollection of the facts proved before 
him on the enquiry on the 16th of Febru- 


ary. 
The plaintiff appeals. 


_ The Subordinate Judge’s decision assumes 
that because the Rajah, if alive, might have 
been unable to dispate a title acquired by 
a purchaser from Ranee Binodebutty, that 
therefore the plaintiff, a oreditor of the 
Rajah and purchaser of his rights and in- 
terests in the property, would be equally 
_prevented from questioning acts done by the 
ameedar.of the Rajah. If the rule of 

law were as the. Judge supposes, it would 
-coma to this —-that the oreditors of a person 
who makes a benamee, pursuing their reme- 
-dios with the utmost diligence and bringing 
his to sale, would be bound by the 
acts of the debtor done for the express pur- 
‘pose of défranding them. The rule of law 
‘applicable to such cases is not that supposed 


—=by the Judge. 


` Taylor on Evidence, Seetion 77, speaking 
‘of the caso of heirs and assignees, says :— 
‘The hetror assigunes “shall stand in no 
-“ better position than the party through 
‘ whom he derives hia title; if the latter 
“ ia not at liberty to contradict what he has 
“ formerly sald or done, the former shall 
“ be subject to a like disability. An ex- 
.“ ception, however, to, this rule is admitted 
“in favor of those who wonld be them- 
‘(selves aggrieved or defrauded by the party, 
“ through whom they claim.” He gives an 
_ instance :—" Where a man exeented a deed 
“ with the fraudalent intention of defeating 
“the ‘Statutes of mortmain, the Court 
' “held that his heir-at-law waa not estop- 
“ ped from questioning the validity of the 
‘‘ indenture, since his claim to the land was 
“t founded not on the deed but on'his title 
“ by descent.” 


It is clearly Impossible for this Court to 
. Pronounce-any opinion on the merits of the 
case upon the record’as it stands. - The ad- 
yanoe by the plaintiff, the decree in his 
favor, and the fact of his purchase in execa- 
tion of that deoree are admitted. The case 
_ ‘must go back to the Subordinate Judge for 
the trjal of the following issues :— 


1.—Whether in his life-time and up to 
| the time of his death, Rajah Beejoy Gobind 


Singh was in possession of the mouzahs in 
dispute as-hlé own property ? 


3.—Whether after the death of Rajah 
Beejoy Gobind Singh, Ranee Binodebutty 
and Ranee Brijbutty were in possession as 
guardians of the infant son of Rajah Beejoy 
Gobind ? ` - 


8.—Or, whether Ranee Binodebutty was 
in possession of the land in dispute as her 
own property ? 


4,-— Whether the defendant, Motes Madhub 
Sein, made an advance of money to Ranee 
Binodebutty in 1861, and took a mortgage 
of the mouzahs in dispute, really and honest- 
ly believing, in good faith, that Ranee 
Binodebutty was the owner of the same-in: 
her own right ? 


5.—Whether in taking such mortgage, 
the said defendant was acting in collusion 
with Ranee Binodebatty or others to de- 
fraud the creditors of the Rajah? . 





6.—Whether Tf tiking such mortgage, 


the said defendant did so after making such 
enquiry as to the title of the Ranee as, in 
the ordinary course of business, a prudent 
egal buying sach property would 


:T—What did Motes Madhub aecqnire 
under his purchase in execation of the de- 
cree of the day of P 


8.—Whether the plaintiff purchased the 
rights and interests of the Rajah without 
knowledge of or participation in any fraud 
that may have been practised by the 
Rajah ? 7 


9,—If go, whether, as such purchaser, 
the plaiutiff bas a preferential title to the 
property over the defendant Chundessury, 
the purchaser of the rights and intereste of 
Motee Madhub? 


10.—Was plaintiff in possession 


previous 
to and at the date of the suit ? 


The Subordinate Jodge will return his 
finding with the evidence to this Court, 
: e 


The plaintiff must pay the costs of the ap- 
peal and the defendant's pleader’s fees on 
the original hearing. Each party will bear 
his own costs of the review. 


The lst April 1871.. 
Present: 


TLe Hon'ble H. V. Bayley and Dewarkanath 
Mitter, Judges. 


Costs—Interest—Hxceoution. 
Case No, 7 of 1871. 


Hfiscellaneous Appeal from an order past- 
ed by the Subordinate Judge of Bhau- 
. gulpore, dated the 19th December 1870. 


Rajah Leelanand Singh (Judgment-debtor) 
Appellant, 





Derix 


Maharajah Joy Mungal Singh (Decree-hold- 
. er) Respondent, 


Hr. R. E. Twidale for Appellant. 


Mr, R. T. Allaw for Respondent, 
Where the decrees of the Budder Court and of the 


Council made no 
the lower Court cannot 
in execution allow interest on sooch costs 


Hitter, We are of opinion thet the 
lower Court was. mirong in awarding interest 
upon the costs, thare being no provision for 
the payment of such interest either iu the 
decree of the late Sudder Court or in that 
of Ber Majesty in QOouncil. The lower 
Court says :— Costs always carry interest ; 
so the decree-holder is entitled to interest on 
the smount of oosts awarded to him.” 
This view, however, has been overruled by 
a Fall Bench decision of this Court, report- 
ed in Volume VI, page 109 It is trae 

‘that the question determined in that ense 
related to interest upon mesne profits, but 
the principle is the same. It has been 
argued that, according to the practise pre- 

--yailing In the late Sudder Court at the time 
when the decree in question was passed, a 

‘decree for costs ipso facto carried with it an 
award for interest, Wo are of opinion that 
the pleader for the respondent has failed to 
make out the existence of any uniform and 
recognized role of practice in this matter ; 
and we, therefore think that we ara bound 
to follow the principle laid down by the 
Fall Bench ruling above referred to. 


We reverse the order of the Subordinate 
Judge, so far as it awards interest apon tha 
costs awarded by the decrees of the late 


REPORTER. 






Sadder Court and of the Privy Counoll. 
Each party will bear his own coats in this 
appeal. 





The lat April 1871. 
‘Present: 
The Hon’ble F. B. Kemp and F.’A. Glover 


Judges. 


TIntermediate tenure—Bnhanocementof 
rent—Motice—Protection,. 


Case No. 1944 of 1870 under Act X of 1859. 


Special Appeal from a decision passed 
ths Judge of Tipperah, dated the 25th 
July 1870, affirming a decision of the 
Deputy Collector of that District, dated 
the 25th April 1870. = 


Sreemutty Jannoba-(Défendant) Appellant, 
versus 


Grish Chunder Chuckerbutty (Plaintiff) Re. 
` spondent, 


Baboos Romesh Chunder Mitter and Nuleet 
Chunder Sein for Appellant. 


The Adooeate General and Baboos Kalee 
Mohun Doss, Doorga Mohun Doss and 
Hem Chunder Banerjee for Respondent. 


In a sali to ular the rent of an intermediatetenure 


_ Where a xemindar eseking to enhance the rent of an 


termediate tenure gires notice the plaintiff's 
Hant to entenae acoarding to the eal cave of the 
Glover, J.—Tais was a suit to enhance 


district it ly a good notion, 
the rent of an intermediate tenure, styled a 
“ tuksheeshee” talook, after notice. 


The defendant alleged that the talook had 
been held from the date_of the perpetual 
settlement at a fixed rent which could not 
be enlanoed ; that as the rent had not varied 
for the 20 years previous to the Institution 
of sait, defendant was entitled to the pre- 
sumption of law arising under Section 4 
Act X.of 1659; that the -notioe served wag 
informal ; that the Collector’s Court had no 
Jurisdiction ; and that the xemindar could not 

e 
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enhanoe the rent of the tenure, although he 
might.pot an.end to its existence. l 


Both the Oourta below found for the 
plainti® The Judge held that although the 
rent pald by the “defendant hed not varied 
for the 20° s prepeding suit, it was 
clear that thé. tafook had been created subse- 
quent to the decenpial settlement, and was 
not thereforé protésted ftom enhanoement. 


~ Therfirss ground of special appeal, namely, 
that ‘‘ there being no agreement between the 
“ parties whereby the plaintiff was entitled 
$t.to demand enhahoed rent in the ‘terms of 
“ his notice, the ea suit must does 
_ not takep in the Cont below, and can- 
rot, wwe think. bh allowed in special appeal. 
| `The second is that the notico served .by 
the plaintiff was informal, and'does not dis- 
close any legal ground of enhancement. `. 
` The ‘notice is to this ‘effect -— Yon, 
‘¢ Sreematty Jannoba, hold a tuksheeshes ta- 
“look, the rent of which has always been 
@ of a’ varylig nature ; that you have been 
“ealled upon to make a settlement with 
“ your landlord at the pergunnah rates; that 


- by the jmmemorial custom of: the ‘perguy- 
“ ak a hoidors pf anch talooks as yours, 


“t after deducting 10 per cent, of the fair 
t jumma for pollection charges and 10-per 
“ oent. for malikana, are bound tọ pay the 
“ residue as rent to the zemindar; that you 
G hold so mush dant, which, escoording to 
{the rates paid for similar kinds of land 
“jn the same and adjacent villages, ought 
“ to pay such and such s gross rental ; from 
“ thik, dednoting your 20 ‘per oent. on ao- 
 oqunt of malikapa and collection charges, 
{i the remainder, so much, ought to be paid 
a bo me as my rent, and yon arè hereby call- 
«í ed upon to pay that amount.” 
, It is argned that this notice is bad is law, 
inasmuch as: it does not set forth the 
grounds of enhancement with suffloient clear- 
ness; that it ought to have stated that the 
amount at which the sqmindar had calou- 
Jated the gross assets was recoverable by the 
talookdar from tha 1yots in the same pro- 
tion, they net being protected from the 
fldcloman's ight to enhance any more than 
e middleman was protected from the: ze- 
inindar: : 
` In support. of this cantention, we 
bee referred fo the of Dinonath Dog 
perius in Chunder Sein, degided by 
thig Copri on the 80th Angus 1870.9 °". 
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Mr. Justice Phoar says in this case :-—* Lt 
“is not a good ground of enbanoment of the 
“rent of any tenure that the holder of it 
“may possibly, having regard to the quality 
“ of the land, be able to insrease-the ‘profig 
“ which he derives from it ; it must at least be 
“ shown that he is able so to increase the 
“ profita. “Now not only, as I anderstand the 
‘“ notloa, does if omit to state affirmatively 
“ that the defendant Is ino position to res- 
lise this increase, ‘but therg is not a par- 
4 ticle of evidence on the regord which 
“ could establish a conolpsion of that 
port.” ` ' mS 


The clrcamstances of this caso aro not 
before as; nor have we ‘been shown what 
wag the precise wording of the notice served 
on thé talookdar. It is alleged that tha 
case before us is of a precisely similar ohar- 
acter to the one alluded to above ; but wa 
are not shown that this is so. And from the 
translation given by Mr. Justico Phear of 
the words of the notice, we should doubt the 
fact, ‘In the notice which the plaintiff in 
this suit served upon his tenant, it is dja- 
tinotly alleged that sych and soch rates are 
obtained from such and such descriptions of 
land ; that you, the tenant, have been found 
to hald so mach of each description of land, 
and must therefore for the. future pay so 
much rent, The notice states distinotiy and 
affirmatively that the talegkdar could ol- 


$ 


leot so much rent, 


That being so, it was for the tenant, we 
think, to support hia claim to protection, if 
he had one, on the ground that for some rea- 
son or other,—mokorures pot lakheraj 
holdings, and the like,—he Puia not in 
his tarn obtaia from the ryote the rent whighi 
the superior holder claimed to ` receive from 
him. But he never made any auch objéction 
from first to ‘last ; never put it forward id 
his written statement ; never made it one of 
his grounds of appeal to the Judge.- He 
objected, no doubt, tò the jurisdiction of the 
Collector as he did to the legality of:the no“ 
tice, but that was upon other grouhds. And 
his substantial defences to the suit were that 
the tenure was protected from enhancement, 
because it had paid one uniform snd unvary- 
ing rate from the-date of the permanent set- 
tlement, and that the measarement of the 
land was wrong and the rate@of ront fixed 
on the different sorts of land improper. 


It is farther objected that the notice doeg 


‘| not specify that the adjacent lands of a si- 
- , milar kind are’ held by a -dimilar class of 


+ 


S” 


T 


~ 
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tenants. No doubt this last olause of th 

sentence is omitted ià the notice; but as it 
is quite clear from the record that the de- 
fondant knew perfectly well what the nature 
of the case was against him, and that the 
plaintif’d claim was based. on .this fact as 
well as the others, we do not think. that what 
was evidently a clerical omission, which in 
no, way ptejudiced the’ talookdar, should 
operate to make .the notice bad for ingom- 
pletencss. This object of the law is thata 
party who is called upon to, pay more rent 
than he had hitherto done, should know the 
grounds on which the extra demands made; 
and there is no doubt in this case thet the 
defendant perfectly understood why, he was 
called upon to pay more than Ha used to. It 
may very well be doubted whether a semin- 
dar, seeking to enhance the rent of an inter- 
mediate tenure duch as this, is bound’ to give 
any other notloe than the one contemplated 
by Sectiót 51 Begalation. VEIL òf 1798. 
There no rule laid down in Act X of 1859 
for the ehidnosment of the rents of dnder- 
tén aud thé hótioe would; we thiùk, 
have been a good notice if it had merely 
stated the plaintifi’s right to enhance accord- 





the law stands at present, to show that it was 
in existence at and from the date of that set-. 
tlement, But as regards proof-of variation of 
rent, wo think there has been a legally suffi-, 
one finding. Even if the first dowl,( which, | 
owever, is shown to have oome from proper 
éustody, and is of an age to dispense with tha 
daual strict proof,) be put aside, tHe second , 
has been proved by at least one witness sang 
this alone would be sufficient to estab 
the fact that the rent had varied. 
The quobtidn' as to the ferns on w, ich | 
tokshodshée talooka are by the’ custom. of 
the Tippérab Zillah held. oue'of fact, whieh! 
the Courts below have detidsd’ oh’ Mna 
whioh is légully'siffidieds for thd purposed: ’ 


We sée no ground.on wliich we can intgr- 
fere with the’ Judge’s decision in this cased 3) 
and we therefore, dismiss. this special appeal: 
with costs. « 7 ; 








1 net Ae 


- The 8rd’ April 187100 tse 


ing to the special custom of the district. ee Preseng: eee aes 
, Buf asedining that roticé in thé terms of The Hon’ble’E. Jackson:aiid Onoodosl Chit’ 
Section 17 Act X of 1859 was necessary, l dér Mookérjee, Judges, > >? 


i 


a o la T 
‘ t 


Case No:15 of 1875. 


it has been argued that the facts nocossary 
to'givér the plaintiff a deoree for enhanhoe- 
medt have: not been proved ; ‘that it has not 
beet proved thet the defendant's lands pay’ 
Jess than‘simiar lands in ‘adjacdnt localitied 
leld:by the sAme‘class'cf tenants:  - 


Tho case of Kaleq Nath Chowdhry' VEFIUS 


Husnee-Bibes, XIL Weekly Reporter, p..506,| dated the 19th November 1870; 
is quoted to show that such an omission. is 


fatal to the plaintifs claim, | Nuddyabashee Doss (Deoreéholder) Appt.’ - 
‘This åse, wo observe, refers to omissions l l lant; , : 
of necessary particulars from a notice of en- 


te 
z 
i 
+ 
-3 
b 
oe 


Miscellaneous’ Appeal from an orller p s- 


ed by the Subordinate Judge ‘of Syikbt 


1 
` 


hanoement, and would apply to the special Las =e E  8y 
appellant a previous objection as to the form- |, Reza Chowdhry: (Judgment-debtor) Re- . . 
ality of the notice. The point now „before | . . spondent, : l 
nate one which the lower Court’ decided on Ss m n ee eee 
the evidence, and we cannot interfere with | - Baboo Ashootosh Dhur for Appellant, a 
that finding in special appeal. No one for Respondent. . _ 

' Lastly, it is contended that the Court be-t] Whete a declares a decreo-hol én’ 


low bas decided that the talobk ff not: pro- 
tected from. enhancement on purely oconjec- 
tural grounds? 


* aty 
to sell the same, it may be executod | 
perty specially; but usual course of attachment and 
of sale on the one kand, or of attachment and manige- 
under Seation Code 


mant of Civil oní 
the other hand, must still take plaos. - aca ts 


‘The Judge'was wrong, no' doubt; in suppos- 
{ng that it was necessary to’prove tho exist- 
ence of the (clodk from before the perpetual- 
settlement. Is- would have been suficiont sa- 


| Jaokson, J.—Ws think that no enfiicient 
facts have pega shown. t) n4. which nodes, 


} 
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sitate interference in this case, There is a 
discretion in the Courts executing deorees 
under Section 248 Act VIII of 1859, and 
that discretion has been exercised by the 
lower Court in this case prima facie upon 
sufficient ground, Debts to the amount of 
40,000 rupees are to be recovered from the 
properties which bave been attached and 
placed under the management of a manager, 
and those properties yield rupees 12,000 per 
annum, so that in 8 years the debts can 
be realixed. The debts it is true are large, 
but the properties also are large, and prima 
facia if theso facta are correct, there seems 
to be a good ground for the exercise, of the 
discretion given under Section 248. 


The 8rd April 1871. 
Present : 


The Hon’ble L. 8. Jackson and A. G. 
Macpherson, Judges. 


Plaint—Plaintiff’s evidenee. 
Case No. 188 of 1870. 

Regular Appeal from.a decision passed by 
the Judge of Patna, dated the 20th June 
1870, 

Dalli Sing (Plaintiff) Appellant, . 
versus 
Shitab Lall (Defendant) Respondent. 
‘Mr. R. E, Twidale for Appellant. 
Baboos Mohssh Chunder Chowdkry,. Sreo- 


Bot it is said that the decree-holder in 

is case held as security for his debt one 
special property, and that. he has obtain- 
ed a decree to recover bis money from that 
property, and that he has a preferential 
claim as regards that property to recover the 
amount of debt which is dus to him, It is 
said also that under his decree he wasen-; apondent. ¢ 
titled to sell this property. = 


Where a plaintiff starts such a case as that in pur- 
oertain ee ee 
encumbrance having been 

fraudulently withheld, it is business to tender him- 
self asa witness and pledge his oath to the truth of the 


It would appear, however, that the decree 
only deolared Lis lien on the property, and 
did not distinctly declare his ao to sell 
the property. la lien being declared, the 
decree could be exesuted as against that 
property specially; but the usual course of 
attachment and sale on the one hand, or of 
attachment and management under Section 
248 on the other iad must still take place, 
If we bad been shown that the decree- 
holder in this case lad been prejadioed in 
any way by the present proceeding, and that 
he did not in fact obtain the proceeds of this 
one particular property, there might have 
been some ground for our interference. But 
for all we know, all that appears from the 
record and all that has been stated to us, it 
may be that he is now receiving all the-pro- 
fita which can be obtained from this one par- 
ticular property, though these facts may not 
be distinetly stated. Upon the whole, we 
think that no sie case hae been made 
out for our interference, and we see no sufil- 
olent ground to interfere with the discretion 
_of tha Judge in allowing tithe to the judg- 
ment-debtor, so that his debts may be paid WEIS f 
off by a careful and proper management of) | But in addition to this, there is another 
his property. Aa the case stands at present | clroumstanse which I must say has great 
we dismiss the appeal, but without costs ag | weight with me in inducing me to affirm the 
the respondent has not appeared. jadgment of the Court below, that is to say,` 

- ee the plaintifs coase rests very mainly upon 

Mookerjos, Jil concur, =} the allegation that in purchasing this pros. 


Jackson, J.—It appears to me that the 
decision of the Judge, who dismissed the 
plaintiff's suit, is-entirely justifed by the 
evidence, The Judge states, no doubt, in 
the conclusion of his judgment, that “ before 
“ we come to criticise defendant’s case, we 
‘must have a fair primd facie caso made ont 
“ by plaintiff; whereas he has simply proved 
“ nothing.” This might lead to the infer- 
anoe that the Judge had thrown the ongs of 
proof entirely upon the plaintif, and had 
considered that no case was made out by 
him ; whereas the trath is that both parties 
had given their evidence, witnesses had 
been examined on both sides, and the Judge 
has believed the witnesses called by the 
defendant. It appears to me that the evl- 
dence on the defendant’s aside is not merely 
not discredited in any way, but it is appa- 
ently probable and consistent with the facts 
which are indisputable. 


naik Doss and Boodh Sein Sing for Re- ` 


= 


. 


a 
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perty he was deceived .by ‘the vendor ; that 
knowledge of an existing incumbrahoe was 


, withheld. from him by fraud ; and that, being-| , 


thus ignorant, he paid the entire amount of 
the purchase-money stated in the deed. 


Now, it appears to me ‘that to start: suoh 
a case as. this, it: was the plaintiffs business 
to tender himself ns a: witness, | appear. 
the witness-box, and pledge His oath to’ th 
truth of thatallegation. But -he hes o 
nothing of the sort. He has ‘called the dë- 
fendant no doubt, aud the evidence of the 
defendant bas certainly - not been say ratle 
to the plaintif&£ E + 


We. hgro bean asked to cure this so-called 
ertor of the plaintiff, by ordering him to be: 
summoned and to attend here for the pur. 
pose of . givan evidence; But no reason 
whatever has been shown why we should 
allow the plaintiffs case to be added to or 
amended. ‘in. that way. On, the oontrary, 
it seems-to me to be unadvisable to accede 
to this application. It would be very un- 
desirable tlie we should allow’ parties, - who 
have not thought propér to come forward and 
be examined in the xillah, to ‘be ‘examined 
here'at this distance from the place where’ 
the:trial was held, and. from the possible 
means of contradioting etatemehts which 
they: may make. ‘This npplication; there- 
fore, must -be disallowed, and - the >~ appeal 
must be dismissed with costa. ; ' 


Macpherson, J. a : SO a 
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The Hon’ble E. Jackson and Onoocool 
Chander Mookerjee, Judges, 


Section 246 Act VIII. 1859 — Ap- 
peal — Rights ‘of worship — Hindoo 


idol, 
Case No. 410 of 1870. 
Hiicellanécus Appeal from an order passed 
by the Judge of Dacoa, dated the 18th 
July 1870, affirming an order of tha Sudi 
der Moonsiff of that District, datid: the 

16th June 1869, 
Kalee Churn Gir Gossain (J adgment-debtor) 

Appellant, 
versus 
. Bungshea Molon Doss and another (De- 
cree-holders) Respondents. 


THR WEEKLY 


v 
"ma 


Rubiages ` 39 


Baboò Motee'-Lall Mookerjed fot ‘Appellant,’ 


REPORTER, 17” 


Baboo  Doorga Mohin n pòrs fo Ẹpo pond. 
Matis un ee 6 ain ad 
|| Section 448, Code of Civil Procedure, whioh oan onl} 
be, 00 by @ regular sult. aa 
The rights of of ' Hido ol’ arnt! ‘ba 
Pp yet pod Bares ‘persana? debt dfs 
© Mookerjee, J.—Im-this- oaso the judg- 


ment-debtor appeals against the order of 
e Judge of Dacaa; affirming. an order of 
he Moonsiff rejeqting plaintiff's objection to 
the sale of certain poren belonging to a 
-| deb-sheba, and eapeolally to the gale of oers : 
tain’ pallaks® of ‘rotation’ of- service ‘of "a" 
certain idol. ` Objection w et the 
respondents, judgment-credito to the effec 
that as the application waa ` virtially Sadok | 
‘Section 246, the ordér of the Gourt of firat 
instance was final, and it ean only be con- 
‘tested by a regular boit. 
We think that this shjaction is valid, and 
that ‘there : does not lie ‘an. peal ta” this 
Court, nor did‘an appeal lie to'the Distridt 
Judge. Bat we ‘find dr peering A tie 
order of the Moopasiff, that.the,] ra 
found ae rots Nos.” 48'5 wer 
“not proved to his satigfaction to belong to 
‘the deb-sheba, His order as Smee roe 
properties, appears ‘to be ;.penfaptly,,-cort 
‘But it fa bid that the sonal i Ante : 
ed to order that certafn Plaks a seh 


service in the judgment gektor CABREL, 


avn, 


| af ‘sold a right to perform 


‘actual poojah e do not see how rights 
of m of a-Hindoo idol çan þe sald. byy, 
J:a Court to the h shies bidder in “execution 


.. ‘fof a decree for the personal debt of a 


shebayet.. It has been held all along: that: 
such a right of service-or pållaktdannot ' bg“ 
| æld, for it may bappen.that the purchaser, 
of the rights of the skeba. may, be, of a.. 


| different religion and “may not: be: ‘disposed `’ 


tò perform the services ; the‘objéct of thev” 
endower in creating the endowments may th 
be defeated | and ti iäérddnâll and void, WS.. 


a 


.| perfectly agree with” the ‘principle, laid; oer 


by a Division Bench of this urt ip à 
o found in IU Wymat's*, Eon ‘Oii 

and Criminal Reports, e ; a 
hold that ho Moona i EIA of ee i 
‘decree against the judgmen t-debtor, $ she- `.. 
bayet, should not ‘proceed to sell hia rightg,,, . 
of service of a Hindoo ido We ey Roe 
however, quite ‘céttain that the Moonalff M 
passed an order órdering the salo of ine E 
‘pallak, If lie’ has, he is serie wrong ip.. 


t7 W, Bn p Ba cae 
g 


3 
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. ordering a sale of a right of that natu 

AEH i ty ara. tligy botentfon of ‘that Moonaltt | 
sel he 1g ullah, wa noe phat after tis expreé- 

our opin 

all the pallas ° 
oats eoi irapa wiih voaat tà Q, vio 

| hare epg allowed a plender’s. foes, 

Pye ; 
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velar) ou Theth Apepaatte ee 


ce 3 t oa 


p E 
Fe r s A 4 l 


`The, Honte L 8. Jao 
t 7 ab a” ee 


Presents a ea 


on and 


Ae G. 
vigan, poe E 


“in No. 45 of 187, Dog 1 
i wat i 


| Re ee Spee 
agi Moonsi ff a Suita dondeb i pated by haih 
dated m Alder J 1870; e a a 


F ~ 
ki ri t Zr ot E - ; 


le "serha - 
Raph Bo ney Dein Be 


tae one bt 


Sie plinto Ne 


` 
eia eae 


T Apotik a Hee, Ye gee ff Bed 
bing 


E ES ee 


«mite Ra ee So ole gre E areal. taloted ere 
ł 


-bh Ay fr ‘yp E upa 
E 1855 dowa not warrant a ik 
: an PAEA PERETI fo 
ae er hone e T 
ae yi PTEE EL 
` Jaokson, PAE 6 soome to me thai tha dek 
“bjòlyof” the Moonsiff dismissing thik suit wes 
“a right dpolsian sie gught tọ: be 


aes A panh nA 


hy the - ‘grossestrifrand, 


“odiving the pure 


vate king; as heir of that brother, tore- 
aver ibe Gne-balf which ha had himself bold: 
Daring the 
chaser Poihi rit Hoera Lall An arei 


WEEKLY REPORTER, 
z ATAQ AT CV TRAY 


toll w 
hó will nob procesi a 


', blaintif pátbkašed 
_i -| Hoort 


Pooler a, (Pitat, Appollast, : | 


ee ee t, 


it Rear 





Heera: Lall ait ta rbe 
‘He 
Has sold i this. ‘property’ om -bebhšlf, of Himself |’ 
Pand his minor : brother, . eng <theh aftér teri d 
hase-money, he- brought «a 
KEL ‘tana of, his. brother, -alleging ‘that his: 
"Pwi, act “had, been “done -withont,. -anthority,' 


péndenay of ‘that suit,’ the pire, 


Buig [Yo] $R 


pay a further sum, ‘In considera- 
f Hééra ‘Ball: wis to exéoutd A E 
Peona Eat Tor the Waris’ property. : 

‘Jt is alleged in the, written, statement, 
"] althoggh therb. is no proof. of the fact, that 
Heera did promise, in consideration of reosiv- 
ing Retires Bam, "tó withdraw thé‘ shit 
that’ he: brought ; ahd that the’ defprdadt, 
in relianéé on‘ this’ prdtnise of bis,’ took’ no 
éteps'; and 'tHat (a conien of h omi’ 
sotto] oe inst e phase; the‘ at ti went’ ba 


and was dderged' er rte, ‘acd o` present 
ooreo Bb ` atalnod 8 


r3 as y $ 5 pi tase tf ef, 


actually 


HoletrighE. 
Ww althong h pq formal proof s aD to what 
A ni ii ised todo ja on the peco , the 


i Moulty whatever i in coming 10 


|e orl, which Ip irresistibly su gested 


ọ facts, that the purchaser, de endant 


|e ns, aco himself in eern’s handa 
E ea upon him apd’ his ag- 
The ar bill of m iio this 
deféndant'whb regist a, lani the era 
to show that dues paid ‘to’ “Hera” 
this ddsord e a gh thet 
hahds'of'th pr nie ree That seits 
toldteata df! Gary aise foin that! tha’ 


on.’ At any ra 

‘stand higher than’ Heera did; Tiaa that 
decree which Heera dbtaitied Wis strongly’ 
tainted with frand, n 


I think it impossible, as the facts stand, 
that we should allow the purchaser of suoh 
a decree to profi, by it, and that the decision 
of the Moons whidh! Tanka the present 


ntilt drial ae What "Was 
re the pliait. € ponot ARE 


ult ought to be affirmed, 
Tf, appears that the defendant, now re- 
_|ebongent sought to exanring, one ipoor. 


dharee, who" bad been » Tears Lall’s vakeel 
and hed algo acted for‘himin the: 'matter of”? 
thesocond conveyance, but that an objection 
was raised under the 24th Section ofthe 

Evidence Adt a of? 1865}.- to’ w being 
dong, ae aan 


Now i ht ve be the a i 
Eel ibe cay sa Tepe 
ioni re outing” to "aohia apie ons 
ais ane and his client, se tha would, 
be no-réadoti' for "Sxduking Ttipodtdharba: 
from being put in ‘thé ‘‘witness-box. He 
ught to have been placed there and to have 
exqmined, suhjpos of opurse to, Oj 86¢ 
“Hon being thade to y particular questions, which 


# 


-ay 


T PaA š ie daad bee 
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questions the Court might pi 
disallowed. 

The defendant will get i costs of this 


apd.of, she previons hearing, as well a the 
costs of the Lower Appellate Court. 









s EPa oa uf 
and bold. Ae the-anie, it, wos porehasert in, 
PRAMS Of a third par4y- PX the plaipsif - 
-orreem poniges,, andthe. defendant, Manik 4 
Bibes, ech of"; esq, women, having ar eight - 
annas share in the purghage. 7 )Ini1974 - 
Manik Bibeo’s eight annas share was pur- 
olissed’ by ‘the -plaidtif? Dowlut’; Gaze, , 
Chowdhry, atia ali held 'in' exéodllotof s. 
decree ófa Civil Court against Manik: Bibee.: ` 
No mutation of. natner was ever made in the 
books of the semindar; but rent -fot tlie’ 
seven annas share, which is the sabject-of 
this’ sult, was réovived for ¥271-72 froth 
ea. and: Manik Bibee; | wlio! fie 
the receipt granted, to-them are déstribid dé 

the AOT 





bly have 


Macpherson, J.—I_ oconcar. 





The 4th April 1871. 
Present: 


The owble herson ar 
Fis Bones Ab ust sa 


bes Pad 


Sipéeqt ene to the Aso A 5 mak 
ie ae ed A may ‘uit fad» PPan 


‘ander Act X of- 1859 TGE mp pizt si 
74. This sult wow nòt against mets 


lut. ‘Gane Chomdhzy-, “(ie 

sete va 7 idtegated in eee X re MAR” 
saint, th origin nal’ ord 
Mustiruffocddesn and. hoj Rigo ies 

agains ma utp lhoo, pot. ona 6 FBP, any 
iy had'aù ehiyig’ ta. 2a wie “ie pelo 

parte decree Ww ohjiine AA BAYER, 

eee sliare in the “talogk w sold ‘in’ exepn;,- 
tion’-of its and at the pe may defendan, 
Amjod Ali, was the purchaser, Amjad 
since been put in eae by the oe 


Soction 108 Act x of 1609—Broou- 
Hon—Attdohnicnt. i 


Case No. 1298 of 1870, 


Special Appeal from.a decision. passed by 
the Judge of Tipperah, dated Vth April 
1870, reversing a decision of the Moontiff. 
of f Baguemgunge, dated the 19th August 


Dowlat Gases, Ohowghry, and. another 
(Plaintiffs) Appellants, 
versus 


Modilahde Munwat aid AD ther (two of the’ 
Defendante) Hespondons 


Baboos Sreenath Doss and Kaleo Kishen 
asta ne Appellants, 


Baboos Nuleet. Chunder Siia and Kashee 
Kant Sein for ires ponden: 


I arrears often a 
„ia szmmting Seon fn i oe 


Yn „Í so aut ey 
the p plainit eter cd pin. thelr plaing: 

they allege. ¢ e anit ynder, whiohy the. der, 

fendant Amjud Ali purchased to be fraudu- 
. iy as againgt them, andjpray- that, thevsale | 
ay therefore, ba set aside, &o. : The Moon: 
ene ue the, deares. they bought, 

andes that the fraud alleged was proved 7 








1850, -has ta es ae tow 
se al bat arte the ime i the property of Foe ee a Lower A spellata Court Hla at’ 
Rice ae seca wis ee ciate proprietors | DO! fraud: was proved, reversed ‘the ‘de : 
or the leo, Ba Sho at te Hine decrees and‘sub- |lof:the Moonsiff, -and! dismfasell the shee | 
sequent oot oe es any interest paciia ber efore the Lower Appellate Céurt}-it wad: > 
Ce oe on behalf of th the plaintiffs, that even 


fraud weré not proved~ they’ were ena 

, Hacp karto ton, J. Tida is e suit fór pos- failed to succeed, as -Amjud ° eed shad in fact: 
epasion , ere per _decjaration oft title, to, a'| bought nopbing, the persons sgajogk reek : 
seven annas share of a certain small talook,, thg decree (under which he, parehased)- h si 
numbered 4g, and registered in the names been obtained having’ atthe t me of tha ip 
of, Mqahr eter a and Bhujatooddeen, who ; T9 and sale no interest) wiatever in’ k 
werd origin e proprietors of it, tenure. As fo thie, the dadge:naya.:—h Bak: 

“in this salt thera is ng, ars on ie ofp tas re" 

“ was sold or bought, ‘tlie” onl}qdeati l 
“ing whetber there was any trod in paling’ 
da! op jbo aloalo malas Ba 


Ia 1270, in execution of a decree z i 
Civil Court against , Pao apogeenn 
Shujatooddeen, tlis UDa was at 
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| In special appeal it is. contended before 
‘us, that the Lower Appellate Oourt was 
wrong in refasing to cousider the question of 
what was sold or bought, and in holding that 
.. the sgit necessarily failed if the fraud alleg- 
ed were not proved. «. oto | 7 r 
. It appearg fo methat the, appellants are 
entitled to our judgment, and that thg decree 
' pf the Lower Appellate Court should be re 
_yersed. .Qn the faoa of the transaction, 
. there is strong’ evidence in support of the 
` allegation of fraud whigh is made lo the 
_ plajnt, and it is not muéh to be wondered at 
_ if the ofher queation, as to whether anything 
' passed by the sale of Amjad Ali, was. not 
` specially put forward.’ When tlia Judge re- 
versed the Moousiff's finding as to fraud, J 


“think hë should have decided ‘the question as | 


‘ to whether Amjud AH purchased anything, 


"which qnestion was thén raladd distinotly, | 


‘and for tHe decision of which there’ were 
‘ample materials upon the record.’ , 


witty kd 


+ 


Abt X of ¥849, the Court had powér only 
sò seine ånd'sell that which at the time is 
‘the property of the judgment-debtor (see X 


k ae | 
> Fam’ of opinion that’ under Seotion 105 of 


-\ Weekly Reporter; pp. 484-446-494) .Thedd-|' Ee dak ; 
‘Baboo Issur Chunder Chuokerbutty for Re- 


cree unger-which Amjud-Ali porobased was 

against persons who át the time had no ‘inter- 

eet in the tenure Which was sold, and nothing 
--théreforS passed to him.’ . Hg 


The decision of the Lower Appellate Court 

‘Is reversed, and the decree of thè Moonsiff 
is restored and affirmed. The appellants ‘are 
entitied.to their costs in ali the Courts. _ : 


_ Hookerjee, J.—I concur. I also think 
that the Judge ought to have tried the poiut 
distinctly raised before him as,to the reaped- 
tive rights of the parties under their purchase. 
oA find from the.sale-certifloata pf the defend- 

‘ant that he merely purchased the right, title, 
TE g interest of the old proprietors of this 
‘ Jote, who had ho title at all at the time of 
_ the decree or the sale. , 


t 


eapo 
Whatever right and title“ those personi 
possessed had completely passed to the 
, plaintiff in a previous execution sale. The 
defendant therefore purchased nothing. The 
right of ‘the plaintiff must, therefore, I`ap- 
prehend, prevail over that of the defendant, 
I would, therefore, allow this appeal with all 
‘posts,’ ak 7 


J 
n E u a CE Se 


THE WERELY REPORTER, | 


‘Case No. 51. 


Rubing, [Vo]. KY. 


The 4th April 1871. 


Present : 
The Hon'ble G. Loch and W. Ainalle, 
Judges. 
Analogous caseu—Oonsent of parties. 


Case No. 1827 of 1870. 
oe 


Special Appeal from a decision passed by 
the Additional Judge of Nuddea, dated 
the 21st May 1870, affirming a.décision 
of the Moonsiff of that District, dated the 
29th January 1869. 


Soorendronath Roy (Defendant) Appellant, 


i t 


verses 


f Parmanund Ghose (Plaintiff) Respondent, 


Baboos Grish Chunder Mookerjee, Mohen- 
dro Lall Shome, and'Kashee Kant Seir 
for Appellante. 

spondent. 


A Judge should not, without the consent of the par- 


ties, allow hig sa ecm ph rant 
E aat. araa the subject of te is'of a similar 
natare and the evidence character, when 


arp aaa are not the same and the subject-matter 


‘of the suit fs different, 


hg + 


Loch, J.—Is this case, the Judge com- 


Imences his judgment with a manifest error. 


He says that the parties are the same as in 
But on referring to Case No, 
51, it appears from the record that the.plain- 
tiff is a different person. It is true that the 
subject of dispute is of a similar nature, but 
the suit is for a separate plot of land ; and 
although the evidence in that case may be of 
a similar character, as has been put forward 
in this case, yet the Judge should have đe- 
cided each conse upon the evidence recorded 
in each, and should not, without the consent 
of the parties, have allowed his judgment in 
the one case to govern: the decision in the 


‘other, 


“The case is accordingly remanded’ to the 


Judge to be disposed of upon the eridence ` 


recorded in this case, 
- Costs will follow the results ' | 


t 


we all 


í 
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The 4th April 1871. 
ae. _ Present : os 
The Hon’ble G. Loch and W. Alnalle, 
Judges. E 
Bection 24 Act X of 1859—Oauso of 
- gotion— Jurisdiction. 


t 


` 
. 


the accounts rafased to admit oertain items 
i « N ti $4 


Case No. 1862 of 1870 under Act X of 1889. 


Special Appeal from a decision passed by 
the Judge of 24-Pergunnahs, dated ths 

' 28th July 1870, reversing a decision of 
the Deputy Collector of that District, dat- 
ed the 8lst March 18710.. ©. ao y 


Prosunno Chunder Bose (Defendant). Ap- 
pellant, 


, PETS 


Prosunno Chunder Roy and another (Plain- 


tiffs) Respondents. 


Baboos Chunder Madhub “Ghose and Mo- 
Atass Mohun Roy for Appellant 


Baboo: -Annund Chunder Ghossal and 


Aot X of 1859, 
Hap that as the terma of the kuboolent, my 
defendant when he was appointed superin t ré- 
quirrd him to make thy remindar’'s prmeapel eutoherry 
‘ils place of business, that must be considered to be 


| place where the canse of action arose, and the suit t 


to have been insututed in the subdivision in w 


' the defendant's principal cutcherry was situated. ` 


Lock, J.—Tum question before us in this 
‘onse is iu itself a simple one. It is—What 


' ie the place where the case of action arose 


between the pariles, and in what Court 
should the suit haye been instituted ? 


The suit is clearly one under Section 24 


Act X of 1859.. It is a suit by a xemindar. 


against an agent for the recovery of money 
in the bands of the said agent. Whatever 
may be the eafegations in the plaint, we see 
clearly that this is the nature of the suit 


It appears that in Aughran 1272, the de- 
fendant executed a kubcoleut in favor of the 


„e ` plaintiff when he (defendant) was appointed 


superintendent of two estates,—one called 
Chalmaree, within the sab-division ‘of Dia- 


mond Harbour, and the other Alipors, with- 


in the sub-division of Alipote, 


The defendant held the offiee of su 
tendent till Pous 1275, and- then for some 
reason or other which does’ not appear, ‘he 
gave an ekrar to plaintiff, dated the 19th of 
Pons 1275, to the effdct that he would make 
good any retrenchment which the plaintiff 
tnade in the accounts of the estates commi 
to his (defendant’s) charge. eee 


The plaintiff after examining the accounts 
did e retrenchment, refusing to admit 
certain items debited in the accounts aggre- 
gating to a sum of rupees 8,400, to recover 
which this suit is instituted under Sectign 
24 of Act X of 1869 in the sub-division of 
Alipore, apparently upon the ground that as 
one of the estates was in that sub-division, 
pean was entitled to bring his suit in that 

urt. , aa 


Subsequen tly, however, on the 18th January 
oe plaintiff filed a petition before the Col- 
ector, praying that as the greater portion of 
the land m which the ie shea was 
situated in the Diamond Herboor Sub-divi- 
sion, the suit might ‘be transferred to the- 
officer in charge of that sib-division.; and 
on'the 29th of that same month, the defend- 
ant filed a petition praying. that the plaiht 


~} 54 


+ 
= 


+ 


| might be dismissed, because it had bedn filad 


in the Alipore Court which 
tion to try the case, ` 


On the 8th February 1870 plaintiff put 
in a petition, saying that it was: by mistake 
that he had made the application to transfer 
the salt to the Deputy Collector of Diamond 
Harbour ; and he prayed, therefore, that it 
might be tried in the Court in .which it was 
instituted. - o 


had no jurisd{o-. 


On the first of thasa appliicntions the’Ool- 
lector appears to have directed the Deputy 
Collector to report whether he had jarisdic- 
tlon to try the chee ; and on the subsequent 
petition presented by the plaintiff, he. held 
that no action need be taken then.: œ >» 


The Deputy Collector of the sub-division, . 
of Allpore tried the question of jurisdiction 
and he held that as the Mokamee or pringi- 
pal cutcherry where the semindar’s tréasgry 
was, and to which all remittances ‘were sent 
and where the accounts of both the estate 
were kept, was situated in Mouxah Badeh« 
gorah or Naraintollah in the Diamond Har- 

i [eee ie EO arl 
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bout Subsdtvislos;' thd fit khobta Buys Been |, sae = 
insti{uted in’ the subaividiol’ of Platina Phe 4dh Aprit 1878. 
Hatbsar, de thie bada of advilin iitibt be abti: Present : 


sidered to have’ aridén ‘int ha! Mokeiied 
cutoherry. snpra +: a ar 


a jy tö éotisidéť | Zemindar’s righte—Assignes’s right 
a a dsfal - ofaction. - - ~ 
a 


Fics Jitige; dn Eppoi, 
mai iig, a Saree 
hidis gettin 24, ids the’ es 

to'btfng is daie ir dithet! Oourr 1859. 
O fankddidtiou of which of the Special Appeal from a decision sed by 


ver 


land was situated ; did he did Soi determiihë| the Auaitiondl Judge of Nerddea; dated. 


where the- Mokames cutcherry was situated,| the 2ad Juno 1870, affirming à decision 
as he.seemod tò think that it was,not'neses: | of the tasistaw? Cotléctsy of Méherpore, 
sary to deolde this ppin¢ in’ determiving | itè thà 16th January 1870. 

the , question: of jurisdiction, The law is Cr te er ee 
silent on fhe. any) t, and tlre latter, part of Reedoy Monee Burmonee (Plaintiff) Appel- 
Section 20 Act VE of 1862, Bengal-Counoil,| - : lant, 4 

will not panjak us in:dgtermining the question iis 
of jarisdiction.; bat looking. to the, purport 

of the piedinga, as statod to ya tt would | Mr. Hugh Bibbold (Defendant) Respondent. 
appear that botë parties consider it neces< ‘ 

cae to have it determined where the Moka- Baboo Janur i ca a a for 
moc catéherly ik altitetcd; as boil! parties ama 

sey thdt the cardd of aolidii drosel thbré:'| Baboo Bhowanes Churn Dutt for Respond- 
The plaintiff alteges'that die’ Mokwiide dut- énk, 

chetry! is if'Bardowld! withi# thè Atipote 
sub-diviston’; amditherdeferdany alldgde cat 
isis in Bareabgolalr on Natalttélieh,¢ Witla: 
.the'Diamond Harbour subldiviston’s ahd we 
thinkt looking: to' the terms'of tht Ktiboptdat! 
gived-by thelddfeddaiity ' whicli reqdirdd! him 
to dipké the prinol pal cotclisrry< hid’ place of! 
busindss; that must‘ be’ considered th’be 'thd 
place where the cause of. dttion' aroha!’ It 
was to the Mokamee _cutcherry, thet all 
midiiied wird ‘retititved 5 1) was" thet that all 
tid! dodbudth, ware’ propared:; wind’ iy was 
tits: Hat! che! motiey’ frat cadie’ udder, the 
ebittol df th ‘dafendaht; wWhete ‘by his order- 
igwa by’ disbiréid,’ ani wherd in faci, 
adedtdiupy’ to’ Wik: sddoulite, thé’money. was 
diabu ! ) 

Wa; thetifore’'db'not agree In the opinion 
aucun: the juage that the plaintif 
Wäit IUettY to inésiigte his galt Ìn either ong 
Ji thë- othdr sub-division, for he cught, to 
hkvy’ idativhted iÇin that sub-division where 
. the defenddtit’ had his” place’ of business. 
We, therefore, remand the case ‘to the 


The assignee of a semindar's bh to reostre rent 
to Y 
AAP id Boan ettaod ty the Tirrenia of E 
Olvil Cotirt or by the ‘private dot of the semin 
| Loch, J.— Wa think that the lower Courts 
have come to'a wrong decision iñ- thia casa, 
ah wo WOU gt to vwb jean of ie 
urt; one reported at page 199 of Marshall's. 
‘Reports ;? ahd: the ‘other’ in*Volucdie XIV of 
the Weekly Reporter, page 466. Ip .the 
first of these cases, it is cleatly laid down’ 
thit When's xdimiddar liad sarigndd ik igh 
t6 récelve renta to a third party, such third 
party basa right to sue ahd’ may bring’ his? 
‘sult in’ the’ Ocltedtor’s ‘ Odurt! Th enti 
caso is.to the same effect. i o 
 Imthe case before us, the only difference’ 
‘is that the assignee has obtained his rights. 











But this makes no real difference. . If in the 
‘one case this assignee under a private trais- 


:not be able to do so when he is an assiguee 
Judgg:to determing whethér the Mokaries'| by auctivi-purchase ‘in exebution of a de- 
' cutolrerry, is, as {a‘stdted bys the’ plaintiff, in'| oree. ° 

the Alipore sub-djvislon,. or : whetker'it'is iai, Wa't thereforb?' raveris thd gécisióti of the’ 
tha - Diamond Harbour subdivision p as is lower Courts, and remand the case to the’ 
allegod by: the dofendant;-ard to dispose Of" rat Court for trial on the merita, 

tlie case sooordinglys © . a 


a a Fa 


1? 


appeal, 


The Hon'ble G. Bosh | and W. Ainslie, , 


s dlintge a 
1 iif fats sub-divisibna, tho sedh iiir Case No. T867.dt 1870 ufidet Àot X of 


iby. the intervention of the Oivil Court, and’ ” 
not by the private act of the semfndar. ' 


fer can sue, thére is no reason why be should — 


Pane 


\ 
D 


The appellant: will have his toste‘of this © ~ 


1871]; I igilo. 
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nes The 4th April 1871. 


| Present: í Sa 
_ The Hon'ble Ẹ. B. Kamp ang F. A. Glover, 
i - Judges. 


Foy 
+ 
e Se ae 2 


4 


Oare No, 2281 of zie under Act X of! 
on s . 186 T ; - a 
r 9, 

Special Ai oma decisian passed.by 
eof Ofoihti g Judge o Fasi: Burdwan 
"the 8 i July’ 1870. reversing a 
decion of: ihe Deputy Collector ‘of that |: 

District, dated the 26th February 1870. 


Boling Woadun Goasamee nnd others 
alte ‘Appellants, ae Fe 


"versus 


Htneesay Rognano end others (Defendants) 
Respondents, i 


. Baboo Askootosh 2 Dhur fpr OE 


_-Baboos Kishen Sucoa Mookerjeaand Umpik 
Churn Bandryee for ee enis, 


En Meant cet tht © 


hee Siete at eh 


K pit, ander the 
T vis pa 6 Glace, 1, TLA 3, Act X of, 

“for determiyation of the rates of rent. 
ahd’ for tha” delfi ery, ofa kaboolent The 
fitat Court save th 


parently’ not for the e T claimed, nt for 
a sm ler sam, namely, r rupee 1%-2-10, 
pje 

No qnestion or plea as to the | Jarisdiction 


of the Court wad raised ‘elther ‘in the fret’ 
Coort'or iù appeal to the Tadge ; but, Q 
Jude; without ' koing into the case ag nll, 
‘holds that a‘decisfoti fo ba found at page 449 
Volume’ XII, Weekly’ Reporter, ie all, 
Sai with the present case. ai thereforè; 

greed the nha and reversed the decision 
of Fi , Deputy lector. 


In special "appeal it is contended that the 
Judge orght not to have ralked the” point of 
jdriedicton when it’ was not raised in the 
‘Court of firat Instance or ina ppeal ; 2adly, 
that’ thé Judge ‘ought to "hare" held that, 


ithe 2nd and 3rd 


zernindares, 


TETE 


fa ff “of “the + tou i 
idecill n, the. plaintif iss 3 oi 
q lela woe of tlie rates. of yent 





ted | 86-6 ni annans as, ‘the, ait and proper 4 
of |‘chargéd, nnd’ demanding a Kubooldot at that’ 





he plaintiff a deerpe, ap- || 


if eae 


‘ot we aki y if 


ongant 


one Ste aan es 
as hea d Taualore: 5 fen 

Te is ae ish pl a air ner if: 
Resumption—Section 10 Regulation ot 


T Eso PHeotion 23A por gag. Tee i 


Umatandes 


We Ke that the Jadge was aie in sates 
ing the qhoatlod of Juriadiation, although wot 
‘taised in the firat Court or it appeal Is Bat on 
unds'we differ from the 


| Judge. that’ the plaintiff ‘this 


Tt appes' 


'oasol sued to have 18 beegahs Gates of land 
'declared to be mall land a 


apperta ining to his 
Wo' may dbsdrvd “here ‘before’ 
proceeding farther, th t the sait to’ bave this 
dtd deblored mål” was originally 'b roghi by 
the zemidar ; that bubseqten dy the plaid tiff 
as ` potneedar glands in*thé “shoes | of ‘the 


‘gemindar ; that the’ decree was passtd.in the 


absence of the defendant who ald pot. appear 
‘and the pla i proged Tha afa A ae 
that a 


nål ; ; ‘and. there: ĝi arde 
herria isgue 1 ee nati and. 
vit be, held ii jai land he mal, 
ging thia, 
pow, ‘Samed. saN a, fe- 


RRAS 


a tar, o ia" 


defendant ‘and fot! th 6 del ive 
at thése Faces, “O ‘ola ag t 


jamma, The firat Court did bot give: the 
plaintiff a decree for what he asks, but for 
the lesser sum of 1Zrapees odd annas. Whe- 
ther onder the Full Bench ruling this deoi- 
ion will stand ot not, ft ts forthe Judge to 
decide if it is raised before him. 


With, referene. to the ruling t ba: fonnd. 
at page 442,'Volame.X eekly Reporter, 
wo think that that dedision dopa not apply 
to the circumstances of the presbùt case.” -IE 
is clearly mentioned by Mr. Justica: Mitter 
n that decision, that’ tle plaintif tn “that 
case obtained.a degree under tha provisions 
‘of Section’ 80 Regulation II of 1819, Ia 
the present case, the decree was not passed. 
under that Section ; the deoreé was simply 
to the effect that the lands. ih sult werd the 
mil lpnds of fhe peaton 


We ‘may obserye fu ther, e 
decision ‘of the “late Shades tat thong I do 
18th July 1861, Ralkea abd Trevor, J. J., 
which applies precisgly tọ, the circamatanves 
of this suit, and in whioh those learn 

Judges, held that’ the provisions of Olnase’), 
Beotion 28, and Section 81 ‘apply, that the 
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xemindar, or putneedar as in this-case, was 
entitled to bring a suit for determination of 
rates and delivery of akubooleut. We also 
fall to see how it can be arguéd in- the face 
of: the decision which distinctly declares the 
defendant's lands to be the. mål lands of the 
plaintiff that the plaintiff is not entitled to 
rent.for these mål lands. . Hig only remedy 

was to have the rates at which heis autho- 
vised under Section `'10 Regulation XIX of 


1798 to collect ‘the renta determined, and i 


to obtain à kiboolent according to such rates 
as may be found to be fair ne equitable ; 
and to enable him tò do`so, the only course 
open to him was that which he has pursued, 
namely, to aue {n the- Colleotor’s Court, un- 
det Olause 1 Section’ 28 of Act XK of 1869, 
to ‘hava it detsrmined what are fair aid 
equitable rates payable on, the land and for 
delivery c of a kuboolent at those tatez, 


We, retor, romana the case for the 
Judge tò try iton the grounds raised in the 
first Court, and also to take into. considera- 
tion, if necessary, whether under the Fall 
Bench Raling ‘and with reference to the 
claim having been ‘made for a kuboolent at 
a fixed jammah of rupees 86-6,-and’ the 


Court of first. instance’ having decreed the da 


delivery of a kuhooleut’ for a lesser sum, 
namely, -rupees 17, -odd nonai, the suit of 
the plaintiff: is liable to dismissal or nok ` 


Costa to follow: ne result, i 





' The 4th April 1871; 
-Preseat: 


The Hon’ble F, B. Kemp and F. A. oe 
1 © Judges 


- 
~w t 
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cles 246, Code of Civil Proce- 
dure— Cause of action—Section 354 
Remand—Frocedure. 


Cass No. 2475 of 1870. 


Special Appeal froma decision passed 
Second Subordinate Judge of Hooghly, 
dated the 8rd September 1870, reversing 
a decision of the Moonsiff of Sulkea, 
~ dated the 19th February 1870. 


Shumboo Ohunder Surnokar (Defendant) 
: Appellant, 


COTENI ` 


Bassick Ohonder Chung and another (Plain- 
tifs) Respondents. 


THE WEEKLY REPORTER. ~ . 


Rukaga.. ` 


Baboo Bhowancee Chern Dutt for Appellant. 


Baboos Hem Chunder Hawes and Umer- 
nath Bose for Respondents. 


Where fhè ieoa ot a perty tn cimmiryj 
enor pe a Civili Procedure, is grounded 
his being in possession as of his own Hahi that is 


E suficient omise of ation to the oppanto party,” 


[Vol XV: : 


Where an Appellate Gourt finds that Face le nso: 


denos u the record to enable it to dealde a quastion 


Court to be sent up co it for 


Glover, J.—It appears that in execution 
of a oertain decree against the plaintiff in 
this case, the judgment creditor, one Thakoor 
Monee Dassoo, attached 1 beegah 10 cottahs 
of inad os the property of her judgmeni- 
debtor, The defendant intervened, under 


Bestion 246 of the Oodeof Civil Procedure, | 
‘and his claim was allowed. 


The plaintif, therefore, brings this soft 


to have his right and title declared in. this , 


l beegah 10 cottahs, and to have the sum- 
mary order under Section 246 declared in- 
valid. ` The plaintiff claims this land as his 
mourussee tenure under 


.dant claims to hold the’dispiited land ander 
a. pottah from the zxemindar, dated the 19th 


an amulnamah,. 
ted the 21st Falgoon 1199. ..The ‘defen 


Assio 1276, and his allegation is that the `’ 
1 beegnh 10 cottahs in dispute are not includ, 


ed within the plaintiff's amuloamah. 


The first Court decreed ‘for the plaintiff z- 


but the Subordinate Judge finding that the 
Innd mentioned in the amulnamah was 8 
beegabs 4 .cottabs 11 chittacks, whereas the 


suit was brought on the said amalnamah ' 


as for 9 beegahs 9 cottabs 11 obittacks, he, 
the Subordinate Judge, not being able to 
account for this discrepancy, and not finding 
any evidence on the regord whierehy _ he 
could find whether or not the disputed land 
wos covered by the amulnamah, remanded 
, the onse tothe first Court to have that 
question tried, and he directs the Moonsiff 
“ to institute a due enquiry, and try the case 


“on its merits after examining the witdesses 


“w 


“of the defendant, if he is prepared to, 


“ adduce any.’ 


The defendant appeals against this ander; 
urging in the first place thag the plaint 
discloses no cause of action and that the 
suit should be at once dismissed ; and 2ad, 


that as the frst Court bad fixed and iied 
the order of remand: 


the proper issue, 
was illegal. The first objection was not 


taken at any previous stage of the proosed- - 


a 
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ee re 
ings, and we do not think that we ought to | ing of the Moonsiff should be sent up to 


allow it to be: taken nown spécfial appeal ; j him for decision. 


but even if it were taken in the grounds of 
apecial appeal, it appesrs to be worth very 
little, inasmuch as there can be no doubt 
that the defendant’s success in the summary 
procesdings was grounded upon the fact 
that he was in possassion,.of,the disputed 
Jand-as of bis own right, which would of 
itself cast such a alur-on the plaintiff's title 
as would justify him in coming into Court 
to have his ‘title declared. 


E Vee 


Oi the second objection, we find dat th 
is nothing illegal in what the Snbdrdinate 
Judge has done, Section 854 of the Code 
of Civil Procedure gave’ him the right to 
remand the case to the lower Court, if he 
thought. that any question of fact essential 
to the right determination of the suit’ on 
the merits had not been decided. In this 
case, ‘the area mentioned in the amuinamah 
filed by the plaintiff, and the amount of land 
said to be held under that amulnamah in 


a 


the plaint, differed from” each other in ’the | ment 


precise quantity of land which is the sub- 
ject of dispute in this case, namely, 1 beegah 
10 cottabs, and it seams to have been a very 
proper question to decide whether that 
particular plot of land was or was not oo- 
vered by the amulnamoh. 


Tt is contended that aa the first Court 


framed the proper issue, the Subordinate 


Judge ought to have decided the case him- 
self without a remand ; but whether or not 
the proper issues were framed, the Subordl- 
nate Judge clearly states that there was no 
evidence upon the record which ‘could en- 


‘able him to determine the question rained 


between the parties. The only mistake that 
we can find in his decision is, that he has 
directed the Moonsiff to take evidence and 
decide the- cnse de novo, whereas he ought, 
under Section 854, to have directed that 
euch additional evidence with the find- 


With this modification, we uphold the 
decision of the Court below and dismiss the - 
apecial appeal with costa. l 


+ 





The 6th April 1871. 
Present: 


The Hon’ble L. S. Jackson and A. G. 
Macpherson, Judges. 


Collector as Recelver—Procedure— 
Jurisdiction. 


Bissessuree Debian, Petitioner, 
versus 
Sookram Doss Mohant and others, Opposite 


a 
+ 


Baboo Kale Mohun Doss for Petitioner. 
_ Mr, R. T, Allan for Opposite Party. 


Where is soired and retained by a Collector 
in, his capacity of Receiver, his aota cannot be dispated 
by way of motion to discharge or get rid of the attach-~ 


Jackson, J.—Ir appeara to me that this 
rule ought to be discharged. i 


In the long pending suit relsting to the 
Akhrah of Rajgunge in the distriot of Burd- 
wan, the plaintiff applied to this Court for 


jan order ander the 92nd Section of the Civil 


Procedure*Code, and upon his application 
the Court thought fit to appoint a Receiver 
and manager of the property of the Akhrah, 
and the Collector of Bordwan was acoord- 
ingly appointed. The petitioner before us 
complains that, under color of that order 
and appointment, certain property which 
was in the hands of the petitioner, some of 
it under purchase on the oscassion-of a sale 
for arrears of putnee rent afid some of it-b 

way of mortgage, was seized by the Col- 
lector as such Receiver, and that, upon re-- 
presentation made to the Collector, he at 
first released the property in question but 
afterwards, on receiving from this Court's 
letter of the Deputy Registrar acoompanied 
by a schedole.of the property belonging 
or nileged to belong to the Akhrab, the” 
Collector again seized the property and now 
retainga jt in hia possession. 
A 


38 veil 





. 'I Gb not-‘expfess ‘any opintoh at aeai 
as to whother the sohedule, forwarded to the 
Collector along with the letter of the De- 


puty istrar, ought to, be looked upon;as 
part of g e order of the Court, specifically 
directing the ia ‘fo attach aa 


protien r 


The Sections of the pressure Code re- 
lating to attachment before judgment eon- 
‘ tain, amongst ather. things, „provision for a 
claim to propèċty sttadhed before judgment 
beling preferred and said into by the 
Court which has ‘ordered attachment; and 
the Seqtions relating to injunctions .an 
the sort of order -which has beh 
this suit do ‘tot expresaly ` a o 


preferring of such claims. It 
it was the intention of the I sae That 


no suoh claims should be preferred by res- 
son of tha-diferdnt nature of the ółder to 
be made under the provisions of Section 92 
and Section 81 respedtivély. I do not wish 
to -decide here whether ‘a ‘claim could be 
preferred i in reapect.of an order made under 
Section 92 or not. It is sufficient to say 
that 'the/application Before us is ‘not ‘such a 
claim, . 

It seems to me that the Collector, hav- 
ing been. appointed Régolver of the: propatty 
in suit and having accepted the appointment 
and proceeded to act.under.it, acts upon ‘his 
own discret‘on th respect of the property 
which he takes under his care ; and that the 
application "pefore‘us béing by, way of ‘ino- 
tion to discharge or get .rid of the attach- 
ment, is not the proper form in which the, 
ddts donb by the'Collector in his vipacity df. 
Receiver should be disputed. ‘That,’ lt deciiis | 
to me, is suffloient to dispose of the present 


application. 

_ J, Rheréfore, think' that the rile ‘shouldbe 
Gischarged with ddaté, rupdds 50. 

` “Mavpherson, J | 

thatd do not-consider that the Receiver has! 
-taken possession of the property, ‘which is! 
‘the subject ‘of this sipplication ‘under any 
aneclal order of this Court, gnd that I think 
‘that the’ Cofrt cannot on saéh: ‘application ‘a5 
the present ‘dispose ` of'the questions rdised 
between the applicant and the plainđf, 


in 
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Eh 


‘the ‘ground that the defendants were all 
-pariners of an awrué or trading concern, 


I wish simply to -iay 


“person to borrow nionèy -from the ' plaintiffs’; 
-and'that, therefore, he should be exonerated 
‘from.the claim. He also pleaded that the 


Rulings, [Vo], KV 


“Stk Sth Apri Teri. 


Pregent ; « 
"The ‘Hon'ble E. Jacksth ‘and TEEN 
Obunder Mookerjes, Judges. 
Odksent to-eviderios in ‘anothHor ‘sso 
;-Witnesses—Oosts. 


) ase No. 2888 of 1879, 


Speotal Appel from a decision pasted By y 
G: Phr Judge of. Dacca, dated tha 18th ‘July i 
ming a decision of the Subor- 
ude of that Distriot, dated ‘the 


24ta Augest 186K, '---~ bi 


‘SiGohith -Baipeigndsothion, Pini) Ap- 


Pellantss...... ae oe ae A 
‘ NOTIE A ued, 
Goltick Chunder Sein andl sti (Dita 
dants) Hebpondents, © |. 


Badboos'Chunder Madhub Ghose and aki 
tdih ‘Dh ‘for ‘Appellants. | 


i ee | 
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Beagrie J.—Tais js a suit.to recover 
pees 3,849 as nee of ‘acount ‘from 


th > defendants, who are #dvenm in nutiber, on 


naa such are liable for this hom advanced È 
by the plaintiffs to that firm _ 
Ohe uf 'the defendants, Goluck Chunder 


‘Sein, [pleaded that he was not a'member of 


the firm; that-he never took my money from 
the plaintiffs, nor ‘had he authorized any ; 


plaintiffs’ claim was bafred by the Btatute nN 
óf Limitation. 
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1374] Ciyil Rulings, 349. 
Both the Oourts haye, rel «this de-| other application made to the abordinate 
fendant, Goluck Obunder D, jga any Judge, and no reason shown to Kim why it 


liability, holding that le was not a partner 
in the ‘defendants firm. The lower Courts | agai 
have, held that a portion, of, the Sas 
claim, is barred by limitation. They have 
only decreed’ a dum of 501 rupees, ‘the 


olaim for: which was not barred. by lapse of | tha 
time; but they. have, dpereed that. snm, 


against the Paul defendants only. 


Fhe special sppeali to thia, Court is on 
the following, points :—~ 


First.—That the Courts below. were wrong. 


in not examining certain witnesses of the, 


plaintiffs, for whom a special a 
thade to the Court. pe 


sion yap 


” Secondly. —That the Courts below were twas j 


wrong in exonorating Goluck Chander Front 
this claim. 


Thirdly.—It was contended that the Low- |; 
er Appellate Court has misconstrnei the evi-. || 
dgnce -of Ram Kinkor, who, it is said, has 

roved the, fact that Goluck Chunder was a 

er of the dèòfendant’s awrat; aif lastly, 

that there: are other evidence in the case 

Which proye,the sajd fact, but that the Judge 
has overlooked them altogether. 


Asjragard the first objection, we find, that 
_ Were fiye suits instituted againgt the 
fondanta i in the Court of the Subordinn 
Judge. The suit put of which this ‘appeal 
arises was numbered 81. There were four 
other suits by other plaintiffs against thepe 
defendants. Certain witnesses were examin- 
éd-on the 28th July last by the Subordinate 
Judge iir the other cases. in which. the appel- 
Japt.was.not a party. It also appears that at 
the ous of this plaintiff the evidence taken 
in the other cases of these witnesses was 
allowed to be used as evidenee- in this case, 
and, then the witnesses were discharged. 
Two days after this an application was 
made by the appellant before us, asking the 
Sabordinate Judge to re-examine those wit- 


nesseein the case instituted by him, giving | place 


np pogson at all why it was neogasary to exa- 
mine” them again, specially when it Appears 
that he was quite satisfied with the order 
passed on the 28th Jaly that, the evidence 
taken į the other cases should be used as 
evidence In his case. The Subordinate Judge 
on this application of the 80th J uly passed 
an. oases o aA the evidence taken in the other 
be treated as evidence in the 

pi uMi base, and that all the five cases would 
tried, together, Thera appears to be no 










‘that the claim was not barred. 





was n ary, that they should be examined — 
ain thi this case. It is now alleged that 

agn was necessary to examine these witnesses 
on the ar me limitation, which point was. 
not raised, in o other cases. But (appears 
thet thane is nothing to show. tHa¢ that was 
the, omone of the request, On the 28th Tey ; 


when the witnesses, were kere 
plaintiff knew, the facts to ch they hel 


deposed, and. knowing that Was conten 
with th order. then p —that tlie ork j 
of as wijn would be used ga evidence. . 


i he thus allowed the Court > to, 
are witnesses. Surely. the Subor- 
dinate ‘Judge, in, the absence of. any new 
reason assigned for Laaa reexamibation, , 


justified in refasin a 
st oa rs also that as or nie pm i 
uly was pnaged, the plaintiff seemed, 


r satigñod with that order ; aud he 


idid:not bring the fact which is now siaté 


Ito us, to the notice of the Subordinate, Judge,. 
that he wished te examine thdm on a point, 
quite separate from that on which they Had’ 
been. éxamined. in the other cases. The 
plaintiff having thus allowed, the witnesses) 
to go. away. without any, reqnesk to have, 
them examinet in his case, should. not, we: 
think, be allowed without any NOW reason, 
to- call the: same witnesses again. His anit, 


te lias been dismissed by both the Courts ‘on; 


limitation ; and it is now stated that those, 
witnesses, if examined, would have praved- 
Nothing of, 
this sort was urged before the Court below ; 
and we do not think that the witnesses; 
should be harassed by: being repeatedly sum- 
moned. before the Court, when. the plainti 
after: perusing their testimony was. eres 
that it was sufficient, for the purposes of 
his case that that evidence should, be, used, 
as evidence in his cause, 


As regards the point of limitation, the 
Judge finds. that’ thera is no bvidence to 
prore that the adjustment of accounts took 
at the end Pi ee hes 1272 3 and - ae 
the claim, Se deta: three years, w. 
think that 'udge ` ma perfectly right in 
ghia g.contention that the claim was 
n9 


With reference to the pointes to whether ` 
the Jadge has misconstrued the evidence of 
the witness Ram Kinkor, we find ona peru 
sal of that evidende thas there is to ground 
for such a contention. Bam Hinkur does 
Goluck Cunder was actual. ° 


= eee chr bw 


not prove tl that 
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ly a partner in the firm, A great portion of 
the testimony of this witness consists of his 
own opinion which is no evidence. On his 
being asked whether Goluck Chunder was a 
partner, he statedin his deposition in chief 
that he heard that Goluck Chander was a 
partner. This is no legal evidence at all. It 
is true that he stated afterwards that Goluck 
Chunder consented to pay the liabilities of 
. that firm, but in cross-examination the wit- 


ness admitted that Golack Chunder oonsent-. 


ed to pay the same purely ont of “ good 
nature.’ Then it is eaid that there was a 
certain oomnfanicstion by, Goluck Chander 
to this witness, by which Goluck Ohunder 
agreed to pay the liabilities of the firm as a 
partoer. . The Judge very rightly observes 
that as the document was not prodused, he 
could not rely upon the memory of that man 
as to the real contents of that absent doou- 
ment. We donot find that, according to the 
evidenoe of Ram Kinkor, any sach clear case 
has:been made out for the platatiff, which 
can entitle him to a decree against Goluck 
“Chunder Sein. 


‘In this oase it is admitted that Goluck 
Chunder’s name did not appear as a partner 
in the firm. It is not also shown that when 
the plaintiff advanced the sum of money to 
the aurut, he knew that ‘Goluck Chunder 
‘was a poriner or that he ever believed that 
he was so or ddvanoed the money on his 
credit, ‘The utmost that the evidence of the 
witnesses whom the plaintiff produced makes 

out is, that Goluck Chunde: advanced a sum 
of 1,000 rupees to one Doorga Churn Baner- 
jee, a friend: of Goluck Ohunder, whose 
mame appeared asa partner according to the 
plaintiff's own witnesses only in 1278, after 
the plaintiff had advanced the money to the 
firm, It is said that Golack Ohunder was 
a dormant partner, or a benamee partner -in 
the name of Doorga Oburn. We have gone 
into the whole of the evidence addoced by 
the plaintiff on this point, and we are of 
opinion that the witness does not make out 
that Goluck ‘Chunder was admitted a part- 
ner. It is not at al) shewn by that evidence 
that the old pf&rtnera ever oonsented to 
his admission as a partner in the firm 
and assigned a share of the profilis to 
him,—none of those circumstances which 
would constitute Goluck Chunder a partner 
are made out by the evidence. The faot 
of one witness stating that maskabar used 
to be sent to Goluck Chunder would be 
no eufficient or conclusive evidence of the 

faot of his being a partner. It is admitted by 
Goluok Qlunder that he did advanoga sum 
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of money to Doorga Churn, and if maska- 


bar had been sent to him, it might have bean 
sent to him to enable him’ to see how the 
business in which his friend Doorga Churn 
was concerned was going on, and. whether his 
money advanced to the said Doorga Churn 
was safe or not. It does not appear to us 
that that circumstance of itself is sufficient 


‘to prove that Doorga Churn was à partner. 


We also think-that the Judge has men- 
tioned Ram Kinkur only, because. perhaps 


| the evidence of that man was put forward 


to him as one of the best witnesses of plain- 
tif.. He has given reasons in his judgment 
why the testimony of that witness did not 
satisfy him as to the fact of Goluck Ohunder 
being a partnerof the defendant's firm. His 
silence as to the other witnesses, I think, 
ean be accounted for only by this fact, that 
he does not consider that those witnesses 
make out plaintiff's case, when the plaintiff’s 
best witness, Ram Kinkur, has not satisflod 
him. Indeed, we have gone over the ovi- 
dence ourselves, and we are of.opimion that 
on the testimony of those witnesses, the 
plaintiff was not entitled to a decrees agalnst 
Golack Chunder as a partner of the de- 
fendant’s firm. 

There hns been an objection under Sec- 
tion 848 by the respondent, Goluck Chander, 
to the effect that he was entitled to’ the costs 
incurred by him in the Courts below, as he, 
Goluck ‘Ohunder, has been exonerated from 
the olaim of the plaintiff. But we think 
that the Judge was right in refusing costs. | 
Although Goluck was not satisfactorily 


proved to be a partner, still his admission 


that -he had advanced'a sum of money to 
one of the partners, and the willingness ma- 
nifested by him to pay the liabilities of the 
firm, might have induced the plaintiff to 
bring him {nto the category of defendants, 
We would not interfere with the order of 
the Judge refusing to give him costes, 


We diemias the appeal with conte, 


Civil 
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The 6th April 1871. 
Present: 


The Hon’ble ‘J. P. Norman, O 
. Chief Justico, and the Hon'ble 
Judge. 


ating 
« Loch 


Will—Probate—Reocorder—Procedure 
j —Jurisdioc 


tion— High Court. 
In the Inatter of 


1 


Mee Tee, Petitioner. . 
Mr. W. A. Montrion for Petitioner. 


' A person who is not the next of kin, and who bes no 
interest in the estate Sf a testator, has no t 


pose the tof the probate or disputes the 
ofthe Wily 


f 
ure having bem 
would not war- 


Tho mere fact of errors of 
committed in a trial before a 
rent the High Court in saying 

in 


in 


ara arg Ay 
. against the validity of a Will after in tion he 
aa A e Raa with his 


acted without } 
decision, ict, oes 


Norman, C. J.--THxE petitioner ‘applied 
to the Recorder of Moulmein for probate of 
the last Will and testement of one Nga Boo, 
a Burmese resident of Moulmein, as executr!x 
of that will As for as we can make out, 
the application appears to have been made 
on the 21st December 1870. From the pro- 
ceedings aa brought before us, by an unverified 
petition presented on behalf of the petitioner 
bearing the signatures of Messrs. Rogers and 
Remfry as her attornies, it would appear 
that the original ‘application describes Mee 
Tsee as petitioner and Mee Yoo as respond- 
ent. It is a matter of fact, which also ap. 
pears from the said proceedings, that prior 
to the presentation of that application, Mee 
Yoo had presented a petition for Letters of 
Administration to ‘the estate of Nga Boo, 
and on being sworn she had deposed that 
she was the widow of:the late Nga Boo. 
That petition also, if correctly abstracted in 
the proceedings of the Reoorder, is headed 
ns being a petition by. Mee Yoo adversely to 
‘Mee Tsee and others who are described os 
respondents. 


- These twp petitions having come on before 
the Recorder, it appears that repeated ap- 
plications were made to him for adjournments 
from time to time in order that the parties 
might come to au amicable settlement. 
Eventually on the 20th March 1871, after 
hearing the evidence adduced on the part 


t 


of Mee Tsee, the petitioner now before us, in 
support of the Wil, and she and her witness- 
ea having been cross-examined ata consider- 
able length by the coungel on behalf of .Mee 
Yoo, the alleged widow of Nga Boo, the 
Recorder pronounced the Will to be a for- 
gory. i 


We have been asked-to interfere with the 
decision of the Recorder upon the ground 
that Mee Yoo gave no proof that she was 
the widow of Nga Boo, and that con- 
seq rently she was not entitled to be heard 
in opposition to the WIL, We have no doubt 
of the soundness of the proposition on which 
Mr. Montriou’s contention is based, namely, 
that a person who is not the next of kin, 
and who has no interest in the estate of a 


to | testator, has no right to oppose the grant of 


the probate or dispute the.validity of the 
Will. In England it bas been held that even 
a creditor cannot controvert the validity of 
a Will, because it is a'matter of -indifference 
whether he should receive his debt from the 
executor or from an administrator. It is lear, 
however, that in this case some evidence was 


_given, namely, the evidence of the alleged 


widow herself to prove that she was the 


widow of, or in.othe:-words had’ been mar- 


ried to, the deceased.. And it also appears 
that upon the trial her counsel was ready; to 
give additional proof in‘ support:of that al- 
legation. We are not prepared to say, look- 
ing at the course which the case took, and 
the consent of the parties to adjournments 
from time to time for the purposa of amicable 
settlement, that the Recorder was in any way 
wrong in treating the alleged widow asa 
person having a right to contest the validity 
of the Will, | ; 
The next objection made is that the Re- 
corder did not proceed regularly according 
to the provisions of the Succession Aot, & e., 
Act X of 1865, by directing the party pro- 
pounding the Will to file a plaint, and did 
not proceed as in a regular sult under Act 
VIM of 1859. The proceedings of the Be- 
corder may or may not lmve been irregular 
in this respect. But the case is not before 
us on appeal, and we cannot deal with it as 
on appeal. The mere faot that there may ba 
errors of procedure of a serious character In 
the trial before the Recorder, would not jus 
tify us in saying that in pronouncing against 
the validity ,of this Will upon the investi. 
gation which actually took place, the Record. 
er did so otherwise than in the exercise of 


the jarindisiion which was yeuved.in him, , 


a 


Orit: 


we rferenge. an petitioner 
diaa Agd with the dacisi ager t 


she may appeal to the proper Pibanal, 
| We reject ‘the ‘application, a 





E Tho Gh Apri e 
i , _ Present: 


The, How FB, 3. Kemp and F.. A. Glover, 7 


Judges. 


es see ae” Jariadigtion~ 
— = adhe maitera 


Ishan; Ghunder- Ghose, Petitioner. 
| Baboo, Tarucknath Dutt for Petitioner. 
Where an: offences is 
st eo G 
XT oft this’ Code af 


ip as Sone mua mal 


iPtoosdare. 
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` The paint was discussed in EA of the 


Queen’ yersus Mohesh Chynder Ohatterjer, 
VIW 


eekly Reporter, p. 20, and it was, then 
decided that when a prisoner t up by 
ja Civil Court before s M 
of forgery, it is perfectly competent to the 
Magistrate to gend him for trial ona charge 
either of forgery, or of-ualng tho doeument 
ri it to be. forged, . oF of. “ abetting” 

forgery. 


There seems to have: been no: want of 
‘jurisdiction on the part of the Judge, and 
this Court will-not interfere. with a sanction 
abate under Sections 169 and 170, Code of 
minal Procedure, unless it is clearly shown, 
that the E a pee acted altogether 
without jurisdiction ( Pershad Haz 
v meas ari P. 24). re, 


The, application is rejected, 


‘The, 6ib, April 187. 
Present : 


be 
the cree Rgp m bo een E E Tia Hon'bloH. V. Bayley and Dararkapath 


Ser re ey neni a. rats 
"a a 

a RINER ter XI of the Code. of Oriminal 
be. instligted againgt,him,. 


und of law taken in bis poti: 
dpe tho pats regarding “the 
Stewed ‘Cinterpolations’’’ was’ nated up- 
der orders of the High Cour 1 Court 
alone had power rn oe Peeve 
Ther is no Sent his contenti The 


Senon, i 


e only 
on in, 


‘to . Was 


the ae Coan to Tuas 
Bh ag k 


insi j o in an oonsiff’s 
Be eee sone i en 
and the, Judge could’ th 
ction even if the offence had not 
Boats apt ly committed agaings hig Court. 
Another:objection, which howsyer is: not 
to he found in the- pefition, is thatas the 
only offences: of which Ishan Chunder Ghose 
could be convicted ‘would'be aketment of an 
offence: relating to. docgments; andi as the 
abetment Sect on is not included amongst 


thoge-in connection’ with which manctian to 


Mitter, Judges. 
Fartnership— Balances —Decree. 
Case No. 218 of 1870. 


Regular Appeal from.a decision pagsed. by 
the Subordinate Judge ofi Dinagapare; 
dated, the Biki peplember: 1870. 


Man Mohinee, Dosse and others, (Defend- 
anta) Appellants, 
versus 
— Dossee (Plaintiff), Respondent. 
Lali 
heme aps Rajendro Natk Bose for 


Baboos: Sreenath Doss and’ Bhugobutty 
Churn Ghose for Eesponoouk 


Th a Eau A ne of part- 
m cen rg o ammount 
ought to be decreed’ without stisi proot of its 


having besa realized and misappropriated. 
Bayley, J.— Wx think that the decree of 
itholower ae it stands must be modified 


ee rte 


Ralenge., {Vol sh i 


a charge! 


sed 


S 


` amount is Incorrect. 





as regards items 4, % ánd’6y tis: '4, 

and Stoók-in-trade'; ‘5, EEE S S 
ánd'6, Ambont in’ Cash. ‘This‘is in ‘fact the 
oily point ‘urged in ‘appeal, ‘all other points 
being‘giveh up‘by Mr. Cowie. ‘Tt ts sald that 
this isin fact a 8dit'of the’hature ‘of a ‘suit 
for dissolution of ‘partnership ; ‘an@ there- 
fore, the'd ishotild Have beeh‘made made 
slither E to Uh aking of àa of the-acoounts, or 
subjést to ‘th taking of àn aboount. 

In regard to ‘item No. 4, it fa urged ‘that 
there is a finding ‘by the lower ‘Court that |, 
rupees 22, 712-8 an annas was on account of | ried 

a, and ‘that it was not in the power of 

plaintiffs to obtain accounts as they ‘ha 
been dispossessed from the place of business ; 
Pyt we still think that‘the decree shoold be 
subject to taking an account, the finding of 
the lower Court, however, being ‘otherwise 
untistdrbed. 


Tile finding of the lower ‘Court as to ‘the 
ehh anfodnt ‘should Also ‘stand ; but before 
the decree issues, it ‘must be adtiject’ to'any 
thing that may‘be shiwh after adjustment 
of accounts ‘as far as the accodnts ‘oan ‘be 
made’ available. ' 

As to the item 5, we think the decree is 
wiong., An -absolate decree for a spedtfic 
stim of outstanding balances without any- 
thing to. guide ‘the Court in fixing that 
‘It must be shown 
how .far ‘the outstanding balances .ate re- 
alizable, and no amount ought to be deesreed 
against the defendants until its realization 
and misappropriation by them is satisfac- 
torily proved. 


We reverse tha decrea of the lower Court, 
and remand the case to the Court for the 
purpose of passing a new decree on the 
principle above stated, The appellants must 
pay the costs of this appeal. The coats after 
the remand will follow -the result. 


‘The 6th April 1871. | 
Present: 
THe Hon'ble F. B. Kemp and F.A. ‘Glover, 
: Judges, 
Mortgagees — Right'of redeniption. 
Caso No. 1884 of 1870, 


Special Appeal JSrom a decision passed by 
the Subordinate.Jurge of Sarun, dated 
the 28rd Maroh 1869, affirming a deci- 
sion of the Sudder ‘Ameen of thet Dis- 
trict, dated the 29th February 1868. 


Shaikh ‘Moxhur Hossein :fone df the ‘De 
fendants) senate 


‘Sersus 


Hor Perthed ‘Roy and lise (Plaintif) 
hespohdenis. 


È. Twiddla aiid 0 Maoisi 
'FYatibof Tor ‘Appellant. 
‘No ona for Respoudents. 


a iaae SEE Da ia 
an airi ka 
of | ariane, e'ga k 

latter, 


Mr. R. 


Glover, J.—Om the first errs 'thits 
case on special appeal, a, Rana ent was, 
at the Fequést of both ‘made for ‘the 
purpose of “¢adeavoiiring | to arraigo thatters 
by compromise. No such arrangethent has 
been come to, and we therefore prodedd 'f6 
dispose of the’appeal. The special responi- 
ent, we, may observe, Ís not répresontéd ‘by 
pleader, Mr. Allan who dppedted for ‘hin’ 
the former occasion having declined ‘to z 
on this. 


The'fatts ‘are somewhat comtiplicated. 


Kabul Mahomed, on his death left, behind 
him two sons, Kadir Buksh and Imam Buksh, 
and one-grandson, Agudoollah. 


His property consisted ‘of three mbbidie, 
Bhug wai pore, Dherajpore and ‘Bhubwarah. 


By -an ‘arrangement, with which we have 
nothing ‘to ‘do in ‘this ‘ease, the shares ‘of 
the heira were fixed at 11 -annas‘122-gn1- 
dahs for Kadir ‘Biksh and Imam Buksh, 
and 4 anms Ffgunidahs for Asudoollah,: ih 
eaoh and all of the three abovena mou- 
zalis, Tho (property was all of ‘lt -mort- 
gaged, —the 4 annas 7} gandchs , clare to the 
anoestor ‘of the plainciffe, ‘anil 11- “aubas 122 
guidahe to Ram! Ohara Hhuapuband othets, l 
defehdints'in this suit. - - 


The mortgagees of rere share, 
who 1 sem to have- ‘foreclosed, and, the :mort- 
gagoes of the shares of Kadir “Buksh mq 
Imam Buksh, joined ther io a butwarah- 
sult under Regulation ‘df "1841 ;—thə 
reedlt of which was that ‘in ‘lieu ‘of the 4 
annas 7 guudahs'éhare of ‘all/three mougeha 
the mortgageės of Arndodliah'got posdsaston 
of ‘two of them, vis., 'Bhugwanpdre and Dhe- 
rajpore imthejr entirety ; and'the’mort 
of Kadir Boksh and Imam ‘Boksh, tn lien of 
their 11 annas 12} ‘gundalia ‘share ‘in “the 
threa, mousalis, got entire possdssion df 


Mouzah Bhulwarah. This took place in 
April 1849. ” 


Some years after, in 1868 apparently, the 
representatives of Kadir Buksh and Imam 
Buksh sued-to redeem, making the holders 
of what had been Asudoollah’s share de- 
nk ar and got a decree declaring their 
right tó redeem and to take posseasioh of 
their share, vis., 11 annas 128 gundahs, in 
each of the three mousahs. They took 
possession accordingly. 


Tho plalutiffs by this décree lost the be- 
neft of the butwarah arrangement, which 
gave them the entire mouzahs of Bhagwan- 
pore and Dherajpore, and brought a sult to 
have the butwarah cancelled and to have 
their 4 annas 7} share in all three mousnba. 
In this they failed, on the ground that, the 
partition made by the Collector could not be 
act aside. The High Court, before which 
the case came on appeal, appears to have 
declared (VI Weekly Reporter, p. 814) that 
the partition by the Collector could not be set 
asidein a suit in its then form; and that the 
mortgagor decree-holders ought not to have 
_ taken possession of their shares in each of 
the three mouzsha, but shoold have oontent- 

ed themselves with the equivalent givep to 
their mo by the butwarah, vin, the 
entire mousah of Bhulwarah of which they 
wore in possession ; and that the plaintiff's 
remedy was to bring a sult to recover pos- 
sesion of those portions of Mouszahs Bhug- 
wanpore and Dherajpore from which the 
‘representatives of Kadir Baksh and . Imam 
Baksh had ousted them. The plaintiffs took 
the advice thus said to have been given: to 
them, and the resalt is the present suit. 


- Both lower Courts have decreed the plbin- 
tiffs’ claim, holding that by the terms of 
the butwarah the representatives of Kadir 
Baksh and Imam Buksh had no right to a 
share in all three mouxzahs, but only to mou- 
seh Bholwarab. 4 oe 
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The defendant who brings this special’ 


_ apped! isa 10 pie 18d, sharer in the estate 
left by Kadir and Imam. 


Tt appears to us that he ought to succeed. 
In the first place, we do not understand how 
s butwarah entered into between the mort- 
gagees of the estate conld bind the mort. 
gagors, or change,the nature of the security 
given by them. Kadir Bokgh and Imam 
Baksh mortgaged an 11 annas 12% gundahe 
share in three mouszahs, and their heirs-had, 
it seems to us, a perfect right to redeem that 
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share, notwithstanding the arrangement oome 


to. by the mortgagees. It is not alleged that 
the mortgagors were parties to the butwarah 
suit. The only thing stated against them is 


that they took no steps to get it set aside; — 


but clearly they were not bound to take any 
such steps or to move in the matter in any 
way. Solong as they were unable to redeem 
the mortgage it mattered nothing to them 


what arrangements their mortgageea might . 


choose to make. Their right to redeem what 
they had mortgaged was indefeasible, dnd 
could not be interfered with by unantlorized 
acts of their mort It seems ‘to us 
that the heirs of Kadir Buksh and Imam 
Buksh were perfectly right in bringing their 
suit to redeem as they did, and were quite 
justified in taking poesession of their pro- 
per shares. ` 


We observe, moreover, that the decision 
of the Civil Court of the 17th Angost 1868, 
which declared the defendant’s right to re- 
deem an I! annas 122 gundals share in 
each of the three mousnhs, has never been 
reversed and is now final: so that in no 
case conld the plaintiff, as it appears to us, 
succeed in his present suit. 


The special appeal is allowed and the E 


judgment of the Court ‘below reversed in 
respect of the interest, vis., 10 pie 11 d., held 
by the special appellant in the estate consist = 
ing of all three mouxahs, with all costs. 





- The 6th April 1871,7. `a 


‘ 
è 


Present: 


The Hon’ble J. P. Norman, Officiating Chief 
Justice, and the Hon’ble G. Loch, Judge. 


Agreement to execute conveyance— 


Rogistration—Hvidence. 
Case No. 1768 of 1870, 
Special Appeal from a decision passed by 
the Judge of Backergunge, dated the 
28rd May 1870, reversing a decision of 


the Hoonsiff of that District, dated the 
31st Alarch 1870. l : 


e 
Asgur Ali Shikdar (Defendant) Appellant, . 
versus 


Mothoora Nath Ghose (Plaintiff) Respond- 
ent, , 


-e 


nE ant PONE 


x’ 


1871}: Ojeit - 


. THR AVRERLY BRROBTER.--- 


Puknass 





Baboos Lwlæt Chunder Sein and Gopes- 
nath Mookerjee for, Appellant, 


Baboos Kalee Mohua Doss and 


Kashee 
Kant Sein for Reapondent. l 


A gael de eS money gave the lender an 
t to executa a conveyance of certain Jand- 
property : 

Hero that the instrument was Tn substance an agree- 
ment the registration of which was optional, and which 
might be given in evidence Ina sult for speclile per- 
formance of thé agreement td exemte the conveyance 
for which it stipulates, 


Norman, C. J.—Tuis was a suit brought 
by tlie plaintiff, Mothoora Nath Ghose, against 
the defendant to compel him to execute a 
conveyance of certain landed property in 
necordance with the terms of an ekrnr or 
agreemonf, dated the 25th of Magh 1274-or 
the 7th of February 1866, which was in the 
terms following :-—~ : 


“ To Mothpora Nath Ghọgo. 


“I Asgur Shikdar, son of Asbab Ali 
“ Shikdar, inhabitant of Ram Ohupdarpore, 
*¢ Thanrah Nalohites, do hereby exectite 
“ this ekrar puttro (deed ‘of agreement) to 
“ the following effect. I, having been arrest- 
“ed onder a writ of arrest in the exeecntion 
‘ casa of Mahomed Omer, am now in custo- 
“dy of the peon. As I have no means to 
“ nay the amount of the said decree, I have 
ti tanken from yon a ‘sum of rapees 160 on 
“ this condition that in lieu of the said sum, 
“ I, by selling to you the 4 annas share of & 
nieces of the property of Asad Alisoiun: 
“ which I purchased from the anction-pur- 
t ohaser Zinnat Ali Khondkar on the 4th 
t Jyest 1271 (being the property mentioned 
“In the snid deed of sale), will, within three 
u days from this date, execute a deod of sale 
“ thereof.’ The original deed of snle' which 
‘‘T had I haye now given to you. Iwill give 
“yon ‘the otber document along with the 
“Eobalab. IfI foil to execute the kobalah 
“ within the time fixed, then you will be at 
“ liberty to have the kobalah executed by 
“instituting a suit in the Court, and to rea- 
“ lize any damage that may be sustained by 
“youn” 


The defendant denied the ekrar; but 
the plaintiff proved that the defendant, who 
resides nt rR pince called Ramchunderpore, 

ing arrested in Barrisnul for a snm of 
Tupees 1C0, obtained from the plalotif that 
anm which was borrowed by the plaintiff at 
a Poddni’s shop in the town, and executed in 
his favor the doonment above set forth, 
Accepting this evideucy as truc, the Judge 


pursaace of a warrkot-of arnes oge would 
eapoct thet theee-resis-be-no time for the 


de # decrep. dicecting the defendant rto 
peonio a conveyance to the plalotif . |. 


before 


. It has been urg 
; X`of 1866 


Seotion 49 of Act XX`of 1 ie ‘docn- 
si dannot be received in evidence, first, be- 
canbe it is av Indirarhent which purports or 


operates to create a title in a tenure òr ldnd' 
"| of the valno, of 100 rupeda ; and segondly, 


because it acknowledges the receipt of 100 
rupees on account of the creation of an 
iuterestin land. - - 


Many cases bnve heen pitad:; but the 
pearest to the present is one decided by 
Mr. Justice Komp and Mr. Joatioe Phear on 
the 80th Maroh 1868, ) 
fondant, appellant, versws' Futteh Chand 
Sahoo, respondent "°" 


We think, however, that in the present 


‘case the document is Im substince a mere 


sontract to convey the property, ad that it 
does not purport to create, sud was not in- 
tended to create.an interest inthe land. It 
is not immaterial to consider that it does not 
contain any guch specification of thie proper- 
ty tò be sold as, witli reférence’to the | 


ve 
visions of Section 21, would have enabled” 


the parties to register it, had they 'bõèn 
desirous of doing so. Hnod they presented 


i¢ for registration, the Registrar would doubt- , 


lesa nót inve accepted it. In the hurry of 
guch n transaction os the rhising of money. 
prevent a man from being sentdo Jail in 


preparation of a ‘formal dooument,-and the. 


arties would-therefore naturally stipulate- 


hat this agreement should be carrisd out 


afterwards by a docuniont drawn up’ in pro- | 
et legal form, fake e gg 


The late Chief Justice, Sir Barnes’ Pea- 
cock, points out 


Act the distinotion’ between eement and: 


conveyance is clearly preserved, XI Weskly: 


Reporter, p. 520,—that the registratfot-of 
agreements is optional. 
es aré provided for by Clause 4 of Section 17 
as explained in the ihtérpratation Clause of 
the Act. Bat there is nothing which" shows: 
that Clouse 2 is intended to inelade- agree- 
ments for the sale of property or for the 
crention of interests in property. l 


Bnboo Kalee Mohun Doss contended an 
we think with good reason that Clause 8 of 
Section 17 is Intended to include only re- 
ceipts for money for the creation of rights, 
and receipts for money paid on account of 
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contrag to create iuterest fn land, SR 
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Lilamber Singh, de-. 
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was that the proceedings were bonâ Ade until 
mala fides was proved; and the learned 
Judges remanded the case for the Judge to 
come to a more distinct finding, and to decide 
whether the proceedings were taken with the 


_ + We think that the instrament here was in 
, substance simply an agreement,-—theregistra- 
_tion of which was optional, and that such 
! agreement may be given in evidenos in a 
sult for the speciflo performance of the 


AY get A 


agreement to execute the conveyance for 
which it stipulates. 


\ We, therefore, dismiss the appeal with 
costs. . 





‘The 18th April 1871. 
va ae Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Execution~Bona fides, 
In tho matter of 
= Kaleedass Ghose, Petitioner. 
Baboo Tarucknath Dutt for Petitioner. 


Paying tullnbana and out process evince a sufi- 
cient hoad Ade intention of o the frula of a 
decree, 


Kemp, J.—Ws think this application must 
be rejected. The petitioner is the judg- 
ment-debtor. Execution was taken out by 
the jodgment-creditor within three 
from the date of the decree. The judg- 
ment-creditor deposited thilubana and caus- 
ed the service of a notice on the jadg- 
ment-debtor. The case was then struck off. 
The first Oourt found that the proceedings 
taken by the judgment-creditora were merely 
colorable proceedings to keep the decree 
alive, and that they were not bon Ade pro- 
ceedings taken with the intention of enforo- 
ing the decree. The Judge oame to the 
contrary opinion, He finds that the judg- 
mont-creditors admittedly filed the petition 
to execute within the time allowed by law, 
although at the eleventh hour ; that the judg- 
ment-debtor was bound to pay when the 
decree was passed; and that looking to the 
conduct of the parties and ‘the facts stated 


by them, the pres ings were bond fide and 
not merely colorable. 


In special appeal it is contended that the 
Judge 
iú which several decisions of this Court, 
which-are referred to, required him to view 
it in. One of the decisions alluded to is to 

be fonnd in Volume XII, Weekly Reporter, 
“page 41. In that oase the Judge in the 
- lower Court obeerved that the presumption 


+ am 


has not viewed the case inthe light’ 


intention of enforcing the decree or merely 
colorable for the purpose of keeping it alive. 
Mr. Justice Markby observes that for pro- 
ceedings to be bonå fide, they must be taken 
for the purpose of obtaining the fruits of the 
decree. In this case the Judge has found as 
a fact that these proceedings were bona fide ; 
and it seems to us that the decree-holder by 
paying tallubana and taking out process 
evinced sufficient toad fida intention of 
obtaining the fruits of the deeree, as observed 
by Mr. Justice Markby. 


We, therefore, reject the application, 





The 18th April 1871. 
Present : 


The Hon'ble W, Ainslie and G. O. Paul, 
Judges. ‘ 


Privy Council—Oosts. 
Case No. 6 of 1871. 


Miscellaneous Appeal from an order passed 
the Judge of Patna, dated the 21st 
cember 1870, affirming an order of 

the Subordinate Judge of that District, 
dated the 10th September 1870. 


Mossamot Oomatoo! Fatima and other (Judg- 
ment-debtors) Appellants, 


versus 
Azhar Ali (Deocree-holder) Respondent. 
Hoonshoe Makomed Yusoof for Appellants. 


Mr. R. E. Twidale and Baboo Chunder 
Madhub Ghose for Respondent. 

Where the Comeil reversed the decrees of threo 

Courts in Indie costa in each, aml dismissed the 


sut with costs specifying a mm asthe costa of the 
appeal to itself: 


Hump that such sam did not inelode the onsta of 
translation, do, incurred in the High Courte 
Ainslie, J.—In this caso tho decree of 
the Privy Council reverses the decrees of 
the three Courts in India with oosts in each 
Court: it also dismisses the suit with costa, 
and specifies the sum of £480-10-10 sterling 
as the coste of the appeal to the Privy 
Council, The question is whether this sum 


1871.) Oreil 
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of £490-10-10 inclades the costs of trans 
Jation, &c., incurred in this Court. We do 
not entertain any doubt that the ocosts 
assessed in England were only the coats 
incurred before the Privy Council, and that 
they do not inclade the costs of translation, 
&c., incurred in this country. The terms 
of the decree ara ample to cover all costs 
incurred in any stage of the suit, and the 
Court below rightly overruled the appel- 
Janta’ objection. 


There has ‘been a oréed-appeal’ “on the 
part of the respondent for interest on 
costs; but we are of opinion that as no inter- 
est has been provided for in. the decree of 
the Privy, Council, i¢ cannot be allowed 
now by this Court. 


The appeal is dismissed with costs, one 
gold mohur being allowed as pleader’s foes. 
The cross-appeal is alsó dismissed. 


Pas, J,—I concur. i 


‘ an 
i 





` The 18th April 1871. ` 
a Present: ` E 


The Hon’ble H. V. Bayley and Dwarka- 
l nath Mitter, Judges. 


Joint Hindoo family—Female member 
, Joint acquisition—-Presumption. 


Caso No. 18 of 1871. 


Regular Appeal from a decision passed by 
, the Moonsiff, of Nattore, dated the 80th 
September 1869. i 


Chunder Nath Moitro (Defendant) Appel- 


Versus 


Kristo Komul Singh (Plaintiff) Respondent. 
Baboos Romesh Chunder Mitter, Kalse 


: Mohun Doss and Doorga Mokun Doss 
' for Appellant. ‘>. 


Baboos Bhowanee Churn Dutt and Bhyrud 
Chunder Banerjee fot Respondent. 


The wives and mothers of the members of a jolnt 
undivided Hindoo family so long as they continue to 
live in the family and are supported out of its income 
are’ just as bers of that family as their 
husbands and sons; and where pro is 


Hitter, J.—Wxr are of opinion that the 
decision of the Moonaiff who tried this oase 
in the firat Instance is correct, and therefore 
ought to be affirmed. We think it has been 
abundantly proved by the oral and docu- 
mentary evidence on the record of this case, 
and indeed we may say that the point has 
not been seriously contested before us by. 
the pleader for the appellant, that the pro- . 
perty in dispute was purchased in the name, 
of Bisseesuree Dassee at a time when the 
said Bissossuree and her son (who was then 
a minor) were living .together with the) 
plaintiff Kristo Komul. snd; his sister-ip- 
law, Janokee Dassce, as members of a joint: 
undivided Hindoo family, which was in pow , 
session of a considerable amount of real and, 
personal property far exoeeding in.value the. 
sum of Rs. 2,000, with which thé property > 
in question is admitted to-have been purr 
obased. , These olroumatances are, in our: 
opinion, sufficient to raise, the presumption 
that the said property was purolased with 
the common funds of the joint family, and 
for the benefit of all its members. It has, 
been argued that the presumption of joint 
acquisition arising fronr the cireomstanoe of, 
a Hindoo family being joint and undivided 
is not applicable to this ,case, inasmuch as 
Bissessuree, the party in whose name the. 
disputed property was purchased, was a 
female, and as such had no proprietary right 
in the family estate while her son was alive, 
who was the heir-at-law of: her deceased 
husband. 2 


We are of opinion that this contention-is 
not sound. That Bissessaree was: one qe 
the members of the joint- undivided family 
is beyond all question ; and although hèr 
interest in the family estate was not -of's | 
proprietary character, there can be no doubt 
whatever that she was entitled to be, and 
was in point of fact, maintained at the time 
in queation out of the proceeds of that 
estate. The wives and mothers of the mem- 
bers of a joint úndivided: Hindoo family, so 
long as they continue to live ja the family 
and are supported out-of its income, are just 
as much members of that family as their 
husbands and sons; and as unity of posses- 
sion is one'of the essential charnoteristics of 
a joint undivided Hindoo family, no differ- 
ence in the nature of the interests 
by the different members thereof oan affect 
the presumption with which we have.to deal 


t 


: | in thia oase. So far as the ordinary and 


usual course of things is concerned, the prac- 
tice of making benamee purchases in the 
nameg of female members of joint undivided 


358 Cit’) pete Ween bkedniree: 


Hihdod ‘fatbiligy is ‘Just is mioh rife in this 


ebantry aa that’ of’ making such putoh 

ih thé’ names of thdle members; and if wé 
compate the relative positions of these two 
ie a ei dud ee a fagi- 
lifias stively dhjoyed by them for ao- 
quiring rope tiës on aie bwi account, Wè 
Sb not Help thibking ‘that ‘te ‘presumption 
Againdt'piob' acquipitidh is’ id less strohg | 
the former case‘than in thé latter. 


“ Muoli afrées has bedi laid by ihe pleader for 


tlie appellanf od the réinabks 'midé by tHe 
Tiedahip se Her Majesty's: J Adibi Gom- 
ütte of the Privy Council'in the'case Yo- 
jotted’ in TO Moore's Indian Aphpéak 'dáses; 
page §29 ‘But’ the ciréumstadnods of that 
are ‘altogether different froin those of 
ihe present That case arose in a district 
gévethed by the Milaksliara Law -of in; 
heritknos, aid’ the question which their 
tdeips “had to détermine wos whether 
ifkoordied Dassee, one of the'parties don- 
od fn that. cade, ‘was holding separate 
‘possddaion ‘of a partiquiar property, which 
is claimdd’by soia df ber husband's rela- 
vos ad part ‘of thd folnt undivided property 
‘of a Jolt undivided farnily, codsisting of: 
‘thémdelvds ‘arid the husband of tlie said Tha-| 
"Kbordned Dative. Indeed, in'n case of this! 
estriptibin, ‘tlie fect of the name’ of a child- 
Sena’ widow ‘like Thakbordtee Dassee betng 
Seadrded: ‘in: the Collectorate books’ after; 
Lhe detl “df ‘Bet bubband' would afford a 
atrong presumption of exclusive ownérship 
~avher part; for, according to the Mitak- 
whara Law. of: inheritance, a widow has no 
ht td succeed to: the estate of her deceaas-' 
pd -husband, in prpference to the:oo- paroen- 
rere of: that. husband, who were living with 
‘Him'as members of a jolut.andivided Hindoo 
‘family atthe time of his death. . She is only, 
‘entitled -ta maintefance. Iu the present 
joase, however, -we have,.to desl with an un4 
. divided oase of joint undivided Hindoo fami- 
‘ly and a purchase made in the,name of one 
„óf the members of that family at a time 
‘when there wus abundant common property 
‘to enable the joint family to make that 
‘ purchase. . Indeed, the very first words used 
by their Lordships in the passage read to us 
in the course of the discussion go to show 
' that, under ordinary circumstances, no pre- 
‘sumption whatever would be afforded by she 
‘fact that the name of a female member of 





‘the family bas been used. ‘Fheir Lordships | 


observe ‘“ That Thakooranea was in her 
n 6 time the sole recorded proprietor of the tn- 
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“ary caso might be a ofrcumstanbe of little 


* mornent, Because it las been ruled sand 
“is cdnaistent with 1enstn that one mem- 
“ber df a joint Hiudoo family may be 
“go recorded on behalf of the family.” 
These words conblusively show that in 
their Lordships’ opinion the mere fact 
of the registration of Thakooranee’s name 


‘In the - Collectors books wotld not Have, 


under ordinary clroumathuces, ‘afforded any 
presumption whatever of hèr independent 
right and. exclusive possession. 


' Their Lordships go on to’ say :—“ Bat ‘in 
“ the present, case arises the question why 
“ the name ton which the property- was re? 
t oovded sHotld be thit bf the female rather 
“than that of the male -member of -the 
“ family, particularly. when, upon the ap- 
« plication of the ordinary ‘Hindoo Law, a 
the facts as atnted by the plaintiffs, ‘thi 

“ male meber (Lafl Singh? would upon Ù 

“‘nocle’s death have peen entitled ‘to, the 
“whole estate, and the female member 
‘“*(Thakoorauee) would have had only a 


“right to maintenance.” It is anid that the 


word “ partewlarly’” used in ‘this 


|| goes to show that, the fact of registration 


above referred to was sufficient to raise a 
presumption of exclastve possession,’ inde- 
pendent of apy question. arismg out of the 
Mitakshara Law of inheritance. But it is 
cléar that there were other facts and cir- 
comstances involved in that oase which 
would be sqfficient to ‘explain uway the use 
of that word. In that ocase there was no 
allegation of purdhsse In thd wanie of 
Thakooranée. The mame of Thakocrahees 
was registered in the Collectdr’s books “fter 
the death of her, husband, and os Tha 


s Thakoo, 
ranee would ‘not Have bedn thé heir ‘of her 


husband, if the family had really been joint 
and undivided, ns contended for by Lall Singh, 
the fact of Lall Singh having allowed Thakoo- 
Tanee’’ name to be -so registered after the 
death of her husband would be of itself a 
strong argument against the existence 
of the joint undivided family relied upon 
by the former in the plendinga. In this 


case, on the contrary, there can be to . 


doubt whatever that the family. was a joint 
one, and the presumption of joint acquisi- 
tion cannot be rebutted ‘by the mere fnot 
that Bisseascree’s name was used In making 
the purdbase. ` 


The plaintiff's case, however, does not 
rest upon this presumption alone. He has 
given a large body of oral and documen 
evidence, tot oily 


atthe Tis seth daanan mite: Td 


wee a - 





to prove tint tat. pur- 


et 
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- weight. 


` With that degrec of precision and accuracy of 


‘asin other places, we feel ourselves bound ‘to 
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chase in question was made with the oom- 
mon funds of the joint undivided family, but 
also to establish the fact, whieh does not ap- 

to have been rebutted in any manner 
by any réliable counter-evidence, that the 
said property continued to be in the posses- 
bion of the plaintiff, Kristo Komul, as the 
manager of the ‘joint family, dowh to the 
ifstitation of the present suit, The Moon- 
Biff was, therefore, quite right in starting, 
with the presumption of Hindoo Taw re- 
ferred to by us; and we entirely concur with 
him in the following remarks made in his 
judgment :—* The inference I have drawn 
“ from the High Court decree published in 
“page 8 of the Special Number of the 
“Weekly Reporter, ‘is further cohfirmed by 
“tle concurrent testimony of respectable 
“and trustworthy witnesses, who all depos- 
“ed that in 1254, B. S., the family were 
‘t joint in mess and estate and had a large 
“ joint fund, out of which the property in dise- 
pute might have been purchased.” We have 


gone through this evidence as carefully as we] 


could ; and after considering all the comments 
which were made upon it by the pleader for 
the appellant, we feel ourselves bound to say 


Bo sufflolant reason bas been shewn to us for’ 


rejecting that evidence, or for coming to any 
other conclusion upon it than that arrived at 
by the Moonatff who had the best oppor- 
tunity of testing, the respectability of the 
witnesses, their demeanour wiile under ex- 
amination, and their inclination: to speek ‘the 
truth. The evidence of one of the personsi 
‘who sold the property, vis., Keshub Chunder, 
is in our opinion ‘entitled ‘to particalar 

The wirole context of his deposi-: 
tions goes to 'show that he was not actuated: 
by any motive elther in favour of the plain- 
tiff or defendants ; and although at this 
distance of time he could not speak to facts 
which had oscarred at the time of the sale, 


detail whieh coald have been expected front 
‘him if the event had been s recent one, 
there ls one ktatemerit made by him which 
has not been refated or disproved in any 
‘manner whatever by the appellant, wis., that 
the purchaose-money was received by him and 
his oo-vendors from the hands of the plasin- 
tiff, Kristo Komul. It ‘has been argued that 
the accountgbooks filed by the plaintiff have 
‘been tampered with in the particular place 
where the entry relating to this particular 
‘transaction is made ; but after carefully ex- 
amining the book both in that place as well 


pay that thero is no ground whatever to-¢up- 
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port this ullegation. Thera wera no ‘special 
interpolations or erasures in that ‘places as 
far as we could find, and the appearance of 
the book is certainly in favor of its genuine- 
ness. “It appears td have been kept in the 
‘ordinary course of busitess, and is ‘ald 
proved by the testiniony of Sfib Chander, 
who positively ‘swears that he made ‘the 
entry in questioA with bis own band. 


«Bo for as the appellant is. ooncernéd, we 
feel no besitation in anying that he has 
completely failed to: produce any reliable 
evidence to meet the large body of oral and 
documentary eviddnes prodhoetby the plain- 
tiff. The few witnesses examined by him 
nre as the Moonsiff remarks, men of no 
character or position in life; and looking to 
the means and opportanittes ‘enjoyed by 
those witnesses for knowing. any thing about 
the facts of this case, we cannot but concur 
with the Moonsiff in rejecting their testimony 
as utterly valueless, . 


Some stress has béen laid -by the pleader 
for the appelmt upon a written statement 
filed by the plaintiff, Kristo Konhol, ‘tn ‘the 
suit brought against him by Blasessuree 
aud Janokee to obtain thelr shares of the 
joint family estate. It ie true that the 
plaintiff did in that written statement allege 
that the property in question was acquired 
from his own exclasive funda, just inthe 
same way as he alleged that the other. pro- 
perties whioh were claimed in that suit by 
Bissessures and‘Janokee were 'sequired by 
him aod by his wife out of their own funds. 
Bat this last allegation was rejected by the 
Court as not sufficiently made out in the 
face of the ordinary presumption of joint 
ownership’ arising fróm the existence of a 
joint Hindoo farbily; and we cannot help 
thinkitg ‘that. the ‘first ‘allegation also was 
of the same chardojer, Whatever infer- 
ences might be justly drawn from ‘this 
ciroumstanoe ay the truth. of the 
plaintiffs case, hive been in ‘dar opinidn 
wuficiently rebutted by the mass of oral 
and documentary evidence produced by him 
in this case in order ‘to prôve ‘that the prd- 
perty now in dispute was ‘the joint property 
of the family ; aud we should not, therefore, 
be justified in dismissing the sult sfinply, on 
the ‘ground that there is a contradiction 
between his ‘present allégation , ahd 
allegation put forward by him tu the written 
statement abeve referred to, 


Upon the whole, then, we think that tha 
couclaslin arrived at by-the- Adoangidl ty 
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correct, and we therefore dismiss this ap- 
peal. We think that the plaintiff onght 
pot to be allowed any ooste in this litigation, 
because the defendant is a decree-holder 
who is an outter stranger to the family, and 
who has some ground for saying that if he 
was at all misled In opposing this suit, he 
was so misled, at least to a certain extent, 
by the conduct of the plaintiff himself 
in Janokee’s case. Enoch party, therefore, 
must bear his own costs in this litigation. 





The 18th April 1871. 


Present : 
The Hon'ble J. P. Norman, Officiating 
Chisf Justice, and the Hon’ble G. Loch, 
Judge. 


Mon-transferable tenures — Lemin- 
dare’ rights — Section 27 Act X. 
1859—Incumbrarnces—Act VIII (B. 
O.) 1865 — Buildings — Rights of 
, builder. 


Case No. 1820 of 1870. 


Special Appeal froma decision passed by 
the Additional Judge of Nuddea, dated 
the 12th August 1870, reversing a decision 
of the Moonsiff of that pars, seca 
the 29th Sopiember 1869. 


Bhib Doss Banerjee (one of the Defendants) 
Appellant, 


CETINI 


Bamun Doss Mookerjee Pial) Re- 
spondent. 


Baboos Kales Mohun Doss, Grish Chunder 
Mookerjee, and Mokinee Mokun Roy for 
Appellant. 


Baboo Taruck Naik Dutt for Respondent. 


A yemindar le not bound to i i the sle of a 
tenure which is not transferable or to accept the pur- 
chaser as a tenant; the rule that he is entitled to his rent 
as an entire demand upon a lability which osnnot be 
sub-divided or distributed without his consent being 
clearly recognised in Beotion 7 Act X of 1859. - 


If a ploos of land constituting a tennre is sold without 
the coreent of the szemindar, the purchaser am be o 


spd hose ball on a tenure cannot be considered an 
oe ie word in Bec: 
do 16am VIL GG) of e ' 


A landlord may cect to the eraion of brick home 
on land let for of cultivation, and obtain an 
de aano Ne ot from thus altering the charac- 
ter of the tenure; but if ha remains passive and allows 
Sea an ee ee a Re 


say that the tenant had done Bike 2 ihipa 
por 


determine, the lan 
the the tenant af the house, 

Norman, C. J. TB is a special appeal 
by the defendant from a deorde of the Addi- 


tidnal Jadge of Nuddea, Mr. Pepper, award-. 


ing.to the plaintiff possession of 7 cottahs 6 
chittacks of land on which a house is built, ~ 


The land in dispute is part of a piece | ‘of 
ground consisting of 2 beegahs and 13 
oottahs leased by Suttesh Chander Roy, 
Maharajeh of Nuddoa, to one Bam. Mohun 
at a rent of 20 rupees 7 annas, -`° = -- 


Ram Mohun, with the sanction of the 
Maharajah, sold his tenure to Bunko Behary. 
Bunko Behary having allowed his rent to 
fall into arrears, a suit was brought agnist 
Bunko Behary by the Maharajah for rent 
under Act X of 1859; and in execution of a 
decree in that suit on the Blast of July in the 
year 1866, the tenure was sold to ohe Nand 
Koomar, pursuant to the provisions of Seo- 
tion 16 of Aot VIII of 1865, B. O. Thé 
salo certificate bears date the 15th of- Sept 
tember 1866. he plaintif in the presént 
suit at a subsequent, time, the exact date of 
which does not appear, purchased the right 
of Nund Koomar in the tenure. 


The defendant has proved that in execu. 
tion of a decree obtained in the Civil Court 
against Bunko Behary in the month of 
January 1865, one Rambux bought ` the 
materials of the house, and at the same time 
one Bipin Behary bought the tulkur, or 
site of the house, as containing 4 sottahs. 
Bipin Behary subsequently sold the site of 
the house as 15 cottahs to Rambux who, on 
the 19th of October 1867, sold the site with 
the house upon it to the present defendant, 
Shib Doss. The Additional Judge, Mr. 
Pepper, finds that there is nothing to show 
that Bunko Behary obtained the land other- 
wise than for purposes of cultivation, or at 
any tims acquired a righi or authority to 
erect buildings on it; and in the absence of 
any potiah or any separate and distinct 
auth , he thought that Bunko Behary 
stood ‘ in the position of a ryoġ who erects 
“ his own bouse on culturable land, and there- 
“ by acquires no separate and distinct rights ; 
“ who, should he fail to pay the rent, must 
* turn out to give place to some other tenant, 
“ and cannot lay claim to retain any part of- 


“ jand in his posscesion under pretence of 


~ 
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‘t bastoo or tenement, unless at 4he time of: hi 
“ lease he made a special ile ga for, the 
“same, ” : P { 

The Judge adds—“ This was, ‘Bunko Be- 
“ hary’s position, and the defendant, does not, 
“lay claim to any other. et than those 
“ whioh he acquired from,Bonko Behary.”. 
He says— Banko Bebery had no authority. 
“to sub-divide hisjammah., .* . * If the. 
“tenure was sold for any oauge ,it should 
“have been sold entire, and conld, not be 
“sold in parts without the anthority, of the, 
“landlord ; and that sanction. Waa pot: ob-, 


“tained. When Banko Bebary’s house was |, 


“sold for debt, only so much was sold as. 
‘he had a right to convey.... But,he ,had no, 


_ right to convey a separate ‘title of tenancy 


“ to part of the jummah., *,. ,,* -Bunko 
‘¢Behary does not appear. af. any. time. to 
‘* have acquired the right to dispoge of his 
“tenure in parcels or to spb- divide. it into 
“ smaller jJammahs.” yvon, 


The sppellants frst attempted ` to’ dii 
thai the tenure iu question i consiated of land | 
in a town; that under Act x ‘of 18659 the | 
Collector had no jurisdiction ` tO antertain a 


anit for the rent of such land’; and that |’ 


therefore the sale of the ' tenure, únder the 
decree of the Collector’s Odurt against Bun- 
ko Behary for rent could not affect the rights 
of the appellant. Bat as the sait was a 
sult for the rent of land an nothing pors 
we think the argument quite untengble. , 


They next argued that“ by thb asle of w 
portion of the tenure to'RBipin Behaty “in 
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azcmindar is not‘ bound to recognize the 
sala’ of -w'tenure ‘which is not transferable 
or to‘accept the purchaser. as a tenant A 
semindar is not bound to allow asub-division 
oft a tenure. ‘There is no- provision in any 
of the Acts relating ‘to’ this subject, which 


compels: a xemindar to accept as his ten- 


Jants the alienees of portions of the tenure. 
The rule that a xeminder is entitled to his 
lrent as an’ entite dginand upon a liability, 
which cannot be #ab-dividéd or distributed 

without ‘his consent, is clearly recognized 
in Séetion 27 of Aot X of 1859. 


If, therefore, in piooe of land constituting 
portion ofta: tenure:be sold either, by the ten- 
ant or» in: execution of the decree of a Civil 
Court‘againat the tenant In the.absence of 
any/consent'by the xemindar, the only mode 
‘in which effect-can be given_to the alienation 
_is to tweat the purchaser. as holding a rent- 
‘free tenure: subdrdinate.to that of the origin- 


-jal tenant. ‘The position of a purchager 


under such circumstances was considered by, 
„Mt. Justice Phear in Sreenath E T 
wersus Sroémunt Luskar, x nae ae 
porter, p. ‘ 468.. ° 


“By Section t6-of Act VIIT of 1865, B. C., 
ithe purchaser of « tenure ‘sold for arrears of 
‘rent under that Act acquires ‘it free from all 
‘incumbrances whioh have accrued thereon by 
any, act of the holder of the 'under-tenure, 

‘ren t-free holding within a tenure is clearly 
an Po abrio. ‘upon it, I ‘think it clear 
that the’ J36 an of a tenurd under Abt 

8965 can, therefore, dvoid the Tent- 


January 1865 the tenure has been ‘divided; |: thé 


and that the rights of the purchasers at that 
gale could not be affected by any sale of the 
tenure In a snit for cae rata: 
Behavy alone. pn sb ae, oe 
oir sata 

I think it convenient to sonsidst ih ‘the 
first place what is the effect of a sale ‘by'a 
tenant.of a portion of this tenure,’ The 

relation between landlord 'and féndnt@is thal 
of parties to a contract. “The dontradt is 
entire and single, Except so fhar “as Be'may 
be empowered by provision in the contract 
or by some spécial law or cnstom, one party 
to auch a contract cannot ‘withdraw from It 
and introduce a stranger as R party. There 
are many inftances in which tenures are 
transferable, either by express provisions to 
that effect in the contract or by the onstom 
of the district, which the Court would treat 
As incorporated as no implied condition in 
a coniract for the letting of land. But 


aan 


Bat fhòn comes the daton, anppose -he 
avoids we aston ‘ander-tenure, what are 
hta‘t Ais regards the owner of a briek- 
built house piine on land comprised in the 
Kolding, and what are the’ rights of the 
occupier of sneh honse ? `- 


` Tîhink ihat a house. cannot be ‘considered 
as an incambrance on the tenure within 
the meaning of that word 4n ‘Seotion 16 of 
Act VIII of 1866, B. ©. If the land had 
been sold for arrears of Govertmeiit revenue, 
the owner of a house built on the land might 
have been entitled as against the anotion- 
purchaser to reside in or enjoy the house 
paying an equitable ground-rent for the site 
to such purchaser, and that whether tha 
house were built by a person holding onder a 
lease granted by the former proprietor,—Ant 
I of 1345, Séotions 8, 26, and 27, Aot XI of 


4 
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1859, Seetions 3,,7,—or-even by the ex-pro- 
pi himself—rsee Ream Koomar Sen versus 
besh Chunder Sen, Sudder decisions of 


1860, Volume I, page 637. It is not easy to. 


sec why the purchaser of a tenure at a sale 


for arrears of rent should be treated as having. 


a right greater than that of a purchaser at a 
salo for arrears of Government revenue. 


"Tt was decided by a Fall Bench of this 
Court jn Thakoor Obhunder _ Paramanick 
yersus Ram Dhun Bhuttacharjee, VI Week- 
ly Reporter, page 228, after long and careful 
consideration, that in this country where a 

zon in possession of land under s title, 
whieh he believes to be good, builds a house 
on. that land, he has'a right either to remove 
the materials, reatoring the land to the state 
in which it was before the improvement was 
made, or to obtain compensation for the value 
ef the building if it be allowed to remain for 
the benefit of the owner of the soil, 


Therefore, apart from any particular re- 
lation between the parties, the ownership 
gud right of possession in the soil does not 
necessarily carry with it a right to the pos- 
session of buildings erected thereon. Let us 
now tee what aré the respective rights of 
landlord and tenant where buildings are 
érected by a tenant during the tenancy. 


I think there is no doubt but that a 
semindar might object to the erection of 
brio -houses on land let for purposes of onl- 
ivation, and, if he resorted to a Court of 
juatice, might oblain an order restraining 
his ryot from doing anything which would 
substantially alter the character of the te- 
nure. In the North-West Provinees it has 


~ 
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‘Book 41, Chapter I, Section 7, § 


REPORTER. - “Rulings. » [Vols XW 


oo 


appear. to be this. The landlord would be 
the owner af. the soil—the tenant of the 
house. I think it would be contrary to: 
the principles of equity and good con- 
science to allow the landlord to insist on 
the needless destruction of a valuable bulld-’ 
ing, or to allow him to claim to remove {¢ 
without making to the owner’ fall oompen-. 
sation for its value. I may refer on this 
point to the Roman Civil Law, Institutes, 
Book 2, title I, Seotloh 80, and Digest, 
12, By 
that law, if the person who built was honest- 
ly in possession of the land, aud the owner 


PS 


„of the soil claimed the building but refused ` 


to pny the price of the materials ‘and the 
wages of the workmen, the claim of the 


owner might be rejected. I am disposod +. 


to think that the purchaser of a tenure ot a 
sale for arrears of rent, only takes such righ ta 
ns the Inndlord himself could have exercised 
if he had re-entered and resumed possession’ 
of the property; and if that be so— if the 
landlord in the present case could not have 
insisted on the demolition of the house, 
so neither could the purchaser of the te- 
nure. His only right would be either to 
purchase the bouse by re-imbursing to 
to the owner the full amount of its costs, or 
to take a fair rent from him for the land on 
which the house stands. 


But, in the absence of any distinct find- 
ing that the landlord acquiesced in the 
building of the house, the defendant must be 
tsken to be merely in the posiion of n 
person who has builta house on land of 


‘which he was in possession by a lawfal . 


title. 


þeen held that a tenant having a right of |. 


occupancy planting trees on his holding 
without bis landlord's permission, or even 
digging a kutoha well, commits syoh a breach 
pF the contract of tenancy as warrants the 
landlord tn suing to.sject him. 


. Batif the oT te instead of pee te 
fo the erection of a brick-house on the hald- 
ing, ‘were to remain passive and allow a 
house to be built, knowing, ag he necessarily 
would in a case such as that cow before an, 

at the security, for the rent would be 
enormously ingreased by the erection of the 
building, it appears to me that he cogld not 
afterwards be heard to say that the tenant 
had done any wrong in ereoting the house 
on the tenure. í : 


‘If iu such a case the tenancy should be 
detdrmined, the position of thé parties would 


According to the case decided by the Full 
Bench to which I have already referred, tha 
purchaser of the tenure held the option of 
taking over the building, or allowing the 
removal of the materials remaining with tha, 
owner of the land in those cases in which 
the building is not taken down by thé 
builder during the continuance of nuy ostata 
he may possess. I think that an option to 
insist on the destruction of a brick-house 
and the removal of the materials is one 
which should and must be exercised prompt- 
ly, or not at all, Nando Koomar, the 
original pnrchnser, who bought 8n the Slat of 
July 1865, never did exorcise that right, 
He seems to have acquiesced in the contina- 
anos of the building on the ground, and to 
have sought to make use of his supposed 
legal right for the purpose of extorting ay 
exoosaive price or rent for the use of the 
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_ site of the house: from defendant. This, ` 
_.. think, bie coald not.do. . Nondo Koomar told 
c to the plaintiff, who brought t ‘the present wut | 
on. she 21st of July., 1869. Withgnt a 
.;preasjng: a final opinjon whether, in ibe 
| present case, Nando’ Koomar immedia ly! 
on acquiring the. tenure, could have_ called} 
-on Bipin Behary or Rembux to remove'thg, 
 thaterials of the houée-add given him actual| 8 
possession, ' I'think, if it ever existed, suol! 
right is now lost,. ‘and that the plaintiffd 
only right is to get a fair rent for the land! 
I think that the judgment of the Court 
below should-be reversed, andthe suit dis- 
missed with costs in all the Courts, 


Loch, J.—I concur. ` 
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| . The.18th April 1871. 
Present: i | 
“Te Hon'ble J. P. Norman, O 


Chief Justios, and the Hon'ble G. Loch, 
Judge. 


Additions to a puilding—Title—Oom- 
pensation. 
‘Oase No. 1891 of 1870. 
Spécial Appeal from a decision passed . by 
the Judge of 24-Pergunkahs, dated the 
14th June 1870, modifying a decision of 


the Subordinate Judge of that District, 
dated the 18th December 1869. 


Gopal Mullick and others (Plaintiffs) Æp- 
pellanis, ` 


ao # versus l 
Anund Chander Chatterjee (Defendant) Re- 
spondeat, 


Mr, J. S: Rochfort ‘and Baboo Sreenath 
Banerjee for Appellants. 


Ta nN Y; aota p EE 
Baboo Kalee Prosunno Dutt for Respond- 
ent. 

And the Cross-appeal No. 2110 of 1870. 
A person fa not entitled to remove additions’ whieb 


he may hare to a building, but is at most entitled 
ouly to com on far presant value, or for the ex- 
penses in making the additions, 


Norman, C. J—Tur Judge’s judgment 
procéeds'on a mistake. He saya :—* It 
‘lias’ been ‘found, and it has not been shown 
‘to mo that the finding is corros that 
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aad ‘thé deed batwee sg to an 
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“ the ‘buildings on`tho. land“ Wero, ' erent by 
“ Nobin Ohan ; and ij ap 
“that the defend ant, who ier a 


“ee Chunder, is ‘entitled to Tentpve the 


w ings | an nee Motermination, Qf, phe, to- 


“ nancy.” ue 
7 Now,, :On ` “pofatrin 


2 Ten ta ee on} anf 7 
to Ahe PANNE i 


hed. And” 
intiffa,. executed.: sot eae 

that at the time of -the~plaintiff’s~purchdse - 

‘thére -was w lower-roomed -godown on a 


‘land.’ Phe- Sitordinate Judge 


twhen-Nobin entered ‘into poak bsaiGRE ot ‘ite 
Jand; Nobih ' entared Inte pobediti OF the 


|| Taid tand "godown- whidh' wie! thbveids?/the 


‘time :‘when ‘he “entered +inté tp wile 
-appears that’ Nobin gave no'evidahba that 
he had’made eyen the additions t fae ee 


‘mises - “The Subordinate 

to-the coneliston—which may or: ‘may ae 
correct on: ‘the eviderod, —thatthe: Yaddititns 
were ‘made by Nobin, Chander. “tech eft 


Be that-as it may, ‘theniakih ng of dddleions 
to an-exiating ‘building wil hot ‘éditl§ ‘the 
person Co ‘ remove’ the- “puiléing’; hévedll ae 
most only be entitled’ td: bomp: dt ‘for 
present ‘valua ‘of or-the eip sod inourréd 


'| By him in-‘making ' such kdditfondy)"orpts- 


sibly in some cases he: may‘ rémovethé: dd- 
ditions, ‘if*e-can do do without-in’anyewisy 
injuring the original: building. Mabel suse 


wen ve 
The oase must go Back ta the, Taten is 
trial. Both appeals will be disposed of 
gether, and the unsuccessful prey ill ag 
the costs of both: Appeoa, 
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The 18th ‘April 1871. E 
Present : Sena 


The Hon'ble J.-P. Norman; Offidiating 
` Chief Justioe, and the ‘Hon’ble G: ‘Loch, 

1” Judge. 4 qr rı v magai 
Procedure — Defendant's case — Pur- 
Ppr in Orepa ponm Judgmenț- 
auf 


Oaso No. 2058 of. 1870. . 0% 
Special Appeal from a decision sed Dy 
the Officiating Judge of Moorshedabad, 
dated the 2ith August 1870, reversingia 
decision of the Moonsiff of ' ine ets 
_the 14th June.1870.. š 
Radha Binode’ Dutt (Plaintiff) n 
versus baer ies 
Kootibode Mundut (Défendast) Haspondéne, 
Q 


t 
t 


` 
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` Buboo Bungshee Dhur Sein for Appellant. 


Baboo Doorga Doss Dutt for Bespondent 


"A Judge ought not to make for a defendant a case 
"whioh the latter does not make for himself. 


Where s in execution claims more than 
. the share of the whose rights and interests he 
nag Gerona sult should be decreed to the extent 
‘to those rights and interests are found to exist, 
; and not be altogether, _ 


Norman, C. J.—It appears to us that 
this case must go back to the Judge. The 
plaintiff olaims as purchaser in execution of 
. the rights and interests of one Akir Shaikh. 
The defendant is the brother of Akir Shaikh. 
The plaintiff’s case is that Akir Shaikh 


' during his life-time was in exclusive 


.sion of the lands in suit. The defendant's 
„oase is that Ae, and not Akir Shaikh, was in 
‘exclusive possession of the land. 


`” “The firat Court found in favor of the 
plaintiff. The Judge reversing the decision 
of the first Court observes that—“ the wit- 
‘‘ nesses say that he (Akir Shaikh) was in 
s possession of the disputed land ; but they 
“& do not deposo to any fact by which the 
“ possession can be declared to have been 
t an exolusive possession as against defend- 
1 ant, who has presamably an equal right to 
“ the land with his brother Akir Shaikh.” 
In other words, the Judge finds that the de- 
fendant and Akir Shaikh in his life-time 
were in possession jointly as the heirs o 

their father. 


‘ Now, that is not the case of either party. 
The defendant does not pretend that he was 
in joint possession with Akir Shaikh ; and 
the witnesses prove that Akir Shaikh was in 
possession. 

The Judge ought not to have made for 
the defendant a case which he never mad 
for himself. , r 

We would suggest to tho Judge that in 
trying this case it is important to remember 
that the plaintiff and defendant are not on 
equal terms. A purchaser in execution of a 
decree of the rights and interests of the 
debtor, has not the same means of providing 
himself witi evidence as to the title of that 
debtor as a member of the family of the 
debtor would. have.. 


The judgment of the Jadge is also erro- 
‘neous on another point which is this. If he 
is tight in supposing that Akir Shaikh and 
the defendant were in joint possession of the 
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property, he ought to have given the plain- 
tiff, as purchaser of the rights and Interests 
of Akir Shaikh. a decree for a moiety of the 
property. It is not because the plaintiff 
claimed more than the share of the person 
whose rights and interests he purchased 
that his case must be dismissed altogether. 


The case is remanded to the Jadge for 
re-trial, Costa will follow the result. - 


[Vol XV. 





The 18th April 1871. ’ 


“ 


agen 


The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon'ble G. Loch, 
Judge. - - 


Bond—Rogistration—Secotion 17 Act 
x= of 1866. 


Case No. 2181 of 1870. 


Special Appeal froma decision passed by 
the Judge of Moorshedabad, dated the 
28rd September 1870, affirming a deci- 
sion of the Moonsiff of Hurhurparah, 
dated the Ttk April 1870. 


. J. Perrin (one of the Defendants) Ap- 
pellant, 


rr sus ‘ 


J. W. Ledlie and others (Plaintiffs) 
Respondents. 


Baboo Rojendro Nath Bose for Appellant. 


Mr. R. T. Allan and Baboo Bhowanee 
Churn Duit for Respondents. 


Where £ bond pledges land for sums to be hereafter 
advanced not exceeding 100 rupees, and the sums so- 
tually advanced to exceed that the bond be- 
eames an instrument of which the registration ls neces- 
sary under Section 17 Aot XX of 1 


Norman, C. J.—Im this case, one Ram 
Churn Shaw pledged certain property by a 
bond to secure advances to be made by 
Messrs, Watson and Co. to him on account 
of silk which he was to supply to them. In 


x 
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execution of a decree against Ram Oburn 
Shaw, the property pledged in that bond 
wos sold and was purchased by the special 
appellant Monsieur Perrin. 


The bond given by Ram Churn Shaw oon- 
tains no specification of the amount for 
which it is to be a security, It is stamped 
with a stamp of 8 annas, which according ft 
the Stamp Law Act X of 1862—which was 
in force when the bond was given—is a 
stamp for a sum above 50 rupees and under 
100 rupees. Now, by the 17th Clause of 
Schedule A it'is provided that a bond or 
other obligation, when the amount of the 
money to be secured is not specified, shall 
bear an optional stamp ; and rules as to 
optional stamps are laid down in Section 27 
of the Act which provides that—“ No larger 
‘t sam shall be recoverable in any Court of 
“ justice by reason of any deed, instrument, 
“or writing, for which an optional stamp 
‘(is indicated to be proper by the Schedule 
‘A annexed to this Act, than the largest 
“um for which, if specially stated in a 
‘deed, instrament, or writing of the same 
‘‘denomination, the stamp actually used 
“ under the option so given would be of 
“ sufficient value.” 


The bond, therefore, is a bond which 
pledges the land for sumas to be hereafter 
advanced not exceeding 100 rupees. But 
the sums actually advanced exceeded 100 Ra, 
The bond, therefore, was an instrament 
which purported to create, and operated to 
create, an interest of the value of Rs. 100 
in immoveable property ; {t was therefore 
an instrument of which the registration was 
necessary under the provisions of Section 17 
Act XX of 1866, the Indian Registration 
Act. 


The present suit is a suit for the purpose 
of enforeing the lien created by that bond. 
But under the 49th Section of the Indian 
Registration Act, the Court was precluded 
from acting on it as it was not registered. 


The result is that the lower Courts were 
wrong in admitting the bond in evidence as 
creating a lien on land, ond as against M. 
Perrin, the subsequent Incumbrancer. 


The decision of both Courts is reversed 


with oosts, so far as regards the interests of | tenure; that 


the special appellant. The special appellant 
will get his costa of this appeal, and in both 
the lower Courts, 
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The 18th April 1871. 
Present : . 


The Hon’ble F. B. Kemp and F. A, Glover, 
Judges. 


Act VIII (B. 0.) 1865-—Sale without 
arrears—Fraud. 


. Case No. 2464 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Midnapore, 
dated the 28rd August. 1870, reversing a 


decision of the Moonsiff of Gurbetiah,. 


dated the 22nd July 1869. 
Damoodur Roy (Defendant) Appellant, 


versus 


Nimanund Chuckerbutty (Plaintiff) Re- 
spondent. 


Baboo Rash Behares Ghose for Appellant. 


Baboo Mohendro Lall Shome for Re- 
: spondent, 


hil ae deadening ntn pa eee se 
ho arrears were due when decree was 
obtained, the purchase oan be set asida the decree 
and sale must be shewn to have been fraudulent, and the 
to hare been a party to, orto have had no- 

of, the frand, 


Kemp, J.—Tux special appellant in this 
case is one of the defendants in the Court be- 
low, who- is the purchaser of a tenure under 
the provisions of Act VIII of 1865. Ha 
contends that he is an innocent purchaser, 
that the Courta below have not found that 
there was any fraud on his part, and there- 
fore that under the ruling laid down in 
Volume X, Weekly Reporter, page 154, as 
the decree for rent existed at the time the 


sale wos made, and the sale was a bond fide ' 


one and he was a bon& fide purchaser for 


value, and as the tenure passed under that | 


sale and not the rights and mteresta of 

defaulter, that he is entitled to receive that 
tenure free of incumbrances, It appears 
that the plaintiff purchased the rights and 
interests of ons Gopal Paul in 28 beegahs 


18 cottahs of land. It is said that these `- 


28 beegahs 18 cottahs comprise the whole 
plaintiff purchased in ex- 
ecution of a Civil Court decree against Gopal 
Paul on two dates, namely, ‘on the 20th De- 
cember 1865 and ‘on the Sth June 1866, 


t 


+ 


The plaintiff then states that he pot posses- 
aion and let ont the lands tò Gopal Paul; 

that he, the plaintiff, psid-rent to the put- 
noedars, Watson & Oo.; that the rent of 1275 
way paid by-hihthe'plaihtiff ;.and that noti 


withstanding such payments, Watson and 


= sued Gopal Paut for rent, obtained an 

fo, deorge; and: sold the tenure, upon 
whe the defendant became the. purchaser. 
‘The plaintif sues to obtain possession of this 
tenure and tov sot aaide the pet the de- 
fendant. 


his WRRRLY, RREORIER, 
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ef 
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+ 
1 


By ao - i 
Present: | l 


The Hon’ble F, B. enr ind 'F. re Glove, 
Judges. 


Bnhancement of rent—Hxoessive de- ` 


SS n ‘ised’ ‘the “plaints oe. 


pultvard’ ‘appears to have fodnd that „the 
dakhilah» put Nb a Oe plaintiff were spu- 
riom: “Bho! aceon ~ Touga that the 
plaintiff was the: ‘purchaser ‘of ‘the rights 
and interests of Gopal Panl, and although 
he haduldtregisisted his-ikmne in the pata 
dar’s serishtah, that he had paid rent to the 
patnoedat ane that he had obtained dakhi- 
fahs acknp led dging. him, the plaintiff, to 
int purphase®? ‘of “the ‘tenure. 
The Subordinate Judge farther found that 
thg pra pr ik .the-semjndar.in suing for 
of 1276 as against the old tenant, 
Gopal, Paph .were. fraduient, inasmuch’ as 
theee arrears did not exist -and had already 
been recovered from the plaintiff, the auction- 


purehiser. He, thérefore, reversed thé decir |. ` 


‘Bunaheedbar Datt (Defendant) Respondent. 
in the third ground taken; namely; |“ 


sign" of bho. frat ‘Court’ as already ‘stated. 
ori “main ground of special appeal is oom- 


that even if the decree obtained by the ppt- 
nevdir' Was improper! obtained inasmuch as 
no-atrédit were due, ‘still the special appel- 


ne.’ légab evidence ‘of fraud- as tgainst him. 


We We thlak , ‘that there can- be no doubt 

the the deqision of the Chief Justice to be 

a in. Volume X; Weekly Reporter, page 

i joes apply to the case. There was an’ 

oa z g- decred for, rent at abe tne of jhe 
ang , 


by, she. Collector under that decree. 


is" s t 


ore, ‘therefore, the, defendant's pprchase 
of e'tenure’ upder Act . VIII of 1865, 
which “oohveyed to him’‘the tenure free 
of incipias, can be set. aside, it must 
‘Shown that’ the doree. and, aale were 
frigian vand pie she P : ache 
` ant whs rty to that fraud or notice 
of that ie T 


(Wie, therefore, SE the: ase to the 
Jower Catrt- for a finding on this, point. 


Gosie to Collen tha pa l 


pa Sen 


r 


ld 


purchaser. defend- |. 


ra dar the balanca Tha 


Case No. 2500 of 1870 under At X of 1859. - 
= poneo re re 
Special Appeal from a decision parsed by 
tho Officiating Judge v Midngpore, ; : 
| dated the Stk August 1870, reversing a 
, decision of the Deputy Collector of that: 
District, dated the 80th November 1869. v 


Shuzmsoc! “Osman and others (Plains) > 
ts | fppellants N A 


j: 
i 
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Te Kumla Kasi Sein for Appellants. - 


; Baboo Na Madhu Da for Reapondent. 
larit was hot aus werable for this, there being: | 


‘In a mult foe enhancement of rent where, after. mot- = 
surement of the land and very opportunity of ascer~ | 
taining’ the’ extent of the’ exttes’ land on’ which rent 
could be claimed, plaintiff demanded rent ons mach. ` 
larger exeess, the lower Court was held to have done 
rightly ip refpsing ite gasistenps to, plaintiff for the , 
reoovery of rent ona small excess found after allin. 
© | defendant's possesion. i ‘ 

' Glover, J.--Tiis was a suit.for enhanco- 
ment of rent after notice. The plaintiff 
alleged that the defendant was in posseesipn | 
of 22 s 5-cottahs of land, the proper | 
rent of which, according ‘to the prevailing | 
rates in the- neighbourhood, , was 115 rupees 
1 anna ‘6 gundahs ; that họ eonly ‘paid. 28 


_ | Tupees 3 annas 5 gundabs, a on winter Bee - 


aoe beegahs 8 cottals 10 
mitted ‘that he had recelyed payment 9 
81 rripees 5} ‘abnes from the . se of, 


defeaidans ’ 


1871:), 


alleged. that he held four distinct and separ- 
ate holdings, one of which In-respeet where- 
of this suit was brought oomprised 16 
beegahs 11 oottahs odd ona rent. of 17 
rupees 8 annas, and was a mourosee holding. 
It is not necessary to go into the question 
of the other holdings, as the case turns upon 
this first one alone. 


The frst Court gave the plaintiff a decree 
finding the grounds of enhancement proved, 
and held that the mourosee pottah of the 
5th of Aasin 1211 setup by the defendant 
was a forgery. 


The Judge on the first occasion remanded 
the casein order to have it distinctly set 
forth what were the grounds of enhance- 
ment on which the lower Court considered 
that the plaintiff was entitled to increase 
the defendant’s rent. On the case coming 
back to him after remand, the Judge dis- 
missed the plaintiff's case altogether, holding 
that the notice was informal and insufficient, 
and that for the small excess which might 
Ło now in the defendant's posseasion over 
and above the 16 beegahs odd cottahs held 


Oicil 


by. him as mourosee no enhancement could 


ba had in this snit, inasmuch as that was not 
the plaintiffs case, and the Judge apparent- 
ly did not think it right to allow him to 
make a new case in the appeal stage, He, 
therefore, dismissed the suit of the plain- 


r 


tiff altogether. 


The first ground taken in special appeal 
is that the notice was not defective. On 
this point, however, there appears to be no 
doubt. The notloe set forth that “you, 
‘the defendants, pay less than other ryots 
“in the neighbourhood ; and therefore you 
“ere to'pay for the future at such and puch 
“rates.” This clearly is not such a notice 
contemplated by Seetion 17 Aot X of 1859. 
The intention of the law was that a ryot, 
who is- suddenly called’ upon to pay’ an 
excess over, his former rent, should know 
exactly the cause for which the landlord 
demands the excess. The Section says that 
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Bulings. at, 
, The second objection, as it is found in the 
written petition of special appeal, is that the 
Judge is wrong is riot giving the plaint- 
iff credit for the exoess -lands which the 


prO RATER L- 


‘defendant admits to have been in his poss- 


ession, simply because in hig plaint he had 
demanded & lar quantity of land than 
that ‘found in the defendant’s possession. 
This, we may observe, is not the objection 
taken orally by his pleader. That’ objeo- 
tion was that as the defendant admitted 
holding 16 beegahs odd cottahs ata rent of 
28 rupees 8 annas 5 gundahs, and as he ad- 
mitted having only paid rent on a certain 
proportion of thet holding, the Judge wag 
wrong in not giving the plaintiff a deeree for- 


With regard to this, we find that the 
defendant did not admit any such thing. 
He did not admit that’ he paid: rent for 9 
beegahs 84 cottahs; his allegation was that 
he paid rupees 17-8 as the rent of the mou- 
rosee holding of 16 beegahs 11 ocottahs, 
This objection, thereford, fails in its incep- 
tion. ; 


As to the other objection, we cannot say 
that the Judge was wrong in dismissing the* 
plaintiffs suit altogether. The plaintiff had 
every opportunity of finding exactly what 
it was that he asked the’ defendant to’ gl¥e- 
him an increase of rent upon. He had nica-:. 
sured the land, and he was bound to state 
distinctly what was the extent of the excess. 
on which rent was demanded, If, tien, 
having all these opportunities of making an 
exact statement, he comes into Court with , 
one whioh is nine-tenths of it false, we do-, 
not think that the Judge was wrong ip re- . 
fusing the Court’s assistance for the recovery , 
of rent on the small excess: which might | 
after all be found in the defendant’s hands. 
He can get that in a suit properly framed. `- 


The last objection is that as this is a suit , 
for arrearsof rent, the Judge is wrong in not 
giving the plaintiff a decree for the sum of 


£ 


where it is shown that thë rate-of rent paid 
by, a ryot is -less thin that paid by ryots. 
having similar rights for the saqme descrip- 
tion of land, in the vicinity, the rent can be 
enhanced up to the rates paid by those ryote, 
In thi case there is no such wording: .to-be 
found in the*notice. We think, therefore, 
that--the Judge ‘was quite right in kaying- 
that -this: notice’ was insofficient and’ in- 
formal ; and on this notice alone the plain- 
tiff’s suit for: euliancement could have been 


am 


rupees 15-18-5, which arrears are: ddmitted . 
by the defendant. A sufficient answer to this . 
is, that this is not a suit’to ‘recover arrears , 
of rent but for enhancement p and supposlig ` 
even, which isnot at all clear, the sum ta: 
be due as arrears: by the defendant upon the . 
land which he does hold, it is the plainuil*s 
business to recover that in a regular way. 


| There are do grounds, therefore, on whieh.’ 

: ye Vig te pute fe! 
this special appeal ‘ca be inaintained, ‘and’ 
Ub muat be diamiased with ¢ aay oe aa 


adie canes bday +o ie na- Pm me, eee 


ead pater i 3 a A 
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The 14th April 1871. 


Present: | 
The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble G, Loch, 


Judge. 


Brecution sale—Satiafaction of decree 
—Section 251 Act VIII. 1859. 


Reference to the High Court by ths Judge 
of the Small Cause Court at Jessore, 


Indro Narain Deb, Deoree-kolder, 
| versus 


Gobind Chunder Dhur, Judgment-dedtor. 


All salos by Small Cause Court Judges should be oon- 
ducted strictly in accordanos with Section 251 Act VIII of 
1869; though where property of small value is being sold 
in execution of a decrees foc a considerable amount and 
is purchased by the decree-holder, a Small Oause Court 
might on his application, and ss an exceptional case, 
order that his reoeipts ghould be accepted ss cash, bat 
provision must in that osse be made for realizing all 
fees of Court. | 


Case.—I this case, the decree-holder 
caused the moveable property of his judg- 
ment-debtor to be put up for sale, and bid 
for the same without having first obtained 
the leave of the Court for that purpose ; and 
this he would be entitled to do under the 
ruling in Bundhoo Roy and othera versus 
Hunooman Singh, quoted in Veerapa Chitty 
and others, petitioners, Weekly Reporter, 
Civil Rulings, Volume XIV, page 406; and 
his pleader has applied that his client be 
permitted to file his receipt for the property 
so purchased In lian of paying the price o 
the same into Court, as directed by Section 
2651 of Aot VIII of 1859, the practice in this 


‘ 


Court during the time of m adecansors 
having been” t6'‘allow' parties’ oan such 
receipts. 


I fird on referring to Marshman’s Civil 
Guide, page 742, that ander Cisoular Order 
Calentta and North West Courts, dated 18th 
January 1889, Civil Courts were competent 
to allow a decrve-holder to file bis reoelpt for 


the property which he purchases in lieu of’ 
payment of the purchase-money; but this 
was only allowed in ¢ases of sale of houses, 
orchards, gardens, or small portions of rent- 
free land, and that the Circular had no appli- 
oation as regards salea of moveable property — 
a specific provision for which is to be found 
in construction 787, 8rd May 1888, quoted’ 
at page 781 of the same work, and which 
amongst other things says that “‘ personal 
property sold in execution of a decree should 
be paid for before delivery.” And it appears 
to me more than doubtful whether the Olreu- 
lar Order of 1887 has not been superseded 
by the provisions of Act VITI of 1859 in so 
far as relates to sales of immdveable pro- 
perty. 

It is stated in the application made by the 
decree-holder’s pleader that the practice of 
allowing a decree-holder to flle a receipt in 
cases of salos of moveable property is sanc- 
tioned by all the Courts in the Mofuastl ; and 
IT myself believe that such is the prastice ; 
but as it appears to me to be an erroneous 
one aod opposed to the provisions of Section 
251 of Act VIII of 1869, I have consented > 
on the pleader’s application to submit the 
following points for the decision of the High 
Court, vis, :— 


Whether under the existing law, it is 
competent to Small Cause Courts in the 
Mofussil to allow a deoree-holder, purchasing 
properties sold at publio auction in satisfac- 
tion of his decree, to file his receipt in lieu 
of paying the whole amount of purchase- . 
money in Gourt. 


The judgment of the High Court was 
delivered as follows by 


Norman, C. J.—We think that Judges of 
Small Canse Oourts would do well to insist 
that all sales should be conducted strietly in 
accordance with the provisions of Sec 
tion 251. 


If in any particular case there was a de- 
oree for a considerable amount and property 
of small value was being sold, we are not 
prepared to say that the Small Oause Court 
(on' the application ‘of: the decree<holder to'* 
whom the money when paid einto Court 
would belong) might not order that the re- 
eeipt of the decree-holder should be accepted 
as qash. But the case would be an exoep- 
tional one, and he would have to see that 
provision should be made for realising all. 
foes of Coure — |) 


f 
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The 14th April 1871. 
Present: 


The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon'ble Q. Loch, 
Judge. f 


Rogistration—Sections 52 to 54 Act 
LI of 1866—Bonds, 


Reference to the High Court by the Judge 
of the Small Cause Court at Jessore, 
ted tha Gth February 1871. 


Jadab Mundal 
versus 


Bishoo Sirdar and another. 


Bentions 52 to 54 Act XX of 1866 contemplate money- 
a Eo 
ol- m 
as aa di ARAE, G be summarily en- 
ander Section 58 of that lew. 

Case.—Tms is an application under Sec- 
tion 58 of Act XX of 1866 to enforce the 
agreement recorded by the registering officer 
under Sectlon 538 of the said Act on the bond 
or obligation filed with it and dated 18th 


Joist 1276. 


The bond is one for paddy, but states 
amongst other things “wiayl wityced xira 
a cog! aife wire a tie pur +a xiy 
uf ao we efi ates Ras ee wy 
Oy wife agen sy wife TA WR TREAT TY 
a ùa ae wifice xl at tw diet Fite 
u witty doen afis cra A ae sR a et 
“wee wey ce og fie et econ tet Fan 
a atita ate drar ch Bay fon way Dr- 
“ coy wit utenti wite wi” and the petitioner 


now asks that a summary decree be granted 
to him for rupees 68-0-0, the value of 18 
arroes of paddy at the rate of rupees 8-8 per 
Arroa. ; 

The application was filed on the 12th 


January last, corresponding with 29th Pous 
1277, B. S., and the question aisses whether 


the petitioner ia entitled ton summary de-| | 


oree under the Section cited. 


It appears to me that there are only two 
classes of cases in which the obliges is enti- 
tled to a summary decree, vis., one where 
the whole amount becomes dus, and the other 
where any instalment—-when the amount 
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is payable by instalmentsa—becomes due ;. bué 
there is no provision for a case like the 
present; and as it cannot be known without 
evidence besides the bond and the applica- 
tion whether or not any payment has been 
made in Bhadro, or what was the value of 
6 arrees of paddy in that and the follow- 
ing month of 

* Sreeram er ae Pous, I do not 
Se E ' think the Act 
7 ec; Sekt Peddie a: applies, and 


Biswas versus 
498; Gour Mohun Doss verexs Ram- the petition 
must therefore 
be referred to 
a regular shit 
under the rul- 
ings noted in 
the margin.* 
The judgment of tha High Court was deli- 
vered as follows by 
Norman, C. J.—It is quite plain that this 
bond is not one which can be enforced 
summarily under the provisions of Seotion 
58 of Act XX of 1866. 


The Sections from 52 to 54 clearly con- 
template bonds for the paxment of money 
and none ‘others’. The bor before the 
Small Cause Court, Judge is a bond which 
provides for the delivery to the plaintiff of 
18 arrees of paddy, wit speci floation 
as to the money valuet’ such paddy or the 
amount to be paid if the paddy is not deli- 
vered, 


The 14th April 1871. 
Present : 


The Hon'ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble G. Loch, 
Judge. 


Small Causo Oourts—Jurisdiction 
Relative of a minor—Right of ao- 
tion—Section 3 Act LL. 1808. 


Reference to the High Court by the Judge 
of the Small Cause Court at Jessore, 
dated the 6th February 1871. 


Khanto Bewah, Plaintif, 


versus 
Nund Ram Nath, Defendant. . 
A Court of Small Canses constituted under Act XT of 


1865 ts competent under Section 8 Act XL of 1858 to 
allow qny relative of a minor to institute or defend a 


870 Oat -THÈ WEEKLY 
E 
' shit in his behalf oertifloata of administrati 
ee ra Jurisdiction in relatidn to the sub 
' toaster off the ee os ES ' 


' DPE a i E og ee 
-  Case.—Tum plaing in this case was pre- 
pon ted’ unaccompanied with a.certificate un- 


= ddr Act, XL of 1868, and is. tho plaintiff 
- had not bean specially admitted by this Court: 


i ta sue as guardian of the infant, I returned 
- the’ pldint :to -the , pleader‘in order that he 
“vhay odmply with the, provisions of Section 
18 of the said Act. He has done ihis and 
' again presefits the plaint, ind by his appli- 
eation asks leave of this-Court to allow the 
‘‘niother to snó as guardian :of her minor 
“daughters ©, l a’ 
E R! ' i Tg : 

, KẸ is said in Macpherson’s Civil Proce- 
' dure, Edition of 1860, page 8—“ In order 
-“ that jastioe may bèa done, it is, necessary 
‘that suitë be conducted with discretion’ 
“and intelligence, and if the suitor does not 
|. ‘possess these’ qualities he.must be aided: 
' “s by some person who is capable of forming 
.“ a jadgment as to the necessity of applying’ 
‘© to the tribunals for protection or’ redress, 


—~ 


_ ahg who may be responsible to them that’ 


“the sult has ‘not been improperly insti- 

tuted ;"'and at pages 11 and 12—“ In the 
“t case of a minor whose eatate is not ander 

.“ the Court ‘of Wards, the execator of the 
w person undér whose Will the minor is en- 

, “4itled ‘to the'property, or the legal guar- 
“ dian of the minor, must stand in his place 
“ and be subject to all the roles of sult and 
* defence to which the minor himself would 
“be subject were he not a minor. The 
t“ question, who is the legal guardian, musi 
“ bea determined according to the rules of 
‘(the community to which the minor be- 
“longs. 


_ “Te the minor be not a European British 
. © subject, no person is entitled in the Pre- 
“ sidency of Bengal to institate or defend 
“any snit connected -with the estate of 
“which he-olaims the tharge in trust for a 
“minor, until he shall have obtained from 
“the Civil Court a certificate of adminis- 
è tration under Aot XL of 1858. “But when 
“ the property is df small value, or for any 
“ other snfficient reason, any Court having 
.# jurisdiction may. allow. any relative of s 
“ minor to institute‘ or défend a suit on his 
“behalf, although a certificate of adminis- 
“ tration has not been granted to such rela- 
“ tive, 2 
“The legal guardian, however, is not the 
‘« only person who iv entitled to sue on be- 


a 


“balf'of's ‘shinor, ‘for it maybe deubtfal 
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“ who is the legal guardian, or the guardian 


“himself msy be the peraon- who withholds 
“the right or does the injury, or he may 


“ neglect to give needful protection to the ’ 


“minor. And therefore it has been laid 
down that any friend of a misor, whether 
“his regular guardian or not, may sue on 
“his behalf to establish his right. -This 
‘liberty, however, does not apply to cases 
“tn which a person whois not legal guardian 
“ olaims to receive money on behalf of a 
“minor,” 


` The practice in England is that the Pro- 
chein Amy, or guardian ad litem, must be 
admitted before tlie plaintiff can proceed in 
the action, and this practice, I believe, pre- 
vails in the High Ooar'’ in its original jaris- 
diction ; but of course’ a special admission 
of Prockein Amy or guardian to prosesute 
or defend for an infant, is not to be deemed 
an authority to prosecute or defend in any but 
the particular action or actions specified, so 
that the question arises whether the plaintiff 
in the present instanos oan sue without leave 
first obtained from this Court; and, if not, 
whether it is competent to thie Court ander 
any law for the time being in foroe,-or by any 
power inherent in itself, to allow any relative 
of a minor to institute or defend a suit on his 
behalf, although a certificate of administration 
has not been granted to such relative, 


I am of opinion that in the abeence of a 
certificate the plaintiff. cannot sue, -and ‘that 
this Court has not by any Jaw.the power in 
those cases where the property is of small 
value, or for any other sufficient reason, tb 
allow any relative of a minor to institute or 
defend a suit on hia behalf as the provisions 
of Seotion 8 of Act XI, of 1858 have nos 
been extended to Mofussil Smali Causo 
Courts, nor were those Courts in existence 
when that Act was ‘passed, and certainly 
there appears to be no inherent power in 
such. Courts to allow a Prochetn Amy or 
guardian to sue without a certificate of ad- 
ministration. 


The result is that I shall reject the plaint, 
as also the application for leave to sue as 


guardian of the minor, contingent on tha_ 


opinion of the High Court. 


The judgment of the High Court was deli- 
. vered as follows by 


Norman, C. J.-—We are of opinion that a 
Conrt of Small Causes instituted under Act 
XI of 1866 is competent under Section 8 af 
Act XL of 1858 to allow any relative of a 


~ 
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minor to institute or defend s suit in his 
behalf (thongh a certificate of administra- 
- tion has not been granted to such relative) 
in any casein which such Court has jaris- 
diction in relation to'the subject-matter of 
the suit, 





The 14th April 1871. 


Present: 


The Hon'ble J. P. Norman, Offictatng 
Chief Justice, and the Hon’ble G. Loch, 
Judge. 


Hix-parte deorse — Objection by one 
defendant—Jurisdiction. 


Reference to the High Court by the Judge 
of the Small Cause Court at Burrisal, 
dated the 6th February 1871. 


Dookhee Khan, Plaintiff, 


Versus 
Fi z ’ ? 


Rajessuree Ranee and others, Defendants. 


It may be competent tothe Judge of a Small Canse 

Court, on hearing one of the defendants, to set aside an 

docree as to tf justice requires it, & 9. 1f 

the objection is one which is common to the casa of all; 

but he is not bound, beenoge the decree is set aside as 

to one defendant, to Interfere with the destslon against 
others who do not object. 


Case.—I BEG respectfully to state that in 
this case there arejthree defendants, against 
whom conjolutly plaintiff obtained an ex-parie 
decree for money. Afterwards one of the 
defendants applied to set aside the ex-parte 
- order, and the case was accordingly re-opened. 
Oo its re-trial it was foond that the defendant 

wos not liable, and the Court consequently 
‘exonerated him. It is now urged ou the part 
of the plaintiff that, as only one of the defen- 
dants „applied to set nside. the ex-parte 
decree, against which the two remaining 
defendants have rnised no objection and 
they are silent, the ex-parta order before 
possed against them is no way affected by 
° the defendang present being released from the 
liability, andthe former order should not 
be set aside as regards them. In support 
of this argument, plaintiff's plender cites a 
precedent laid pown in an Act X oase, vis., 
, Brojonath Surma Chuckerbatty, defendant, 
appellant, versus Anurd Moyee Debia Chow- 


dhrain, plaintiff, respondent, published in 
Volume VIT of 1867, page 287, Weekly 
Reporter, in whieh it is ruled “that the 
‘revival of a suit under Section 58 Act 
“X of 1859 does not re-open the case as 
‘regards all the defendants, but only as re- 
“ gards the party who has applied to have 
“ his particular case revived and: heard on 
f the merits ;’’ and he urges that the case un- 
der reference, which is similar in nature, 
ought to be disposed of in the like manner. 
It is, however, found also laid down in Rule 
VIL of the Rales of Practics for Mofaasil 
Courts of Small Causes, as issued by the late 
Sudder Court in June 1861, that “when a 
“ new trial is granted in accordasce with 
“t Seotion 12 Act XLII of 1860 (now Sec- 
“tlon 21 Act XI of 1865), all former pro- 
“ ceedings become null and void, and the 
‘ plaintiff shall be at liberty to file his plaint 
“ de novo, &0.” The form how to record 
the order for a new trial accompanying those 
rules also contains the following words, vis., 
—‘‘ It is ordered that the judgment in this 
“c ense and all subsequent proceedings there- 
“on be set aside, and a new trial had be- 
“ tween the parties, &.”’ 


I am of opinion that the above rule and 
the form refer to the consequences of grant- 
ing new trial of a contested case in which 
plaintiff and defendants were present, and not 
of re-opening a case for setting aside an 
ex-parte order ; but as [ am doubtful on the 
point, I have, pending the order of tha 
Hon’ble Court, in dismissing plaintiff's claim 
ageinst the defendant present, upheld the 
former order of decree agniust the defendants 
who are absent and do not move the Court 
to set aside its ex-parte order. No execution 
shall be issued until the receipt of the order 
of the Hon’ble Court. 


The judgment of the High Court was deli- 
vered as follows by 


Norman, C, J.i—We think it may be com- 
petent to the Judge of the Small Cause 
Court, on hearing the objéctions by one of 
several defendants, to set amide the decree ns 
to nll if justice seems to require it; as for 
instance, if the objection is one which is 
common to the onge of all; bat that he is by 
no menna bound, because the decree is set 
aside as to one of several defendants, to inter- 
fere with the decision already pronounced 
against others who do not object, and in fact 
may have no ground for objecting to the 
decree, 


A. 
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The 14th April 1871. 
Present: 

Fhe Hon'ble J. P. Norman, Officiating 
Chief Justice, and the Hon’bie F. B. Kemp 
and F. A. Glover, Jadges. 

Purchase of ddorde by a jidgiient-~ 
débtor — Hresution — Slo — Caveat 
em ptor—MNotice. 


Case No. 121 of 18°70. 


} 


Regular Appeal from a décigion passed by 
the Subordinate Judge of Beérbhoom, da- 
ted the 25th April 1870. 


Digamburee Debia (PlaintHt) Appellant, 


werius 


Eshan Chunder Sein and others (Defendants) 
Respondents. 


Mr. Cowie and Baboos Sreenath Doss and 
Chunder Madhub Ghose for Appellant 


Hr. J. Ws B. M and Baboos Gopal 
Lali Hitter, Kis Sueda Mookeryee 
and: Nit Madhub Sein for Respondents. 


As between judgment-debtors and the decree-holdar, 
the purchaso of a decree by one of the debtors operntes 
as a satisfaction of the decree, which cannot, after such 
satisfaction, legally be cxeotted. 

Should a salo take place in execution of such a de- 


eres so satisfied, the sale is invalid ; pepe cig pales 
ings leading up to the male parcel Spree objections 


urchaser under proceedin eee rere en 
aad of the bmelidiy of whieh e bad no means 
informing himself, 


If a purchase is hade of ptop-ti¥’ in litigation while 
such litigation is actually going on, the purchaser is 
ee ee j a agin gas of the 
‘dispate. though in point of fact he no express 
notine or’ actual knowledge of the circumstances. 


Norman, C. Ji —A surr for evlinoeément 
of rent having been brought by Kalee 
Narain Mookeijee, Bipro Chorn Chucker- 
dutty, and’ others, ngoinst the onccstors of 
Kalee.Pershad Shndlioo, was dismissed with 
costs in January 1830. Kales Pershad sold 
the decree to Eam Dyal Banerjee and 
others. In 1858, ofter\the death of Bipro 


Churn Clinckerbutty, Histo Chander Chuc- 


kerbutty, the son and representative o&Bipro 
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Churn Chuckerbnity, purchased the decree 
in the name of Sharada Pershad Roy, Od 
the 80th of June 1864, Sharoda Pershad 
Roy having applied for execution of the 
decree obtained an order for the attachment 
of a putnee talook, onlled Nakra, Kenda be- 
longing to the plaintiff, Digamburee Debia, 
the widow and heiress of Kalee Narain 
Chuckerbutty. In the course of these pro- 
ceedings, the plaintiff, on the 11th of Sep- 
tember 1865, presented ber petition to the 
Judge, and therein alleged that she had re- 
cently discovered that the decree had been 
estisfled by having been purchased by one 
of the jadgment-debtors, Kristo Chunder, 
in the name of Sharoda Pershad; that Shardda 
Pershad held that deoree benamee for the 
heir of Kristo Chunder; and therefore that 
the decree ought not to, and could not, be 
executed against her. 


Mr. Craster, the Judge, overruled, the 
objections of the plaintiff and ordered that 
the sale should proceed. 


On the 27th of October the plaintiff 
presented a petition to the Judge, praying 
for a postponement of the sale, referred to 
the former petition, aud reiterated the state- 
ment that one of her co-debtors had bought 
the decree in the naoie of Shardda Pershad ; 
and that thereby the decree had become 
satisfied, and saying that she was then ready 
with her witnesses to prove her allegation. 


The Judge passed. an order on the petition 
refusing to allow any postponement, As it 
was Inte and there were no’ bidders, the 
snie did not take placo on the 27th of 
October. On the 80th the plaintiff put in 
afresh petition praying for postponement, 
The sole took place on the same day, and 
at thnt sala the defendant, Eshan Clrander 


n; | Sein, became the purchaser of the phnintifs 


putnee talook Nakra Kenda. 


The, plaintif having-appenled to tlis 
Court nagninst the order allowing the sole, 
on thé 9th of May 1866 Mr. Justice Bayley 
and Mr. Justico Pundit considering that 
the Judge had not given sufficient oppor- 
tunity to the petitioner to prove her allega- 
tion tint the putohase by Sharada Peraha 
was a mere benamee transaction by and 


‘for the benefit of one of the petitioner's’ 


co-débtor under the decree, remanded thé 
case to the Judge, 


On the remand the Judga, Mr. Toogood! 
fonad that the purchase hy Shárodå Pershad 
Boy was nado beamed for Kristy Cliander, 
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allowed the objection, and ordered that the 
sale be set aside. 


Mr. Justice Bayley and Mr. Justice 
Shumboo Nauth Pandit granted a review 
of their order of the 9th of May 1866 on 
the application of the purchnser at the sale. 
The oase ultimately went before a Full 
Benoh, the decision of which is reported in 
IX Weekly: Reporter, page 230. 


Sir Barnes Peacock, in whose reasoning 
the other Judges concur, points out that 
under Section 208 of Act VIII of 1859, 
where a decree is transferred by essigment, 
application for execution may be made by the 
person to whom it has been transferred ; and 
if the Court shall think it “jast and proper” 
to grant such application, the decree may be 
executed in the same manner na if the appli- 
cation had been made by the original decree- 
holder. He says :—" The question then arises 
“ whether it is just and proper to allow one 
1 of several debtors, who has purchased a 
*‘ decree against himself and the others, to 
‘‘ iggne execution against his co-debtors and 
“ recover from them the entire amonnt. The 
case not being provided for by any specific 

'“& pule, jt becomes necessary for the Court 
‘ onder Regulation III ‘of 1798 to decide 
“ the case according to the principles of 
t jystice, equity, and good conscience. The 
‘ Court must, therefore, decide whether it is 
“‘acoording to the principles of justice, 
“equity, and good conscience to allow one 
u of several debtors under a decree to pur- 
“ chase the decree and levy the whole amount 
* against hia oo-debtors. ” He comes to the 
conclusion that “ ifone debtor satisfies the 
‘“ judgment-debt and takes an assigment of 
“it, he cannot enforce it by execution or in 
“any way ayeiust his co-debtors, Hig only 
‘remedy is to sae them for contribution, 
“and to compel them to pay him their 
“ share of the amount for which the decree 
‘(wns parchased, having regard to the 
“í proportion in which they were bound, in- 
“ter $6, to satisfy the original decree ;” 
and “that the debtor in this case having 
‘t taken an assigment of the judgment, was 
“not entitled to enforce it by execution 
tt against his oo-debtora,” ; 


The Courts thought ‘that whether the 
sale is to be reversed, so as to deprive the 
purchaser under execution of the benefit of 
that which he has derived by this purchase, 
was a matter which could only be decided 
in gp regular spit. 
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The suit now before us was brought to try 
thet question. The Snbordinate Ju diss 
missed the suit - 


Ho saya, it is true that asthe purchase of 
the decree by one of the judgment-debtors 
was tantamount to its satisfnotion, no exe~ 
cution thereof could be taken out again ; 
bat it is not alleged by the plaintiff either 
that the auction-purchaser knew that the 
jadgment-debtor had purchased benamee ia 
the name of Sharoda:Pershad, or that they 
were collading with the said jadgment-deb- 
tor. He finds that, as a matter of faot, they 
were not awnre of the ojrcumstances as to 
the satisfaction of the decree. He refers to 
the case of Jan All versus Jan Ali Chow- 
dhry,* I Bengal Law Reporta Appendix, 
Civil, page 56, and holds that ag the defen- 
dant, Eshan Chunder, acquired the proper- 
ty at the sale as purchaser in good faith and 
without frand, he ought not to be deprived 
of the property so acquired ; and accordingly 
he dismissed the sult. ` 


Fom that decision the plaintiff appealed, 


T thjnk that sipoe the Fall Bench decision, 
it myst bp taken as settled that as between 
the debtor and the decree-bolder, the pur 
chase of decree. by one of several debtors 
operates a8 a satisfaction of the decree; and 
therefore ‘that after sagoh satisfaction the 
decree canpot legally be exepated. 

It may be that jf, in a case like the praesent, 
a debtor having satisfied the decree failed to 
cause satisfaction tq be entered up, or ifin the 
present case the debtor had neglected reagon- 
able precautions, and had omitted to take 
proper means of giving tp purchasers at the 
salo notice of the satisfaction of the decrpe, 
a person purchasing property in execation of 
a decree, appearing on the face of it to be 
good withont notice of any infirmity in the 
tight of the person causing the decree to ba 
executed, would nof be affected by any rights 
or equities of fhe judgment-debtors against 
a docree-holder causing the decree to be exe- 
cuted of which he had no notice. 

In the present case, however, the pur- 
chaser might have known that the decree 
was not being executed by the original 
Aecree-holder. Any enquiry as to the title 
and position of the person who was execu- 
ting the decree would have led at once to the 
discovery that the now plaintiff was contend- 
ing that the decree was one which had been 

satisfled. 
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‘Mr. Cowie admitted that it might be taken 
that the defendant, Eshan Chander, bought 
without any actual knowledge of the facts 
which constituted satisfaction of the decree ; 
bat.he relied on the fact that he bought pro- 
perty at a snie as to the legality of which 
active litigation was going on, and contended 
that be must have been informed of the pro- 
ceedings upon the petitions of the 27th and 
80th of October. . 


It isa general rule that if a purchase is 
mada of property in litigation while such 
litigation is actually going on, the purchaser 
is affected in the same manner as if be had 
notice of the dispute, though in point of faot 
he had bo express notice or actnal know- 
ledge of the circomstances.—See Story’s 
Equity Jorisprudénce, Section 405 ; Worsley 
versus The Earl of Scarborough, 8 Atkyns, 
page 892. , 

. The proceedings io the Court leading up 

to the sale under which the defendant, Eshan 
Chunder, claims form a part of his title. I 
think it olear that he must be treated as if 
he bad bought the property with notice of 
these proceedings. It must be taken that’ 
he. knew, that there was a contest between 
the plaintif and Sharoda Pershad whether 
the deeree had been satisfled or not, and 
whether the decree could be legally executed, 
Even if be is not bound by the decision 
upon the appeal as to the invalidity of the 
sale, his title must stand or fall with that 
sale ; and if the sale is invalid, as in the pre- 
sent stage of the case we must hold it to be, 
he cannot pretend to rely on any legal right 
as a purchaser under proceedings valid upon 
the face of them, and of the invalidity of 
which he had no means of informing himself. 


For, this reason, I think that the judg- 
meut of the Subordinate Judge must be 
reversed, . e 


Tt is atated that the purchase-money is in 
Court ; ‘and the sale having been set aside 
the defendant, Eshan Chunder, is no doubt 
entitled to get back his purchase-money, 
Fhe plaintiff wilehave a decree for posses- 
sion of the property in suit with oosts in 
both the Courts. | 


u ‘ ` ł 
. Kemp, J.—In the Court below, the Subor- 
dinate Judge found on the evidenoe that it 
‘bad been established that the deeree, in 
satisfaction of which the sale took place, 
was purchased by one of the co-debtors 
in the-name of Sharoda Pershad, and that 
the decree thereby became satisfied, But 
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the Subordinate Judge did not, as he ob- 
serves, “think it right that because one of - 
“ the jadgment-debtors purchased the decree 
‘and brought the disputed property to sale 
“in execution of that decroe, that there- 
“ fore the plaintiff should regain possession 
“ of the sald property. Further, that it was _ 
“true that‘ as the purchase of the decree 
“by one of the judgment-debtors was 
“ tantamount to. its satisfaction, no exeou- 
tion thereof could be taken out again 3 
“ but it is nowhere alleged by the plaintiff 
‘in her petition of claim, that the faot of 
“one of the judgment-debtors having en- 
‘‘foroed the decree after his purchase of 
“ the same in the benamee of one of his 
“ oreatures, Sharoda Poershad; was either 
“known to the auction-purchaser, defen- 
“dant in this oase, or that he had any 
“ fraudulent connection in the matter, or 
“that he colluded or leagued with the said 
“judgment debtor.” The plaintiff's oase 
was dismissed with costa. 


It appears to me that the judgment of the 
Subordinate Judge is wrong. It has been 


held by the Fall Bench* 
Aap pene woe 
Volume 1X, page 284. 


that the purchase of a 

a detrea by one of the judg- 
ment-debtors operates as a satisfaction of 
that decree, and that the judgment-debtor 
so purchasing cannot enforce that decree by 
execution or in any way against his co- 
debtors, bat the only remedy is to sue them ~ 
for contribution, 


6 


It therefore being found, and not disputed 
before us, that the purchase of this deeres 
was made by one of the judgment-debtors in 
the name of Sharoda Pershad, the decree 
was not one which could have sapported the 
execution. There are no doubt rulings of 
thie Court to the effect that the subsequent 
reversal of a decree, which was good at the 
time the sale took place, will not affect the 
purchase made by a third party. But the 
present cage is quite a different one. This 
is a case of a decree which was eatisiled 
when the sale took place, and which there- 
fore ought not to have been exeonted at all, 


: 
There remains the question whether the 


‘defendant, Eshan Chunder, the purchaser, 


had actual or constructive notice that the 
plaintiff had prior to the sale declared that 
no sale could legally take place, inasmuch 
as the decree had -been sntisfled by the pur- 
chase of one of the judgment-debtors in 
the name of Sharods Pershad. ` Now, it is 
clear that the’ plaintiff did distinctly put 
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The purchase-money is in deposit in the 
Court and can be refunded to the defend-- 


ant. 


I would reverse the decision of the Sub- 
ordinate Judge, and decree the plaintiff’s | 


4 
. on record this objection prior to the sale In 
her petition dated the 7th Bhadro 1272, B. 8. 
She asked the Oourt to take evidence on the 
| point, aud the Court directed her to edduce 
_ evidence. Notwithstanding this, and in the 
' face of two or three attempta prior to sale 


; 
| flo objeation to the sale, which was on record 


on the part of the plaintiff to be permitted 


: to prove her pleas, the Court proceeded to 


_ sall the disputed property. 
It appears to me olear that with this spec!- 


before the sale took place, the purchaser 
purchased at his own risk. He was put on 
enquiry and ought to have satisfled himself 
that the decree was one which could be 
enforced, The parchaser hns been examin- 
ed. He admits that he has known Sharoda 
Pershad, the benamee purchaser, from his 
childhood : and that he, the purchaser, was, if 
he is vw, in the service of the judg- 
ment debtor who purchased the decree. I 
` cannot for a moment believe that under such 
circumstances he was, as he states, entirely 
ignorant of the fact that the purchase had 
_ been made beuamee, or of the nature of the 
_pinintiff’s objections to the sale taking place. 


As to the consent of the plaintiff to which 
the Subordinate Judge alludes, I observe 
that when the Court determined to proceed 
to sale and refused to enquire into the plaint- 
ifPs objections, the plaintifs pleader asked 
to have one of the properties lotted sold 
firat, as it was probable that the sale of that 
property would satisfy the decree and render 
it annecessary to sell the other lots, This 
was no consent to the gale or recognition of 


its legality. 


Jt bas been contended that the plaint does 
not distinctly state that the defendant, the 
purchaser, hed notice of the plaintiff's objec 
tion to the gale; but on turning to the plaint, 
I find that the plaintiff distinctly states that 
she “urged that the sele could not legally 
be proceeded witb, and that the sale was 
effected without any adjudication of her 
objections.” ` 


On the whole case, it appears to me clear— 


l1st—That there was no decree oxisting 
which sould support the execution and sale, 
i 


_ 2ad.—Tbat the defendant had, if not ao- 
tual, oonstroctive notice of the plaintiff's 
objection, and that he purchased without mak- 
ing the enquiry which the recorded objection 
of the plaintiff put him upon making, 


Maharenee Hoeranath Kooeree 


suit with costs of both Courts payable by 


the respondenta. 


Glover, J.—I entirely concur in this 


judgment. i 


The 14th April 1871. ` 
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Regular Appeal from a decision passed by 
the Deputy Commissioner of Lohardugga, 
dated the 12th September 1868. © | 
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family)}—Hxclusion a 


» 
t 
` 


+ 


t £ 


The Advocate, General (Mr. Cowie) and 
Baboo Onoocool Chunder Mookerjee for 


Appellant, 


Mr. A. T. T. Peterson for Respondent. E 


HELD (by Jaakson, 


sion to a Raj or and 


* 
b 


Baboo Burm Narain Singh (Plaintif) Ne- 


(i 


J.) that wherd'the right ef succes- f 


Divi} 


any oes but in the 
character of the iteelf, and whioh by its very nature 
waa indi of j would not ex- 
tajra eritance any persons of either sex if 


Hero (by Markby, z that to establish a local 


enstom to exclude famal 


aap tarbt cr E to caleba hak the Gators 
extends to the whole dis and 


‘ districts, there is no ee ee 
‘one distriot from its PEF ET 


~ Jackson, J.—Tum subject of investiga- 
tjow‘in this sult is the right of succession to 
the Raj or semindaree (the dignity and the 
estates) of Ramghur ln Chota Nagpore, va- 
cant by the death: of Triloke Nath, the 
infant son of the last actaal Maharajah Ram 
wee Singh, Babadoor. 


he infant in question was a posihumous 
shi d, and it seems that on the death of the 
Maharajah without issue, the Coart of Wards 

Aed toe the charge of the estates which 

“still” retains pending a deolsion by the 
Civil Courts as to the party really entitled. 


The present sult was commenced by Baboo 
Burm Narain Singh, as next agnate, against 


the offcer of the Court of Wards in posses- | 


sion, and against the widow of the late 
Maharajah Ram Nath, mother of the de 
cessed infant, as ‘ opposer of the plaintiff's 
aim.” : > 


This lady alleged herself to be entitled 
as heir onthe death of her husband and her 
son (paragraph 8, written statement). Bat 
sle claimed one portion of the property in 
anit, namely, guddee khwrkur, as her own, 
alleging it to have been purchased for her 
with hey money by her late hnsband. 


In a separate suit, the same local Court 
had to decide between the elnims of the 
presejit ‘plaintiff, and a third persop who 
amartod his right as a nearer kinsman but 
cognate, 

arain was successful, ik both suits, 

Pie ia opponents appealed to this 

Court. “The appeal of the ooggate has bosn 
2 
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decided, and we are now concerned with 
appeal of the widow mother, te 


Rulings. 


Tn determining this appeal, there are two 
considerations which it seems to me impor- 
tant to keep in view. 


The first is that although in point of form 
Burm Narain is plaintiff and the Ranee is 
defendant, yet in fact both stand ‘upon the . 
some ground as oleimants of un estate wh 
is In the cnetody of the Court of Wards 3 and 
therefore the burden of proof does not lie 
on the que side more than on the other, 


The second is that the Ranee does not any 
more than her antagonist olaim the property 
under the striot provisions of the Hindoo 
Law, bat that both parties, while referrin; 
generally to the Shastras. (see their olain 
end written statement respectively), also 
appealed to the custom which MOtulates the 
devolution of this Raj,—and this, I think 
it abundantly clear for other reasons, must 
be the basis of our decision. : 


The plaintiff, of course, more emphatically 
relies on this custom or koolaokar, but the 
defendant also gives her own version of it 
sq os to show her own right and to exclade 
the plaintiff, which I thiyk is -evident on 
reading the 5th, 6th, 7th and Sth and a por- 
tlon of the last paragraph of her written 
statement together. 


Bot what seems to me decisive on this 
point ia the judgment of the Sudder Oourt 
in 1818 between the ancestor of Barm 
Narain and the Maharajah of that time (I 
Select Reporta, pp. 92-97.) 


The opinion of the Court (which disposed 
of the suit) was in theag terms: —page 97— 
K Adverting, however, to the extent and 
1; situation ` of the estate, to the semindar 

possessing the title of Rajah, and to his 
‘maintaining g sort of feudal establishment 
“of troops and dependant jageerdars, the 
‘“ Court could entertain little doubt that if 
C was Dot a common ostate divisible by the 
laws of inheritance.” 


It does not precisely appear whether the 
Sadder Dewanny Adawlat concurred in or 
dissented from the view taken by the Pro- 

vincial Court in that case, namely, that 
Regulation X of 1800 did not apply to, the 
estate (I should have been insl\ped to admit 
that it did); but the question does not seem 
to be of much importance, for the custom’ 
abolished by Regulation XI of 1798 dnd par- 
tially restored by the later law is that of 


‘pon-partition, and that glone. 
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‘Nor I think is it material to luguire whe- 
ther, ns stated by Buboo Shania Charn Sir- 
oar (in his Digest, page 19 (foot, note) 2nd 
Edition), the effect of the bewusta and the 
judgment in the oase of Ishan Chand versus 
Ishir Chunder Roy* is tò clothe large semin- 
darees with the attributes of principalities. 

The term Raj and ‘the title Rajah as used 
in modern times do undoubtedly occasion 
& certain amount of confusion. A pretty 
ofear account of the matter will be fonnd 
in the anbwers to a series of questions on 
the rights and privileges .of landholders, 
given by Gholam Hossein Khan (author of 
the Siar-ool- Mootakhereea) and the Roy Roy- 
an, printed in Harington’s Analysis, Volame 
IIT, pages 314-356, — see especially the 
answers, tó question 81;—and the case of 
Rajah Tej Singh (then called Taj Singh) 
is expressly mentioned by Gholam Hossein 
Khan, .who calls him ( Question 80) the 
xeniindar of Ramgurh. 


The ttue question, therefore, in this case 


seema to be whether the custom of the 
Ramgurh semindaree or Raj, as deposed to 
by persons acqonintéd with it, as known 
to the public functionaries of the district, 
as recognized by the family itself, and as 
established by precedents, favours the sua- 
cession of the male heir or of the widow 
and‘ mother. 


. The question bas been a little complicated, 

by a shifting or widening of the issue (I am 
not sure which), so as to inolude a local 
customs; but it seems to me that as for as the 
plaintiff is concerned, this amounts to no- 
fling more then hib seéking to strengthen 
his evidence as to koolackar or custom in 
His own family, by showing tliat n similar 
onstom prevailed in families of the same or 
neatly the same rank in the vicinity. 


If we look at it in this point of view, 
we are, I think, relieved from certain dif- 
fiduldies as to the kind of proof required 
alld’ as to thé precise ellegation of the 
pamut ` 


In this way, also, we nre less embarrassed 
by abstract questious of Hindoo Law: and 
we also conform to the injunctions of Mena, 


Book VIII, verso 41, where Le prescribes’ 


inquiry into the * rules of certain families” 
as among the’ “ pecoliar laws” which are 
to be “established” (if thry be nót repug- 
Want to the law of -God, adds Cúllúca). 
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Upon the issue I have stated, it seéms to 
me that the plaintiff was entitled to judg— 
ment and that he bas been properly deolar 
entitléd to succeed to the Raj’ aid thd eg: 
tates. f 
I think that the witnesses, called by- the 
plaintiff prove bree in the belief of ait 
of the family and by general repute- 
hoolackar excluded féniales. 


From the mode in which the Judge’s notes 
of the evidence aro - worded, ft would -seénr 
at first sight as if the witnesees, or at any, 
rate most of them, meant to affirm as the only 
custom with which they were acquainted the 
succession of a single heir and the non-par- 
ticipation of younger brothers ; bat I think 
this was not the meaning of the witnesses, 
as shewn by the ‘original depositions, and’ 
that they meant to be as éxplicit oh the oho 
point as on the other, 

The occasional conflict between the Jadgé’s 
memorahda and the recorded depositions iv 
no donbt very embarrassing, and it is especi- 
ally vexatious where the memorandum is not 
fail and where the Judges of appeal are 
unacquainted.dr imperfectly acquainted with 
the vernacular. In fact the more nearly the’ 
note approaches to a complete representatioit 
of the witnese’s testimony, thé greater is the’ 
difficulty : and I may say thal in soma casos’ 
the inclination of my mind has been fo ius- 
pect that the note represented môre exactly 
the witness’s’ meaning than the actual de- 
position did. 

But I think there can be no, doubt that, 
iù case of difference, the aofnal recorded, 
evidence in extenso is what we must be 
guided by ; and it is to he hoped that the 
Procedure Code’may shortly be jmproved. 
in this respect, so as to get rid a\iogether 
of the double record, 


And in considering the recorded évidetice 
in this case, ds well as the writtén state- 
‘ments, allegations, and oral pleadings of thé’ 
jparties, large allowance mugt be made. for 
the circumstances of the trial. . 
highly unteobnical'and simplë, pléader’s very 
imperfectly educated and trained, agents 
‘whose advice continually misleads, compel, 
us to bb extremely cautious in thé inferdnod 
we draw from the line taken by either party’ 
in Court, and in the construction which we 
put on the évidence recorded. 


—— oe 


Itis safer to collect the meaning of € 
witnessefrom the whole of his testimony,’ 
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roar 


than to give their full meaning to isolated 
parts of it. And if the witnesses in the 
présent case be so dealt with, I think the 
plaintiff's contention will be found to be 
amply substantiated, so far that is asin the 
nature of the case the witnesses could go. 


For instance, I understand the first witness, 
‘Thakoor Jeth Singh, a witness from bis age 
‘ard position of t importance, to affirm a 
family-costom whereby Maharances, widows, 
do -not inherit the estate, but receive an 
astignment of land .worth rupees 4, 000 
early for their maintenance. He also affirms 
The custom of succession by a. single heir, 


younger brothers receiving maintenance, 


maintenance in both cases, as usual under 
the Mitakshara, indicating incapacity for and 
exclusion from an inheritance of the estate. 


"' In like manner, Thakoor Sirvee Singh, a 
‘person of good family it would seem, though 
not of the Ramgbur house, positively says :— 
ti No Maharanee has ever sat in the gaddee 5 
- it is not the custom of the family,” which 


. - in the native idiom is tantamount to saying 


there is a oustom against it. 


. The third witness, Nund Lall Singh, does 
.not. speak very decidedly ; but the tendency 
. of bis evidence is against female suocession; 
and it is remarkable that such evidence was, 
. though remotely, against his own interest, 

bis father having married a daughter of 
Koonwar Bodh Singh (plaintiff's ancestor 
` and youngst son of the first Maharajah), ‘and 
he himself therefore being in the possible line 
of descent if daugbter’s sons could inherit, 
which according to the other witnesses they 
‘oould not in this family. 


The 4th and 5th witnesses merely say 
that they never ‘heard of instances of a 
woman. succeeding to the guddee, but it is to 
be observed that the defendant does not 
appear’to have asked in orcss-examination 
whether a female could sucoeed if the case 
were to arise. | 


` The same observation applies to the 6th 
‘witness, but he refers to the fact (as did 
the preceding witness) of the widows of 
three previous Maharajahs being alive and 
(gays the preceding witness) in the receipt 
of maintenance. - 


‘ho Oth witness strongly affirms the 
custom to exclude females, and he is de- 
scended on the maternal side from this 
family., À °. 
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A still more important witness is the 
Rajah of Beersote (No. 11), the head of 
another great family which intermarries with 
that of Edruk (Ramgarh), and he distinctly 
affirms that neither in his own family nor in 
that of -Rumgnrh aro females capable of 
succeeding, 


Tt is true he goes on to state—“I say this 
because no woman has ever sat on the gud- 
dee in that family or in mine.’’ I do not 
understand the witness by these words to 
retract his previous affrmance of the custom 
A merely to support it by reference to the 

act, 


Some of these witnesses were afterwards 
re-called, and gave evidence to prove other 
instances in which a similar custom existed 
and had been mainteined in spite of efforts 
by the widows to break through it. 


I have no hesitation in saying that if we 
are to decide between this evidence and that 
which is adduced by the defendant to rebut 
it, I prefer the evidence for the plaintiff, 


But to my mind the oral evidence is the 
least convincing part of the plaintiffs case, 
and there is much more decistye matter be- 
bind, À 


For the purpose of ascertaining the custom 
of any given family on. particular pointe, 
there can be no more important source of in- 
formation than the declaration of successive 
heads of the family on solemn ocoasions,— 
and in this case that source of information 
is open to us. 


In the first placo, we have the return 
made by Maharajah Shumboo Nath Singh, 
on the 22nd June 1846, in obedience to a 
requisition of the Governor General’s Agent 
and Commissioner calling for a statement of 
heirship to the semindars and ticcadars of 
the division. 

On that occasion, the Maharajah distinct- 
ly and publicly acknowledged the plaintiff, 

arm Narain, as heir next in succession to 


his surviving brother Ramnath who followed 
him as Maharajah. 


It is said that the form in whiek the re- 
turn is framed wonld not permit of the men- 
tion of wives, but this appears to me quite 
idle. The paper is called a “statement of 
heirship,” and the ample column of “re 
marks” would certainly permit nnd would 
have contained the mention of the wife, if 
she had been capable of succeeding. 


* 


* 
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Asthe Mabarajah lefta widow, and as |“ for reasons above stated, as also under 


among Hindoos marriage is contracted ata 
very early age, I think it is to be presumed 
that he was married atthe time he made 
this retaro,—a presumption much strength- 
éned by the words in the 4th colamn of the 
form, “ at present no son is born.” These 
words appear to me indicative of the mar- 
ried state and of the expectation of issue. 


This public act of the Maharajah Shumboo 
Nath Singh appears to me to be an insuper- 
able obstacle for the defendant, and all but 
conclusive in favour of the plaintiff. 


But next we hove the petition or memo- 
rial of the succeeding Maharajah ; bat be 
fore I spesk of that paper I will advert to 
the history of succession in the family. 


Testimony seems unanimous as to this, 
that neither in times antecedent to Tej Sing, 
the frat Rajah of the present family, nor in 
later days, has there been any instance of a 
female succeeding to the guddoe x but, as ob- 
served by the Judge below, there is no exact 
information as to the state of the family 
before Tej Sing: so that it cannot be said 
whether it affords examples of the super- 
session of a female heir or not. Nor is 
there any such instance in the early days of 
the present family, for down to the genera- 
tion just passed there has beed abundant 
male issue, 


But it so happened that the three sons of 
Maharajah Sidhneth Singh (who was the 
great grandson of Tej Singh) all died with- 
out male, or indeéd, it seems, any issue, 
but leaving widows. In each instance the 
succession was taken up by the next bro- 
ther, the widow being passed over. 


There arə- thus two instanees which, 
although modern, are in exact accordance 
with the custom alleged by the plaintiff. 


t 
The defendant seeks to get over these 
fnots by the averment contained in the 5th 
paragraph of her written statement, wheie 
she saya that the three brothers (of whom 


the last was ber husband: had lived in: 


mutual good feeling and commensality, and 
“held in partnership the ancestral pro- 
“ perty.” She goeson to say :—“ In this 
estate of common interest, on tbe demise 
“of one brother without issue, the next 
“ brother, upon recelving the mark of Rajah 
“elect on his forehead from the bands of 
“ his elder brother, assumed the reign of 


x, He principality one after angther; and 


“the prowsions of the Shastra, the right 
“ of succession to the Raj at that time was 
“u disallowed.” 


Now, unfortunately for her, the decision 
of the Sudder Court in 1818 had set at 
rest the question of ‘partnership’ in the 
property, not to speak of the evidence on 
that point. And it is difficult to conceive, 
any theory of joint ownerahip which should 
make brother succeed after brother, and then 
suddenly terminate the course of male de- 
scent in favor of the youngest widow. 


But the defendant apparently reste her 
case very much on the fact of commen- 
sality between the brothers, as justifying 
their preference to widows; and in the 4th 
paragraph she asserts that plaintiff is dis- 
qualified by reason of his having lived (ns 
well os his immediate anoestors) separate 
and at a distance fiom the senior branch ; 
and in the 8th paragraph she pute this in 
a different way by objecting to him os a 
jegeerdar. 


Those objections appear to be disposed 
of by Maharajah Shaomboo Nath’s retaro, 
which of course would not have recognised 
Burm Narain if he had been disqualified for 
any such reasons. 


But it is on this part of the case that the 
memorial of Maharajah Ram Nath, which 
I mentioned a little way back, appears to 
me to have so much significance. 


This document is dated 17th November 
1862, and was written by way of answer 
end in obedience to a pul wannal, apparent- 
ly of the Depaty Commissioner, tranamit- 
ting to the Maharajah for explanation two 
copies of uorzees submitted by Malbharanes 
Thakoor Nath Sahes, widow of the late 
Maharajah Shomboo Nath Singh, in which 
she appears to have made certain allegations 
and complaints to the refutation of which 
accordingly the Rajah addresses himself, 


In considering the terms of this petition, 
it is natural to observe that it begins with 
a most important recital. It sets ont the 
contents of the official purwannah to which ° 
it is an answer, to the following effect :— 
“that Koonwar Ram Nath Singh, brother 
“ and heir of the deceased Maharajah 
“ Shumboo Nath Singh, has been appointed 
“ Rajah, * * * © that the dlakaranee, 
“ petitioner, is entitled to maintenance only,’? 

B 


~ 
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. The title of the Rajah being thus fully 


, acknowledged by the official whom he was 


addressing, it was not necessary for him to 
insist upon the validity of that title, or 
else we might have expected to find a clear 
statement of the custom on which that title 
reated ; but he is only concerned to answer 
the particular statements made by the Ma- 
harance, to which his attention had been 
called. ' 


Bat what has struck me very muoh in 
connection with this paper is this. If the 
custom or tradition of the family had been 
what the defendant representa, namely, that 
of brothers living in commensality, one took 
after the other in the absence of male Issue, 
and that the last of sach brothers would 
be succeeded by his widow (the brief ex- 
istence of the posthumous son is little no- 
ticed throughout this case), we shonid most 
probably have found it asserted in the 
petition of this Rajah, for he was precisely 
in this position,—the last of three brothers 
who had one after another succeeded to 
the guddes, not young, married, bat with 
doubtfal.chauces of male issue. 


Is it likely that in such circumstances he 
would not have saved the claim of his own 
wife (the now defendant), as against a dis- 
tant relative with whom he does not appear 
to have been on any terms of intimacy, 


. But he nowhere makes any: reference to 


euch rights, and speaks of the wife of the 
lato Mabnrsjah as being entitled to mainten- 
ance according to the custom of the family, 
‘ just as other Maharances receive,” with- 
out any sort of distinotion. 


Nor does he appear at any time previous 
to his death to have made any such stote- 


’ ment ia her favour, although he might rea- 


sonably bave bəen expected to do so; for 
ahe was only three monthba advanced in preg- 
nancy at the time of his death, and it 
would be of course uncertain of which sex 
the child would be. : 


Another very important point in the plain- 
tiff’s favour is the declaration of the Jadge 
who tried the suit, that in that part of the 
country women do not inherit estates of the 


' lass to whioh the Ramgurh zsemindaree be- 


longs. I understand the Judge to refer, not 
‘merely -to thie district of Lohardugga in 
which he happened to be sitting, or that of 
‘Haxareebagh to which the suit properly be- 
longed, but to the division or province of 
Chota Nagpore; and the deolaration is of 
ghe more importance because the Jgdge is 


rene =~. 


‘Raj of- Ramgarh. 


not merely the officer presiding in the Civil 
Court, but also the head of his district in 
executive matters and necessarily versed in 
the political condition of the province. 


The times and the present constitution 
of our Civil Courts are favourable to the 
advancement of claims which in other days 
would not have been brought forward. The 
pretention which was faintly suggested on 
the death of a former Maharajah bas now 
been set up with more boldness ; but I think 
it has been properly overruled. And I am 
bound to add that, according to my own 
knowledge and beliefin such cases, to reverse ` 
the judgment of the Court below and to 
sanction the claims of the defendant would 
create a most dangerous precedent, and 
would introduce into a large tract of coun- 
try the most serious confusion and dis- 
trust, 


In my judgment, therefore, the decision 
of the lower Court should be affirmed, an 
this appeal dismissed with costa. 


Markby, J.—This was a anit brought by 
the plaintiff to recover’ a large amount of 
real and pereonal property which was.in the 
hands of the Court of Wards. 


The plaintiff alleged that the property in 
question belonged to him as successor to the 
The representative of 
the Court of Wards, who isa defendant, 
claims no interestin or right to retain the 
property, and only asks for costs. The 
other defendant claims also by right of 
succession all the property except that call- 
ed Guddes Khurkur, and this she claims as 
her stridhun. 


The general history of the Ramgurh fa- 


mily and the estates belonging to it during 


the past 100 years is well known and not 
disputed. About the year 1772, the then 
Rajah Mokund Singh having come into 
collision with the British Government on 
account of his refasal to pay revenue. an 
expedition was sent against him. Two 
members of the family, Tej Singh and Jye 


‘Sree Singh, nesisted the British Government 


against their relative; and ultimately the 
estate haviog been declared to be forfeited, 
it was conferred upon Tej Singh by the 
British Government, together ith the title 
of Rajah or Maharajah, which is the title 
generally used in this family, Successive 
potinhs were granted by the British Govern- 
ment to Maharajah Te} Singh and his eldest 
son Maharajah Parash Nath Singh for limited 
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periods, and ultimately on the 25th Í digni = estates, left three sons: Maha: 
March 1790 an ordinary settlement for 10 | rajah Luchmee Nath Singh, who died i in the 


years was made with Maharajah Monee 
Nath Singh, the elest son of Maharajah 
Parush Nath Bingh, which settlement was 
by legislative provision subsequently made 


perpetual, 


In the life-time of Maharajah Monee 
Nath Singh, a claim was made by Boodh 
Singh, the youngest son of Maharajah Tej. 
Singh, to have the family property divided 
in the usual way. The claim was contested, 
aud the litigation was continued after the 
death of Maharajah Monee Nath Singh by 
" his eldest son, Maharajnh Sidh Nath Singh. 
Boodh Singh in that case rested his claim 
to the partition on two grounds, first, on an 
arrangement between the Maharajah Tej 
Singh and his gone made at the time of the 
grant; end secondly, on the general ground 
of inheritance. The Budder Court, confirm- 
ing the decision of the Courts below, consi- 
dered that the alleged arrangement was not 
established by proof; and according to the 
report of the case in the Select Reports 
(Volume II, page 97) “ with respect to the 
“ validity of the claim of the plaintiff ac- 
“oording to the Hindoo law of inhe- 
‘ ritance, the Court observed that this point 
‘‘turned upon the further question whe- 
‘t ther the estate in dispute was to be con- 
“ gidered a common semindaree divisible by 
‘the laws of inheritance, or one of those 
í estates which, by the custom noticed in 
“and abolished by Regulation XI of 1798” 
“ [but restored by Regulation X of 1800], 
* descended to one heir in ‘exclasion of 
“the other members of the family. Ad- 
“ verting, however, to the extent and si- 
‘tuation of the estate, to the semindar 
“£ possessing the title of Rajah, and to his 
‘“ maintaining a sort of feudal establishment 
“of troops and dependant jageerdars, the 
“ Court could entertain little doubt that 
“it was nota common semindaree divisible 
“by the Jaws of inheritance.” The term 
Raj is not used in this judgment, bot the 
Maharajah on that occasion in stating his 
ease says :—" According to the custom of the 
“« mountainous country and the usage of the 
“ family, the estate was not divisible: but 
“that on the death of the Rajah for the 
“time being, he is always succeeded in the 
“ Raj and semindares by the eldest son, to 
“the entire exclusion of the other bran cheg 
“of the family.” 


Maharajah Sidh Nath Singh, who was 
thus confirmed in the possession of the 


year 1842 without issue, but leaving á` 
widow. The widow did not however SO 


.oved, ns ahe would done in the usual course 


of succession to a huaband’s separate estate, 
but the next brother, Maharajah Shumboo 
Nath Singh, didso, He died about the year 
1862, also without issue and leaving a 
widow ; but again the widow was passed 
over and the succession was assumed by 
Maharajah Ram Nath Singh who died on 
the 9th Ootober 1866 leaving his widow,— 
the present defendant. She was then preg- 
nant, and was delivered of a son in the fol- 
lowing April ; bat this son survived only a 
few months, and it was during this period 
that the Oourt of Wards took, possession of 
the estate. On the death of this child, both 
the plaintiff and the female defendant claim- 
ed the property, and the plaintiff bronght 
this suit. 


What we have, therefore, to consider is 
whether the plaintiff has made out his title, 
If ho has not, thisauit most be dismissed 
without regard to whether the widow has 
made out her claim or not. 


Before considering whether the plains 
title is established by the evidence, I will 
state generally what I consider to be the na- 
ture of the claim which the plaintiff seeks to 
establish, and which differs in important 
particulars from an ordinary claim to im- 
moveable property. ` 


I am not aware of any definition of a Raj 
which will enable me to say precisely whe- 
ther or not the succession jn dispute in 
this case is properly denominated the suo- 
cession to a Rej. I imagine that where 
that term is used, it rather representa a 
dignity than an estate—though it may some- 
times be used to include an estate where 
that estate is appartenant to the dignity. 
And from the expressions whieh have been 
currently used in the family, such as “ ascend- 
“ing the guddee,” “affixing the teeluk,” 
and so forth, I imagine that there was inthis ° 
family some ‘hereditary dignity, and this dig- 
nity has been sometimes called a Raj. 


It is at any rate certain that the estates 
now in dispute are not susceptible of divi- 
sion, and that the persons who under the 
ordinary Mitakshara Law of inheritance 
would have keen joint owners were entitles 
to maintenance only. That appears to have 
been disputed in the Court below, but is 
not ia dispute now. Whether this was by 
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koolackar, i. e., family oustom, or hy local 
custom, or how otherwise, has not in this 
case been distinctly asserted. In the case 
in the Select Reports already referred to, 
it was put by the then Maharajah on two 
grounds, but of course only one oan exist 
in point of fact; and I gather that the 
Sudder Court considered that the custom 
which regulated the descent of these estates 
was that abolished by Regulation XI of 1798 
and re-established by Regulation X of 1800. 
But thet custom, as it exists now, is not 
strictly speaking either a family or a local 
one. It is hardly what is usually called a ous 
tom at all. It isthe exceptional course of 
descent of particular catates, not having its 
logal origin in any ancient usage of a family 
or district but In purely financial considera- 
tions, and clearly, therefore, founded on the 
special permission or agreement of the raliug 
power. That exceptional course of descent 
was abolished; but Regulation X of, 1800 
provided that the “ local custom of the 
country” in the jungle mehals and otber 
similar districts shoald nevertheless be con- 
tinaed in fall force. 


“ There is no doubt that this last Regula- 
tlon applies to the distriot where this pro- 
perty is situated, and the Sudder Court 
seems to have thought the snaoocession to 
these estates was governed by It. Bat I 
think it may be considered as a matter of 
great doubt whether these Regulations have 
any application to the oouarse of descent 
either of the dignity or of the estates of 
this family. I think it more probable that 
this is one of those cases in whioh primogeni- 
ture hag been adopted, not for financial :ea- 
sons regarding the estate, asin the cases re- 
ferred to in Regulation XI of 1798, but for 
political reasons regarding the dignity which 
atone time was in all probability, if not 
regal, at least viceregal, and by its very 
nature therefore indivisible ; and it appears 
‘to me that the estates are, as the plaintiff puts 
it in his plaint, appurtenant to the Raj, or as 
dt is put by the Privy Council in the cane of 
‘the Tipperah Raj* (and which comes to the 
` game thing), thestitle to the dignity and to 
the estate are one, ~ 


: If this be the right view of this case (and 

‘I think it is so), tben it is olear that the 
“impartibility of the dignity and estates has 
its origin not in any custom, family or local, 
nor In the Regulations, but in the peculiar 
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character of the Raj itself. The queation 
might, indeed, arise how the estates became 
appended to the dignity, so that they passed 
under one and the same title, whether by 
permission or agreement of the governing 
body, or by family or local custom. This, 
however, is- only a matter of historical in- 
terest, because the orlgin of a particular 
course of deacent is only important as assiat- 
ing to clear up obscure questions of inherit- 
ance which arise under it; but in the pre- 
sent case the estates being appurtenant to 
the Raj, their coarse of descent is, if I may 
so say, absorbed in that of the dignity and 
may be altogether disregarded. Having as- 
certained the successor to the Raj, the suc- > 
cession to the estates follows. 


This point of view appears to me important 
for several reasons. In the frst place, we 
thus get rid entirely of the Regulations XI 
of 1798 ond X of 1800, and thus of a ques- 
tion which appears to me of some difficulty, 
namely, whether all customs being swept 
away in 1793, any custom, except the single 
one of impartibility which alone was revived 
in 1800, could now exist. In the next place, 
it identifies the present case entirely with the 
cese of the Tipperah Raj, snd disposes of an 
argument which has been used here, as It was 
also used there, that the dignity and estates, 
though impartible, must nevertheless in as- 
certaining the course of descent be treated as 
the property of a joint family in which the 
family are jointly interested ; that the only 
exceptional right is that they are held and 
enjoyed by the eldest among the persons, 
who would otherwise be entitled to hold 
jointly ; and that on the death of a Rajah, 
the next successor to the Raj takes not as 
heir, but by virtue of his own previous but 
suspended right. In the case before us, 
both parties have asserted that the applica- 
tion of this rale would be favourable to their 
claim ; but the Privy Oouneil affirming the 
decision of this Court in Fagus oase,” 

expressly hold that this is 
z (I Sutherland's not the rale to be applied 
in such cases, They lay 
down that the principle 
which governs the descent in these oases ia, 
that the heir will be that person who woald 
have succeeded under the Mitackshara Law 
to the separate property, unless that law has 
been modifled by custom. ‘his mode of 
establishing a title may, therefore, be put 
out of consideration, though I shall have to 
refer to it again as throwing light upon a 
document which has been much relied on in 
this case, 
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Lastly, from this point of view, it is clear 
that the exceptional course of deacent of the 
Raj, so far as it ia grounded on the natare 
of the thing inherited, will only warrant a 
departure from the ordinary law of inherit- 
ance so far as the nature of that thing re- 
quires, The nature of the Raj has been 
considered to require that it should be im- 
partible, but it seems hardly impossible to 
assort that the nature of the Raj itself ex- 
cludes any persons of either sex, if they are 
without physical or intelleéfual infirmity. 
If, then, any person is to be excluded, who 
would, as senior in age and nearest of kin, 
under the ordinary Hindoo Law be entitled 
to sueceed, it must be by some custom modi- 
fying still further the peculiar course of de- 
scent which has already sprang from the 
nature of the thing inherited. 


I do not understand it to be disputed that 
the plaintiff's title stands in need of such a 
custom. Unless he oan establish a custom 
to exolude females, he cannot succeed ; 
whether or not the defendant, widow, would 
then succeed is another question. 


The question before us is thus reduced to 
this :— There belong an impartible dignity to 
which property is attached, and the succes- 
sion to which is governed generally by the 
rules of inheritance of separate property ao- 
cording to the Mitakshara, have those rules 
been modified by any local or family cus- 
tom ? 


Such a custom the plaintiff has attempted 
to establish, and the question which remains 
to be decided in this case is whether or no 
he has succeeded in doing so. If he has not, 
then, as it seems to me olear, his suit must 
fail. 

I think it is unfortunate in this case that 
the plaintiff, who relied upon the custom, was 
not called upon to state it with precision. 
Jt is in my opinion next to impossible that 
. a custom should exist, and not be capable 
of being so stated. To my mind, it would 
be a sign that the custom is either obsolete 
or has never been fally established, if it did 
not readily assume a precise form of worda 
familiar to the minds of those amongst whom 
it has to'be applied. No legal skill or ex- 
perience is required to state a custom. Itis 
a mere statement of fact, and nothing is 
more common than to find ignorant people 
stating customs with precision. Indeed, we 
shall find that none of the witnesses in this 
case have any difficulty in stating a custom. 


Very likely from the ignorance or careless- 
ness of those who drew this plaint it might > 
not be therein fully stated; but I think the 
Deputy Commissioner ought to have required 
it to be stated in a definite form, or at least in 
one or more definite forma, when settling the 
issues. I do not think this would have 
been an unreasonable demand on the intel- 
ligence of these parties; and I think ib was 
impossible to try this suit properly without 
having done so. As the issue on this point 
was originally drawn on the 28rd June 1868, | 
it stood thus =—“ According to the Hindoo 
‘ Shastras and the custom of the Ramgurh 
“ family, who, among the different parties 
‘to the suit, is entitled to sucesed to, the 
“ Raj vacant by the death of Ram Nath 
“ Singh’s son, Triloke Nath Singh ?” 


On the 19th August 1868, this issue was 
substituted :—‘‘ According to the Hindoo 
“ Mitakshara Shastros and the customs of 
“the Ramgurh family and country, who, 
“of the different parties to this suit, is en- 
“ titled to succeed to the Raj vacant by the 
“ death of Ram Nath Singh’s son, Triloka 
“ Nath Singh?” This, as appears from the 
record, included both the so-called custom 
as the impartibility and the custom to ex- 
clude females. Intermediately between this 
change in the issue, that is to say, on the I4th 
August, ten witnesses had been examined by 
the plaintiff. When the issue was amended 
on the following day, both parties on being 
naked said they had no wish to examine these 
witnesses further, and the defendant then 
examined four witnesses. On the 17th 
August, the defendant, widow, applied for 
nud obtained a postponement on the ground 
that the insertion .of the word “ country”: 
in the issue might make it necessary for her 
to procore further evidence. The case was 
accordingly postponed for final hearing to 
September 2nd, but it was intimated that 
‘(the other evidence now on the record 
“would be duly examined at once ;” 
by which I understand it to be meant that 
the defendant might bring in any other wit- 
nesses than those alrendy named in the list ` 
at any time until the 20d of September, 
bat that, according to phe irregular mode in 
which evidence is usually taken in this ooun- 
try, the examination of the witnesses al- 
ready summoned would in the mean time 
proceed. On the same day (August 17th) 
notwithatanding the intimation to the oon- 
trary previously made, the lat, 4th, and 5th 
witnesses for the plaintiff were re-called 
and reexamined. On the 27th August, the 
plaintiff examined his 11th witness, On ~ 


1 
a r 


.” which I consider by no means a satisfactory 


æ 
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the 10th' September the defendant called 
hia 5th witness. Most of the documentary 
evidence was put in on the 19th August, 
but some futther documents were put in on 
a date which is not given. My reasons for 
getting out ‘at length these particulars will 
appear presently. 


With regard to the evidence given by the 
witnesses, I most say I have felt very great 
difficulty in ascertaining what was really 
said by them. A printed copy has been fur- 


nished to us of what is called “Notes of 
. evidence,” which I suppose to be the notes 


taken by the Deputy Commissioner, and this 
is placed before us as the materials on which 
we are-to base our decision. But it differs 
‘in many respects from the deposition taken 
in the vernacnlar by an officer of the Caart 
below. The course taken on this argument, 


one, has been to rend the printed copy of 
the Papay Commissioner’s notes, correcting 
it by a reference, as the argument proceeded, 
to the deposition in the vernaoular, I have 
found this course to be in this, as in other 
cases in which it has been followed, ex- 
tremely embarrassing. It is not easy to 
follow an argument on evidence when there 
-is a running conflict all through as to what 
the evidence is, and very difflonlt to decide 
upon evidence which we have to collect from 


. two conflicting sources of information ; and 


as there may still be discnssion as to what 
the evidence really is, I depire to make it 
‘clear on what materials my judgment is 
based. : 

The first witness, Thakoor Jetta Singh, is 
a member of the Ramgurh family. His evi- 


` dence is chiefly confined to the existing state 


of the family, and he says that three widows 


< of Mabarajahs besides the plaintiff are still 
‘alive. He states that “these widows re- 
vel oeive maintenance according to family cus- 


“tom. The family custom is for the widow 
`i Mabaranee to receive land as maintenance 


>“ worth rupees 4,000 yearly. The onstom of 


` es the family ts for the actual heirs to inherit 


` a the whole property. Younger sons get only 


s maintenance.’ Farther on he says that, 
s prior tò Tej Singh’s time, no woman ever 


_ & obtained the guddee ;” and he also says 
a that in this family the son of a daughter 


“u never succeeds.” 


Baboo Thakoor Singh (witness No. 4), who 
‘ig also of the Ramgarh family, says he has 
‘‘ never seen or heard of a woman inheriting 


`- & the guddee in this family. The cystom of 
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“ the family is that the eldest son tnherits 
“ the guddes, the younger sons are Koon- 
“wars and get maintenance jagheers. I 
“know of the family customs by hearsay 
‘from the time of Tej Singh, and by what 
“ I have myself seen from the time of Luch- 
“ mee Nath Singh. I am descended from 
“a branoh of the family which branched off 
‘“ prior to Tej Singh’s time. I never heard. 
“of any woman sitting on the guddee prior 
“to Tej Singh’s time.’’ 


Thokoor Kishen Pershed Singh (witness 
No. 5) is also of the Ramgurh family of a 
line whioh branched off prior to Tej Singh’s 
time. He states that he “ never heard of a 
“ woman succeeding to the guddee, The 
“ eustom of the family is that the elder son 
“ inherits tha guddee, and the younger sons, 
“ the Koonwars, get maintenance jagheers.” | 


Witnesses 6, 7, 8 and 10 sre servants of 
the family. Golab Singh Chowdhry, wit- 
ness No. 6, says he “never heard of a wo- 
“ man ascending the guddee in the Ramgorh 
“family. Zhe family custom is for the 
“ elder son to inherit the guddea, and the 
© younger sons to get maintenance granis.” 


Mahta Toolsee Ram, witness No. 7, saya— 
“In that family females never did attsib. 
“ The family custom is for the elder son to 
“inherit the guddee and the younger sons 
“ to get matnienance.” 


Gunnoo Singh, witness No. 8, a jemadar, 
says-—‘* Since the time that I Lave acen, from 
“that time I know that the custom of that 
“ family is that females never do aitain 
“the guddee.” ' i 


Chowdhry Khem Lall, witness No. 10, a 
moburrir, says—liisthe oustomin thts fami- 
i ly that no woman succeeds to the guddas. 
“ On a Rajah dying, the elder son proceeds 
‘‘ to the guddee, and the younger gets maih- 
‘* tenance.” 

Witnesses 2, 3,9 and 11 are neighbours. 
Thakoor Sirvee Singh (No. 2)’ snys—* No 
‘* Maharanee has ever sat on the guddes ; it 
“ is nol the custom of the famtly.” Tha- 
koor Nond Lall Singh, witness No. 8, 
a counexion by marriage, saye—‘‘ I never 
“ heard of a woman in this family receiving 
“the ‘guddee. Fhe custom of the coun- 
‘try ts that the elder som asoonds the 
“ guddee, and the younger sons get main- 
“ tenance.” Baboo Charuna Singh, witness 
No. 9, also a connexion of the family, says— 
“Tits not-the custom of the family. for 


” 


1871] Civil 


THE WEEKLY REPORTER 


Rulings., 385 





women to sucosed to the guddee. When 
‘there are more sons of a Maharajah than 
‘‘ one, the eldest inherits the Raj and the 
& younger receives maintenance.” 


“Rajah Ram Kurun Deo says that he is 
the Rajah of Beeraote and pays rent to 
the Maharajah of Ramgaorh. “ My family 
“is distinct from the Ramgurh family, but 
“ we eat together and weintermarry. Ma- 
“harajah Ram Nath Singh married the 
“ daughter of my paternal grand unole’s son, 
“and there have been other intermar- 
“riages, The customs of my family and 
a ofthe Ramgarh family are not the same 
“on all points. I know the customs of 
“the Maharajah of Echak’s (i e. the Rem- 
“gurh} family. Our customs as to inhe- 
“ ritance are the same, and in the Maha- 
“ rajah of Eohak’s family no woman up to 
‘‘ this time has sat on a guddes, Nei- 
“ther has such taken place nor have I 
“soen it, and a woman cannot succeed to 
“ the guddee by virtue of the family custom. 
“Te never so happened; hence I say 
“that a woman cannot succeed to the 
tt guddee. No person in my family bas ap 
“to this time died childless. My Raj is 
“ one of 52 generations, and the sons have 
“ continually succeeded all along.” 


These extracts contain all the oral evi- 
dence which I have been able to discovef of 
a family costom by reputation. The prin- 
cipal document is one put in by the plaintiff. 
It is a petition of the husband of the defend- 
ant, the late Maharajah Ram Nath Singh, 
denying the qlaim of the widow of Shumboo 
Nath Singh, who seemed at that time in- 
clined to assert her rights. The following 
is a brief analysis of that petition according 
to the translation (apparently not a very 
sotisfactory representation of the original) 
which has been laid before me. It is dated 
the 17th November 1862. It is not signed by 
any one, nor does it appear to whom it is 
addreased ; but, as both parties have relied 
on it nsa statement madé by Ram Nath 
Singh, I. may so take it It begins by 
referring to two parwannahe of the person to 
' whom it is addressed, which had been sent to 
Ram Nath Singh together with a copy of a 
petition of the Mnhnranee Thakoor Nath 
Sahee, the widow of the Maharajah Shum- 
boo Nath Sing&. One of these purwannahs 
is then recited, and it seems to be an ao- 
knowledgment of the title of Ram Nath 
Singh to the Raj and of the Maharanee to 
maintenance, and to contain a request by the 
Writer, that proper provision for the Mahara- 


nee’s maintenance should be made. After 
this recital, the claim of the Maharanee to 
the suit as heiress is denied by Ram Nath 
Singh, and his own olaim is thus stated :-— 
“ As the Ramgurh semindaree is an anojent 
“ snoeatral property of your petitioner, ao- 
‘“ cording to the family and ancient usage, 
“(the Maharajah) in good health and in a 
“sound state of mind in the presence of 
“ assembled parties marked your petitioner 
“ with the teeluk of Raj and died.” Thea 
he sets out the history of the family from - 
the time of Maharajah Sidh Nath Singh, . 
and points out thet Maharajah Luchmee 
Nath Singh, though survived by his widow 
and a daughter, was succeeded by his bro~ . 
ther; and then he says :—" In view of these . 
“ circumstances, agreeably to the family 
“ usage, law and equity, reason and tradi- 
‘ tion, the Maharanee is entitled, to nothing 
“ more than food and raiment; because your . 
“ petitioner and two others are three full 
“ brothers, and in default of heirs thay suo-. 
“ osad to the Raj one after another.” os 
Then -follows the answer to the second 
purwannah. It again refers to the Mahara- 
nee’s petition, and to an assertion by her 
that Ram Nath Singh lived separate from. 
his brother, Siumboo Nath Singh, and acted 
as his Dewan. This is strenuously denied by 
Ram Nath, who asserts that he and Shum- 
boo Nath were “ full brothers sharing in, 
‘each other’s gain and loss,” and that ha 
only assumed the ,management of the pro-. 
perty according to custom when Shumbhoo- 
Nath became too infirm to transact business.. 
He then gives instanoes of a similar arrange- 
ment to this with regard to the management 
in other families, and denies that his having 
managed the’ business of the xemindarée is. 
any evidence of separation. He goes on to. 
say that, with the exception of himself, no: 
one hed any right in the property ; and. 
‘since Ás was a pariner and had a right, 
“in the Haj no benamee could be effected 
“in his name,” for which reason all the 
business was transacted in the benamee or- 
fictitious name of Kamaree Burgah, a domestic. 
Subsequently he refers to the statement he - 
had already made that the teeluk was affixed’ 
on his forehead, and then again combats the' 
statement that be had separated from, his: 
brother. He then denies some allegations, 
which the Maharanee had made of ill-treat- 
ment, Next, he refers to certain instances ` 
of succession cited by the Maharanee in her: 
petition in her two favour,, and says that 
“ the practice of the jangle mehals is differ- 
ent fom that of other districts, Song 
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instances ‘of the practice and usage of the 
juhgle mebals are here given.” Then he cites 
the case (1) of Palgunge, iu which the bro- 
thir succeeded in presents of the, widow and 
nephew of the late Rajah ; (2) of Koonda, 
in which the nephew succeeded in presenoe 
of the late Rajal’s widow ; (3) of Gowan, 
in which a cousin in the fourth degree suo- 
ceeded in presence of a female (the widow, 
no doubt) and a nephew of the late Rejah: 
“ whereas,” he says ‘ your petitioner is the 
“ Full brother of the late Maharajah and lived 
« {n commensality with him :: hence he is en- 
“ titled to the Raj, considering his right from 
“ny pointofview. The instanoes adduced 
“ofthe Tekaree Rancearenotsuffloient. The 
‘share of Baboo Motee Ram Singh was divi- 
“u ded by the Court. Moreover he left no near 
“heir, and consequently the Hanees came to 
«possession ; but the osse of your petitioner: 
‘sig different, for he is fall brother, lived in 
“the same house and ate at the same table 
‘(with the Maharajah, and received by the 
46 Maharajah’s own hands the mark of 
ttiteeluk.” The rest of the petition is taken 
up with again denying the Moberanee’s 
complaints of ill-treatment, and offering to 
allow her a suitable maintenance. 

J 

‘The only other document relied on isa 
return filled up by Maharajah Shambhoo 
Nath Singh, at the request of the Agent of 
the Governor General, dated the 22nd June 
1846. - It relates to the succession to the 
Raj and the Ramgurh estates, and there is no 
mention whatever of his wife in that docu- 
ment as bis heiress. But the plaintiff, who 
relies‘on this document, has not shewn 
whether or no Maharajah Sumbhoo Nath 
Singh had then a wife, and farther the form 
in which the information is asked for itself 
to some extent preclades the mention of the 
wife. It therefore appears to me of little 
value. 

, After much conelderation, I find myself 
unable to arrive at the conclusion that this 
evidence establishes any family custom which 
would exclude females. I take it that In 
order to establish a koolachar, or family 
oustom of descent, you must at least show one 
of two things,—either a clear, distinct, and 

sitive tradition in the family that the 

oolachar exists, or a long series of Instances 
of anomalous inheritance from which the 
koolachar may be inferred, 


' It is sajd in a case reported in II Select 
ta, p: 117, that “to legalise any devia- 
Goi frow the strict letter of the lay, it is 
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“ necessary that the usage should have been 
“prevalent during a long succeasion of an- 
“ oestors, when it becomes known by the name 
‘fof koolachar.” But I imagine that a. dis- 
tinct tradition in the family would supply 
the place of ancient examples of the applica- 
tion of the usage. 


The evidence above stated, however, fails to 
convince me that in this family there is any 
clear tradition that by special- family custom 
females are excluded from inheritance. 


Of the eleven witnesses called all state 
what the custom is. Six witnesses, of whom 
three are members of the family, one is a 
neighbour, and two are servants of the family, 
state the custom without any reference to 
the exclusion of females. Four of whom, 
one is a neighbour, one is a distant oon- 
nexion, and two are servants of the family, 
state that by custom females are exoluded. 
The witnesses who state the custom to 
exclude females are, therefore, not only 
fewer in number, bat considerably inferior 
in means of knowledge to the witnesses who 
omit that statement. Indeed, the omission’ 
of all the members of the family to state 
the custom fo exclude females is to my 
mind almost conclusive against there belog‘ 
any clear and distinct reputation in the 
family that such a custom exists. 


Next to the members of the family, by 
far the most important witnesses is the 11th, 
Rajah Ram Narain Deo. Indeed, I am not 
sure from the evident care and detail with 
which his statements are made, and his know- 
ledge of the subject, that he is not the most 
important witness of all. Yet to my mind, 
he as much as admits that there is no family 
tradition on the subject. Having said “a 
woman cannot succeed by virtue of family 
custom,” he immediately adds “ it Aas never 
so happened, hence I say that a woman 
cannot succeed to the guddee.” I oan only 
look on this as an inference of a custom by 
the witness from a certain series of events, 
but that is an inference for the Oourt dnd 
not for the witness. How far that inference 
is justified I will consider presently. 


This evidence would, in my opinion, 
scarcely afford ground for inferring a family 
custom if it stood slona But it appears to 
me to be much weakened by the petition of 
Rom Nath, which seems to me to make very 
strongly against any tradition in this family 
that females are excladed. 


For whatever reason he may have been 
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that Ram Nath was at that moment strongly 


contesting the rights of hia brother’s widow, 
and desirous of placing his own title on the 
strongest grounds. He would, therefore, 
assuredly have inserted so complete an 

` answer to the Maharanee’s claim as a family 
custom to exclude females would afford if 
he had been aware of its existence. Bat 

` from beginning to end I find not the least 
trace of it. The ground on which he bases 
his claim to the Raj and the estates are 
perfectly olear; firat, because he has been 
marked with the teeluck by the late Maha- 
rajah; secondly and principally, because he 
and the two last Maharajahs were fuli 
brothers joint and undivided. It seems 
to me that he refers to family usage only as 
establishing the impartibility of the Raj, 
and that he takes up exactly the position 
which was assumed by the plaintiff in the 
Tipperah case, and which though declared 
by the Privy Council to be erroneous is not 
an uncommon notion, namely, that a fall 
brother succeeds in preference to the widow 
to ancestral impartible property. I take 
this petition to fall as evidence Little short 
of a categorical statement by Ramnath that, 
as far as he knew, no.trace of any custom 
to exclude females generally existed in the 
family, and being made by a person strongly 
interested in asserting suoh a oustom it is 

„entitled to full oredit. It seems to me 
scarcely possible that any tradition of such 
a custom could exist in the family without 
Ramnath having been aware of it, and I do 
not find in the petition any sign whatever 
of carelessness or inability such as would 
lead me to suppose that he would omit so 
important a statement, 


Tt seems to me, therefore, that the attempt 
- to establish the family custom by evidence of 
reputation bas failed. I very much regret 
that there should bè a difference of opinion 
on this point, and I regret that we have 
not here the assistance of the Deputy Com- 
missioner who heard the evidences. He finds 
very clearly on the evidence that by family 
custom the Raj is impartible, but he expresses 
no opinion whatever on the oral evidence 
of family custom to exclude females. He 
seams to me to base his opinion on that point 
on entirely different grounds. 


I will now take the evidence of cases of 
anomalous descent from which the custom 
to exclude females is sought to bo inferred. 
This consists of two paris, first, the uniform 
statement of all the witnesses that they never 
knew or heard of a woman succeeding to the 
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guddee in this fdmily ; and secondiy, th» fact 
that in 1842 and again in 1862, the widow 
of a Maharajah was passed over in favour 
of a younger brother.’ 


With regard to the firat part of this evi- 
dence, if we take the view that the Deputy 
Commissioner seems to have taken (see his 
judgment, page 20 ad fin.) that there is no 
evidence of the suoceasion prior to Tej 
Singh’s time, and that we must judge of the 
custom entirely from what has happened 
since that time, there is, of course, nothing 
in it whatever. From Tej Siogh to Lauch- 
mee Nath son succeeded father In regular 
course, and the occasion for exolusion of a 
widow never arose. And upon the whole, 
though some of the witnesses seem to assért 
as a matter of family bistory that no woman 
has ever been known to suoceed, yet I think 
the Deputy Commissioner has rightly con- 
sidered that this is not to be relied on ‘ns 
establishing a general exalasion of females. 
Succession in the direct line of father and 
son 10 or 12 generations would not be at all 
extraordinary ; and even if a person out‘of 
the direct line were known to have succeed- 
ed, this would be nothing unless it were also 
known that the deceased Maharajah In that 
case left a widow or daughter. Moreover, 
looking to the condition in -whieh this ‘dis- 
trict was for many years prior to our océu- 
pation of it (see some extracts from a letter 
of the Collector, VI Select Reports, p. 134), 
I think it would be difficult to draw any in- 
ference of legal rights from the events of 
that period. It seems to me, therefore, 
easy to account for what the witnesses say on 
this point without referring it to the excla- 
sion of females. by family-oustom. I think, 
therefore, that the only reliable evidence of 
actual exclusion of females, who would 
otherwise have been entitled to inherit, is‘in 
the two modern instances. We are, how- 
ever, yery imperfectly informed of the eir- 
cumstances under which these two ladies 
were excluded. In the first instance, the 
point does not appear to have been much 
contested. The second instance is so recant 
that it is still quite open to*the widow in 
that case to assert her rights. Moreover, if 
we may- judge from the petition of Ram 
Nath which has been already referred to, che 
widow of Shumboo Nath Singh yielded, not 
to any assertion of a custom to exclude 
females, but to the erroneous view which, as 
we have seen, Ram Nath took of the nature- - 
of the right of sucoeasion to an impartible 
Raj, namely, that a joint brother did succeed | 
under the ordinary law in preference to tha: 
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widow to property of this desoriptign. On | local costom was gone into, the plaintiff 


the whole, theréfore, I cannot infer any’ 
family custom to exclode females from the 
actual course of descent, 


. They comes the qnestion whether there is 
a local custom that women are excluded. I 
cgnelude fram the evidence that this is the 
Iqcal opstom relied on, thopgh, as I said 
before, by a very serious error the plaintiff 
was uot called upon to atate before the evi- 
dence was gone into the exact cpastom on 
which he relied. Hyen stated as I now state 
it, the custom is extremely vagne; yet 
nothing more deflnite than this has bean 
stated either in evidence or ip argumenf, or 


~ even in the judgment of the Qonrt below. 


Ido not know now in what district the 
custom ia said to prevail, or in regard to 
what kind of succession or what sort of 
estates. According to English law, I ima- 
gine that such a proceeding as this would 
not be allowed, but the plaintiff would be 
obliged to state the district in which the 
custom was alleged to exist and to oonfine 
his evidenoe to that district, Take, for in- 
stance, a case whore a plaintiff alleged the 
-oustom of a manor. He woald not in general 
be. allowed to show what the cystom was in 
other adjoining manore—(Dake of Somerset 
o¢raus Francis, I Strange, p.654 ; Marquis of 
Anglesey versus Lord Hatherton, 10 Meeson 
and Welsby, p.219), But, as pointed ont by 
Tord Mansfield in Furneanx and Hutchins, 
Gowper, p. 808, he may do so if he states the, 
custom as a general oustom of the whole 


county (not “a general custom of the 


cpuniry ° as this passage is sometimes 
quoted, a county. being a well defined. 
and ancient division of the kingdom). 
So in fhe case reported by Lori Hale 
(Hargrave’s Tracts, page 84) the custom is 
Igid as “ the custom of that country, “ that 
is.the country on the borders of the river 
Beverp-—{ See also the observations of Lord 
Ellenborough in R, cergus Ellis, I Maule 
and Selwyn, p. 662). Soin India, the opstom 
might.be, jaid athe cugtom of a sillah or: 
other similar district. ‘Chis rple appears to, 
me to be not an SPEY rule of evidence, but, 
as nted out by Lord Abinger in the case in 
_10 Meeson and Wolsby, p. 285, to be founded 
in good sense ; because if there is not some 
imitation ,of this kind, itis plain that the. 
opetom of one district moh be gradually 


. extended indefinitely in all direction. Had 


the’ objeption begn taken, I think that in 
is case the sae would have. had a 
right so.reqnire that before any evidence of 


should state the locality to which the cus- 
tom was alleged to apply. _ 


The evidence produced by the plaintiff in 


support of the local custom is most singular. ` 


The witnesses ara none of them asked as to 
the general oourse of inheritance in any 
district, but as to what bas happened in eleven 
specified estates selected, os I imagine, by 
the plaintiff himself. In three of these only 
were the witnesses able to give any parti- 
culare'of the descent, and it is rather re- 


‘markable that those are the very same three 


to which Ram Nath referred in the petition’ 
I have already discussed, namely, Palgunge, 
Koonda and Gewan. The witnesses alto- 
gether refrain from stating that any local 
custom exists ; and it is left to be inferred 
from those three instances of exclusion. The 
omission to state the locality over which tha 
alleged custom prevails makes it difficult to 
deal with this evidence, All these three 
places are said to be now in Zillah Hasarce- 
bagh; but that I imagine to be quite a mo- 
dern political division. This property and a 
large tract of the Aurrounding oountry wos 
originally comprised .in Zulah BRamgurh 
(Regulation II of 1793, Section 2). Suab- 
sequently, a district was formed under the 
name of jungle mehals, but which included 
no part of the Zillah of Ramgurh. ‘It was 
formed entirely of portions of the Zillahs of 
Beerbhoom, Burdwan, and Midnapore ( Regu- 
lation XVIII of 1805). Subsequently, the 
Zillah of Ramgurh was abolished, and a por- 
tion of Ramgurh, including these estates, a 
great part of the jungle mehala, and what 
was then Midnapore, were made Non-Regu- 
lation districts and put under the superin- 
tendence of an Agent of the Governor Gén- 
eral (Regulation XIII of 1888), for whom a 
Commissioner has been since substitated (Act 
XX of 185. Thie Commiasionership is 
now divided into four Deputy Commilssioner- 
ships,—Haszareebagh, Manbhoom, Lohardug- 
ga, and Singbhoom. But these divisions have, 
I imngine, been made solely with referenge 
to the convenient transaction of business, and 
¡do not correspond with any ancient divisions 
of the country. For the pregent purpose, 
‘therefore, the fact which was so much relied 
ion that these there estates and Ramgorl are 
jall in the same district of * Haxayechagh 
seems tp me to be immaterial. It seems to 
me that it would be absurd to find that this 
was a local custom of a modern division 
like Haxareebagh; but if not af Haxareebagh, 
to what other locality is if suggested tọ- 
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belong? I should say thaf td eftablish a 
lodal custom to exclude females from inherit- 
anos by instances of exclusion, a district 
must be stated in which the custom id now 
and for a long time bas been prevalent, and 
which includes the property in dispute. 
‘The district might be defined geographically 
as it might correspond with some ancient 
litical division. A sufficient number of 
nstances of execlusion within that locality 
must then be addnoed to establish that the 
custom extends to the whole district and 
therefore governs the succession in dispute. 
It appears to me, however, that the plaintiff 
in this case has entirely failed to bring the 
evidence up to this point. Moreover, I 
think the effect of the instances given is 
greatly weakened by the uncertainty in which 
it is left, whether or no these three estates 
are held as ghatwalee tenures. If that be 
60, and it is a point on which the plaintiff’s 
Yitnegess ara not agreed, the exclusion of 
females might possibly be accounted for 
without resorting to any such inference as 
the general exclusion of females in the 
district, 


Moreover, I think the petition of Ram- 
nath of 1846 shows clearly that he was as 
little aware of any local custom, which 
would exclude females, as of family custom 
to the same effect. Ifthere had been such 
a local custom within bis knowledge, he 
would certainly bave mentioned it; and I 
think that it would be most strange if he 
had not then ascertained all the special rules 
of inheritance applicable to the question, 
whether peoullar to his own family or to 
the district in which he resided. 


The Deputy Commissioner says, however, 
in his judgment (page 28 ad fin.) that the 
urh estate is “a large feudal tenure 
which is not divisible, and that it ia a matter 
of notoriety that in this part of the coun 
women do not inherit such estates, the 
being disqualified by sex from performing 
All that it is incumbent on a Rajah to per- 
form.” With regard to the last part of this 
statement, there is no evidence beyond that 
of two of the defendant’s witnesses as to the 
duties of the Rajah. They say that it was 
customary for the Maharajah at times of 
poojals to sig under the umbrella and to 
hold outcherry outside; and that this the 
Ranee could not do. But there is no evi- 
denoe that this is an indispensable céramony ; 
and like many other ceremonies usually per- 
fotmied by men, but not usually performed 


by wozhen, i¢ might, as far as I am aware, 
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be omitted withous any serious consequences 
arising. I am not sure I understand fn 


‘what sense the Deputy Coromlasioner calls 


the Ramgurh estate a “ feudal tenure 3” bub 
as I shall show presently the terms on 
which the Rajah holds his estate are those 
of an ordinary semindsr, As to the 
notoriety of the custom, I have some doubts 
whether this is a matter on which a Jadge 
is entitled tó give the results of his own ex- 
perlenca If I am at liberty to consider this 
statement, I should have no hesitation in 
saying that it is the’ strongest part of the 
plaintiff's case. My chief objection to this 
statement is the very vague terms in which 
it is made. Jam quite at a loas to know 
what district the Deputy Commissioner 
refers to when he speaks of “this part of 
the country.” Ho may mean his own dis- 
trict of Lohurdugga; but if so, that is 
nothing to the purpose, for this property is 
notin Lohurdogga, but in Hasxareebagh ; 
and this suit only came to be tried by tha 
Deputy Commissioner of Lohurdugga by an 
accident, Again, he seems to consider that 
the custom applies only where the owner of 
the estates has to perform duties which a 
woman is' by her sex disqualified from per- 
forming; but if so, is does not apply to the 
Ramgurh estates, for the Maharajah has not, 
and never had as far as I oan discover, any 
such duties. 


It ie certainly remarkable that if therd 
does exist a local costom to exclude females! 
so-notoriotis as stated by the Deputy Oom- 
missioner and covering any extensive district, 
that it is not noticed in any work upon the 


Hindoo Law of Enheritanece, either genéral 


or special, as far:as I aur able to discover. 
The custom of primogeniture, as it is sohe 


‘times called, but as it is more correofly calli 


ed of impartibility, ds observed in' this part 


of India, has been the subject of legislation 


and has frequently been notleed by text 
writers, and the succession in this very 
family has upon that point been more than 
onte referred to. Strange, Jaganatha, Shama 
Choro Sirear, Harington, and Macnaghten 
all réfer to the custom of primogeniture or 
impartibility in tbis locality, but not one of 
them speaks of the exclusion of females 
Had such a custom been notorious as a local 
custom, I should think it must have been 
known to Mr. John Harington; and had it 
been known to him, I think it ie hardly pos- 
sible that he would have omitted to mention 
it in that part of his Analysis where he dis- 
eusses the departure from the ordinary law 


of inhgritance which has takem place in these 
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very districts (Volume I, part I, pages 
194 and 199), . 

T -do not, of course, mean it to be inferred 
that the exclusion of females from succession 
is unknown in India. Since this case was 
argued, I have seen a list of 25 questions ad- 
dreased to certain Rejahs and Chiefs in the 
Regulation and Tributary Mehals, and the 
answers thereto illustrating the succession 
to those guddees. It is clear that in those 
casos, if those statements are reliable (and 
I believe them to be so,) females ere ex- 
cluded, if not altogether, at least to a very 
‘great extent, This district is immediately 
south, and almost adjoins the district of the 
Assistant Commissioner of Lohurdugga, and 
his statement as to the notoriety of the cam 
tom may perhaps be thus accounted for. 
Bot it is hardly necessary to repeat that 
until some connection, either geographical or 
political, is shown to exist between the dis- 
tricta, there is no ground for inferring the 
custom of one district from its existence in 
auother; and as far as I am aware, the 
country above designated as “ Regulation 
and Tributary Mehals” is entirely distinct 
from that in which the Raj of Ramnuggur is 
situate and which has been generally known 
aa the Jungle Mehals. . 


The course of inheritance in the case of 
impartible property is indeed almost always 
spoken of as if it went entirely in the male 
line, but it is clear to me that this is only an 
adaption of the Hindoo form of expression 
“ puttro powiradt,” which is the ordinary 
expression which is used to indicate heri- 
tabillty, and whioh is, I believe, always 
understood to inclade females. That by 
the general Hindoo Law females are not ex- 


cluded from suocession to a Ranj is, I believe, |, 


unquestioned. 


' In the much contested case of the Shiva 
Gunga Raj, a woman eventually succeeded 
without its ever being suggested that any 
such general rule of exclusion was known to 
exist— (ses 9 Moore, pp.589 and 605).* Jags- 
natha says (Book 2, Chapter 4, Section 15, 
page 118) :—* If the King give the whole 
“ of his dominios to his eldest aon qualified 
“ for the empire, although his other sons be 
“ wold of offenoe, the gift is valid.’ He 
says nothing about the exclusion of females ; 
and eten in this respect, in a curious passage 
‘at page 127, be hints a doubt whether some 
' modern princes, who are not independent in 
the- government of their subjeaqjs, but merely 
' ` employed in levying therevenue of the para- 
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mount, should be considered as princes. 
Of coarse, as against clear and ample evi- - 
dence that the local castom existed, or that 
females had been over and over again ex- 
cluded, these speculations would be nothing ; 
but I think one is justifled in referring to 
them in the present case. . 


The direct evidence in support of the 
local custom is at the vary best meagre and 
weak, and the most valuable testimony is 
that of the Judge himself speaking from his 
own experience. 


The materials at my command for testing 
the valae of the Deputy Commiasioner’s 
opinion on this point are not very ample, but 
the resalt of such investigations as I have 
been able to muke leads me to doubt the 
existence of such a local custom as is assert- 
ed. It leads me madowòtsdiy to the conclu- 
sion that there is none so notorious and so 
general as to be judicially noticed without 


d 


proof. : 


There was indeed one argument used to 
which I was at first inclined to give con- 
siderable weight, It was asked by tho 
counsel for the plaintiff, if women succeed 
in this district to estates of this nature, 
why did not the widow prove instances 
of it? And it was pointed out that the 
case was adjourned expressly in order to 
give her time to enquire into the custom 
of the country, and yet she produced no 
one to speak to it, whereas prior to the 
adjournment, namely, on August 18th, one 
of her own witnesses, Banee Jyenundan 
Dose, had stated that in the district of 
Hasareebagh no woman had to his know- 
ledge ever succeeded to the Raj. What 
exactly occurred with reference to this ad- 
journment I have stated above; and it 
certainly does at first sight appear remerk- 
able that, if it were possible, the defendant 
should not have taken this simple course of 
disproving the customs; and. under some 
circumstances I should have presumed that 
search had been made, and that not a single 
instance of a female succeeding to a Raj in 
the immediate neighbourhood of this pro- 
perty at any rate could be produced. I 
should still have wished to know how many 
persons are of that dignity in that 
neighbourhood and something*of their his- 
tory, but from the evidence I presume that 
there are other Rajs besides Ramgurh at no ‘ 
great distance, and it would have been ne- 
cessery therefore, to consider the effect of 
this inference from absence of proof on the 


t 
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part of the defendant, Bat, on considera- 
tion, I do not think it safe to presume 
either that such a search as I have indicated 
has been made, or what would be the 
reault of it if it had taken place. We have 
a very careful and accurate report from the 
Deputy Commissioner of all the proceedings 
that took place in the Court below, and we 
eso how vague the inquiry was to which 
the attention of the parties was directed. 
As I have already remarked, I do not find 
either in the issaes or in any part of there 
proceedings any statement on the part of the 
plaintiff of what local custom he intended 
to prove. As already pointed ous, the wit- 
nesses re-called by the plaintiff on the 17th 
August, and that oálled on the 27ih, made 
no assertion of any general oustom,—they 
only particularized certain estates in which 
women had been excluded. To this the 
defendant may have rested content to an- 
swer that these instances proved nothiug 
in regard to the property in dispute, and 
that one of the plaiutif’s own witnesses 
admitted them to be ghatwal estates. 


Some attempt was made to show that the 
terms of the tenure of these estates Imposed 
duties upon the semindar which a woman 
was unable to perform. I do not think so. 
This appears to me to be an odinary zemin- 
daree tenure. The pottah under which 
the estates are held oontaln a clause which 
imposes duties on the semindar in the nature 
of police duties, but it only extends to the 
protection of travellers and to the arrest of- 
criminals. These I imagine are the ordi- 
nary daties of zemindar. The zemindaree 
sunnud granted by the Mogul Government 
to Ram deewun, the semindar of Rajshahye 


in 1735, contains a precisely similar clause. 
to that in the Rajah of Ramgurh’s pottah' 


(Harington’s Analysis, Volame ILT, page 
279), and Ram Jeewun was succeeded on his 
death by his widow, the Ranee Bhowanee 
(Id., page 811). There appears to me to be 
no analogy between these duties and those 
of a ghatwal, which are of a mach more 
general character and which are usually 
expected to be personally discharged. 


On the whole, although I feel much dif- 
fidence in coming to a different conclusion 
from that of the Deputy Commissioner upon 
a point of this kiod, yet I cannot think 
that avy local custom has been established 
with that clearness and defluitivenesa which 
would justify a departure from the ordinary 
rule of inheritance. Between impartibility 
and the exolusion of females there is no 
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connexion whatever, and it lies on the 
plaintiff, therefore, to establish the exclusion 
upon which he relies; and this I think 
he. has not done., I am not prepared to say 
that the investigation has been a satisfactory ~ 
one, and had the law allowed it I should 
for my own part have been moat anxious | 
to have had a farther enquiry., But that 
course has not been even suggested to ua, 
and I do not think that on our own motion 
we have power to-direct it. The case is 
very innch in the same condition as that 
of Rae Manick Chand verses Madho Ram,* 


which was recently before the Privy Oouncil 


(III Bengal Law Reports, P. O.) 


If the plaintiff has failed to lay before us | 
the best evidence whieh might have been 
got he alone will suffer, No other title 
ought in any way to be affected by this 
deciston. 


On the evidence before us, I think no 
custom elther family or local to exclude 
females has. been established. I think, 
therefore, that the plaintiff has failed to ' 
make out his title; that the desision of the 
lower Court ought to’ be raversed, and his 
suit dismissed with costs in this Court and ` 
in the Coart below. 

Of course, I express no sort of opinion 
whatever whether or no the, defendant has 
proved her utla to any part of the Be 
perty. x 


The 14th April 187. `° 
Present: 


The Hon’ble W. Ainslie and G.C. Panl, 
Judges. 


Motioce of enharcement — Oleuse 1 
. Bection 17 Act X. 1859. 


Case No. 1650 of 1870 under Act X of 
1859, 


Special Appeal from a decision passed by 
the Judge of Nuddea, dated the 20th 
April 1870, reversing a decision of the 
Deputy Collector of Koosteah, dated the 
15th December 1868, 


Koomar Paresh Narain Roy (Plaintiff) Ap- 


pellant, : 
versus 27 
Gour Soondar Bhoomick (Defendant) Re- - 
a spondent, 





ai 
+ bee, * 


* 11 W. R, P.O, p 4 


- Otel 
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Baboo Mohinee Mohun Roy for Appellant. 
' Baboo Bhowanes Churn Dutt for Re- 
spondent. 


A dbtice tó the‘effeck that the Hot’ 
to be enhanced on 


Bema ipat paid! 


s rent wis llable 


AEE EA 


Cites 1 Seon 17 Act X of 1859, 


Ainslie, J-—Tum ' oase now before us 
appears to be exactly similar to the case 
reported in the XII Weekly Reporter, page 
687. 


The hotice which was issued to the ryot 
in this case was to the effect that his rent 
ig liable to be enhanced on the ground that 
he was paying ata rate lower than that 
paid by “equal ryots”, the Bengnlee words 
used being tollo projak ;. and this seems 
to be sufficient to show that the evhance-. 
ment was under the lat Clause of Section 
17 Act X of 1859. When the case came 
before the first Court, the defendant does 
‘not appear to have taken any objection that 
the notice was insufficient, and that he did 
not understand its: terms; and from the 
second issue laid down by that Court, it is 
perfectly clear that the parties went to trial 
‘upon the, merits, aud noton any technical 
‘question. 


Wo think we ought to follow the judg- 
ment of this Courtin the case above refer- 
red to. We, therefore, decree this appeal, 
and remand the case to the Judge to try 
it upon the’ ‘merits. Ench party will pay 
his own costa of this appeal. 


ee ae 
The 14th Apuil 1871. 


Present: 


The Hon’ble W. Ainsiia and G. C. Panl, 


i Judges. 


Breach of contract—Agent’s right of 
action—Damages. . 
Case No. 1685 of 1870. 

Special Appeal from a decision passed by 
‘thé Judge ‘of Nuddea, ‘dated ihe 27th 
Hay 1870, affirming a decision of the 

` Subordinate Judge of that District, da- 
ted the TH September 1869. , 
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ten ee 


“Soortndronsith Roy (Defendant Apeh: 
lan 


wersus 


Rughoobur Dyal A wostee and another (Plaine 
tiffs) Respondents, 


Baboo Rash Behares Ghose for Appellant. 
Mr. Sanderson for Respondents, 


question of competency ee a 
PEA ical tage el eae anne ce ai 
ted to be raleed in special appeal. 

Ordinarily on a breach of a contract of sale the vendor 
oan only reoover as against the purchaser the differen 
between the price contracted for and the prios at w 
the vendor might or could have sold the goods at she 
time of the broach. 


Faul, J.—Ia this case we ure of opinion 
that the special appeal must fail, There 
are three points made in special appeal, 
firat, that the parties who institated this suit 
as plaintiffs are simply agents in the matter 
of the contract, and therefore the suit would 
not lie. Now, itia nota general proposi- 
‘ton of law that an agent who effects tha 
contract cannot sae. If he is a bate agent 
without having any Interest whatever, he 
may not be able to sue; but where he has 
an interest, it is quite clear that he can bué, 
It is sufficient, however, to.say for the 
purpose of meeting this objection, that it 
was not taken at the initial state of the 
case; and therefore it would be very unjust to 
allow it to be taken now in special appeal. 
Besides, the non-taking of the objection in 
the lower Court satisfies us shat the parties 
did not in reality intend to take it, because 


| they were fully satisfled that these plaintiffs 


were really entitled to sue. 


The next point made is that the plaintiffs 
did not prove that they were ready and 
willing to deliver the indigo seed contracted 
for. On this point, it is only necessary 4 
say that it wae never raised in eithér o 
the Courts beyond its being involved in the 
general allegation made by the defendant 
that the plaintiffs had first broken the con- 
tract; and that both the lower Courts have 
found that the plaintiffs Lave not committed 
any breach of the contract, and that it.is 
the defendant who has broken it, This 
finding of the lower Courta also disposes of 
the objection. of the defendant that the ' 


„plaintiffs were not in a position to fulfil the 


terms of the contract. 
The sole question, then, that remaing is 


whether tlie damages have been assessed by 


1871.] Cici THR WEEKLY 


the lower Courts on a correct principle. 
Now, there oan be no doubt of the general 
principle contended for by Baboo Rash 
Beharee Ghose on behalf of the special ap- 
pellant, that ordinarily speaking on a breach 
of contract the vendor çan only recover as 
against the purchaser the difference between 
the price contracted for and the price at which 
the vendor might or conld havesold the goods 
at the time-of the breach ofthe contract. At 
the time when the breach of this contract mast 
be supposed to bave taken place, the indigo 
seeds could not be sold at aby price at all, as 
found by both the lower Courts. This was 
a contract in which ‘no time waos fixed for 
the delivery of the indigo seede. It would 
therefore be implied that the parties should 
have a reasonable time to fulfil the conditions 
thereof. There enn be no doubt that the 
indigo seeds would not be purchased after the 
month of April, and I think the plaintiffs 
were bound to wait until the sowing senson 
was onded before they could elnim any com- 
pensation from the defendant, The plaintiffs 
have very properly waited until the end of 
of that season as found hy both the Courts. 
Therefore, the damages to which the plain- 
tiffs are entitled ‘would be the price contract- 
ed for minus the value of the indigo seed 
sfter the sowing season, namely, the price 
contracted for minus nothing at all, I con- 
sider, therefore, that the decisions of both 
the lower Courts, having réference to the 
special facts of the case,’ have proceeded on 
a correct principle in assessing the dam- 


agos. 


'Suoh being the case, I think that the de- 
croes of the lower Courts must be af: med 
and this appeal dismissed with coats., 


Ainslie, J.—I concur. 
oor 
The 14th April 1871. i 
Present: 


The Hou’ble F. B. Kemp and F. A. Gloyer, 


ieee . Judges. , 
Mnhancement of rent-Alternative 
Pleas. i 


Case No. 1771 of 1870. 


Special Appeal from a decision passed by 
the Officiating Judicial Commissioner of 
(Chota Nagnore, dated tha Brd June 
‘1870, reversing a decision of the Assis- 
fant Commissioner of Maunbhoom, dated 
the 80th September 1869, 


y 
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Nil Monse Singh Deo, Bahadoor, (Plaintiff) 
Appellant, 


’ versus 


REPORTER. 


i 


Anunt Ram ` Patnaik and .otherg (Defen- 
dants) Respondents. 


Badoos -Qo th Mookerjes and Bhowa- 
noo Churn Dutt for Appellants. ; 


Baboo Kalee Kisken Sein for Respondents. 


arne or of rent at an. d rate, 
endents protect mo 

potiah of old date whioh had bese lr eae a 
also pleaded the ‘from uniform 
payment for more 10 yours : En F 


Piga a gt defendants’ a ae 
t that potteh was no reason they 
should uot tecallowed an cproccmine to prove the 
‘uniform payment pleaded. 


i 
Glover, J.—Tts is a salt for arrears of 
ront at an enhanced rate after notice for the 
year 127+, amounting to rupees 840-12 on 
510 beegahs of land. The defendants plead- 
ed that they were protected by a mokurrares 
pottah dated in the year 1192, and that 
they had paid.a uniform rate of rent of 72 
rupees 6 annas for more than 20 years, and 
were entitled to the presumption of ‘havlug 
paid at that rate from the date of the per- 
manent settlement, This latter ploa appa- 
rently was taken because the pottah is 
stated to have been destroyed some years: 
before the sult was instituted. At all events 
it was not produced. 


The firat Court decreed for the plaintiff, 
holding that the defendants had not been 
able to prove that they held under the mor 
kururee pottah. On appeal, the Judicial 
Commissioner remanded the case to try 
whether or not the defendant had been able to 
show that he had-held the tenure at an un- 
varied rate of rent for a perjod of 30 years, 
and was-therefore eutitled to the presamp- 
tion of law arising under Act X of 1859. 
The first Court, after remand, again decreed _ 
the ase in favor of the plaintiff, and this 
degision the Judicial Comuridsioner has now 
reversed. = 


In specia! appeal, it is contended that as 
there was no proof on the part of the de- 
fondanta that they held under a mokurrures 
pottah, they are not entitled to any pre- 
sumption of having held the 'land from the 
time of the deéennial settlement. This ob- 
jection appears to us untenable, I 
had been any finding by the Courts below 
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that the defendants had come into Court 
‘upon a pottah which was faund to be spuri- 
ous, it then would have been a different 
thing and the defendants would not have 
been allowed to shift their case and endea- 
vopr to protect their holding by proving 
payment of rent at. uniform rates for 20 
years, after they had failed onder ciroum- 
stances of fraud in setting up their substan- 
tinl plea of a mokurruree pottah ; but in this 
caso the only thing that has been found 
‘againe( the defendants is that they had uot 
been able to adduce sufficient proof of that 
pottah, which, considering that the pottah 
was dated so far back as the-yoar 119% and 
was apparently lost many years ago, was not 
very wonderful ; and we think there is no 
reason why the defendants should not have 
been allowed an opportanity to prove, if 


they could do so, the uniform payment of: 


rent by them for a period of 20 years prior 
to suit, which would entitle them to the 
benefit. of the presumption of law that they 
had paid at the same rate from the time of 
the permanent settlement. 


Then astothe uniform payment of rent, 
s` * s * * * * : 


f è * + * è s * 
/ The speçial appenl is, therefore, dismissed 
with costs, 





The 14th April 1871. 
Present: 


The Hon'ble W., Aiuslie and G. C. Paul, 
ni Jadges. ' 


Mokurrures pottah—Lessors— 
. Boundarics—Arca. 


Case No. 1986 of a ander Act X of 
18 


+ 


Special Appeal froma decision passed by 
the Judge of Jessore, dated the 15th 
July’ 1870, reversing a decision of the 
Deputy Collector of Khoolnea, dated the 
6th Demember 1809. 


Kazoo Aldool Mannah and others (Plaintiffs) 
noya Appellants, 


m 4 


versus e 


"Baroda Kant Banerjee (Defendant) Re- 


Baboo Debendro Ghunder Ghose for Ap- 
à pellante. 


Baboos Mohendro Lall Shome and Motes 
Lali Mookerjes for Respondent. 


Parties holding a permanent settlement from 
Government aaue pina the validity of a mokur- 
rures pottah previously granted by themselves when 
they held the property ucder a temporary settloment- 


In order to ascertain what land is actually leased, it 
ig necessary to look to the boundaries mentioned fn 
the lease and not to the estimated arsa. 


Ainslie, J7.—Tuere ig no ‘ground for in- 
terfering with the judgment of the Lower 
Appellate Court in this case.  ” 


The first objection taken in special appeal 
is that the lease set up by the defendant is 
not valid, inasmuch as the parties by 
whom it is said to have been granted had 
no authority to grant a lease in perpetuity. 
It is trna that the lessors of the defendant's 
vendor had no power to grant a mokurruree 
pottah at the time when they held the pro- 


| perty under a temporary settlement; but as 


they themselves subsequently obtalned a 
permanent settlement of the property from 
Government, they cannot now question the 
validity of the pottah previously granted by 
them to the defendant's vendor. The pottsh 
would no doubt have been void ns against 
Government or any person other than the 
plaintiffs to whom Government might have 
assigned its rights, but certainly it must be 
binding upon the parties who granted it. 


The next objection is that even if the 
pottah filed by the defendant be accepted as 
valid, he cannot derive any benefit from it ; 
because there is a clanse in it which prohi- 
bits the defendant’s vendor, Nil Monee, from 
allenating the tenure. In the first place, it 
does not appear-that there is any provision 
in the lease thet in case of alienation the 
tenure created by it would be forfeited ; and 
secondly, it is shown that the plaintiff has 
acknowledged the defendant as his tenant 


under thie lease since 1270. Besides thia, ° 


the plaintiff does not aue for ejectment, but 
he sues for enhancement of rent of a certain 
tenure in the occupation of the defendant ; 
and there is no other tenure except the one 
which was created by the lease propounded 
by the defendant. ‘ 


Thirdly, it is contended that the leass was 
granted for a certain specified area of land ; 
and thot as it turns out on measurement that 
defendant holds more land than the quantity 
epecified in the lease, the plaintiff is entitle 
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to enhance the rent of that exoeus land. It 
appears to us that in order to ascertain what 
was actually leased to the defendant’s 
vendor, we must look to the boundaries 
mentioned in the lease and not to the esti- 
mated area. There was no provision for a 
subsequent survey and adjustment of rents 
in accordance therewith. The mere error 
in the estimated area cannot operate to take 
from the lessee any of the land that Iles 
within the specified boundaries of the leased 


property. 

The appeal is dismissed with costs. 

Paul, J.—I conour. I think that the 
Judge of the Lower Appellate Court has very 
carefally decided the case, and no ground 


whatever has been shown to shake the rea- 
sons he has assigned. 


The 14th April 1871. 
Present : 


The Hon’ble J. P. Norman, Officiating Chief | 


Justioe, and the Hon’ble Q. Loch, Judge. 


Consolidation of suita—Appeal. 
Case No. 1998 of 1870. 


Special Appeal from a decision passed by 
he Judge of Nuddea, dated the 26th 
August 1870, affirming a decision of the 
Collector of thut District, dated the 29th 
June 1870. i 


Enayetoollah and another (Defendants) Æp- 
pellant, 


verses 


Radha Churn Roy and others (Plaintiffs) 
Respondents. 


Baboo Mohines Mohun Roy for Appellants. 
No one for the Respondents. 


Two suits having been instituted by a purchaser of 
two different portions of the same tenure for enhance- 
“ment of the rent of the respective pornons, the frat 
Coort treated them as if they one suit and 
gave ons decision in both. 


Hao that in so the Court acted sensibly and rea- 
sonably, ang 
peal being fied from 


cress. 


what was y ons de 


Normans, C. J.—Tux facts of this case are 
very simple. 


there could be no objection to ons ap-- 
substantiall 
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It is stated that the plaintiff instituted two 
suits for enhancement of rent of the same 
tenure. The circumstances under which 
that took place are these. He purchased at 
several times at the first sale 7 annas, and at 
the 9 other annas of the same property. The 
cases having been set down for hearing, the 
first Court treated them as if they oonstitut- 
ed ome suitand gnve, very’ sensibly and 
reasonably as it appears to us, one decision 
in both eases. From that decree, which was 
substantially one decree in two consolidated 
suite, the defendant appealed. 


If the lower Court thought fit to treat the 
two cases as consolidated and passed one 
decree in both suits, it seems to us that there 
can be no possible objection to the de- 
fendant’s preferring one appeal, 


The case must go back to the Lower 
Appellate Court for re-trial. 


Costs will follow the reault. 





The 14th April 1871. 
Present: 


The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble G., Loch, 
Judge, l 

Splitting of liability—Bharors. 
Case No. 1998 of 1870. 


Special Appeal, from a decision passed by 
the Additional Judge of Nuddea, dated 
the 7th June 1870, affirming a decision 
of the Deputy Collector of that District, 
dated tha 14th September 1869. 


Indromonee Burmonee (one of the Defend- 
ants) Appellant, 


VEr se & 


Suroop Chunder Paul (Plaintiff) Respond- 
ent, 
Baboo Grish Chunder Mookerjee for Ap- 
á pellant. 


Baboo Sreenath Dass for Respondent. 
+ D 
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A tonant’s liability to pay his jumma to tho party 
entitled oannot'be split up without his consent, soas to 
make him liable to pay fractional portions of rent to 
dife ent sharers in the semindary. 


Norman, Q J.—Tum plaintiff sues for 
arrears of rent for the years from 1278 to 
1275, to which he alleges himself to be 
entitled -as being a shareholder in certain 
land held by the defendants comprised in 
iwo jummas, one of ropees 106 aud the 
other of rupees 84. The plaintif says 
that some time since he acquired by purchases 
firat 1 anne 4 gundas of the lands comprised 
in those juammas, and subsequently addi- 
tionn} fractional sabares of this land ; and 
that by these purchases and by taking in 
farm 2 annas and 8 gundas,, he became 
possessed in all of 6 annas 16 gundas of the 
property. Being thus purchaser and ijara- 
dar, he sues the defendanta,. nnd amongst 
otheis the special appellant before us, 
Indromonee Burmonee, for the rents of 6 
annas, after deducting 16 gundas which he 
anys has been taken possession of by another 


party. 


The lower Courts made a decree in 
favour of the plaintiff, from which decree 
the defendant, Indiomonee Burmonee, ap- 
perils; and she points out through her 
vakeel that there is no evidence that she 
ever assented to any division of her liabi- 
lity, or agreed to pay the renis of the 6 
annas 16 gundas, or of any other fractional 
share, to the plaintiff. 


We think that the objection of Indromonee 
Bur monee is well-founded ; that the liability 
of herself and co-sharers was to pay the èn- 
tire jumma of rupees 106 and rupees 84 to 
the persons to whom they were liable to pay 
the same ; and thnt the plaintiff by purchas- 
ing fractional shares of the property compris- 
ed within the jummas could not split up 
without her consent her entire liability, and 
make her liable to pay fractional shares of 
that rent to the several persons alleging 
themselves to hold shares in the semindary, 
whose interests and rights she would have 
no means of ascertaining with accuracy. 


4 


“The suit, therefore, as regards the special 
appellant, Indromonee Burmouee, must be 
dismissed with costs in all the Courts. The 
other defendants not having ‘appenled, the 
decree will stand as egainst them. 
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The 14th April 1871. 
Present: 


Tbe Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


4 


Bond—tfnterest. 
Case No. 2066 of 1870. 


Special Appeal from a decision passsd by 
the Subordinate Judge of Purneah, dated 
the 20th June 1870, modifying a decision 
of the Officiating Sudder Moonsiff uf 
that District, dated the 14th April 1870. 


Shaikh Rensot Hossein (one of the Defend- 
ants) Appellant, á 


versus 
Jusmunt Roy (Plaintiff) Respondent. 


Baboos Bama Churn Banerjee and Taruck 
Nath Datt for Appellant. 


Baboos Anund Chwnder Ghossal and Obi- 
nash Chunder Banerjee for Respondent. 


Where a party borrowing money entered into a bond 
stipulating to pay 24 rupees per cent. per annum as inter- 
est until the whole debt, prinapal and Interest, was peld 
off; and if the whole was not paid within the time men- 
tioned that the bond should be enforced as a regisie: ed 
deed: 


Hep that the rate of interest wes not a hoes of 
discretion, but muat be paid at the rate stipulated. 


Bayley, J.—Tuis special appeal is on the 
point of interest only. The question is whe- 
ther between the due date of payment and 
that of suit, the Lower Appellate Court lias 
erred in awarding interest at rupees 24 per 
cent, as was stipulated in the bond. 


We have heard the bond read and it is 
somewhat peculiar in its terma, that is to say, 
there can be no doubt that what the parties 
contracted for was that rapees 24 per cant, 
per annum should be paid as interest until 
the whole debt, principal and interest, might 
be paid off ; and if the whole was not paid 
within the time mentioned, the bond should 
be enforced as a registered deed. 


We have been referred to a decision re- 
ported at page 16, Volume WHI, Weekly 
Reporter ; but there is vothing whatever in 
that case showing the stipulations, while bere 
they are shewn iu the most clear and distinct 
terms. On the contrary, in that cnse a great 
deal turned upon the cucumstance that the 
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deed itself was silent on the point, and it 
was upon that assumption that the question 
determined by the Jadges in that case arose, 
It is quite clear that the Lower. Appellate 
Court is right in holding that the party is 
bound to pay interest at the rate stipulated 
inthe bond. It is not a question of discre- 
tion. Itis only giving effect to the terms 
of the bond under Act XXVIII of 1858. 


The special appeal is dismissed with 
costs, 





The 14th December 1870. 
`- Present: 


The Hon’ble E. Jackson and Dwarkanath 
) Mitter, Judges. ` 
Suit to recover money—Small Cause 
Oourt—Section 27 Act XXIIT of 
1861 — Section 15, Charter Act— 
Jurisdiction—-Mon-resident defend- 
anta. 


Case No. 249 of 1870, 

Special Appeal froma decision passed by 
the Additional Judge of Hooghly, dated 
the Gth Dremi 1869, reversing a de- 
cision of the Moonsiff of Serampore, duted 
the 24th June 1869. l 


Tarinee Churn Mookerjee and others (Plain- 
tiffs) Appellants, 


OCT sus 


Poorno Chunder Roy and others (Defendants) 
Respondents. 


Baboos Kishen Succa Hookerjes and Taruok 
Nath Sein for Appellanta. 


Baboos Iseur Chunder Chuckerbutty and 
Kedarnath’ Chatterjee for Respondents. 


- A sult for the recovery of a sum of money below 500 
rupees allaged to have been improperly taken away from 
the Collector, who held it in deposit on account of oer- 
(ain lands taken for publio purposes, wag held to be a 
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case cognivable by the Small Oause Court, In which 


special appeal was barred by Boction 37 Ast XXII of 
1861. : 


1 


Such a case having been fried by the Afoonstif of « 
station where there was a Small Cause Court, and heard 
"Hn appeal by the District Judge, the High Coert, under ` 
the powers described in Section 15 of the Charter Aot, ` 
set aside the decialons of both the lower Courts as void 
for want of juriediction, 


Wheres some of the defendants in such e sult are 
living within the Jurisdiction of a Court of Small Causes, 
that fact is sufficient to bring the case within the’ 


category of suite cognizable by such Court. 


Mitter, J.—THIs suit was instituted in the 
Court of the Moonsiff of Serampore, for the 
recovery of a certain aum of money alleged to 
have been improperly taken away by the 
defendanta from the Collector of Hooghly, 
who held that money in deposit on account 
of certain lands taken by Government for 
publie purposes. The Moonsiff gave ade 
cree to the plaintiff, but this decree lins been - 
‘reversed by the Judge on appeal for - me 
reasons set forth in his decision, 


The defendants, who are now special re- 
spondents before us, object that there is no 
special appeal in this case, inasmuch as it 
is a caso for a sum of money below 500 
rupees. : 


Lam of opinion that this objection is 
sound. The sult was clearly a suit cogniz- 
able by the Smal! Cause Court, and, as the 
amount involved is below 500 rnopeer, no 
special appeal can lie to this Court ander the 
express provieigns of Section 27 Act XxUL 
of 1861. 

Bat I am farther of opinion that there 
has been a failure In the investigation of this 
case by the Lower Appellate Court That 
Court seems to have paid no attention to the 
chittahs prepared by the resumption: -muthori+ ` 
ties on the former occasion. Neither the. 
tnedad nor the resumption decree gives the 
boundaries it is true ; but.this defect is not 
to be found in the chittahs. The boundaries 
given in this last document bear a very close 
resemblance to the boundaries of the disputed 
lands os they are desoribed in. the plaint ; 
and it seems that the-question .of identity 
might have been placed beyond all dispute 
by an actual _ testing of the chittahs in the 
loous in quo. Besides, the Judge seems. to 
have misunderstood the purport of the evi.” 
dence given by the plaintiff's Piina 


A 


T 
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Thise witpesseg have not paid that th 
pei was in Pak at ae 


What then ts the proper erder which wa 
pught to pass in this case? I'am of opinion 
tliat the decision of both the lower Courts 
‘ughtto be set aside for want of jarisdic- 
tion, under the powers vested in this Court 
by the 15th Section of the Oharter Act. If 
thik suit was really cognizable by the Court 
of Sinall Onuses, neither the Moonsiff ‘of 

` Borampore nor ‘thé Judge had any jurisdic: 
tion over it, inasmich as there is a Smal 
Cause Court at, Serampore. It hqs 


been urg- 


‘ed that one of the parties to thia suit, name- 
ly, Mr. Quentin, was living in Chinsorah at 
the time of its instifdtion, and that the Small 
‘Cause Court of Serdmpore had, therefore, nò 
jorikdiction over it. I am of opinion that 
this objection is not valid. Mr. Quentin 
has besh made a defendant as the manager 
of an estato belonging ts a minor; add it 
is, therefore, doubtful whether Mr. Quentin 
‘or the minor is to ‘be ¢onsidered ‘as the real 
defendant. But be this as it ‘may, the snit 
Fo still be cognizable by the Small Cause 
` Court of Serampore, even ff we treat Mr. 
Quentih as tlie real defendant. The other 
Woefendaijte were living within the focal 
Iimits Of the jurisdiction ‘aesigied to that 
Court, and this fact would be suficient to 
aring na sult within the category of “f saits 
bogùizable by the Small Cause Court, ” as 
described in Section 6 of Aot XI of 1865. 
Act Xi shows that the Courts of Small Causes 


are competent “to try all such ‘sults ag those 


described in 6,” aud Seotiou 12 gives axclo- 
sive jurisdiction to those Courts to try those 
suits. This point has been already dactded 
by a Division Bench of this Court in the 
oase, of Khoda Buksh Mistree, reportéd in 
the, 9th Number of the 14th Volume of the 
Weekly Reporter, pège 156. 


For the above, reasons, I would set aside 
the decisions of both the lower Courts as 
vold for want of jurisdiction, The plaintifi 
‘ought to phy te odhté of ‘the defendant, 


Jackson, J-—I concur. I think that the 
plaintiff should iad the costs of ‘this litiga- 
tion #0 far as he bas brought his suit in the 
wrong Court, and be Ae to quash al! the 
proceedings fo ehable him to bring his olaim 
in the right Court, and besayse the whole 
litigation haè been caused by Risown ueg- 
lect to look after hia ow’ [nteredte before ihe 
Qollegtor, . 


! 


The lat March 1871. 
Present: 
The Hon'ble F. B. Kemp and F. A. Glover 
yudges. 


ót KEL. of 18886. 
Case No. 461 of 1870. 


Miscellaneous Appeal from an order passed 
by ths Judge of Mitinapore, dated the 
2nd December 1870, 


" Kaleo Pershad Singh, Appellant, 
Poorno Debia (Petitioner) Respondent. 


Baboos Ashootosh Dhur and Tarwok Nath 
Sein for Appellant. 


. Mr. R. T. Allan and Baboo Romesh 
Chunder Mitter for Respondèut. 
Under Section 7 Act XL of 1858, a manager xppoint- 

ed tothe estate of a minor cannot ip 


y wey get 
rid of or resign that trast without o permiaelc of 
the Court, and without duly scoounting to snocemor 
for all monies received ang disbursed by him.’ 

Kemp, J—Tum appellant befare us is the 
uncle of the respoudent, who has been found 
on the evidenoe by the Judge to bé a minor. 
The Judge also found on the evidence that 
the respuudent will not bb òf ‘aga until 
September 1871., The Judge’s decision on 
this part of the case is a very careful one. 
He has thoroughly sifted theevidence, and we 
may say that no attempt has been made by, 
the plender for the appellant to show ‘has 
the Judge bas come to a wrong conolusian 
ad thie part of the case. The Judge fuds 
that the appellant has been guilty of a groas 
breach of trust in the management of this 
estate, inasmuch os admitifug that his atate- 
ment is correct, namely, that the miuor, was 
of age when he alleges that he middò over 
the accounts of the estate to him, he sould 
only have just arrived at majority ; and un- 
der such cifcumstances be was bound th 
exercise every precautign and to act in strict 
good faith towards his ward. The Judge, 
therefore, finding that the conduct of the 
appellant had been such usgto render it 
necessary to remove him from hfs ‘pobition 
as manager of the estate of the minor, has 
directed bis removal and has ` called 
upon him to account for all sums reosivdd 
and Wisbursed by him during the time lie 
was in charge of the ‘catete, within two 


Minors obpate— Manager —seotion y 
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weeks from the date of the order; the 
accdunt to be rendered to be supported by 
vouchers. The ryots were direoted by pro- 
clamation not to pay their rents to the ap- 
pe ant, and {he rhinor was dirested to bring 
n and déliver into Court all the accounts 
and papers in his hands which he may Have 
feceived from his late guardidh. We are of 
opinion in this case that the evidence which 
bas béen adduced by the appellant to prdve 
the delivery of accounts td the minor {s not 
evidence upon which the Codrt can rely. 
Taking the appellgnt’s case, it is clear from 
his oWn admission thdt the redpondent 
could only have been some two of thrée 
months morë than 18 years old when the 
alleged delivery of asconits was miade, Now, 
as hë was the uncle of the minor, god was 
placed in a fidaciary position towards the 
minor, the Oourtis entitled to expect ubgrri- 
mg fides from a person in such a position. 


In this case, we flhd on the examination 
of the appellant himself that at the ime whén 
he allegea that he made over the accounts 
of the ‘estate to his late ward, he took no 

recantion whatever to have that ward 
wel advised as to what he was doing ; nd 
attempt was made to explain the accounts 
to him; nohédy was present on his behalf 
fo advise him: The alleged trahdacticn 
took place in the presence of two ryots and 
of some connection of the minor ‘who ad- 
mittedly could neither read nor write. 


Now, although the appellant is not Bound 
under Section 16 to deliver accounta into 
Conrt periodically, he not having been ap- 
pointed under Section 10 of the Act, there 
can be no doubt that be was bound to retain 


in his possession, if he delivered over os |, 


he states all the accounts to the minor on 
hig arrival at majority, copies of those as- 
counis to enable him to satisfy any demand 
which bis Iate ward or any other part 
might make against him. Under Section 4 
of the Aot, if a mannger be appointed and 
he seeks to denude himself of the truat 
imposed upon him, he cannot in any way 
get rid of or resign that trust without the 
miasfon of the Court, and without duly 
anting to his successor for all monies 
redelved and disbursed by him. In this 
ose, we find that the appellant himself 
admita that he was in charge of the minor's 
estate from the year 1268 to the year 1276, 
and that a sum of 80,000 rupees appeared 
on either side of the account ; and yet he 
would ask the Coart to believe that deal- 
ing with s boy who, on his own admission, 
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bad only. just arrived at majority, and who 
fa, as found by the Jo of ‘very ‘weak 
intelledt, hë diade dver td that boy skodobhts 
covering transactions abiounting to over 
80,000 rupees and extending over a period 
of 8 years, without retaining In big hands a 
single cop¥ or voucher which would enable 
him to meet any demands that might after- 
wards be made upon him bythe respondent. 
We think, considering the whole case and 
looking to the evidence addaced, that tie 
appellaht has been very, properly disminsed 
from his office, and that the Judge bas pass 
eda very proper order ‘in directing tbat 
he should be compelled to render an adoount 
of his stewardship. Of oourse, it is not 
for us to say at this stage of the ‘cass what 
course ought to be pursued in carrying ont 
that order. Section 22 provides fot that. 
The Judge in the exercise of the discretica 
may impose upon the appellant a fine not 
exoeeding 600 rupees, and may also agit 
the recnsant guardian to'eldse cudtddy until 


aT 


he shall consent to deliver bis accounts, 
i We dismiss the ‘peal with ona: 
The 14th April 1871. 
Present: i 
The Hon'ble E. Jackson and Onoocool 
` Ohunder Mookerjea, Judges. 
- Possessory suit—Aviderce. 


Oase No, 2278 of 1870. 

Special Appeal from a decision passed by 
the Officiating Additional Judge of Chit- 
tagong; dated the 8th July 1870, rever- 
sing a decision of tke Moonsiff of thdt 
District, dated the 10th September 1870, 

Lukhee Ohunder Chuekerbutty (Plaintiff) 

Appellant, | 
vertus ` 

Ramdhun Shaha and otherd (Defendants) 

Respondents, 


‚Baboo Grish rae Ghosa for Appel- 
" Jant St 


Baboo Akhil CKunder Sein for Respond- 
site.) ` 
Ina to recover porstesi:n of certain land on the 
all | eae was part of n 
ay EES 


w 
mother, plalntiit 's to substan 


i 


» + 


1 $99 


m 


_ permitted 
faenslon. 
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‘pottah was held ¢o be no reason he should not ba 

to other 

by his father ie a talook an Ita tile.’ P 
Jackson, J.W a think that this oase must 

be remanded to the Judge for re-considera- 

tion. The plaintiff brought this suit to re- 


_ ‘@over possession of certain land alleging that 


‘jt wns n portion of his tnlookee jote; that 


hie father had been in possession of it for a 
-long time baok ; that after the death of his 
father his mother took possession of it on 


. “behalf of the plaintiff, but that she left the 
| -neighbourhood in the year 1267, B. 8., cor- 


responding with 1222, M. S. ; that he on 
‘arriving at full age in the year 1280 returned 
sto the-spot and endeavoured to obtain pos- 
seasion, when he found that the defendants 
-were in possession of the land and they 
wonld not give it up: he therefore brought 
this sult.’ 


The defendants denied that the plaintiff's 
father or his mother had ever been in posses- 
sion of the land, and they alleged that the 
land wns settled with them by the zemindar 
in the year 1266, B. 8. 


The firat Court found In favor of the 
plaintiff on all the points and gave him sa 


decree. i 


The Additional Judge, on appeal, has 
given a distinet decision solely upon one 
portion of. the documentary evidence put 
forward by the plaintiff. The plaintiff had 
alleged that two years before his mother left 
the disputed land, she had obtained a pottah 
-from the semindar confirmatory of her hus- 
band’s original title, by which also some 
‘additional land was given to her. This pot- 
tah was denied by the defendant, and the 
Judge -has come to the conoclasion that 


_ this pottah is not to be trusted and that 


he does not believe the genuineness of it. 
.Bat he goes on to say. that as the plaintiff 
has failed to substantiate this.pottah, he con- 
siders that tha plaintiff has no right to 
fall back upon any other evidence; and he 
therefore declines to go into any other 
„evidence whatever, and be has accordingly 
dismissed the plaintiff's suit. 


o Ft is manifest that such „a decision is 
wrong. It does not follow that if the 
plaintiff is entitled to recover the land, he 


‘must lose: it because one portion of the 


evidence In support of his title is rejeot- 


ed. If the plaintiff can prove that his|. 


father was all along in possession of this 
‘land under a talookee jote title, and that 


- ‘he-is still. eutilled to recovér if, there 


seems to be no reason why he should not 
recover because he is unable to substantiate 
the pottah of 1220. f 


We find also that the Additional Judge 
has not distinctly decided the question of 
limitation. He says:—“ If the oral evidence 
“given by the plaintifi’s witnesses that he 
“was in possession after his father’s death 
“ can be taken to mean that he was in pos- 
“gsesion through his mother or guardian, 
“then there is evidence adduced on the 
“t plaintiff’s side that he was in possession 
“within 12 years.” He then goos on 


‘to say :—“ I am not prepared, without far- 


" ther consideration, to determine that the 
“ plaintiff was certainly within the preced- 


“ ing 12 years in possoasion of the land in 
“suit.” 


- As limitation has been pleaded in this case 

lt is for the Judge first to deside the question 

of limitation, and he should decide it after 

considering the whole of the evidence both 

for the plaintiff and for the- defendant. If 
he is not satiefted that the plaintiff has been 

in possession within 12 years, the plaintiff's 

title has ceased. If, on the- other hand, 

plaintiff has been in possession within 12. 
years, it is then for the Judge to consider 

whether he has given suffiqdient evidence of 
his title under which he is now entitled to 

recover the land, or whether the defendant's 

title is superior to that of the plaintiff. 


Costs of this appeal will follow the result. 





The 14th April 1871. 
Present , 


The Hon'ble F, B. Kemp and F. A. Glover, 
Judges. 


Oo-sharers ~ Limitation — Clause 18 
Section 1 Act XIV of 1859. 


Case No. 2546 of 1870, 


Special Appeal from a decision passed by 
the Subordinate Judge of East-Rurdwan, 
dated the 4th August 1870, affirming a 
decision of the Moonsiff of Mahomedpore, 
dated the 14th February 1870. 


- Rajoo Singh (Defendant) Appellant, 
versus 


Ganesh Monee Barmonee (Plaintiff) Re- 
tpondent. 
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Baboos Anund Chunder Ghoseal and Mo- 
, hendro Lall Seal for Appellant, 


Baboos Kalse Mohkun Doss and Luckhes 
Churn Bose for Respondent. 


In a sult under Clanse 18 Section 1 Aot XTV of 1859 
to eaforos a right to a share in fmmoveable property on 
the ground that it was jolnt family property, where 
plaintif claimed as the heir of her husband, and de- 
fendant (who pleaded « title derived by purchase from 
one of the oo~sherers) had been in adverse possession 


for 9 years: 


Ha that under the Clause 18 plaintiff would have to 
prove that she had been within 12 years prior to date 
of sult in the enjoyment of a share of the profits or 
rents, 


Kemp, J.—Tuis is a suit ander Clause 18 
Section 1 of Act XIV of 1859 to enforce a 
right to a share in Immoveable property on 
the ground that itis joint family property. 
The plaintiff claims the share in suif as the 
heir of her husband. It appears that the hus- 
band has been absent some 35 years. The 
statement of the defendant, speeial appellant 
before us, was that his title was derived by 
purchase from one of the oo-sharers dated in 
1266. It is clear that the defendant's admit- 
‘ted possession for nine years has been adverse 
to the plaintiff. Under the Section already 


quoted, the plaintiff had to show that she had | Ert 


received a portion of this estate within 12 
- years prior to the institution of the suit. 


Both the Courts below, instead of trying 
the question of limitation raised by the de- 
fendant’s statement under the Section already 
quoted, have held that because “ the . land 
“ under claim formed a portion of a joint 
* estate, therefore the possession of one of 
“ the oo-sharers could not deprive the other 
“ oo-sharers of their rights and {interest for 
“ wantof their possession.” These, we may 
Mention, are the words used by the Sabor- 
dinate Judge. We think that this desision 
is clearly wrong in law, and that the case 
must be sent back to the Subordinate Judge 
‘ to try the question of limitation raised in 
the defendant’s answer. According to the 
provisions of Clause 18 Section 1 of Act 
XIV, the plaintiff will have to prove that 
she had been within 12 years from date of 
sult in the enjoyment of a share of the 
profits or rents of the joint estate. Fail- 
ing to do so, her suit should be dismissed. 
Costs to follow the result. 
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The 14th April 1871. 


A 


Present: 


ari 


The Hon’ble F, B. Kemp and F. A. Glover, 
Judges. 


Right of casemoent—User—Interrup- 
tion— Aoguiescenoe. 


Case No. 2560 of 1870. 


Special Appeal from a decision passed by 
the Officiating Judge of East-Burdwan, 
dated the lith August 1870, affirming 
a decision of the Moonsiff of Pothna, 
dated the 25th February 1870. 


Heera Lall Kooer (Plaintiff) Appellant, 


DETINE 


Parmessar Kooor and others (Defendants) 
Respondents. 


Baboo Luleet Chunder Sein for Appellant. 


Baboo Nil Madhub Sein for Reapondents. 


A person claiming a right of easement over ancther’s 


perty, is bound to prove eantinnces enj t with- 
ont interruption not merely by preauption bal anal 


Wrongful interruption doss not ‘destroy a right of 
ane taken to assert the 


user where skepe 
right, but if this ls not done for a length of time aoqules- 


oenoe may safely bo presumed, 


Glover, J.—Tum plaintiff sues to have 
opened up a “doura ” or watercourse, 
through whioh he alleges that the surface 
water of his fields flows over the defendants’ 
lands into a tank, likewise the property of 
thedefendants, His cause of action he states 
to be the planting by the defendants of 
certain bamboos on the intervening lands, 
which bamboos are now grown up and 
oppose an obstacle to the free flow of the’ 
water into the tank, 


The defendants pleaded limitation. They 
admitted that there had been a passage 
through which the surface water of the plaint- 
iffe land once.flowed, but averred that it had 
been closed for more than 40 years, and that 
the platntiff"s water now escaped through 
another channel in a soatherly direction. 


` tharight syed for had been exercised: at any 


. Court held a local enquiry by an Ameen, and 


fore, and the Judge upheld that decision. 


has nat boan, 


Ciri} 






The firs urt, dismiged 
sult, beans tia was 00 proo 


On appeal the Judgo remanded the cass 
for a local enquiry, and to ascertain whether 


sah plaintiff's 
of user. 


time within 12 yeqra hefore euit. The first 
in dismjased the suit for very much the 
ee Deue as fF had heen dismissed: ba- 


The only, pojnt preased gpon us in spesinl 

appeal is that the real issue in the onse 

etermined ;- that on the re- 

ran ba isgne ka wns whether there, had 

yser, of the easement: on the part 

i the plantia top. 12. year, prépeding the 
suit, and that the 


case y been deqided, 
againat him on th plainti failing to prove 


that he had hada agatinuays unser of the 
water-course, If this issue, as ste by 
the special appellant, was the one which was 
teally fixed on remand, all I oan say is that 
ik was not the proper ‘pane to have been 
tried. A ‘person claiming á right of ease- 
ment over another person’s property is bound 
to prove that he has had the continuous, 
enjoyment of that easement withoyt inter- 
ruption, and not Prey by the permission | ° 
e opposite, p i as of right. In 
Chinese it has Kika ound ag a fact on tha 
evidence that the plaintiff has nop been able 
to, prove any snob contingoys user. In fach, 
from his ọwn statement of the qase, it is 
very clear that for six years at all events he 
has had i enjoyment whatever of the 


alleged rig The lower Courts were, pt 
fone, Fight in EUR aii he ai she a and th 
special ath 
costs, 

Kemp, J.—1 concur in this judgment. 


It appears that the plisiutiff admittedly for 
aig years. had no right of user in the chan- 
vel in question. If the interruption had 
been a wrongful one, the plaintiffs right of 
weer wonld not haye been destroyed, if he 
had taken stops at the time of that wrongful 
imtertaption to assert his right; but when 
sre have him for six years ‘taking no ‘steps 
whatever, we may safely, presume that if 
he had any right of easement at any time 
even the defendant’s lend, he equlasesd in 
thas leng interrupthon and in the consa- 
quent Ln of any right that he may have 


+ 


ps gpecial appeal is dismissed with 
con, | 
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The 15th Apri] 1871. 
Present : 


The Hon'ble J. P. Norman, Oflisting Ohi 
Justioe, and the Hon’ble GQ. Loo Ce 


Hmall Cause Q 


Demat aota Ah ao $ ŽI. rede” 


Raference to the High Court by the Judge of — 
the Smail auss Cowrt at Jessore, dated the 
27th January 1871. 


Gopal Ohunder Roy, Platntif, 
FOr Ss 
Arman Shaikh, Defendant. 


Pood Ti An application having been made to a Small 


sil Cag cg P pan ex-parte 
Jade fra treet ie. rori EIRE he dettndant had 
served with summons. H4 acoord- 
the pleader to tell his elient to be 


HarD that the e a ll was en 


Partie eala not a 

a On) 

s abstnog, aud ‘aud was as bee d to 
plication. 
Case-—Taria is a second roion under 

Section 21 of Aot XI of 1865 to set amide 

the decree passed: ox-parie against the defend- 

ant, and the question arises, whether if ought 
to be admitted. . - 


The first application to set aside the do- 
Gros Was “made on the 16th instant and it yk 

verified ; but as I ound gn looking at th 
ose of the case that the defendant had 
personally served with somons, I rojuested 
the pleader to, tell his olient to be present in 
Court on the 19th instant to be examined 
touching’ the matters referréd to therein; ` but 
fs neither he nor his pleader was present on 
that date, I did not cause Notice to be ismed 


ogling on the opposite party to show cause 


and rejected the application. 
It isnow urged that the second application 
ought to be admitted under the ruling of the 


Full. Bench im Nussurooddeen Khan versus 
Indur Narain aah , Weekly Reporter, 
Civil Rulings. page 9 olume V; babit ap- 
pears to me that at ruling will not apply, 
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as the present is not an appfication for'a tw 
ee ast aside an ea parts 


judgment, and it has been held in a recent 
case, Dhu ‘Ohowdhry ‘¢erswes Bukshon 
and another, 


gekly Reporter, Civil Ruling: 
page 266, Volume - I, that the case of a 
review is very different from that of in a 
plication for new trial unddr ‘Section 21 6 
Aot XI of 1865, 


It may be urged that'ùs the first applicà- 
_ tion was verified, T obght to have issued e 
notice to the ‘opposite party to show cause 
why the ar- judgment should not be se 
aside without calling on the application ‘to 
appear and satiàfy the Court ‘that summons 
was not served on him; butI do not think 
this can be trged with any show of reason, 
as by Section 88 of Act XXIII ‘of 1861 the 
procedure preseribed by Act VIII of 1859 
thall be followed, as far asit oah Ue, in all 


mincellanédus ‘cases and ings ihstitut- 


tion 273 or 280 of the Code. 
4 

For tHe aborè Yeasons, Y think the'sedohd 
epplication should hot be admitted ; bit as 'm 
wid is not wholly frode Yrom doubt, T shall 
not dispose of the application till réddipt of 
the opinién of the High ‘Coart on the question 
whéther the ‘application ‘ought to be ddmictad 
or rejected. 


The judyinsnt of ‘the Hiyh Codri was delivered 
‘at folldwes by 


Norman, C. J.—I dd not thderstard the 
oe a deta Judge of the Small 

ube Odurt adverts. By Seotién 91, in ‘cases 
of. decrees parsed 'wt-paris within B0 days 
aftër the execution of préoess, the party, may 
give notice ‘of his intention f ‘apply'to the 
Court at ita next Hitting for an Teta ‘to aot 
aside the ‘décree. 


‘On the applicati ation being made at that 
aitting—which the Act oomtemplate tis an ‘ap- 
on to be made in the presence of tho'de- 
cree-bolder—if it be proved that the suimins 
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was not duly served, or that the defendant 
was prevented from appearing, the Opurt may 
sot aside the decree. 

I do not'see how the case with Befdds tho 
Judge on the 19th, or under what authority 
he sould reject an applioatidn ‘which ‘wis ‘not 
made to him. 

The communication to the pleadéer may 


have resulted in the debtor's making his 
oe, but it was an informal procedia. 
e Judge ought ‘not to‘have procéeded im the 
absence of the party knä his vdkddt. The 
application, which the party against whoin ‘tha 
decree passed had s right to make ynder Ts. 
tion 21, appears to me not to have 
posed of by the order on the 19th. I think, 
therefore, that the Judge yas bound ‘to bear 
the second application if it was withm 
time. 


Rukags. 


Loch, J.~Tt appears to 'me thdt ‘tha verified 
petition fai on tHe 16th Was ‘the a 
plicatibn for & Hew trikl Whioh thd ‘dpplisint 


/ Was saunel to make tier ‘the ovidibns ‘uf 
Section 21 Act X1‘of ‘1865 for & new tril. 


The Judgd df thé 'Smëll ‘Chuse Chit after 
an i Prarie which for some qause he 
was not able to take up on the day wien the - 
ition was presented, thought it necessary 
ore serving notice on the pone Pa e 
show cause to examine thé a ; and 
he was not in attendance, he told his vakee 
to prodaoe him on the 19th; but as neither ‘dill 
attend on that date, he rejected the application. 
I agree with the Chief Justice in thinki 
that this j ing was informal. If the 
Judge required the attendance of the sappli- 
cant,'he should have summéined him in due 
form; but having failed to‘do so, -heshould nót 
have rejected the wpplication in “his ~absance, . 
The present application should ‘be-heard. 





The 17th ‘April 1871. 
-© Present: a . 
The ‘Hon'ble W. Ainslie and G. Ó. Paul, 
Judges. 
Mahomedah Law- Legzitimecy=Pre- 
samiptioi—Dowry. 
Case No 186 0f 1870. ` 
Regular Appeal froma dacision by ‘the 
Subordinate Judge of ‘Firhoot, dated the 
Slat May 1870. . a 
Bibse Wuhéeduh (Béfendttht) -Appdlland, 
prm zi | 
‘Syud Wausee Hossein and others { Plaintiffs) 
‘Respondent. 


` the 27th February 1863. 


‘ 
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Daboot Unnoda Porshad Bomeryes and Ohunder 
Madkus Ghose for Appellant. 


Mr. R. E. Twidale for Respondents. 


to Mahomedan Law, the acknowledgment 


of a father renders a son or daughter a legitimate child 


and en heir, unless it is impossible for the son or daughter 
to be so; and the acknowl ent need not be of such a 
e¢haracter as to be evidence of marriage, 


against a Mahomedan widow for property 


her unsatisfied dower, she is bound to prove the existence 
and amount of her dower in a olear and satisfactory 
Manner, 


Paul, J.—Im this case two of the plain- 
tiffs, Syud Wuse Hossein and 8yud Nubbee 
Hossein, alleging themselves to be the sons 
of one Tusuddook Hossein, together with 
other persons who are the heirs of the person 
who purchased a portion of their olaim, sued 
the defendant, Bibee Wuheedun, who is 
admittedly the widow of the deceased Tusu- 
dook Hossein, and an infant son, for posses- 
sion of a9 annas and 4 pies share out of 
the entire 16 annas of the estate of Tusu- 
dook Hossein, otherwise called Meer Suleem. 


It appears that Tusudook Hossein died on 
Upon the applica- 
tion for a certificate after his death by Bibee 
Wuheedun, some opposition was entered on 
behalf of thé grand-mother of the present 
intiffs. That opposition seems to have 
and no proceedings appear to have 
been taken fron that time until the time of 
the institution of this suit, namely, the Ist 
September 1869. 


This le of time, hed the case of the 
plaintiffs at all doubtful, would have 
tended to confirm any suspicions which might 
have arisen as to its truth, and would thus 
have rendered the plaintiffs’ suit extremely 
hazardous; but it appears to us that this 
lapse of time has no* material bearing on this 
case, and may be sufficiently accounted for 
on the ground that these two plaintiffs, being 
were unable to sue for their share 
of the estate until they were taken by the 
hand by some such person as Booniyad Ali, 
by whose asistance they were enabled to 


The defendant, Bibee Wuheedun, denies 
that those two plaintiffs were the sons of 
Syud Tusuddook Hossein, or that they were 


r Ware him as his sons. She 
alleges in 8rd peragraph of her written 


statement, that a woman by the name of 


Rhobratun came to Mozufferpore and was 
ewployed by the mother of Tusuddoo Hos- 
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himself, as a cook; that Shobratan was a 
common prostitnte, and that she was in the 
habit of going out of the house (meaning the 
house of Tusuddook Hossein) and coming 
back when she liked; that two children were 
born to her from illicit intercourse, and that 
the woman having died shortly after leaving 
behind her two children, the master of the 
house maintained them out of charitable 
motivos, but that notwithstanding this they 
were not his sons. It appears to us that 
the 3rd paragraph of the written statement 
contains a statement of circumstances from 
which it may be reasonably inferred that the 
two abovenamed plaintiffs were in reality 
the children of Tusuddook Hossein by Bhob- 
ratun. If this inference cannot be fairly. 
drawn from the facts stated in the 3rd para- 
graph of the written statement, we consider 
we are entitled at all events to deduce from 
those facts the following inferences; that 
Tusuddook Hossein, if he were so minded, 
had many opportunities of sexual intercourse 
with Shobratun who lived in his house, and 
thatthe two children who were born in that 
house might have been the children of Tusud - 
dook Hossein. These inferences clearly lend 
an air of probability to the case made out 
by the plaintiff's witnesses. 


Now, the first point in issue in this case Ís 
whether the two first named plaintiffs were 
the legitimate sons of Tusuddook Hossein, 
and entitled to inherit the share of the estate 
of Tusuddook Hossein claimed in the plaint. 
On this point, oonsiderehle evid has 
been. offered by the plaintiffs; 
Bhooputtee Roy, who is a J 
experience and intelligence, iders the evi- 
dence which has been adduced to establish the 
parentage of the first two plaintiffs had been 
given by highly le semindars and 
relatives of Tusnddook Hossein whom he 
thoroughly believes, and he holds the first 
point in issue, that the two first plaintiffs 
were the legitimate sons of Tusuddook Hoe- 
sen, fully and satisfactorily proved. With. 
out desiring to say thaf an Appellate Court 
must in every case place implicit confidence 
in the estimate which a Judge of a subordi- 
neta Court may form of the evidenoéd an 
which he bases his judgment, we are of opi- 
nion in this case we are entitled to say that 
this Court is fully hee placing the 
greatest possible reliance upon the 
sideration which has been accorded to the 
evidence and the ing which has 
been come to by the lower Court. It has 
been well observed by the Subordinate Judge 
that “ the ovidence of these respectable wit- 
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sein, and. afterwards by Tusuddook Hossein ` 


careful oon- ` 


` 
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` «c nesses men of independence and old friends 


‘‘ and near relatives of the deceased, appears 
t to me to be fully reliable, and their ovi- 
“ dence is clear enough to prove the legiti- 
t macy of plaintiff's birth.” 


Now, the evidence adduced by the plaintiff 
has been read and commented upon before us 
at some considerable length. Beyond some 
verbal oriticiams and the exposition of certain 
minor improbabilities and certain petty inao- 
curacies in the evidence of the witnesses 
called by the plaintiffa we have heard nothing 
whatever caloulated to impress us with the 
acouracy of the position taken up by the 
appellants that we ought to discredit the testi- 
mony of the plaintiffs’ witnesses. 


We have already in the course of the argn- 
mont discussed at length the reasons which 
induce us to believe the evidence adduced by 
the plaintiffs. It is, therefore, unnecessary 
to state them again at any great length, bat 
we may say broadly what the evidence of the 
plaintiffs’ witnesses establishes. The evidence 
of the plaintiffs’ witnesses ostablishes in the 
first place that Tusuddook Hossein, whilst 
he hada family dwelling-house at Rajasan, 
used to cerry on the business of a kurpurdas 
at Burhampoora, where he ordinarily resided 
when he was in his business; and 
that, within half a mile of Burhampoora 
Ialampore, he had another house where Bho- 
bratun used to live and where in all proba- 
bility these two boys were born; and that 
this state of things continued to exist fora 
number of years, until in fact the death of 
Tusuddook Hossein. i 


It seems to us reasonable to conolude from 
the fucts thus satisfactorily established, that 
these two boys were born of Shobratun from 
Tusuddook Hossein, and that the wretched 
and unhappy attempt to make ont that Rho- 
bratun was a common prostitute has wholly 
failed. We should be sorry to say that in 
this country where a falee case has been 
attempted to be set up by a defendant, it 
necessarily tends to throw discredit on the 
rest of the defendant's case: still when we 
find that such an uttorly false. allegation has 
been made the basis of the defence and is 
found to pervade the whole of the oase set 
up by the defendant, it seems to us that the 
falsity of such an important statement throws 
a considerable’amount of suspicion on the 
truth and integrity of the case sought to be 
established 

Having arrived at the conclusion that Sho- 
bratan was not a prostitute, that she lived in 
the housé of a respectable person, and that 


THE WEEKLY REPORTER. 


é 


Rulings. 408 


she gave birth to these children there, it may 


be fairly presumed thet they were the legiti-: 


mate offspring of Tusuddook Hossein. The 
conclusion lest stated os a matter of a fair 
presumption, assumes the form of certain 
when we consider whet is further established 
by the evidence of the plaintiffs’ witnessed, 
namely, that Tusuddook Hossein ema 
ed to his friends and relatives that these a 
ren were his and treated them in all respects 
as his own sons. j 


The plaintiffs’ oase, therefore, as launched 
by them in substance shows that Shobraton 
lived in a house belonging to Tusuddook ; 
that Tusuddook had intercourse with Shobra~ 
tun; thatthe two children were born to her 


by. Tasuddook; and that Tusuddook took them , 


about with him to the house of his friends 
and relatives, and before them acknowledged 
these children. to be his sons. Are not theese 
facts sufficient, according to Mahomedan Law, 


to make ont the claim of the plaintiffs’? It ` 


soems to us that there is no resisting the 
conclusion that they ere amply sufficient for 
that purpose. . 3 


But the claim of the plaintiffs is attempt- 
ed to be resisted first by Baboo Unnoda 
Pershad Banerjee in the arguments addressed 
to us, on the main ground that the evidence 
of the plaintiffs’ witnesses is untrue, or at 
all events unsatisfactory; and we havo al- 
ready observed that the hened arguments 
so put forward have not produced the alight- 
est impression on our minds as to the untrust- 
worthiness of the evidence of the plaintiff,’ 


witnesses. As this case is one of importance, ` 


it is necessary shortly to consider the evidenca 
the truth of which has been so hotly oon- 
tested. 


The first witness is a respectable ramindar, 
and not connected with either party. ‘He 
epoaks to the fxot of constantly visiting 
Tusuddook Hossein and Tusuddook Hossein 
visiting him: of seeing these children often 
with the father, and learning from his lips 
that they were his children. 

Some other witnesses, who are relatives of 
the parties, speak to the same effect. In par- 
ticular, one Meer Yusoof Ali, who is a cousin 
of Mussamut Wuheedun, speaking from his 
own knowledge, says that these two boys were 
the sons of Tusuddvok Hoessin alias Moer 
Suleem; that seeing that the children of his 
first wife did not survive, he advised Tusad- 
dook to marry a second time; that although 
he wes not present at the marriage, lie speaks 
to the fact of this second wife giving 
to the plaintiffs, Being a relation of the 


P 
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“defendant his interest would be all the other 


- way; but no reason has been suggestod’ to 
lead us to suppose that this man is stating 
anything but the truth. 


Then there are other witnesses who are 
not relatives of either . One is Meer 
Koorban Ali, who is a vakeel. We must take 
it that heis an honest witness, as his evidence 
has not in any way been impugned by crose- 
examination. He woars to the fact of 
these two boys having accompanied Meer 
Suleem on the occasion of visits made to bim 
by Meer Suleem when invited; dnd he also 
speaks to their being the ghildren of Tusud- 
douk Hossein. We oannot have better evi- 
dence of Tusaddook Hossein treating these 

, children as his sons, than his taking them 
ahout with him to his friends and relatives 
and calling them his sons. 


Turning to the evidence for the defence, 

_ we find that one of their witnesess, Munraj, 

swears.that Meer Saleem used to treat the 

plaintiffs as his sons. All that the other 

Witnesses whom the defendants have called 

say is that they dS not know whether they 
are the sons of Meer Suleem or not. 


There seems, therefore, to be no doubt 
that the plaintiffs were the children of Tu- 
suddook Hossein, and this conclusion is borne 
out the circumstances to which we have 

y adverted. But in point of fact, it 
appears to us that the mere acknowledgment 
by the plaintiffs is quite enough. It is con- 
tended, however, by Babo» Chunder Madhub 
Ghose (who followed Baboo Unnoda Pershad 
Banerjee) contrary to the current of authori- 
ties on the subject, that mere acknowled,y- 
ment is not enough. ` 


Although we do to a greet extent respect 
the arguments of pleadera, we are not bound 
even to tolerate them when urged in direct 
contravention of the spirit of the Mahomedan 
Law, and in the teeth of the current of author- 
ities on the subject of the sufilciensy of an 
acknowledgment by the father to be found 
in Moore’s Indtan Appeals and in the Woekly 

. We will turn first to a decision 
of the late Ohief Justice, Sir Barnes Peacock, 
and Mr. Justice L. 8. Jackson, reported in 
V Weekly Reporter, page 135, in whioh it 
was held that the acknowledgment of a 
father renders a son or daughter a legitimate 
child and an heir, unless it is imposible for 
the son or daughter to be so, “and this is also 
borne out from certain passages cited in 
Bajllie’s Digest of Mahomedan Law. ; 


f 


Here, there was a clear acknowledgment 
by Tusuddook Hossein that these children 
were hia. Is there any thing in the circum- 
stances to show that it was impossible for 
the plaintiffs to be his children. The gereral 
cirsumstances of this oase altogether remove 
the bar of impossibility. The very statement 
which the defendant makes lends an air of 

bability to the assertion that they were 

chil and coupling that with the 
following facte, —that the first wife had child- 
ren who died, thas Tusuddook Hossein had 
been advised by his relatives to marry an- 
other wife, and that Shobratun lived with 
Tusuddook Hoessin and had children whilst 
living in his house,-—-it is certein that the two 
first plaintiffs must have been his children. 

Butit is argued contrary to the author- 
ities as before observed that an acknowledg- 
ment bya fktheris mot enough unless it is 
of such a character that it is evidence of 
marriage. We are not aware that the doo- 
trines of the Mahomedan Law compel us to 
go so feras thet. There is an authority in 
the XI Weekly Reporter, page 426, which 
expresely roles as bilori According to | 
Mahomodan Law, a child born out of wedlock, 
if acknowledged, aoquires the status of legi- 
timacy.” The decision of Mr. Justice Kamp, 
which contains the above was con- 
firmed on appeal before three Judges, XII 
Weekly Reporter, p. 497. The idea of legiti- 
mation according to Mahomedan Law is fully 
supported by the observations of the Privy 
Council in 8 Moore’s Appealr, page 159.* 


Assuming, however, that the circumstances 
roved should be of such a character as tó 
to a fair conclusion that a marriage did 

take place between the parties for the 
urpose of ing the admitted off spring 
itimate, we find that in this case there 
exists a fair and reasonable presumption of a 
marriage having taken place although there is 
no direct evidence. We proceed now to con- 
sider how the presumption of a marriage 
having taken place is made out. A very good 
reason oxisted why Tusuddook Hossein should 
contract a second marriage. The witnesses 
say, and Meer Yusoof Ali in particular says, 
that T'usuddook Hossein had lost all the 
children of his first wife. It was, therefore, 
necessary that he should, in order to have 
progeny, get married a se ond time. Baut the 
question 1s, did his choice ‘fall upon Shobru- 
tan? It is said that Shobratuh was a woman 
of a very low stamp, and that it was not at all 
likely that the choice would fall upon her. 
Bat itis in evidence that she lived in the 


house of this man at Islampore, and it is not 


“8 W. R, P.O, p 87. 
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likely, that having a wife of reapeotability at 
Kajusan ani having had to settle or pey a 
large sum of money as her dower, he would 
contract a second marriage of a similar cha- 
racter, and so. have tp settle or pay another 
laryo sum as dower, and treat his second wife 
with the same consideration and provide her 
with the same comforts as his firat wife. 
Under the circumstances it may well be that 
when the deceased made up his mind to take 
a second wife, he resolved that he should 
marty one from an inferior class. 


But it is further said that if she had been 
the wife of Tusuddook Hosein. she would 
not have been treated asa menial servant 
in the house at Islampore where she resided. 
Whatever may have been the original cha- 
racter in which she entered that house, we 
do not think it likely after the woman had 
borne two children she would any longer be 
treated as a menial servant Even if we 
assume that she was atone time a menial 
servant, considering the probabilities we 
have adverted toin conjunction with the fol- 
lowing facts, s. o, that Shobratun continued 
to reside in the house after she had given 
birth to theses children, and that the co-habita- 
tion of the partios lasted fill the death of 
Bhobratun, Wwe think we shall be within the 
principle of the decision of the Privy Council 
to be found in VIII Moore’s Indian Appeals, 
if-we hold that a fair and necessary presump- 
tion arises that the parties went through the 
form of marriage in order to avoid the sin 
of, fornication, Under all systems of law 
the presumption is in favor of morality, and 
particularly in the Mahomedan Law is the 
presumption strong in favor of morality and 
o kc and when, as in this case, 

the circumstances’ make in favor of the 
presumption that a marriage was celebrated 
we have no hesitation whatever in beliewng 
that some kind of ceremony was gone through. 


Wo will now advert to the arguments 
whigh have been urged against the supposition 
that a marriage had taken place. In the 
first place, it is said thet Shobratun did not 
live in the family dwelling-house of Tusud- 
dook Hossein at Rajesan, and it is argued 
that that circumstance tends to show that the 
marriage did not take place. Bat it appears 
to us that that proves nothing of the sort, be- 
cause if is not pkely that Tusuddook Hossein 
while following the ordinary dictates of pru- 
dence would venture to bring into the family 
dwelling-house such a woman as his second 
wife, and so introduce an element of discord. 


Then it is said that the relatives of Tusud- 
dook Hosagin did not’ visit his oond wife. 


But we do not see that the relatives were 
called upon to come a long way from the 
family dwelling-house at Rajasan in orderto ° 
visit ‘this woman. If the reason which 
would account for the senior wife not living 
with the junior wife is of any force, the seme 
reason would operate in keeping the relatives 
apart. 

Then it is said thet at the time of varions 
ceremoninls, visitors were not invited to at- 
tend. But relatives are not invited on the 
occasion of evety ceremony. It is only an 
important occasions, that relatives are invited. 
Now we do not see what important occasions 
could have well transpired during the infanoy 
of these two boys comparatively humbly 
born. 


. There is no doubt that’ Tusuddook Hossein , 
acknowledged these boys as his sons, and we 
cannot understand why the frequent and 
public acknowledgment of the two first plain- 
tiffs as his sons should have been , e by 
Tusuddook Hossein, unless the fect was 
that he was their father and he recognized 
them as his legitimate progeny. If these 
boys were not his sons, it must be taken that 
Tusuddook desired to deceive his friends and 
relatives by declaring thom to be his sons 
without any sufficient ‘reason for so doing. 
Such a conclusion would be manifestly ab- 
surd. 


It appears to us, therefore, that no valid 
ground whatover has been shewn for impug- 
ing the reasons which the Subordinate Judge 
has assigned for holding that the plaintiffs 
have proved themselyes to be the soas of 
Tusuddook Hossein. 


Then as to the 2 annas of mouzah Mawel, 
it is clear that the title to this property stands 
in the name of the defendant Musamut 
Wuheedun, end the plaintiffs have failed to 
prove that these 2 annas belonged to their 
father. Consequently, the decision of the 
lower Court to the effect that Tusuddook 
Hossein had the beneficial interest in this 
property does not appear to be borne out by 
the evidence, and must therefore be reversed. 


It is also clear that as to items Nos. 25, 26, 
and 27, that they are decrees against certain 
debtors which have, not been yet realized. 
The plaintiffs, therefore, oan only obtain a 
declaration that they are entitled to their 
shures in those decrees. 


Asto the dower, the matters stand thos. 
An issue was faised as to whether mouzah 
Mawel and the money in deposit in Chum- 
mun -L&il’s~kotee were given to Musemnt 
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‘Wuheedun in lieu of her den mohur. We 
take it that by that issue it was intended to 
put the defendant to proof of her dower, its 
amount, and of the fact alleged thet certain 
property was given in lieu of dower. It 
is argued, however, that the form of the issue 
agsumes the dower to have existed. We do 
not agree with that contention, because if 
that were so there would have existed some- 
thing on the record to show that the dower 
hed been admitted. The Judge did not so 
understand the issue he had raised, for he 
‘holds that the defendant had adduced no 
evidence to prove her claim to dower or what 
the estate of Meer Suleem had to pay. It is 
eats to all experience to helieve that the 
plointiffs would have admitted the dower 
simply on tho allegations made by the de- 
fendant, there having, been nothing set up to, 
indicate that the dower which was to 
have been made many years ago had remain- 
ed unsatisfied. For these reasons, we thipk | 
;the dower was not admitted. It was the | 
tad of the’ defendant, as she relied upon her 
dower, to have proved its existence and 
lamount in a clear and satisfactory manner. 










years tn possession of tho estates left by the 
deceased, and that she has either paid herself 
the whole or a substantial portion of the 
claim. At all evants, she will probably be 
entitled to set off as against the wasilat 
which the plaintiffs will endeavour under this 
decree to obtain from her any portion thereof 
which may have been appropriated towards 
her dower. 


On the whole, then, the decision of the 
lower Court will be affirméd with all costa, 
the decree being modified only with regard 
to the 2 annas of mousah mawel. The defen- 
dant Mugsamut Wuheedun will be allowed to 
remain in possession of that share of the pro- 
perty. The order relating to the three decrees 
numbered 25, 26 and 27 in the plaint will 
also be amended, it heing declared that the 
plaintiffs are'only entitled to share in those 
decrees. 


- 





The 17th April 1871. 


Present: 
“This she has not chosen to do. She has : 
merely alleged her lien for dower in respect The Hon’ble F. B. Kemp and F. A. Glover, 
.of two items of property, nemely, the 9,871 Judges. 


‘yopees deposited in Ohummun Lall’s kotse 
and a 6 annas share of mousah Mawel. On 
this point the Subordinate Judge disbelioves 
the witnesses, and we think he is right in 
doing so, because beyond the evidence of one 
or. two common witnesses there is no proper 
reliable evidence to prove that these two 
items of property been given in lieu of 
the dower. If the money in Ohummun’s 
kotee had been assigned over to Mussamut 
‘Wuheedun, why was not some person in 
Ohumman Tall’s kotee called to establish 
this fact? We think the evidence on this 
point is of the most meagre and unsatisfac- 


Bes adjudicata—Seotions F and 10 
Act VIIL 1859—Mosno profits— 
faterest. 


Case No, 2504 of 1870. 


Special Appeal from a decision passed by 
the Judge of Hooghly, dated the 65th 
August 1870, reversing a decision of the 
Subordinate Judge of that Distr ict, dated 
the 14th May 1870. 


Shib Kristo Dah (Plaintiff) Appeadlant, 


versus 

tory character; and ita rs to us there is 

a8 eau for soniiuding (had there had net Abdool Sobhan Chowdbry (Defendant) 
been a bond fide male of the 6 annas of the Respondent. 


roperty. That being so, we do not think 
ft advisable to allow the parties at this stage 
of the proceedings to produce fresh evidence 
in order to show thatthe dower existed and 
has not been satisfled otherwise than by the 
assignment of the property mentioned, which 
las not been proved. If the defendant had 
chosen, she might and ought to have prov- 
ed these matters at an earlier stage of this suit. 
We pass- no opinion as to whether the 
dower has been satisfied or not. We have 
only to remark that supposing the dower 
not to have been satisfied. by the doceas- 
ed, it must be remembered that the wi- 


dow claiming the dower has been „many 


Baboos Chunder Madhub Ghose and Luck- 
hee Churn Bose for Appellan t, 


Baboo Oopendro Chunder Bosa ifor Be- 
spondent. 


_, Defendant, who recelved earnest-money, e: tocuted a 
deed of bynanamah contrac to conver to plaintiff 
certain mourocece tenures and to complete the 1 onnvey- 
anoe ona specified date; the value of ghe prop uty wes 
to be ascertamed by local inguiry, pending » hich the 
conskleration~money would be represanted by a peroen- 
tage on the profits per annum, subject to fature ust- 
ment. Defendant failed to perform his part the 
contract and sold the property. Plaintiff then s ued for 
specific performence, and eventually obtained a decree 
and under It posession, The present suit was b rought 
by plaintiff to recover a sum of money as part : x the 


=o 








e would have bean ina 


of contract which fs the basla 
the cause of action in the formar 


have included his whole claim in 
failed to do eo, his present suit is 









the t olaim was not one for meme 
thin the purview of Section 10, but 
interest on sums esdrencel at different times. 


Kemp, J.—Tue plaintiff is the special 
appellant in this case. It is necessary to 
allude briefly to the previous litigation 
between the parties, for without doing so 
the position of the parties and the nature 
of the plalntiff’s clalm cannot be easily 
underatood, 


The defendant, on the 17th Pous 1269, 
executed a deed of bynanamah whereby he 
contracted to convey to the plaintiff certain 
mourosee tenures situated in Zillah Hooghly, 
and a certain sum was paid as enrnest- 
money. It was also contracted that the deed 
of conveyance was to be completed on the 
29th Magh 1269, and that the value of the 
property was to be ascertained on a local 
enquiry. It was assumed pending that looal 
enquiry that a certain percentage on the 
profits per annum would represeut the con- 
sideration-money; and it was stipulated that 
if the enquiry showed that the value was 
less, the consideration would be reduced in 
proportion; if more, it would be raised ao- 


cordingly. The defendant fniled to perform, 


his part of the contract and sold the pro- 
perty to one Pearee Mohun Soor. The 
plaintiff then sued for speciflo performance 
of the contract, and after a protracted liti- 
gation obtained a decree and under that 
decree obtained possession. 


The present suit is brought by the plain- 
tif fo recover the sum of 2,998 rupees. 
The plaintiff states that he advanced 5,101 
rupees on several dates, as part of the con- 
sideration-money, to the defendant Abdool 
Sobhan Chowdhry. He farther states that 
he panid 229 rupees on account of rent due 
to the zemiodar, which Abdool Sobhan failed 
to pny. He goes on to state that if Abdool 
Sobhan had carried out his contract, the 
plaintiff would have been in a position to 
recover fiom the profits of the property 
8 per cent. upon the sum of 5,101 rapees, 
the consideration-money advauced Ly the 
plaintiff to the suid Audool Sobhan on vari- 
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ous dates; that on the breach of the con- 
traot he lias been deprived of interest on 


‘| his money for6 yeara 6 months and 17 days, 


amounting, with the sum paid on account 
of rent due by Abdool Sobhan with interest, 
to 2.998 rupees, for which the plaintiff 
brings this suit. In the plaint it is distinot- 
ly stated that the cause of action is the 
breach of the contrast on the part of Abdosl 
Sobhan, which occurred on the 29th Magh 
1269. A ples was taken in bar to the 
hearing of the suit under Section 7 Act 
VIII of 1859. The first Court was of 
opinion that the suit was not barred and 
ne the plaintif a decree. On appeal the 
adge has held that Section 7 applies, and 
he has dismissed the plaintiff's suit. 


In special appeal, we have to consider 
whether Section . applies or not; and also 
whether the olaim in the present sult is for 
mesne profits so as to bring it.under Section 
10 or not. s 


Baboo Chondor Madhab Ghose, who has 
been beard for the appellant, has ealled our 
attention to two decisions: to be found, ane 
in the 5th Weekly Reporter, page 182, 
and the other in 8th Weekly Reporter, page 
16. We take the decision in Volume 8 
firat. Thisisa Fall Bench decision, and 
it contains an expression of the opinjon 
of the Inte Chief Justice, Sir Barnes 
Peacock, to the effeot that it is very incon- 
venient—-and no doubt it is—that snite by 
reversioners should be brought against 
a number of defendants whose interests 
are altogether distinct from each other. 
In that case, the learned Chief Justice re- 
marks that the yalidity of the different deeds 
ander which the defendants held depended 
each upon its own merits. However, the 
decision did not turn upon that’ point,—it 
tnrned solely upon a question under the 
Mitakshora Law. Consequently, that deci- . 
sion in no way applies to the present case. 


Looking to the decision in Volume 5, we 
think that that deoision if any thing sup- 
ports the finding of the Judge in this case x 
for the learned Judges who decided that oase 
eny that “ Seotion 7 requires that all rights 
“arising out of the sama onuse of action 
“must be sued for together, bat that Sec- 
“tiori does not enact similar penalty for all 
“rights which may arise under different 
“dates and different causes of action.” 

The test, therefore, which we must apply 
to this case is the one which bas been laid 
down in a cage reported in 8th Weekly 

e 


‘ 
e 


ALO Crit 


Reporter, page 11, Privy Council Decisions, 


asa test applying to all cases. Their Lörd- 
ships observe that the correct test in all 
eases in which the question is whether Seo- 
tion 7 applies or not is this, namely, whether 
the claim in the new sult is in fact founded 
on a cruso of action distinct from that 
which was the foundation of the former 
suit, 


Now, looking to the plaint in this suit, 
it is alear that the enuse of action was the 
breach of the contract. This ia distiuctly 
stated in the plaint, and the date of the 
breach of the contract is also given therein 
on which the cause of action necraoed. In 
the former sait the same cause of action was 
the basis of the suit, namely, the breach of 
this very contract. 


Section 7 snys that every snit shall in- 
clude the whole of the claim arising oat of 
the cause of action. It is, therefore, clear 
that the cause of action being the same, the 
plaintiff ought to have included his whole 
claim in the former suit. But it is said 
that because Pearee Mohun was made a de- 
fendant in the former suit, awd issues might 
have arisen between Pearee Moliun and the 
plaintiff in that suit, who is also the platotiff 
in the present suit, therefore Section 7 does 
not apply. ` 


We think that there is no force in-this 
contention. The former sult was for speciflo 
performance as against the Mahomedau—de 
fendant. Pearee Mohun was of course made 
a party, because subsequent to the breach of 
the contract the Mahomedan defendant, who 
was the substantial defendant, had sold the 
property to Pearee Mohun. The main issue 
between the partios as tried by the Oourts 
was whether the Mahomedan defendant had 
contracted to sell to the plaintiff or not, and 
- whether or not he had broken that contract ; 
and upon the finding of that issue depended 
whether the sale to Pearee Mohun was to 
stand or fall. It would not have been 
pecessary to have gone further into that case 
as between the plaintiff and the Muahomedan 
defendant ; because the plaintiff did not in- 
clude, as he ought to bave done, damages 
arising out of the breach of the contract. 
Of course, Pearee Mobun would not have 
had to pay the damages even if the issue 
had been raised. The sale to him was 
sot aside and he had to pay bis own 
costs, because he purchased the property 
with notice of the contract between the 


' plaintif and the Mahdmedan defendant ; bat 
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ae between the Mak 
the plaintiff, there 
the plaintiff from includ 
damages accruing from 
contiact entered into bet 
and the said Mahomedan & 

plaintiff not having, under thé 
tion 7, included the whole d 
arising out of the cause of action 
present cause of action being the è 
the chuse of action in the former s 
think that Section 7 clearly applies. 


It is attempted to bring the claim within 
the terms of Seation 10, namely, to make 
out that it is a claim for mesne profits, and 
that therefore it may be deemed a distinot 
cause of action. We think that this is 
wholly untenable. The terms of the plaint 


'| aro these :— Certain sums of money were 


“ advanced by me on certain dates to you, 
“ the defendant, If I had got possession of 
“the property, I might have recovered 8 
“per cent. as interest from the profits. I 
“ therefore claim 8 per cent. interest for a 
“gertain term of years.” This is certainly 
not a claim for mesne profits. Mesne pro- 
fits are what a party has either collected or 
could have collected. This is a claim for 
interest at the rate of 8 per cent. on certain 
sums advanced on different dates to the de- 
fondant as.part of the consideration-money,. 
This claim does not come within the purview 
of Section 10. - 


__ We, therefore, uphold the decision of the - --- - 
Judge and dismiss the special appeal with 
costs, i 





The 17th April 1871. 
Present: 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 

Bont-suit — Moasuroment — Hxcoss 

land—Pottah. 

Case No. 2544 of 1870 under Act X of 

1859. 

Special Appeal from a decision passed by 
the Officiating Judge of Alidnapore, 
dated the 25th August 1870, affirming 
a decision of the Deputy Collector of 
that District, dated the 18th December 
1869. 


e 
Radhika Prosunno Chunder and others 
(Plaintiffs) Appellants, 
versus 


Nebalee Churn Dey and others ( Defendants) 
Respondents. í 
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Baboos Mokinee Mohun Roy and Bhowanee 
Churn Dutt for Appellants. 


Baboo Grish Chunder Mookerjee for Re- 
spondents. 
oovrenanted to take from 4 withent in- 


B having 
quiry about 18 beegahs of land at a ront of ons rupees 
haere ot ay waa aden ah any excess 
should be found he would pay mame ite of 
reut for such exoess ; or IF the aren should be found Taw 
thet he wool! reoelve a 
us rent; —« Cer as place a 


A then sued B for rent on 
the entire quantity of land. 


Hrd that H was liable to pay rent for the excess at 
the rate of one rapes a beagah and that the tender af 
a pottah by 4 to B was not necessary. 


Kemp, J.—T is is a suit on the part of the 
plaiutiffa for rent for 1274, 1275, und 1276. 
The allegation of the plaintiff was that the 
defendant held 18 beegahs of land at an an- 
nual rent of ropees 18. Subsequently the 
land was measured and jumma-bandee was 
made. By this measurement and jumma- 
bundee the land was. ascertained to be 97 
beegahs ; therefore they are entitled to the 
rent of 97 rupees, or one rupea per beegah, 
and not 18 rupees, according to the amol- 
namah. The defendant admitted that he 
holds 18 beegahs of land, aud that he is 
liable to the plaintiff only for 9 rupees be- 
ing the amouut in arrear. 


The Deputy Collector gave the plaintiff 
a decree for the amount admitted by the 
defendant. The Judge has confirmed this 
decree. He holds that nccording to the 
terms of the amulnamah, on which the 
question of liablity entirely’ turns, the de- 
fendant is not liable for the year 1274 to 
pay a higher rent then 18 rupees, or one 
rupee per beegah for 18 beegabs of land. 
The Judge then proceeds to enter intoa 
question which was not raised in the first 
Court, and holds that inasmuch as the 
plaintiff sued for specific performance, he 
mast before he can obtain a decree show 
that be has performed two material cove- 
nanta, that is to say, that he has prepared a 
jumma-bundee and tendered a pottah and 
that the defendant has refused to accept the 
potiah so tengered. 


-It is already said that the case turns upon 
the construction to be put on the amalna- 
mah. Itis very clear from the terms of 
that amulnamah that the defendant on the 
3rd Pons 1273 covenanted to take, without 


enquiry, about 18 beegahs of land at the 
rate of one runee a beegah from the year 
197-4. Then follows a stipulation to the 
effect “if on enquiry any exoess land 
“is found within the boundaries, you 
“Cwill pay for as many aha as are 
‘found to be in excess of 18 beegahs 
‘at the rate of one rupee per beegah, and 
“if on enquiry the area is to be found to 
“be leas than 18 beegahs you will receive 
“a proportionate deduction.” 


It appears, therefore, to us that it being 
admitted in the Jadge’s decision that the 
measurement has taken place, if there is an 
excess over 18 beegahs as stated by the 
t | plaintiff, that excess having been found on 
measurement, then, according to the terms 
of the amulnamah, the defendant would be 
liable to pay rent for that. excess at ‘tha 


rate of one rapee per beegah. 


With reference to the point which the 
Judge has raised, namely, whether the 
plaintiff bas performed the material cove- 
nants stated by the Judge, we may observe 
that this point was vot raised below. More- 
over, the tender of the pottah is referred 
to in a subsequent clause of the amulnamah 
and is entirely contingent upon the plaintiff's 
obtaining a further settlement from Govern- 
ment, We may also quote in support of 
our view, a decision to be found at page 
283, Weekly Reporter, Volume XIV. In 
that case, the issae whether a pottah was 
tendered or not not having been raised in 
the firat Court, the learned Judges who 
decided that oase held that it ought not to 
have been raised in the Lower Appellate 
Court. Moreover, that issue does not ap- 
pear to us to be at all essential to the pro- 
per determination of the point at issue be- 
tween the parties, which is this, namely, 
whether, acco: ding to the terms of the amal- 
namah, the defendant is liable to pay the 
old rent 18 rupees until the jummea-bandea 
aod measurement have been sompleted in 
lis presence, or whether acoording to the 
terms of the amulnamnh ag construed by 
us, the defendant ts liable to pay one rupee 
per beegab for any excess land found over 
and above the 18 beegahs for which he 
originally covenanted. 


We have already explained the terms of 
the amulnamah as construed by os. It, 
therefore, only remains for the Judge to find, 
the measurement being admitted, whether 
the quantity of the excess land as stated hy 
the plgintiff has been proved or not? If go, 
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we see no reason why the plaintiff should 
not obtain a decree for the rent of the excess 
land at the rate of one rupee per beegah as 
stated in the amulnamoh. 


The case will, therefore, be remanded to 
the Judge for are-trial with reference to the 
above remarks. 


Costs to follow the result. 


Tho 18th April 1871. 
Present: 


The Hon’ble J. P. Norman, Officiating Chief 
Justice. 


Declaratory decree — Appeal—Oourt 
Foo'’s Act —-Stamps. 


Regular Appeal froma decision passed by 
the Subot dinate Judge of Shahabad, dat- 
ed the 30th December 1870. 


A. B. Miller (Defendant) Appellant, 
VOTES 


Akhooree Ram and others (Plalatiffs) Re- 
spondents. 


Mr. R. E. Twidale and Baboo Mohesh 
Chunder Chotodhry for Appellant. 


No one for Respondent, 


In a mai for ion and wasilat, plaintif obtained 
a decree declaring his right to poaseszion upon the death 
of his father. Defendant appealed, 


Haro that as the desros had given consequential re~ 
lief, i e, relief from the operation of conveyances and 


interest, an appeal from the decree should bear 
valorem stamp duty. 

Note by the Deputy Registrar.—Tua ori- 
ginal suit was for possession with wasilat 
for a share in certain mousnhe named, and 
was firat valned at 8,788 rupees 15 annas 
and 8 pie, being ten times the annual re- 
venue, 


The Court of first instance, without going 
inte the merits, dismissed the suit on the 
grounds (1) that it was under-valued, and (2) 
that the plaintiff should have sued for a de- 
claration of hie future right. 


On appeal, the Zillah Judge, without no- 
tloing the first point, coufl: med.the portion of 
the decision of the Court below which dis- 
missed the suit, on the ground that the 
suit could not be entertained during tly life- 


time of the father, and that it should have 
been for partition and for a declaratory order 
that after the death of the father the alien- 
ation made by him would not affect the plaiut- 
ifs right. 


. Against that decision, the plaintiff pre- 
sented the Special Appeal No. 2158 of 1869; 
and in remanding the case to the first Court 
for trial on the merits, this Court directed 
that the question of valuation be taken up 
and dealt with an accordance with the provi- 
sions of Section 81 Act VJTI of 1859, 


The value was then altered from 3,738 
rupees 15 annas and 8 pie to 87,000 rupees ; 
and the first Court on remand decided the 
case by an order declaring the right of the 
plaintiff to possession of the property upon 
the death of his father, and dismissing his 
suit for immediate possession. 


The defendant now appeals to set aside 
that order, and has engrossed his perition of 
appeal, as stated on his behalf, under Article 
17, Clause 8, on a stamp of the value of 19 
rupees. 

Clause 8 provides a Court fee of 10 rupee: 
for “ Plaint or memorandum of appeal to ob- 
tain a declaratory order, where no conse 
quential relief is prayed”. 


This appeal is to sef aside a declaratory 
order made in a suit for possession aud wa- 
silat, and therefore it is presumed conse- 
queutial relief is sought ; and the Court fee 
paid, vis., 10 rupees, instead of 1055 rupees, 
appears altogether insufficient, 


I beg to refer the point for the orders of 
the Hon’ble the Chief Justice, 


Norman, C. J.—I think that an ad va- 
lorem stamp duty is payable, This is not 
an appeal in a suit where no oonsequential 
relief is prayed. Nor oan it be said that no 
consequential relief is given by the de- 
cree. 


The plaintiff by the decree has obtained 
relief from the operation of conveyances and 
mortgages which on the face of them affect- 
ed his interest. The ordinary instances 
given of bills not praying for relief, are bills 
to perpetuate testimony and bills of dis- 
covery. 


Tt does not follow that the appellant is 
bound to pay the value as on an appeal 
against a decree for present possession, 
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The 18th April 1871. 
Present: 


The Hon'ble J. P. Norman, Officiating Chief 
Justice, and the Hon'ble A. GQ. Macpher- 
son and Dwarkanath Mitter, Judges. 


Bond—Suretyship—Oause of aotion. 
` Caso No. 6 of 1870. 


Appeal preferred under Section 15 of the 
Letters Patent of the High Court of the 
28th December 1865, against a judg- 
ment of the Hon'ble G. Loch and the 
How’ble E. Jackson, two of the Judges 
of this Court, in Special Appeal No. 817 
of 1970,” the said Judges having been 
equally divided tn optaton. 


Bhluogeerath Adbikaree (Plaintiff) Appellant, 
versus ` 


Tarinee Chunder Pakrassea (Defendant) 
á Respondent. 


Baboo Mohines Mohwn Roy for Appellant. 
Baboo Umbika Churn Banerjee for Re- 


spondent, 
` Case.—Defendant required his agent (B) to procure for 
him certiin articles. not having ready money bor- 


rowed a sum from M, for which he gave a bond tb which 


ueotly H obtained a decree against B 
or the amount of the loan with interest, and the plain- 
tiff, after futile applications to the defendant for the 
mame, had to pa the whole amount of the decree 


Plaintiff then to recover, 
Hurp that the plaintiff's cause of ection was ase 
who had a debt for which as between him 


and defendant the latter alone wes liable, aud that his 
cause of action arose when he paid the money. 


Norman, C. J.—Tum facts of the case, as 
set out in the jadgment of Mr. Justice Loch, 
are as follow :— 


The defendant, who is a szemindar in the 
Rajshohye distriot and also the employer of 
the plaintiff, who is a pleader of the Civil 
Court of Rajshahye, required certain articles 
for his daughter’s marriage, and requested 
his agent Kalee Chunder Bhuttacharjee to 
procure them. Kalee Chunder not having 
any ready mgney borrowed the sum of 
rupees 200 from one Tara Chand Moitro, for 
which Kalee Chander gave a bond to which 
the plaintiff, at the request of Kalee Chun- 
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der, and being a pleader employed by the 
defendant, put his name. The bond ig 
dated the 27th Assar 1268, or in other words, 
the 10th July 1861. 


_ Now, the position of the parties on that 
statement of Mr. Justice Looh, which is 
borne ont by the statement of Mr. Justice 
Elphinstone Jackéon and of the two Lower: 
Courts, does not show either that the plain- 
tiff lent any money to the zemindar, or that 
he sold the articles procured gnd forwarded 
by Kalee Chuņgder to the zemindar. There- 
fore apon that bond, and on the transaction. 
as it took place in 1861, the plaintiff had no 
cause of action against the defendant either 
for money lent or goods sold. I may add, as 
confirming this view of the facts, that there 
is not a suggestion that the plaintiff was to 
get any profit by the sale of the goods or any 
interest for the money, which he would have 
stipulated for had he advanced the money. 


On the 80th August 1864, the creditor 
Tara Chand Moitro obtained a decree for 
the amount'of the loan with interest against 
Kaleo Chunder and the now plaintiff, and 
the plaintiff appears io have made repeated . 
applications to the defendant, “for whose 
benefit”, as Mr. Justice Loch says, “ the 
money had been borrowed,” for the amount ; 
bat the defendant having failed to pay it, 
the plaintiff had to pay the whole amount of 
the deoree which be did in two instalments, 
namely, rupees 281 on the 4th July 1866, 
and rupees 390 on the 80th June 1868; and 
he brings this suit against the defendant for 
recovery of the money so paid on his (de- 
fendant’s) account. 


The cause of action whioh the plaintiff 
appears to have had on this statement of 
facts, and on such evidence as there is on 
the record, was a cause of action as a surety 
who had paid a debt for which, as between 
the plaintiff and the defendant, the defend- 
ant alone was liable, í 


It is wholly immaterial that, upon the 
form of the contract as between the plaintiff 
and the lender of the money, the plaintiff 
appeared to be the principal. Until the 
plaintiff paid the money due pon the bond, 
he had no right of action, against the de- 
fendant. The first instalment was paid by 
the plaintiff on the 4th July 1866. This 
action is brought within three years from 
that time, namely, on the 22nd June, 1869. 
It appears to me quite plain that the action 
is not barred by any provisions in the Limi- 
tation Aot XIV of 1859. 

+ 


G 


414 Civil 


THE WKEKLY REPORTER. 


Rulings. l 


lt 
‘That being so, I am of opinion that the | Lock, J.—In this case a suit was brought 
decision of Mr. Justice Loch and also the’ to recover rupees 900. 


decision of the Lower Appellate Court must 
be reversed, and the deoree of the first 
Court must be restored and affirmed. The, 
defendant tu pay the plaintiff’s costs in all 
Conr ta. 


Maopherson, J.—Considering that the 
transaction wns such as itis held to be by 
Mr. Jastice Elphinstone Jackson, namely, 
thes the defendant's agent Kalee Chander 
borrowed the money, and the plaintiff merely 
stood seonrity for the repayment of that 
money, I agree wlth the learned Chief Jus- 
tice and sonour in the decree which ‘he 
proppaes to make. 


Hilter, d.—1 concur, 


The 18th April 1871. 
Present: 


The Hon'ble G. Joch and H. Y. Bayley, 
Judges. 


Costs—Revicw. 
Case No. 27 of 1871. 


Miscellaneous Appeal from an order passed 
by the Judge of Bhaugulpore, dated the 
15th December 1870. 


Ram Sahoy Singh and another (Opposite 
Party) Appeflant, 


versys 


- Ropkhoo Singh (Petitioner) Respondent. 


+ 


. Baboo Doorga Noss Dutt for Appellant. 


Pakao Apbinash Chunder Banerjee for 
) Respondent. 


An omission to award costs cannot be considered 
meréty as a clerical error, bat must bo reptifled by 
way of review within the prescribed time, 


The first Court gave the plaintiff a full 
decree. 


The Judge on appeal modifled the first 
Court’a decree and gave the plaintiff a decree 
for rupees 200, with proportional costs, but 
made no order for costs in favor of the 
defendant as regards that portion of the suit 
which was dismissed. 


A special appeal was preferred to this 
Conrt and dismissed. 


‘Pwo years after the Judge had passed his 
decision in the case, an application was made 
on the part of the respondent to correct what 
he calls a clerical error in the decree, vis., the 
omission to award costa to him on account 
of that part of the olaim which was dis- 
missed. i 


The Judge appears to have treated the 
matter simply as a clerical error, and without 
calling upon the opposite party to show 
cause why the decree should not be amended, 


he passed an order awarding costs to the 
defendant. 


Subsequently, when the opposite party 
objected to that order by a petition, the 
Judge after hearing what each party had to 
say, still held the omission to be merely a 
olerical error and ordered it to be amended. 


We do not think that the question of costs 
can be considered in this case merely as a 
clerical error. A Judge when- passing a 
decree gives costs or refrains from giving 
costs for some reason or other; and jf he 
refrain giving coats and any party considers 
that he is entitled to obtain costs, he should 
apply within the prescribed time to the 
Judge for a review of that part of the deere 


which he considers injarious to himself, 


Now, itis clear that in the present case 
the petitioner could not filea petition for 
review, because there had been a special ap- 
peal to the High Court, and farther he was 
out of time and apparently bad no cause to 


show why he did not make the petition in 
due time, ° 


Under these ciroumstanoes, we think that 
the Judge was wrong in re-opening the 
qnestion of cosia after so long atime bad 
elapsed, and we reverse the order with costa, 
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The 18th April 1871, _ 
Present: 


The Hon’ble @. Loch and H. V. Bayley, 
Judges. 


Costa—Intetest-—HBxreddtion—Fall 
g Bench Buling. 


Case No. 51 of 1871. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge òf Bhaugul- 
pore, dated the 28th January 1871. 


Rajah Leelanund Singh (Judgment-debtor) 
Appellant, 


verius 


Rajah Ram Narnin Singh (Deeree-holder) 
Respondent. 


Mr. R. E. Twidale for Appellant. 


Aloonshee Mahomed Yusoof and Baboo 
oodh Sein Singh for Respoudent. 


Eon irigaane a of the Full Bench Ruling 
reported at 109 of VI Wéekly Reporter (MLisonlla- 
neous is as much applicable to interedt 

fn arded 


i terest upon meme profits not iw 
Be rd eae Do Appo io ail don eai passid 
befote or after the date of that Judgmidnt. 


Loch, J.—THe petitioner in this case 
seeks to execute s decree for ooats, and 
applies to have them with tnterest. The 
‘decree says hothing about interest tipon 
costa, but it is urged that under the practice 
of the late Sudder Court every decree for 
costs necessarily tafried interest with it 
upon those costa; and it is .further ‘urged 
that the Fall Bench judgment, reported in 
Volame VI, Weekly Reportet, page 109, 
Miscéllaneous Rulings, is not applitable to 
cases of this kind, as the decree now sbught 
-to be executed isa decree of the Sudder 
Court and not of the High Court ; and that 
the prinolple laid down in that judgment 
relates only to mesne profits and interest on 
meane profits dot awarded by the decree of 
the Court, and is not applicable to oases of 
interest upon costs. 


Two deolsions by a Division Bench of 
this Court have been referred to; the one 
reported in Volume II, page 21, Miscella- 
neous Rallugg; and the other in Volume III, 
page 21, Miscellaneous Rulings, in which it 
was held that under the practice of the 
Sudder Oourt, interest-on costs followed 
even when not specially mentioned in the 
order. It appears to me that the judgment 


THE WEEKLY REPORTER, 


Rulinge 448 


of the Foll Benoh referred to above does 
‘apply to a case of this kind, and that thé 
principle laid down iù that judgment is as 
much applieable to interest upon costs ns it 
ia to interest upon meane profits not award 
by the decree, and that that judgment must 
be donsidered de dverrufing thé jadgments 
reported in Volumes LI aud HI of the Week- 
ly Reporter, for we find these words in that 
judgment which seem to embrace all ques- 
tions of the kind :—“ We have no doubt that 
t in executing a decree, the Court which 
“ exeoutes it has no power to alter or add 
“toit.” But itis sald that the judgment 
which is now sought to be executed ta ond 
ofithe late Sudder Court; and the practice of 
that Court was to allow interest upon thé 
costs, although the decree made no provisión 
as to interest, I believe that suckr was thé 
practice, and I have stated it more than ohbè 
in judgments; but nevertheless we must, I 
think, now apply the principle of the rulib 
of the Fall Bench to all decrees š 
either before or after the date of’ that judg- 

ent; and under this view of the case, I 
think that the petitioner cannot now recover 
more than what the decrees gives him, and 
that is simple oosts of the suit. The order 
of the Lower Court is set aside, 1 party 
must bear his owh costs of this appeal. 

Bayley, J.—I need, only add that I en- 
tirely concur: with Mr. -Justice Loch, and 
that this appeal is exactly analogous to tha 
case of Rajah Leelanund Singh versus Ma- 
harajah Joy Mungul Singh, deoided by 
myself dnd Mr. Justice Mitter on cHe 16¢ 
April last.* 


The 18th April 1871. 


Present: 


The Hon’ble F. B. Kemp and F. A. ‘Glover, 
Judges. 


Incidental findings—Jurisdictidn. 
Casó No: 2486 of 1870. 


Special Apveal from a-decision passed by 
the Judge of Cuttack, dated the 19th 
September 1870, reversing a decision of 
the Hoonsiff of Balasore, dated the 25th 
Maroh 1870, 


Shiv Pershad Panáh (one of ile Défendants) 
Appellant, 


versui 
Muddun Mobun Doss (Plaintiff) Respondent, 


* Ante, p. 885. 
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Baboos Unnoda Perskad Banerjee and Ta- | venue Court would not be a bar to the 


rucknath Sein for Appellant. 


Baboos Romesh Chunder Mitter and Obhoy 
Churn Bose for Respondent, 


` An incidental finding by a Revenue Court as to the 
genuineness of a pottah, Is no bar to the jurisdiction of 
a Civil Court to try the same question on a distinct lesne 


in a regular suit, 

, Glover, J.—THis was a sult to cancel a 
pottah on the ground that it was a forgery. 
The Court of first instance considered that 
inasmnch as ina former sult under Act X 
of 1859 between the parties to this suit it 
had been decided by the Deputy Oollestor 
that the poitah was a genuine instrument, 
the present action was barred by Section 2 
of Act VIII of 1859 on the principle of 
res adjudicaia. The Judge on the contrary 
held that althodgh there had been a decision 
by the Deputy Collector, and afterwards by 
the Collector, as to the genuineness of this 
document, still as that finding had not been 
come to upon any distinct issue regularly 
laid down as to the genuineness or otherwise 
of the pottah, it was a mere incidental finding 
and could not bar the jurisdiction of the 
Civil Court, 


The defendant appeals specially. We 
think that the Judge’s decision remanding 
the case for n trial on the merits was-a cor- 
rect one. The Deputy Collector, in the 
oase decided on the 27th of October 1868, 
tried only one issue, which we think was 
the proper issue under the circumstances of 
that case, namely, whether the intervenors 
or the plaintiff werain bond fide receipt and 
enjoyment of the rent olnimed ; and in order 
to decide this issue be took iuto considera- 
tion the pottsh now in question, and he 
undoubtedly did find on the evidence that 


that pottah wos-o-genuine-one-—The Col 


lector also, before whom the case came in 
appeal, came to the sdme opinion; but 
although both these Courts did incidentally 
determine that this pottah was genuine, it is 
quite clear on renting their decisions that 
no issue was fixed on that particular point, 
nor indeed could there have been any such 
issue, as the only question then before the 
Courts was the bond fide receipt and enjoy- 
ment of rent by one party or the other ; and 
whatever else was desided in order to enable 
the Courts to arrive at a satisfnotory finding 
on the substantial issue before them, was 
determined incidentally for the purposes 
of that suit only ; and accotding to many 
decisions of this Court such an incidental 
findiug or expression of opinion by a Re- 


jurisdiction of the Civil Court to try, on 
a distinct issue in a regular suit, the ques- 
tion of ‘the genuineness or otherwise of the 
potiah, — 


The cose of Pitumber Shaha and others 
versus Ram Joy Ghose and others, re- 
ported in Volume VII, Weekly Reporter, is 
exactly in point with this case. It is there 
laid down that a proceeding in a suit under 
Act X of 1859, in which the Collector did 
not finally adjudicate upon the genuineness 
of a pottah although he accepted it as ge- 
nuine, is no bar to a subsequent sait in the 
Oivil Court for q declaration that the poitah 
is a forgery. Another case, that of Show- 
damonee Dossee versus Ram Chand Bydo 
and others, in Volame X, Weekly Reporter, 
page 38, lays it down that in a suit -for 
arrears of rent in which an intervenor 
opposed the pleintiff’s claim (which is pre- 
cisely the case here), and where the Depaty 
Collestor collaterally and incidentally to 
guiding his mind to a conclusion on an issue 
which arose under Section 77 of Act X of 
1859 thought proper to enquire into and 
state his opinion as on matters of title be- 
tween the plaintiff -and the intervenor, ha 
could not be said in the sense of Section 158 
to determine a question of title between the 
parties by his judgment. 


The other onse referred to by the special 
appellant’s pleader was brought under Clause 
5 Section 28 of Act X of 1859, and was to 
eject the defendant and has really no refer- 
ence to the present dispute: there was no 
question in that case as to the genuineness 


of -the -pottaln—Ht—was—assomed—that—the ~~~ ~ 


pottah was genuine. 


i 


We think that the decision of the Deputy 
Collector in the former case as to the ge- 
nuineueas of this pottah wos an incidental 
decision only, and that the question of right 
and title was not determined by him in such 
a way ns to prevent the Civil Court fiom 
going iuto the question of the genuineness or 
otherwise of that pottab in the present suit. 


_ The Judge’s order, therefore, remanding 
the case for trial on the merits is confirmed, 
and the special appeal dismised with coste ` 
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The 18th April 1871. 
Present: 


The Hon’ble-F. B. Kemp and F. A Glover, 
Judges. 


Change of proprietory title—Putnee- 
dar—Ryot—Bights of occupangpy. 


Oase No. 2561 of 1870. 


Special Appeal from a decision passed by 
the Judge of West-Burdwan, dated the 
6th September 1870, affirming a decision 
of the Moonsiff of Sonamookhse, dated 
the 18th May 1870. 


Ram Ghose (Defendant) “Appellant, 


verins 


+ 


Radha Churn Gangooly (Plaintiff) Re- 
spondent. 


Baboo Rash Beharee Ghose for Appellant. 


Baboo Bama Churn Banerjee for Re- 
epondent. 


A mere change in the propristary title of an estate 
does not entitle a putn » who holds from the new 
proprietor, to ject a tenant who oan prove a right of 
OCCUpALcy. 


Kemp, J.—Tats is a suit brought by the 


plaintiff, who obtained a putnee lease from 


the Maharajah of Burdwan on the 14th of 
Srabun 1274, to ejeqt the defendant from 
certain lands. The plaint states that the 
Maharajah having obtained a deorea for 
these lands in a suit No. 16, as appertaining 
to Lot Hooda Rooppal in Pergunnah Bishto- 
pore, granted a putnee of the mehal to the 
plaintiff; that the defendant was in wrongful 
possession of these lands; that on the plain- 
tiff going to take possession he was forcibly 
ousted by the defendant on the 7th of 
Bysack 1275 ; that upon this the plaintiff let 
ont the lands to one Kitab Sheikh and 
Bhyrub Bngdee, and that they not paying 
the rent the plaintiff attached their crops ; 
that upon this the defendant objected and 
claimed the crops as having been raised by 
him ; that the Deputy Collector in 1868 in 
the case NB. 50 released these crops; aud 
that the plaintiff’s cause of action therefore 
arose ou the 2ud of Kartick 1274 when 
these crops were released. He sues for 
khas possession and for demolition of the 
defendant’s houses.  , 
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„The defendant’s answer is to this effect:— 
That he has been in possession of these lands 
for a very long time, or from the time of the 
Rajuh of Biehtopore, as appertaining to the 
mouzsh of Hurreekistopore ; that on the mou- 
zah Hurreekistopore being resumed by Gov- 
ernment, the lands in dispute were found to 
be in his possession and were assessed as such 
by the Government ; that on a settlement 
being made by Government with Buldeb 
Singh for the parent mouzah, of Hurree- 
kistopore, the defendant paid his reut to the 
aforesaid Buldeb Singh; that he is nota 
trespasser ag stated by the plaintiffs; that 
the allegation that Kitab Sheikh had obtain- 
ed a bandobust from the plaintiff was false ; 
that on the plaintiff attaching the defen- 
dant’s crops as belonging to Kitab Sheikh 
and Boyrub, the defendant immediately put 
forward a claim which was found to be good 
and the crops were relensed; that the 
defendant was no party to this suit No. 16, 
and therefore that suit is no evidence as 
against him ; thet the defendant bas been in 
occupation of these lands for maoh more 
than 12 years, and that therefore if the 
plaintiff's or his predecessor’s title in the 
lands bas been found to exist by any decision 
of the Civil Court, still the plaintiff would 
not be entitled under the law to eject the 
defendant. : 


Both Courts have found for the plaintiff, 
The frst Court appears to have found that 
the defendnot had been in occupation of 
these lands for more than 12 years ; “ but that 
“as the defendant had not acknowledged 
“ the plaintiff's proprietory right, but on the 
“contrary calls Baldeb Singh his landlord 
‘though the latter has no ownership in the 
“ property {n question, therefore the Moon- 
‘*siff comes to the conclusion that the de- 
“fendant is willing to be the ryot of Buldeb 
“Singh and not of the plaintiff; but asa 
“ Court of Justice had declared the plaintiff 
“ to be the owner and the defendant would 
“like to be the plaintiffs tenant, therefore 
“the defendant could not be awarded what 
“he never prayed for.” | These are the 
words of the first Court, 


The Judge on appeal admits that the de. 
cree No.. 16 does not affest the jummale 
Tights of tenants, but that os the de- 
fendant denies his relation of tenant to the 
plaintiff, he must therefore be considered 
to be a trespasser and to have forfeited 
any right of occupation whioh be may have 
had. Then the Judge goes on to say that 
the defendant’s witnesses are worthloss,—~ 
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that there is no ee proof of the defen- | from the Maharajah whose title commenced 


Gant’s possession of the tenure for 12 years; 
The reasons given for this opinion are that 
the resumption proceedings are of the 17th 
December 1861, and the Moonsiff says. the, 
Judge has made a miscaloclation, and that 
the plaintiff's witnesses do not say that the 
defendant had houses before 1268, though 
his brother may have had houses upon: the 
land before that time. The Judge then 
concludes by saying that, even if the defen- 
dant has been in possession for more than 
12 years, he cannot proceed on two opposite 
pleas, namely, that he is the ryot of Buldeb 
Singh and not of the plaintiff; and 2ndly, 
that he is a ryot having a i of occupancy 
and willing to pay rent to tle plaintiff. 


We are of opinion that the decision of 
the Judge is wrong. It appears to us that 
the Judge has proceeded on a misconception 
of the defence set up by the defendant in 
' thia case, What the defendant says is this, 

that the lands in dispute had been held by. 
bim fora very long time, much more than 
12 years, as belonging to mouzah Harreekis- 
topore, a resumed mehal; that in 1861 he 
was found in posseesion of the lands by the 
Goverment authorities when they resumed 
the Mousah Hurreekistopore, aa on a settle- 
‘ment being made with Buldeb Singh he, 
the defendant, has paid rent to Buldeb Sing ; 
that not being a party to the anit No. 16 he, 
the defendant, was not aware of the change 
in the proprietory title; tHat he is a ryot. 
having a right of occupancy and one who 
caunot be ejected by the plalntiff, even if 
the title of the plaintiff has been deolared 
to be that of malik of the disputed 
lands. There is no distinct denial of 
the plaintiff's title, and what the defendant 
eays is simply that if the plaintiff's title to 
the particular piece of land iv sult has been 
declared by a Civil Court, he is entitled to 
receive rent from me but he is not entitled 
to eject me. It appears that the suit of the 
Maharajah was against Boldeb Singh to set 
aside the settlement made with Baldeb, 
and to establish that these lands belonged 
not to Hurreekishtopore, but to the Mahara- 
jah’s mouxah in Pergunnah Bishtopore. The 
Rajah obtained a decree in 1278. It appears 
that he also obtained wasilnt > dnd the 
Moonsiff in his decision recites that the 
Rajah obtained wasilat from the cecupant 
ryots, and amongst them from the defendant. 
Hotaver, be that as it may, it is clear that 
dhè mère dhange in the proprietary title 
would not entitle the plaintiff, who holds 
i o 


in 1274, to eject the defendant if he can 
prove a right of occupancy in the land. 
Now, the Judge has found that the plaintiffs 
witnosses, although they do not say that 
the defendant had houses before 1268, state 
that his brother bad houses there before 
that time, We think we may infer from the 
Jadge’s decision that the plaintiff's witnesses 
did admit the defendant’s possession for more 
than 12 years; for he says if even the defen- 
dant’s posseesion was for more than 12 years, 
he cannot proceed on two opposite pleas as 
set forth above, 


The firat Court, too, found that the de- 
fondant had established his right of ocou- 
pancy ; for he says that the witnesses for the 
plaintiff state that the defendant’s brother 
had houses on these lands many years ago, 
and that although the defendant was not 
then living with his brother, the houses were 
built upon these very lands now in dis- 
pute. 


We, therefore, think that the plafntiff is 
not entitled to eject the defendant, or to ob- 
tain khas possession or to destroy the houses 
erected by the defendant many years ago. 
We, therefore, reverse the decision of the 
Judge and dedrée this appeal with costs. 





t 


The 19th April 1871. 
Present: 


The Hon'ble E. Jackson and Onoocool Chun- 
der Mookerje, Judges. 


-——  -— -- aod 





„o n Gaal aeee 


Intervention under Section 77 Aot X. 
1859-——Oolleotor’s recusancy—High 
Court's interference — Section 15, 
Oharter Act. 

Sreemutty Nassir Jan and another, Peti- 
i tioners, 


* 


versus 
Akbur Mozoomdar, Opposite Party. 
Baboo Luleet Chunder Sein for Petitioners. 


‘Baboo Romesh Chunder Mitter for Opposite 
Party. 
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Whare a Collector refused to notice an intervenor’s 
claim because the intervenor had not filed a, document 
on which her title rested, he was held to have refused 
to try the se and thus to warrant the High Courts 
interferenos under Section 15 of the Charter Act. 


Jackson, J —Tum applicant ‘in this case 
obtained a rule calling apon the other side 
to show causes why the decision of the Col- 
lector of Tipperah, dated the 18th May 1870, 
in the case of Jamiruddin Bhooeah, gomas- 
tah of Akbar Mosoomder, plaintiff, appel- 
lant, versus Haniff Bhooeah, defendant, and 
Naasir Jan, intervenor, respondents, should 
not be set aside on the ground that it had been 
passed upon irrelevant grounds. Cause has 
this day been shown, and it is alleged that 
this Court has no jarisdiction to interfere ; 
partly because this is not a ‘case in which 
the Court has refased jurisdiction which it 
should have exercised, ond partly because 
the parties have an opportunity to set aside 
this decision by a regalar suit, 


On the first point, we are of opinion, look- |. 


ing to the decision of the Collector, that he 
has refused to exercise the jurisdiction which 
he should have exercised. He has in no way 
tried the question at issue between the 
plaintiff and the intervenor, upon which 
also raast depend the question ss between 
the plaintiff and ryot defendant. Looking 
to the terms of Section 77 of Act X of 1859, 
the question at issue was whether the inter- 
venor, third party, or the plaintiff, was in 
receipt of rent from the ryot defendant be- 
fore the institution of this suit. This issue 
was distinotly laid down as one of the poiuts 
to be tried by the Collector. But instead 
of deciding it, he refased to consider or 
take any notice whatever of the claim of 
the third party, because that third party had 
not filed a deed of gift on which her title 
rested. It is evident that this is no decision 
whatever upon the case. It was not for 
the Collector to ascertain whether the inter- 
venor’s title was good or bad. The deed of 
gift could only be of any use in order to 
ascertain the validity of her title, and the 
mere filing of the document could not possi- 
hly be any evidence whatever in the suit. 
It is in fact, therefore, a direct refusal to try 
the case altogether. To lay down that be- 
canse soch afd such a document was not 
flied therefore her claim, must be utterly bad, 
je no decision on the point at issue, The 
Collestor might have as well decided the case 
upon any other equally ‘irrelevant ground 
thau that which was before him for decision. 
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It is possiblo that the intervenor might hava 


brought a separate sult in the Civil Court to 
rectify this decision. Batit is a question 
what effect that would haveon the olaim ` 
os between the plaintiff and the ryot de- 
fendant. 


We think we ought not to allow this 
decision to stand as it is, but that tha oase 
ahonld be sent bask to the Collector with 
directions to him that He will consider the 
evidence upon the record and try the ques- 
tion as between the intervenor and the 
plaintiff, looking especially to the provisions 
of Section 77 Act X of 1859; and upon 
his’ decision as between the intervenor and 
the plaintiff, aud upon the consideration of 
any other fact or any other point which may 
arisa as between the plaintiff and the defen- 
dant, he will decide the case as between the 
plaintiff and the ryot 


Costa of this proceeding will be paid by 
the plaintiff, assessed at two gold mohars. 


Mookerjoe, J.—I concur. Itis evident 
that in this case the Oollector has refused 
to try the appeal, or any of the iesues which 
legitimately’ arise in a case under Section 
77 Act X of 1859. He declines to try tha 
case simply on the ground that the laterve- 
nor hes not filed the deed of gift under 
which he olaims possession. ` The question 
he bad to decide was whether the intervenor 
wos “in the actual receipt and enjoyment of 
the rent.” He fixes the issues correctly, 
but declined to try them merely because the ` 
deed of gift has not been filed. If he had 
tried the question of possession and actual 
receipt of rent, his decision on that point, 
however wrong or improper, would perhaps 
have been final acoording to law. But as 
the Judge has refused to try the real issue 


before him, and disposed of the cage on a 


matter wholly irrelevant to the point before 
him, it must be held that he has refused to 
exercise a jorisdiction vested in him by 
law. Under the powers of superintendence 


given to this Court by the” Charter Act, I 


hold that we can direct Courta subordinnte 
to this Court to do their duty, and to see 
that they do not avoid to try and determina 
cases simply because a party to the sois has 
not done that which he was not imperatively 
teqnired to do, and which is irrelevant to 
the real qnestion which the Court had to 
dacide. This’ I should consider a refusal 
to exercise è jurisdiotion where he had oue 
under the law, 


} 
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The 19th April 1871. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Suit for pottah—Amulnamah—Onus 
probandi. 


Case No. 2541 of 1870 under Act X of 1889. 


Special Appeal from a decision passed by 
the Judge of Midnapore, dated the 12th 
August 1870, affirming a decision of the 
Deputy Collector of that District, dated 
tha 30th July 1869. 


Kishen Pershad Singh and others (Defend- 
ants) Appellants, 


versus , 
Mohun Singh (Plaintif) Respondent. 


Baboos Slokinee Mohun Roy and Bhowanse 
Churn Dutt for Appellants. 


Mr. R. T. Allan and Baboos Doorga 
Mohun Doss and Huree Mohun Chucker- 
butty for Respondent. 


The proprietors of a certain holding having refused 
the terms of Government, a farming settlement wes 
made with the present defendant who undertook to 
confirm and ratify all amulnamahs granted by the 
gzecnindars while the settlement p i had been 
panog. Plaintif, being a ryot without a right of occu- 
pancy one who had got an amulnamah, sued fora 
pottah at the rate fixed by the amulnamah. 


Hcp that the amulnamah formed the basis ofa speal- 
al contract between the and took their case out of 
the purview of Sections 5 and 8 of the Rent Law; and 


- thet by the terms of the smulnamah the defendant was 


bound to give plaintiff a pottah an fair and itable 
rates (“ spafutia”), which were to depend on rates 
which he obtained from Government 

Hiern that the onus of proving that the rate which he 
claimed was fair and equitable was upon the plaintiff. 


Glover, J.—Tue plaintiff In this case 
shed his semindar (a farmer holding under 
Government) for a pottah for a period of 14 


ears, at a rote of 1 rupee per beegah ona 
holding of 222 beegahs. 


It appears that whilst negotiations for 
settlement were going on with the original 
proprietors, these were sllowed to make 
arrangements with the ryote and to give 
them amulnamabs. For some reason or 
other, however, the. proprietors refused the 
Government terms, anda farming settlement 
wos made with the present deféndant, he 
undertaking to confirm and ragify all amal- 
namahs that bad been granted by xemin- 
dara during the time the settlement proceed- 
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ings had been pending. The plaintiff was 
one of those ryots who lad got an amulna- 
mah from the zemindara and on the strength 
of it he sued for a pottah at the rate said to 
be fixed by it 


The farmer denied in the first place that 
he was bound by the amulnamah at all, and 
alleged that in any case the plaintiff could 
only get a pottah on terms which he, de- 
fendant, should agree upon, plaintiff not 
being an *" occupant ryot;” that as a 
matter of. faot the plaintiff was called 
upon to take a settlement of the lands at’ 
rupee 1-4 a beegnh, which was consider- 
ably less than the proper rate, but that 
as he refused to attend and take the settle- 


ment the land was leased to another tenante > 


The Court of first instance gave a decree 
to the plaintiff for a pottah at rupee 1-4 a 
beegah for. 14 yearn. 


But on appeal the Jadge modified the 
decision. He thought the plaintiff entitled 
to a potiah at fair and equitable rates, and 
for a reasonable time only. He ordered the 
defendant to give plaintiff a pottah for five 


years at one rupee per beegah. ; 


Both parties have appealed against this 
decision. The cross-appeal of the plaintiff, 
however, was not pressed and need not be 
considered. 


The farmer appeals urging in the first 
place that supposing him to be bound by the 
amulnamah, the plaintiff is not entitled toa 
pottah at the rent claimed, inasmuch as he 
is not an occupant ryot and does not come 
under Section 6 Act X of 1859, as supposed 
by the Judge, but‘under Seotion 8 of that 
Act, by which he could only be entitled 


‘toa pottah on terms agreed to by the ze- 


mindar, 


We have had this amulnameh read to us. 
It reoites that so much land had been given 
to the plaintiff at one rupee a beegab for one 
year (1274) withoat any enquiry made, and 
that a settlement would afterwards be made 
with -him for suoh term as Government 
might give to the seminodar, after measure- 
ment and arrangement of the. proper rent, at 
fair and proper rates. The word used is 
“ upajukia,” and the meaning of it is, we 
have no doubt, what is iu Act X 4 
“ a fair and equitable” rate. 


We think that this amulnamah formed the 
basis of a especial contract between the 
parties, and took their case out of the pur- 


t 
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view of Sections 5 and 8 of the Rent Law: 
Had there been no such special agreement, 
the appellant would no doubt be right, for it 


‘ Ia clear that the plaintiff hos no right of 


~~. 


p 


occupanoy, and if he wanted a pottah would 
have had to arrange for it as best he could 
with his landlord, —Section 8 would apply 
to his case and not Section 5. 


But by the terms of the amuloamah, we 
think that the defendant bound himself to 
give the plaintiff a pottah at fair and reasop- 
able rates, which were to depend on the terms 
which he himself obtained from Govern- 
ment. It is not denied that the farmer has 
got hie lense from Government at the rate 
of about 12 annas a heegah, and the ques 
tion would be what ie n fnir rent for the 
laod whioh the plaintiff holds. 


Now, the Judge in deciding this point 
has given the plaintiff the ‘‘ status’’ of an 
ocgeupant ryot, and: has held that under 
Section 5 of Act X of 1859 the rent previ- 
ously paid is to be considered a fair and 
eqnitable rent, unless the contrary be shewn. 
The rent for the year 1274 was admittedly 
1 rupee per beegah ; ergo, it was on the de- 
fendant to show that this was not the proper 
reut for the fature. There can be no doubt, 
we think, that the Judge is wrong here, 
The plaintiff is not an occupant ryot and is 
not therefore entitled to the privilege ac- 
corded to him. The omus of showing that 
the rate of 1 rupee per beegah is the fair 
god equitable rate was upon him, and it was 
not for the farmer to show that | rapee wns 
not the proper rate, until the plaintiff bad 
given some evidence that ig was the prope 
rate. The Judge however das decided the 
jssue solely on the inability of the defendant 
to satisfy him that the proper rate was more 
than L rupees, 


There is, we are told, evidence on the 
record on the part of the plaintiff which 
shows that the rate was 1 rupee 2 annas ; 
but neither of the Courts below has come to 
any finding on the plaintiffs evidence. The 
Moonsiff has decided for arate of 1 ropee 
4 annas, beeanse a third party (the ryot now 
in possession) pnys that rate. The Judge has 
fixed 1 rupee hecgnse that was the rate in 
1274, and the defendant has not been able to 
prove that itonght to be more now. Both 
of these findings appear to us wrong. 

We think that the case must go back for a 
finding on the whole evidence ns to what are 
fair and equitable rates for the plaintiff's 
lands, due regard being Lad to the circum- 


stances under which they were tanken aud 
to the nature of the improvements (if any) 
made by the ‘plaintiff on the holding. 


When the fair rate is ascertained, the 
point will arise as to whether it is that at 
which a pottah is claimed by the plaintiff. 
If it be #0, we thiak that under the terms of 
the amulnamoh the plaintiff would be en- 
titled to such pottah. If, on the other hand, 
the plaintiff has sued fora pottah ata losa 
rate than that found to be fair and equitable, 
he will not be entitled to a decree but will 
have his suit entirely dismissed. The rale 
in snch a case hna been laid down in Gholam 
Mahomed versws Asmut All Khan (X Week- 
ly Reporter, 14 F. B.) 


The case is remanded to the first Court 
with referenoe to the above remarks, Oosts 
to follow the result. 





The 20th April 1871. 
Present: 


The Hon’ble A. G. Mnopherson and Onoocool 
Chander Mookerjee, Judges. 


Forged mortgage — Bond — Declara- 
tory suit—Substantial reltof. 


Case No. 2218 of 1870. 


Special Appeal from a decision passed by 
the Judae of Shakabad, dated the 17th 
Angust 1870, affirming a decision of the 
Firett Subordinate Judge of that District, 
dated the 14th Alay 1870. 


Fukeer Chand (Defendant) Appellant, 


Perseus 


Thakoor Singh (Plaintif) Respondent. 
Mr. Hun Alohun Ghose for Appellant. 


Messrs. BR. T. Allan and R. E. Twidale 
for Respondent. 

Ina sult to in a declaration that 
bail wisi bai bean reatecared, was talesty” AR d to 
havo been registered by the planit, and was invalid as 
being a forgery, the een a bæn obtained 
by falso personation 

Hep that the existence of th the mortgage was a dis- 


tinet cloud on paoura title without any pe of 
diminished eal to bim of 


Mac pherson, J.—Tue only ground, of 
apaan appeal which it is necessary for me 


bs D 
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to notice,—becansa I think that it is the 
only one in which there is any substanoe,—is 
the first, namely, that the plaint merely asks 
for a declaratory deoree, and therefore dis- 
closes no legal cause of action. 


The suit is brought to obtain a declaration 
that x certain mortgage-bond, dated 24th 
- March 1869, which has in fact been regis 
tered, nnd is faleely alleged to have been 
vegistered by the plaintiff, is invalid as 
being a forgery, the registration of which 
‘was obtained by a false personation of the 
plaintiff. i 

The defendant, while eontending that the 
suit would not lie as being merely for a de- 
' olaratory decree, pleaded that the bond was 
genuine and’ was really executed by the 
plaintiff, and that the plaintiff himself got 
dt registered. i 


Tho Lower Appellate Court has found 
the facta for the plaintiff; that is to say, 
has found that the bond is a forgery and 
that the plaintiff never exeguted it and 
never got it registered. 


Mr. Man Mohun Ghose for the defendant 
contends that, inasmuch as no special injury 
to the plaintiff by reason of the existence 
of this bond is alleged in the plaint or found 
by the Lewer Appellate Court, and inas- 
much as it is neither alleged nor -proved 
that the defendant has ever taken any action 
against the plaintiff upon this bond, the 
suit is bad as being simply for a declaratory 
. Gecres: and he has cited a variety of cases 
dn support of that contention. 


I admit that most of the cases do support 
his view to a certain extent. Nevertheless, 
in my opinion, the general result to be 
drawn from them is no more than this,—that 
a declaratory suit will not lie if the doou- 
ment which the suit seeks to set aside does 
not necessarily affect the plaintiff's enjoy- 
ment of his property, or does not raise any 
substantial cloud upon his title which he is 
obliged to dispel by suit. In the present 
case, however, it is clear that the facts 
found by the Lower Appellate Court ne- 
cessarily show that a very serious cload 
is cast upon the plaintifs tide by the 
deed which he now seeks to set aside, 
The existence of a mortgage-deed, pur- 
porting to have been registered by the 

laintiff! himself, is a distinpt cloud upon 
: [is title to the land affeated by that deed ; 
and, without any special evidence to prove 
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the damage, it cannot be doubted that the 
existence of such a document necessarily dl- 
minishes the value, to the plaintiff, of the 
property which is npparently covered by the 
mortgage-deed, I think, therefore, that in 
this particular instance, the suit is not one 
of those inofficious needless suit which will 
not lie, but that it is a suit in which the 
plaintiff is found to have sustained, and to be 
sustaining, very substantial injury from the 
act of the defendant which is complained of, 
I think, therefore, that the sait will lie. 


Tt is very difficult in these questions aris- — 
ing under Section 15 Act VIL of 1859, to 
lay down any general rule applicable to all 
cases. It appears to me thnt each case must 
be judged of by its own particular circum- 
stances and on its own merits. 


The decision which I now give, however, 
does not conflict iu any degree with the gen- 
eral principles of most of the cases which 
have been qaoted by Mr. Mun Mohun Ghose. 
And certainly they do not conflict with the 
judgment—upon which he relied much—of 
Mr. Justice Bayley and Mr. Justice Paul, re- 
ported in XIV Weekly Reporter, page 4650. 
I find there that Mr. Justice Paal distinotly 
expresses his opinion that such a suit, as the 
present guit is, will lie if the deed which is 
sought to be set aside manifestly and un- 
questionably does throw a cloud over the title 
of the plainthh 


Under all the clroumstanoes of this case, I 
think the suit is a substantial suit seeking 
substantial relief, and not merely a declara- 
tory suit, because the effect of the declara- - 
tion will be to relieve the property of that ` 
which is a great injury to it aud diminishes 
its value, i 


I think, therefore, that the appeal ought 
to be dismissed, and the judgment of the 
Lower Appellate Court ought to be affirmed 
with costs. 


Mookerjee, J.I entirely concur. I 
think the plaintiffin this case had a good 
cause of action, and that it was necessary 
for him to bring this suit, A very serious 
cloud was cast on his title, and he had every 
right to sue to dispel that olqnd, Suppose 
the plaintif wanted to aise a large sum of 
money on this property, say equal to ? of its 
market-value, aud for that purpose had ap- 
plied to a malnjun or any other man of busi- 
ness. Itismostprobable that theleuder would 
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institute enguirles in the Registry Office. 
On that enquiry, it would be found that a 
large sum of money had already been advanc- 
ed to the borrower by the defendant on the 
‘security of this property, and finding that 
the lender would probably decline to advance 
the amount asked for. Would it be said that 
the plaintiff even then hed suffered no injury 
because the defendant has not taken any 
action on the bond. The defendant had pub- 
lished his mortgage by causing it to be regis- 
tered. It is a notice to the world that the 
value of the property has diminished by the 
amonnt advanced by him, aud intending 
purchasers and lenders will not advance 
such sums of money in respect of thie pro- 
perty as they would have otherwise done. 
The plaintiff, therefore, had good reasons to 
come into Court and ask for a declaration 
that the deed of mortgage purporting to 
have been registered by him in favor of the 
defendant be declared a false and invalid do- 
coment. The mere factof the defendant not 
having yet taken any action on the bond is 
of no consequence, for as long as the deed 
remains unchallenged, the value of plaintiffs 
property ia deteriorated, and there is a heavy 
cloud ‘upon the plaintiffs title to it It 
cannot be well argued that the plaintiff muat 
walt till he is actually injured, namely, till 


he has occasion to deal with this property 
and till parties actually decline to advance 
money to him on the ground of this mort- 
gage. But why should the plaintiff wait 
till that time ? He sees that a dead, which he 
hes ndt executed, had been registered TA a 
publio office as a deed executed by him. It 
is certainly a cloud on his title and tends to 
depreciate the Value of his property. He is 
in my opinion quite right in bringing this 
action to remove that cloud, and thereby to 
restore the property to its foll value, 


The 20th April 1871. 


Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges.- 


Appellate Oourts—Looal inguiry. 
Case No. 2489 of 1870. 


Spectal Appeal from a decision passed by 
the Officiating Judiotal Commissioner of 
Chota Nag pore, dated the 28rd August 
1870, affirming a decision of the Aloon- 
nif of Kishenpore, dated the 29th De- 
cember 1869. 


Monkee Damber Sahee and another (Plaint- 
iffe) Appellants, 


OCrine 


Monkee Bhullandar Sahoo and another 
f fendants) Respondents, 


Baboo Lukhee Churn Bose for Appellants. 


Baboos Chunder Madhub Ghose and Ta- 
ruck Nath Sein for Respondénts, 


(De- 


ao 


Berra eey not to interfero with the 
tofe ' exoept upon very clearly de- ` 
fined and suffolent grounds. | free 


Kemp, J.—Wx do not think it necessary y 
to call upon the pleader for the respondent 
in this case. This is a boundary dispute 
between the two villages of Boetes and 
Bora Koooha. Both Courts have come to a 
finding that the lands in dispnte do not 
belong to the village of ‘the plaintiff but 
belong to the village of Bora Koocha, the 
property of the defendant. In this oase, 
the boundary between the two vilages 
was laid down by Colonel Davis in 1861, 
and there are two prominent land-markg 
alladed to, namely, the Pyna Pahar on, the 
east and Betyatolah on the south. The 
Moonsiff appears to have made two_loval 
enquiries,—the latter enquiry appears ta 
have been a more careful one than the for- 
mer one—aad the Moonsiff appears to have 
satisfled himself of the position of the dis- 
pated lands. He ascended the-Pyna Pahar, 
and ascertained that the lands in dispute 
appertained to the mouzah of the defendant, 
and had all along been in his possession, 
This decision was confirmed by the Judicial 
Oommissioner, who also lald down the pro- 
per issue for trial and fonnd, concurring 


A’ : 


.- 
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Cisi 


withthe Moonsiff, that the lands in ~ dispute 
appertained to Mousah Bora Kooche, the 
property of the defendant, It is now said 
that the Moonsiff ought to have decided 
the case with reference to both the land- 
marks, namely, Pyos Pahar and Betya- 
tolah. 


We think there is no force whatever in 
this contention. There is no doubt that 
the Moonsiff has found that these lands 
lie far to the south of Pyna Pahar, which 
is on the line of boundary as laid down by 
Colonel Davis, and he has also found on 
the evidence that the defendant was in pos- 
session, In a late case decided by the 


_Privy Council, Ranee Sarat Booudaree 


Dossee versus Prosunno Coomar Tagore,* 
their Lordships beld that Appellate Courts 
in India ought not to interfere with the 
result of a local enquiry, except upon very 
clearly defined and sufficient grounds. Now, 
here we have a local enquiry in which 
both the Coarts below hare concurred. In 
the case before the Privy Oounoil, the judg- 
ments were conflicting,—the Zillah Court 
taking one view and the High Court 
another view of the local enquiry ; and yet 
their Lordships held that the Appellate 
Court onght not to have interfered with 


-the resulta of the local enquiry except on 


the strongest grounds. Here we have two 
Courts conourring,—and this is a special 


appeal. 
` Wo dismiss the special appeal with costa, 





The 20th April 1871. 
Present: 


The, Hon'ble F. B. Kemp and F. A. Glover, 
| Judges. 


Enhancement of rent— Kubooleut — 
Bes-judicata—Maintenance—Juris- 
dictiou. 


l 


Case No. 2512 of 1870. 


Special Appeal from a decision passed by 
the Judge of Cuttack, dated the 20th 
Angust 1870, revermng a decision of the 
Moonsiff of that District, dated the 81st 
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Rajah Kristo Chonder Mardrej (Plaintiff) 
Appellant, 


' 
Versus 


Poorosuttam Doss and others (Defendants) 


Respondents. 


Baboo Obkoy Churn Bose for Appellant. 
Mr. R. T. Allan and Baboo Unnoda Per- 


shad Banerjee for Respondents. 
Where a mate for a kubooleut at an enhanced rent fs 


decreed without any term being fixed by the Oourt, 
wi kuboolent executed is inoperative beyond the year 


Such a decree is no ber under Seatlon 2' Ast VIII of 

of the plain- 

the same land 

yment of a quit-rent, 
€ 


Glover, J.— Tem plaintiff in this case sues 


for a declaration of bis right to hold certain 
lands at a fixed rent of rupees 20. To 
understand the natore of his claim, it will 
be necessary to go somewhat into detail 


Bikram Singh, semindar of Pergunnah 


Sussoo, was sued by his nephew, Jogo Mobun 
Doss, in 1840 for his share of the family- 
estate. The result wos a compromise, by 
which Jago Mohun, in addition to oertain 
other property, got the lands now in dispute 


as a maintenance grant at a perpetual fixed 
rent of rupees 20, with a proviso, however, 
that should the-estate be sold for arrears of 
Government revenue, the grantee would not 
bd protected : under all other circumatances 
he was to retain the privilege of keeping the 
land at a rent of rupees 20, Jugo Mobun 
held possession on these terms till his death, 
and after him his heirs. 


Some time after Jago Mohun’s death, Bik- 
ram Singh sold an 8 annas share of his estate 
to Poorosuttum Doss, and gave a farm- 
ing lease of the other 8 annas to Haree 
Kristo Doss, and these two (who are the de- 
fondanta in this case) ejected Jugo Mohan’s 
heirs from the land onthe Sth of March 
1860. i 


The heirs sued to recover possession on 
the strength of the agreement of 1840, and 
the Civil Court’sa deeree p in accord- 
ance therewith; but whilst the ‘case was 
pending they sold their right of suit to the 
present plaintiff, whose name was added to 
the record as plaintiff. He carried on the 


litigation, and on the 8th of Maroh 1862 go 


a 
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a decree for possession, and subsequently 
in 1865 for mesue profits. 


, On this Hares Kristo and Poorosnttum 
sued him for arrears of rent dae for the 
years 1272-78-74 and 76 at the rate of rupees 
92 per annum, this being the rate at which 
the lands are said to have paid revenue to 
Government under a new settlement. The 
Collector thought that under the circum- 
stances the suit was only cognizable by the 
Civil Court, and dismissed it on the 16th 
July 1868. 


Haree Kristo and Poorosuttum then soed 
the present plaintiff for a kubooleut at the 
enhanced rent of rupees 92, and on the Ist 
of September 1868 got an ex-parte decree, 
Rajah Kristo Chunder (the plaintiff before 
us) tried to get this decree set aside, first by 
applying for a re-hearing. and afterwards by 
a regular appeal. He failed, however, and 
was obliged to give the kuboolent. 


On getting it, the landiords sued for the 
rent of 1276 at the enhanced rate of rupees 
92 and gota deoree ; and the plaintif now 
brings this suit to get rid of the effect of 
the Revenue Court’s decision of September 
1868, and to declare his right to retain his 
lands at a fixed rent of rupees 20. 


The Moonsiff held that the plaintiff hed 
a right to bring the action ; and that as the 
Sadder Ameen’s desision of 1840 gave him 
the disputed lends ata fixed rent of rupees 
20, the defendants had no right to take 
more from him. 


The Judge, on appeal, without going 
into the merits of the case, threw out the 
suit as barred by Section 2 Act VIL of 
1859, holding that the suit wns brought on 
a cause of action that had already been 
heard and determined by a Court of compe- 
tent jurisdiction. Ido not think it neces- 
sary to go into the various points of objec- 
tion taken in the grounds of special appeal 
to the competency of the Collestor’s Ooaurt, 
or to the effect of an “ ex-parte’ decree ; it 
scoms to me sufficient to say that in my 
opinion Section 2 does not bar a hearing of 
this case on ys merits, because in the former 
suit in the Revenue Court the question now 
in issus was not delermined. 


_ The decree of the Ist of September 1868 
was simply for a kubooleut. No term was 
apparently fixed by the Court, and we have 


been shown nothing to lead to the couclu- 
sion that anything more than a general 
decree for a kubooleut at rupees 92 was 
either prayed for or determined. Ic may, 
therefore, be fairly assumed that the kuboo- 
lent executed was one without a term, and 
therefore operstive as a kubooleut for the 
current year only; and as that year has 
long since expired, the kubodlent is now 
inoperative. The question was discussed in 
the case of Muaddoo Ram Dey versus Bydnath 
Doss, IX Weekly Reporter, page 592, 
and the ruling was that such a kubooleut 
was inoperative after the year was, out and 
did not prevent further steps being taken. 


In the present case, therefore, there is 
no existing decision of a Court of competent 
jurisdiction that the plsintiff is to pay to 
the defendant a yearly rent of rupees 92. 
The decree of 1868 only makes him liable 
to give a kubooleut, and to pay that rent for 
a particular year. The assumption has not 
been controverted ; and if the kubooleut had 
been given fora term of years, it would 


‘have been easy for the defendants to prove 


the fact by the production of the kubooleut. 


This being so, there is nothing in Section 
2 Act VIII of 1859 to prevent the hearing 
of this suit on its merits, and I would direct 
the Judge to hear it accordingly. 


Kemp, J.—I oonour in remanding this 
suit to be tried on the merits. It appears 
to me clear that Section 2 Aot VIII of 
1859 does not apply. The former suit was 
for the delivery of a kubooleut. No term was 
fixed, and as shown by my learned colleague, 
it may well be that the kuboolent was for 
the year of demand only. Bat apart from 
this consideration, I am of opinion that the 
cause of action in the preseut suit has not 
been “hoard and determined by a Court of 
compétent jarisdiction in any former suit 
between the seme parties or between parties 
under whom they claim.” 


The present suit is for a declaration of 
the plaintiff’s right to held the lands in 
dispute in lieu of maintenance on payment 
of a quit-rent of 20 rupees to the zxemindar, 
Such a suit could not be tried by a Collector, 
and it is obvious that a suit for delivery of 
a kubooleut and a suit of the present natare 
do not and cannot srise out of the same 
cause of action. The evidence which would 
support the dotion for a kuboolent would 
not support an action for the establishment 
of thg plaintiff's title to hold these lands in 
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lieu of maintenanee on payment of a quit- 

réat. -Moreover, the particnlar point de- 

tsrmined in the former action is not the 

point which will have to be determined in 
6 present action nor was it put in issue. 


f 





The 20th April 1871. 


Present: 


t 


The How'ble F. B. Kemp and F. A. Glover, 
Judges. 


Appeal — peg toch Section 88 
ot LIIIIL of i@6L. 
Cáses N 2580 to 2588 of 1870 under Act 
X of 14859. 


Special Gown pre a dectsion passed 
‘the- Judge of Cuttack, dated the 8th Sep- 
‘tember 1870, reversing a deotsion of the 

© Deputy Collector of that District, dated 
the 16th: Jire 1870. 


@nhornnes <Adheernnes Narain Coomares, ' 
‘Rajranee of Burdwan (Intervenor} Ap- 
‘psiiani, x~ 


wCrsus 


Parkhit Raootra (Plaintiff) and others (De- 
~ fendants) Respondents. 


Baboo Chunder Madhub Ghose for Ap- 
pellant. 


Baboos, Nil Aladhub Sein and Mohendro 
Lali Mitter for Respondents. 

Four sutta for arrears of rent, where the sum claimed 
in each was loss than 100 1npees, and no question of 
titla was Anwalved. having been dealded by the pers 
Collector an appeal was preferred to the Ju t 


havirig been found in special appeal that the J Las) 
no Ja aait and that the time for appeal had 


the High Court allowed the appellant 80 t 
a ste Collector eg a a a 


Gl per: Foote were snits for arrears 
of rent of the year 1266. There is no oe- 
casion for us to-go into particulara, inas- 
muoh as all four oases are for sums under 
100 rupees, and the decisions in each being 
under Section 77 of Act X of 1859 as to 
who had' been in boré Jide receipt and en- 
joyment of the rent previous to the date of 
the institution of the suit, the appeal lay, 
` not to the Judge, but to the. Collector. 





It has been contended that the Deputy 
Collestor’s decision is capuble of being cou- 
atrued as a quasi decision on title ; but after 
rending the judgment, we are clear that the 
only decision the Deputy Collector came to 
was on the question: as to whether or not 
the plaintiff or the interveror, previous to tha 
institution of the suit; had been in reoeipt 
and enjoyment of the rents. The order of 
the Judge passed in appeal must, therefore, 
be set aside as being made without jurise 
diction. 


The question then arises as to whether 
this Court should exercise the power it pos- 
sesses under Section 85 Act XXIII of 1861, 
and make an order sending the case to the 
only Court which could hear it on appeal. 
dt has been argued by the pleader for the 
special respondent that the wording of the 
judgment of the lower Court was, to say 
the least, ambiguous and snfiicient to lead 


by | them into the error that a decision has been 


come to on a question of title, and to induce 
them to prefer their appeal to the Judge on 
that supposition. He asks the Court, there- 


| fore, to send the case of its own motion for 


trial on appeal to the Collestor, inasmuch as 
the special appellant could not now appeal 
himself, being barred by lapse of time. Oar 
attention with reference to this point has 
been called to two decisions of this Court ; 
one in the ease of Kristo Indar Roy Chow- 
dury versus Roopines Bibee and others in 
Volume VI, Weekly Reporter, page 56, in 
which case the learned Judges finding tbat 
the appeal had been preferred bond fide un- 
der a mistake to the wrong Court, ordered 
the case to be transferred to the right Court, 
that is to say, to the Court of the -Collector 
for disposal. In the other case, J. Erskice 
and Co. versus Golam Khesur in Volume 
IX, Weekly Reporter, page 520, the learned 
Jadges did not go quite ao far, but they 
gave the parties 20 days from the date of 
the High Court’s judgment to prefer an ap- 
peed, | peal in the Court having jurisdigtion. 


We think that under the oirenmstances of 
this case, the plaintiffs are entitled to some 
consideration ; and following the precedent 
of the Inst of the two cases nbovesmentioned, 
we allow the plaintiffs 80 gays from ithe 
date of this judgment to prefer an appeal, 
if they are advised so to do, jin she Court 
of the Collector. 


With referenge to costs, we think ‘that 


ach party should pay his own. : 


“ 
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The 21s} April 1871, 
~ Present: 


The Hoy’ble J, P. Norman, Officiating 
Chief Justice, and the Hon'ble G. Loch, 
Judge. 


Arbitration award—Ohapter VI Aot 
VIII of 1859—Hvidoenpe. 


Case No. 2059 of 1870. 


Special Appeal from a decision passed by 
the Additional Judge of Nuddea, dated 

the 25th August 1870, affirming a deci- 
sion of the Subordinate Judge of that 
District, dated the 18th February 1870. 


Beejoy Chander Banerjee (one of the De- 
fendants) Appellant, 


CETINE 


Bbyrub Chunder Banerjee (Plaintiff) Be- 
spondent. 


Baboos Hem Chunder Banerjee and Grish 
Chunder Mookerjee for Appellant. 


Baboos Motee Lall Mookerjse and Mohken- 
dro Lall Shome for Respondent. 


An arbitration award not being one which has bean 
made upon a reference by all the parties to the sult & 
“not capable of being converted into a final decree under 
ihe peovislons of Chapter VI Act VIII of 1859, though 
jt is evidence against any party who agreed to the 
- rYeference. - 


Norman, C. J.—ItT appears to ys quite 
plain that the decisions of both the lower 
‘Courts have proceeded upan a mistake. 


The plaintiff brought 4 suit to establish 
his right to a one-third share of certain 
joint, real aud pergoual property, as having 
descended to the plaintiff and the defendants, 
Beejoy Chander and Shoshee Bhoosun, from 
their father. ə j 


The defendant Beejoy Chunder if his 
reply states that he and the plaintiff were 
two out of five brothers; that Shoshes 


their deceased brothers were alive ; that the 
plaintiff therefore was not gutitled to a one- 
third, but only toa ‘one-fifth’ share of the 
property. The widows Nistarini and Kasheé 
Monee were made parties to the suit. Thé 
case was tried, nnd on appeal remanded to 
the Subordinate Jadge. After 8 remand, 
ọne of the defendants, ris., _Beejoy Gobind, . 
applied to have the case referred to arbitra; 
tion. To that the plaintiff Bhyrob Ohypdeg 
Banerjee agreed. But neither the defendant 
Shoshes Bhoosun nor the widows, whò had 
been added as defendants, N istarinee gud 
Kasbee Monee, were parties to the agreement 
of reference, 


The arbitration proceeded. The arbitra- 


tor found that the plaintiff and’ defendant 
were members of a family of five brothers, 
two of whom had died leaving widows. 

He fonnd thet the parringe of the ty 
deceased brothers took place long ago, an 
that shortly after their marriage the broth 
died leaving widows as ae We une 
that for a jong time past nejth 2 ft £ 
widows had gome tọ the house 
hosbanda, and that it Was Rot prae Ta 
they would do so. He said it was do i 
whether one of the widows was alive. 
went on to say that it did not appear 
the widows of the uncles of the E 
inherited any portion of thelr property ; that 
perkons, such as the parties to this suit, who 
are ‘ proved of their kulinism’’ marry se- 
veral wives ; that of these wives, those who 
liye in the house of their husbands and 
perform religious, social, and domestic duties: 
in the husband’s house aloue get the pro, 
ty of their husbands and perform ei 
funeral ceremonies ; that otherwise the ‘cus- 
tom is, although this is not in accorddnce 
with the rale of the Dyabkaga, that i 
widows of Kolins, though chaste, do 
enjoy the ordiuary rights of widows. 
arbitrator said if either of the midows 
should afterwards appear and claim it, she 
would be entitled to maintenance from the 
family property 3 or if entitled to her hus- 
band's property, according to the present 
law she will get his share; and this (the 
arbitrator’s decision) would be no bar to 
her rights, 

After the making of this award, askoa 


Monse appeared, at any rate a mooklitar- 
namah was put in and a vakeel appeared 


` 


Bhoosun Banerjee, te son of a deceased | on her behalf, and witnesses were examined 
‘brother, and the widows of two others of | in support of her title, 


+ 
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The Subordinate Judge, supposing that 
he is giving effect to the award of the arbi- 
trator, made a decree In favor of the plain- 
tiff, declaring him entitled to one-third of 
the property as claimed by him in his 


plaint. 


Mr. Pepper, the Judge, affirms the deoi- 
sion of the Subordinate Judge, also suppos- 
ing that he is giving effect to the award 
of the arbitrator. 


From that decision there is this appeal. 


Upon an examination of the award, and 
looking at all the facts of the case as I 
have stated them, we are disposed to think 
Jn the first place that the award not being 
an award upon areference by all the parties 
to the suit, is not such an award as is ca- 
pable of being converted inta a final decree in 


_ the suit under the provisions of the 6th 


-^ 


r 
_— 


Chapter of Act VIII of 1859. The award, 
however, is clearly evidence as agginst the 
pleintiff. - Looking at the findings of the 
arbitrators and the evidence in the it 
is perfectly clear that the plaintiff bas only 
established his title to one-fifth of tbe pro- 
perty in suit; because it was for the plain- 
tiff to establish his title, and if he left is 
doubtful on the evidence whether the widow 
Wistarini was dead or not, he did not 
prove a fact which it was essential that he 
should establish in order to show that he 


was entitled to anything more than one-fifth 


of the property in suit. 


We do not understand: the award as 
eee the plaintiff's right to. more 
than one-fifth of the property, because the 
arbitrator, after stating the practice of 
Kulins, distinctly avoids giving any decision 
which shall affect the rights of the widows 
as they exist according to Hindoo Law ; and 
in our opinion, no decree would be a deoree 


in accordance with that award which award- |, 
ed to the plaintiff more than « one-third 


share of the property sued for. 


The result is that the decrea of the 
lower Court must be reversed, and it is de- 
clared that the plaintiff has therefore failed to 
establish the claim which he sets up, which 
was a claim to one-third of the property ; 
as the arbitrators have found that the defend- 
ant never dispossessed the plaintiff of the 
one-fifth share to which he is really entitled. 


“It is clear that he’ is not entitled to dny 


decree in his favor, The regult is thet in 
reversing the decree of the lower Courts, 
we dismiss the plaintifi’s claim with costa 
in all the Courts. 4b bute ct 


The 21s¢ April 1871, 
Present: 


The Hon’ble J, P. Norman, Officiating 


Chief Justice, and the Hon’ble G, Loch, - 


Judge. 


Mjcotmoent—Biesne profita—Uiability. 
Case No. 2062 of 1870. 


Special Appeal from a decision passed by 
the Additional Judge of Nuddea, dated 
the 14th July 1870, affirming a decision 
of the Moonsiff of Kooshteah, dated the 
28th August 1870. 


Haruck Lall Shaha and others (Defendants) 
Appellants, 
versus a 
Sreenibash Kurmokar (Plaintif) Re- 
spondent. 


Mr, Plowden and Baboo Jadub Chunder 
Seal for Appellants. 


‘Baboos Sreenath Doss and Bhugobutty 


Churn Ghose for Respondent. 


A superior holder who oe vange e thia liable, 
not meraly for the profit he makes by letting 
bat to make good the loss whieh the ryot 

dispossessed. 


Norman, C. J.—Wa think that this spe- 
cial appeal must be dismissed. The evidence 
shows that the dar-putneedar, jointly with 
the persons who are now found to be in 
possession of land as cultivators, dispos- 
sessed the holder who was a ryot having a 
right of ocoupandy. 


The lower Courts have made the dur- 
putneedar and the persons now in possession 
jointly liable for mesne profits. 


Mr. Plowden, for the dur-pntneedar, ap- 


pellant, contends that he ought only to be . 


made liable for such profits as he actually 
made ; and he slows that the only profit 
which the dur-putneedar got by dispossess- 
ing the former ryota was by enhancing the 
rent from 24 rupees to 27 rupees 12 annas, 
and that his client is therefore ouly liable 
for half the difference, namely, for 1 rupea 
14 annas a year, e 


We think that a superior holder who 
disposseasea o ryot is not liable merely for 
the profi which he makes by letting out the 
land at a slightly increased rent, but must 
make good to the ryos the loss which he 


, 
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sustains hy having been dispossessed. Upon 
that principle the jadgment of the lower 
Courts ia based, and we think it correct. 
We, therefore, dismiss the appeal with 
“oosts. 


The 2lst April 1871. 
Present: 


The Hon’ble A. Q. Macphereon and QOnoo- 
cool Chunder Mookerjee, Judges. 


Additional evidence—Appellate Court 
—Special Appeal. 


Case 2278 of 1870. 


Special Appeal from a decision passed ‘by 
the Judge of Shahabad, dated the lst 
July 1870, affirming a decision of the 
Moonsiff of Buxar, dated the 81st March 
1870. 


Kulpo Singh (one of the Defendants) Ap 
pelland, 


POT sus 


Thakoor Singh and another (Plaintiffs) Re- 
spondents. 


Baboo Tarucknath Dutt for Appellant, 


Baboo Anund Gopal Palit for Be- 
spondenta. 


A special appeal will not Ile from the order of an Ap- 
P iarieT ant exercise of its dtsoretion, 
admit additional svidenos. 


Macpherson, J.—Tuw first ground taken 
in special appeal is that the rower Appel- 
late Court acted wrongly in not taking the 
‘additional evidence which was tendered in 
that Court by the defendant, 


It has been more than onee expressly 
decided by thie Court, that although the 
Lower Appellate Court has the power to 
allow additional evidence to be taken under 
certain circumstances when ‘the case is be- 
fore it on appekl, a special appeal will not 
lie in the event of that Court in the exercise 
of its discretion refusing to allow such evi- 
dence to be taken.—~See the case of Golam 
Maukdoom, to be found in VIL Weekly Re- 
porter, page 489, 
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This is really the only point raised, the 
other points suggested having been disposed 
of by the finding of the Judge that there. 
is no proof whatever that the appellant ever 
aatisfled himself as to the legal necessity for 
the loan. f 


-The appeal is dismissed with costs. 


Mookerjes, J.—I concour. I think the 
appellant has no right to say that the Lower 
Appellate Court was bound to receive new 
documentary evidence, which has not been 
tendered in the Oourt below and wrongly 
refused by it, Section 855 of the Oode of 
Civil Procedure lays down that ‘ it shall not 
“ be competent to the parties In -an appeal 
“to produce additional evidence in the Ap- 
“ nellate Court whether of exhibits or wit- 
“nesses ; but if it appear that the lower 
t Court refused to admit competent evidence, 
‘or if the Appellate Court require any 
“ exhibits to be produced or witnessess exs- 
t mined to enable it to pronounce a satisfac- 
“ tory judgment or for any other substantial 
“ cause, the Appellate Court may allow 
"“ additional exhibits to be received and any 
tt necessary witnesses to bee ined, :&0., 
‘provided that when additional evidence 
“is admitted by an Appellate Gourt, the 
‘reasons for the admissions shall be re- 
“ corded on the proceedings of such Oonrt.” 


The exhibits that were tendered in this 
case to the Appellate Court were never 
tendered to the Gourt below, and no reason 
is shown why they should be admitted in 
the Appellate Court., The law gives a dis- 
cretion to the Appellate Court to admit new 
evidence or not, and we in special appeal 


‘should not lightly iuterfere with or distarb the 


order of that Court. In the case of Gunga 
Gobind Mundal versus the Collector of 24- 
Pergunuahs,* their Lordships of the Judi- 
cial Committee have held that “ the provi- 
“ sion in the Code of Procedure which re- 
“quires the Judges who admit fresh evi- 
‘dence on an ap to record their rea- 
* sons, though not a condition, precedent to 
“the reeeption of the evidertce, is yet one 
“ that ought at oll times to be atriotly com- 
“ plied with. It is a salutary provision, 
“ which operates as a check against a too 
“ easy reception of evidence at a late stage 
“of jitigation.” It thas appears that the 
Appellate Court, when it admits new evl- 
dence, is bound to record his reasons for the 
admission,’ If fhe Lower Appellate Oonrs 
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did not see any good reason for the admis- 
tion of evidence at such a late stage of the 
litigation, it was not bound to receive the 
exhibits tendered. In special appeal, how- 
ever, we do not think we can interfere with 

e exercise of the discretion with which the 
Jaw vests the Court of appeal.—See Weekly 
Reporter, Volume VI, page 196, 


The 21st April 1871, 
Present : 


‘The Hon’ble A. G. Macpherson and Onoo- 
cool Ohunder Mookeijee, Judges. 


Mij-jote lands—Zemindar—Rights of 
; occupancy. 


Case No. 2800 of 1870, 


Special Appeal from a decision passed by 
the Judge. of., Sarun, dated the 26th 
August 1870, affirming a dectsion of the 
Subordinate Judge of that District, dated 
the 80th April-1870.  -” 


_ Mr, A. Read (Defendant) Appellant, 
o, “dersini”. 


' Sreekishew Singh and others (Plaintiffs) 
-> - Respondents. 


Mr. R. T, Allan‘and Baboo Romesh Chun. 
. — der Mitter for Appellant. 


Baboo Rughoobuns Sahoy for Respondents, 


A remindar docupying his own lands as mij jots can 
not, when the semindaree passes into other ai 
claim to them on the ground that he is a iyot 


rights of oeeupancy, 


Macpherson, J.—It appears to us that 
this special appeal ought to be dismissed. 


The plaintiff sues to obtain possession of 
26 beegahs and 17 dhoors of certain landa, 
which he says -fell to his share under a 
butwarah made under Regulation XIX of 
1814. He states that al anna and 9 pies 
share of what constituted the joint estate 
was assigned to thé defendant on the bnt- 
warah. He further states that the land in 
shit has been for some time caitivated by 
the defendant as a proprietgr, and that it 
having now fallen to the plaintiff’s-share 
under the bntwarah, the plaintiff is entitled 


to recover possgssion. e 
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The defendant haa pleaded that he culti- 
vated the land as a ryot for many years, and 
therefore that ‘the plaintuf could not oust 
him, 


The Lower Appellate Court says that It 
was for the defendant to show that he oulti- 
vated the landas a ryot, but that he has 
entirely failed to do so, while on the other 
hand the plaintiff has clearly shown that the 
defendant held the land as a proprietor. In 
fact, as I understand it, the Jadge finds 
that the defendant, in virtue of the share 
which he held in the estate before the but- 
warah, ocoupied these particular lands as 
seraat or mij-jote lauds. If he did so oo- 
cupy them, no doubt he cannot have any 
good defence now as against the plaintiff 
who chooses to insist upon his right to re- 
cover. ‘The defendant having pleaded that 
he held thé land as aryot, and not as seraat, 
in virtue of his possession as a proprietor, 
it lay (as the Lower Appellate Court has 
said) upon him entirely to prove hia status 
asa ryot. The Judge finds that he has 
failed to prove that, and I do not think that 
we can interfere with his finding or with 
his decree =! : 


The appeal is dismissed with costs. 


.Mookerjee, J.—I concur. The Judge sub- 
stantially finds on the evidence that the 
defendant was not a ryot on the 26 beegahs 
claimed by bim, but that he beld this land 
as his xtj-jote or seer lands, he having been 
also a oo-partner with the plaintiff in this 
semindaree. ‘That being so, it is clear that 
the defendant cannot hold the land against 
the will of the plaintiff who is the admitted 
owner of the property. A joint proprietor 
who gets a definite share of a sxemindaree 
by batwarah gets the same as his egparate 
xomindares, aud is entitled to the full and 
complete enjoyment of his rights as e zemin- 
dar therein. If the defendant could have 
satisfied the Lower Appellate Court that he 
was an old ryot of this land with rights of 
occupancy and had paid rent for it to the 
semindar, he might’ have been entitled to 
retain the possession of it asa ryot pay- 
ing rent to the plaintiff to whose share the 
land has now exclusively fallen, But thé 
Courts below were not so gatiafied. Sach 
being the case, it is impossible to find 
bow the defendant can retain possession of 
thie land, and also hold exclusive posses- 
sion of the share that has been allotted 
to him as an l anna 9 gundahs proprietor 
of the semindaree by the butwaral. A 
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sefnjodar, I apprehend, cannot lay claim to 
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his own sijyote lands on the ground that | 


he is s ryot with rights of occupancy, when 
that xemindaree has passed into the hands 


of another. Section 6 Act X of 1859 Appallat 


distinctly lays down ‘that no ryot oan ac- 
quire aright of occupancy in khamar, ni- 
jota, or seer land. Mauch less can the zemin- 
der Iny such a claim who oultivates his own 
seer lands ss a semindar. Whether this 
nij-jote land was ay-jote land of the defend- 
ant or of any other co-parcener of the 
defendant, he could have acquired no rights 
of accupancy in regard toit. The defend- 
ant has entirely failed to prove that he was 
a ryot, or that he ever paid any rent for the 
lagd in dispute. He has therefore no right 
~ to dispute the claim of the plaintiff, 


. "Phe 2tet April 1871. 


Present: , 


The Hon’ble H. V. Bayley'‘and G, C. Panl, 
, EN Judges. : 


Mx-parte decisions — Heview — Beo- 
tions 119 and 376 Aot VIII. 1859 — 
Procedure — Jurisdiction — Mesne 

_profita. * i à 3 -r 


Cases Nos, 2411 and 2412 of 1870, 


Special Appeal froma decision passed by 
-tho Officiating Judge of Purneah, ‘dated 
the 13th August 1870, affirming a deoi- 
sion of the Subordinate Judge of that 
. District, dated the 11th May 1870. 


Khoob Lall Sahoo and others (Plaintiffs) 
Appellants, 


versus 


Shaikh Kadir Buksh and others (Defend- 
ants) Respondents. 


Messrs R. T. Allan and J. S. Rochfort 
for Appellanta, 


Mr, C. Gregofy and’ Baboo Boodh Sein 
Singh for Respondents, 


® 
The usein a petition of the words ‘wife safra” 
(i. e, second trial, but technically “ review”), and thelr 
adoption by the Moonsiff, do not make the nan 
a ligation for review under Baotion 876, Code of Civil 
Procedure whero tiv clearly and distinctly one under 
‘Beotion 119 for a re-trial in the presence of the peti- 
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Where the J ower Appalto Court admitted an li- 
cation under Section 119 for re-trial of a oase which 
been desided areas the Moonsiff, it was held to” 
hays done right In sending for the record In order that v 
the case as a satt should be heard and tied by the.. 
Court ; the object of the law that a 
suit should assume a completes form and go toa trig), ' 
and not be divided between different Courts, 


Bayley, J.—Tum first of these special. 
appeals, No. 2411, contains the main points 
for determination in this case, and they’ 
are— 


Firstly.—That under Section 27 Act X 
of 1859, the registered tenant, Rojab Ali, 
could not, without the consent of the special 
appellant as the putneedar, transfer his right 
to the tenure to Morad Ali, and consequently 
the defendants deriving from Rujub Ali 
wére not entitled to claim the same as 
against the special appellant. The fact, 
however, is that neither the register of 
transfer nor any other evidence is put in to 
show that the name Morad Ali was trans- 
ferred in the place of Rajub Ali, Farther. 
it has heen foand asa fact by the Lowet 
Appellate,Court, that Morad, A i dsa ficti- 
tious person altogether ;, ald lastly, Kadir 
Baksh comes in in this casa upon a sale-certi- 
ficate in execution. aqnvefing to him the 
rights and interesta‘of Rujub Ali. It was, 
therefore, for the’ spedial appallant to prove 
thet Morad Ali #as thd ‘only ‘person he wag 
to recognize es tetidit, As before obser ved, 


4 


the recognition ou the faaté fofind by the 
‘of 


Lower Appellate Coutt would be:that’o 
non-existent helder, = o , 4 r Pa 


The secokd point is, thet the-Lower ‘Ap- 
pellate Court was wrong in admitting-w re- 
view of the Moonsiff’s, order “rejeating the 
application of Kadir Buksh, dated the ‘14th 
January 1870. Now, if the. facts: were 
really so, there might have been some 
ground for the contention ; but it appears 
that although the words “ tf wafrar’ (i. €. 
second trial, but technically review) aré 
used in the petition and adopted by the 
Moonsiff in his-order, there is nothing te 
make ‘it an application for review under 
Section 876 of the Civil Rrocedure Code. 
The petition was clearly and distinctly one 
under Section 119 for re-trial of the case in 
the presence of the petitioner, the former 
judgment having been passed ex-parte in his 
absence. Section 119 in distinct terms 
provides that in such a case, the petitioner 
showing good and sufficient cause for his 
non-attendance, the Court may admit the 
case to a re-hearing in the presence of both 
the parties. : 

Ld : B 
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The third ground is that the Subordinate 
Judge had no jurisdiction to transfer to bis 
own file the case, as it was a miscellaneous 
one and should have been kept by the 
Judge on his own file; but it is clear in this 
case that immediately after the filing of the 
petition under Section 119, the whole re- 
cords were ordered to be sent to the Subor- 
dinate Judge in order that the case as a 
suit might be heard and tried together with 
the analogous sult already pending before 
him. Accordingly the records of the swit, 
as a suit and mot asa miscellancous case, 
were sent up to tle Subordinate Judge and 
tried by him, the petitioner gatisfying him 
under Section 119 as to the causes of bis 
absence at the first trial. The object of the 
Inw also is that a suit should assnme a 
complete form and go to a fall trial, not 
that one-half should go to one Court and 
the other half to another. 


The fourth objestion is that the Lower 
‘Appellate Court had uo power to make 
Kadir Baksh a defendant in the sult, bat 
the words of Section 78 Aot VIII of 1859 
are “ if it appeal to the Court, at any hearing 
“ofa sult, thet all the persons who may be 
“ entitled to or who claim some share or in- 
“ terest in the subject-matter of the suit, 
“and who may be likely to be affected by 
“ the result, have not been made parties to 
_ “the gait, the Court may adjourn the hear- 
“ing of the suit to a future day to be fixed 
“ by the Court, and direct that snch persons 
‘« shall be made either plaintiffs or defend- 
“ ants in the sult, as the case may be.” It 
may be urged in thie case that the order was 
i after the date of the ew-parts decree 

me inoperative and an original suit suo- 
ceeded. These are the objections urged in 
appeal No. 2411, 


In No. 2412 the sole question is, whether 
upon an Area of 85 beegahs damages should 
be assessed as upon 65 beegahs. Now, on 
this, point I need only observe that the 
principle on which mesne profits should be 
enlculqted has been held to be ‘that a party 
who may be found to be wrongfully in pos- 
session should pay to the party wrongfally 
ousted such gums as the party wrongfally 
in possession has collected, or might under 
ordinary circumstances with oare and dili- 
gence have collected, in the mean-time ; of 
his being ousted. 


In this view, I sse no relison to disturb 
‘the judgment of the Lower Appellate Court, 


and would, therefore, dismiss beth these. 
% 


















‘special appeals with separate costs to the 
respondents appearing separately. 


Paul, J,—I am also of opinion that there 
is no ground for interfering with the judg- 


ment of the lower Court The jadgment 


appears to me to be perfectly correct. 


The 21st April 1871. 
Present: 


The Hon’ble H. V. Bayley and G., O. Paul, 


Judges. 


Additional parties—Section 73 Aot 
VIII. 1859 —Diseretion. 


Case No. 2675 of 1870, 


Special Appeal from a decision passed by 
the Officiating Judge of Purneah, dated 
the 5th August 1870, affi g a dæi- 
sion of the Moonsiff of that District, 
dated the 20th May 1870. 

Motee Chund Doss and another (Plaintiffs) 

l Appellants, 


wer sus 


f 4 
Dhur Doss aud another (Defend- 
ants) Respondenis. 


Mr. R. E. Twidale for Appellants. 


Baboo Lucokhes Churn Bose for Reapond- 
entis, 


i 


Moornlee 


The object of Section 78 Act VIII of 1889 Is to pre 
res erties litigation, and ee ee 
when it is necessary to make B CO-parceners 
fendants, when a Ju rae the dlecretion 


vested in him by that even if the plaintiff omita 
to ask him to do #0, 


Bayley, J.—We think the decision of the. 
Lower Appellate Court is wrong. Wo have 
heard the plaint in this case, and we are of 
opinion that there is a cause of action on 
the face of the plaint., The plaintiff alleges 
a putnee title, and prays to have a declara- 
Hon of that title on the ground that it is 
opposed by the defendant.” There is thusa 
cause of action to the plaintiff. 


As to the second ground,’ we think that 
Section 73 Act VIII of 1859 is expressly 
enacted to avoid needless litigation, and 
that this is one of those cases in which the 
Judge should exercise the discretion vested 
in him under that Section, even if the plain- 
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tiff omits to ask him for it. The Lower 
Appellate Court ought, therefore, to have 
made the admitted co-paroeners of the plain- 
tiff defendants in this case, The object of 
the Code is to simplify and shorten the liti- 
gation of Courts, whereas if in this omse we 
- ate to give that construction to Section 73 
which the respondent contends for, we evi- 
dently mar that objeot. 


The ease is remanded to be re-tried with 
reference to the above remarks.’ 


Paxil, J.—I concur. 





The 22nd April 1871. 
Present: 


The Hon'ble F, B. Kemp and F. A. Glover, 
Judges. 


Mindoo Law—Succession—A sister's 
aon. 


Case No. 2557 of 1870. 


Special Appeal from a decision passed by 
the Officiating Judicial Commissioner 
of Chota Nagpore, dated the 81st August 
1870, affirming a decision of the Moonsiff 
of Rughoonathpore, dated the 2nd De- 
cember 1869, 


Seeta Ram Gossaln (Plaintiff) Appellant, 
PETENS 


Fukeer Chand Ohuckerbutty and others 
(Defendants) Respondenis. 


Baboo Bungshes Dhur Sein for Appellant 


Baboo Bama Churn Banerjee for Re- 
spondents. 


If a sister's son ts alive at the death of his unole’s 
last preceding female heir who succeeded to the pro- 
perty, be takes the suosession. 
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Glover, J.—Goruox, Janokee, Seetaram, 
and Obhoy were four brothers joint in ee 
tate. The state of the family will be best 
seen from the following genealogical ta- 
ble. 


3 


O 


Janokes (4 aa.) Beetaram (4 as) . an 
om Ram Coomar. , Niddeeram. 


d , 
4—2— 
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The plaintiff's oase id that Golock’s 4 
annas sharo descended from son to grand- 
son, and thence to the grand-son’s nephew, 
Banee Kant; that on Baneé Kant’s death 
unmarried, his father Triumbuk succeeded 
and gave the share to the father and uncle 
of Seetaram, from whom it came to the 
plaintiff; that one-third of this share was 
put up for sale in execution of a decree 
against Niddeeram, and bought by the 
defendant as the rights and interests of the 
jodgment-debtor ; that plaintiff made a claim 
under Section 246 of the Oivil Procedure 
Code which failed, and ha was therefore 
obliged to bring the present regular suit for 
declaration of his right to that portion of 
the family property sold as Niddeeram’s, but 
which portion wag never divided amongst 
the family but was given by the heir to 
plaintiff's father and uncle. l 


The defense was that Ramanoox’s share 
came to the bther members of the family, 
Banee Kant having predeceased his uncle ; 
and that Niddeeram took a one-third sharq 
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‘of tlie 4 annas left by Ramanoos, which 
‘share was properly sold as the interest of 
‘the judgment-debtor. 


“Both lower Courts liave decided the case 
adversely to the plaintiff, on the ground, 
that os Banee Kant died before Ramanooz, 
Triombuk never succeeded to the property, 
„and consequently could not have given a 
' good title to the plaintiffs father and 
unele, 


It is contended in special appeal that the 
real issue between the parties has not been 
tried ; that it was immaterial, according to, 
Hindoo Law, whether or not Banee Kant 
was born after the death of Ramanooz, if 
he were alive at the time the last preceding 
female heir died ; and that if it were proved 
that Banos Kant was alivo when Ramanooz’s 
mother or grandmother, both of whom are’ 
stated to have succeeded to the property,’ 
died, he would have been entitled 
succession ; and if so, his (Banes Kant’s) 
father, Triumbuk, wonld have inlierited, and. 
the plaintiffs title be established. 


We think that. the lower Courts have}  ' 


mistaken the issue, or rather have only. 
partially decided it, They both oonsidered 
it sufficient to bar the plaintiff's. claim, if 
it were shewn that Ramanoos died before: 
Banoe Kant was born,—iguoring apparently’ 
the fact that if Banes Kant was alive at 
the death of the female heir of Ramanooz, 
he would, according to Hindoo Law, take the 
suocession.—{ See Vyavasta Durpana, No. 
96, page 284, and the cases bearing on it, 
See also Rash Beharee Roy versus Nimayo 
Churn, Gap No. Weekly Reporter, 223.) 


It is argued by the pleader for the special 
respondent that even if this be a correct 
view of the Hindoo Law, the plaintiff has 
no right to take advantage of it (vide case 
of Eshan Chonder, VI Weekly. Reporter, 
57, Privy Council Rulings), inasmuch as it 
was never his case; the point on which issue 
was joined being whether Banee Kant was 
or was not born at the time of his unole 
BRamanooz’s death. To some extent this 
contention is correct, but it must not be 
forgotten that the point for decision was in 
the first instanoe recorded in very general 
terms, vis, who was the nearest heir of 
Ramanoox, nor that the Judicial Commis. 
sioner in remanding the case fo the Moonsiff| - 
for trial on the merits restricted that officer 
_ to the, asue *‘ whether or not Banee Kant 
"Ves born before bis uncle died,’ 2 It appears 


to the: 


to ua, therefore, to have bean as much the 
action of the Court itself as of the plaintiff 
that the question of inheritance was limited, 
and it would not, we think, be fair to deprive 
the plaintiff of the privilege of proving, if 
he can, thet Banes Kant was alive when the 
heir of Ramanoos, who socceeded to his proe 
perty, died. Weare not unmindful ‘of the 
Privy Qouncil raling above quoted, bat it 
does not, we think, apply to the ciroum- 
stances of the present case. 


We remand the case, therefore, for a 
finding.on this issue. If it- be decided in 
favor of the plaintiff, nothing more need be 
done ; if adversely to him, the Oourts will 
consider and decide the plaintiff's plea that 
he had been in adverse possession of the 
disputed property for more than 12 years 
before the sale to the defendants and had 
thereby got a title. 


Coats will follow the result, 





The 24th April 1871. 
P, ní: eae rac 


The Hon'ble J. P. Norman, Officiating 
Chief Justice, and the, Hon’ble G. Loch, 
Judge. 


i E pt 


Tenancy — Solehnamah — Mowrosée 
_ mokurruree rights. + 


Case No. 2079 of 1870 ander Act X of 1889, 


Special Appeal froma decision passed by 
the Judge of 24-Pergunnaks, dated ‘the 
23th July 1870, affirming a decision of 
the Deputy Collector of PEET RENI 
dated the 81s¢ March 1870, 


Bhoobun Mohinee Dossee and others (Plalnt 
iffs) Appellants, 


versus: Shee 


Dionaye Karigur and another (Defendants) 
Respondents. 


Baboos Chunder Madhub Ghose and Bhò- 
wance Churn Dutt for Apan, 


Baboo Jogendronath Bose for Respond- 
ents, 


A member of a Hindoo family, who had thé manage- 
meat of the Er ileal i wes mal by one 
of the tenants for ill Plaintiff cei 
pekak in Dh ths sei wes Gaaeribed aaa Rc oat 


* 


1871.] THE WEEKLY 


oil 


and the tenancy an ald and existing tenancy. The re-. 


sult of that sult was a sclehnamah or oompromise between 
the parties, In which the manager fixed or confirmed the 
rent of the tenure, and agreed that that rent should not 
be enhanced. 


Harp that the affect of the solehnamah was to confer 
upon the tenant and his descendants a mourosee mokur- 
ruree right in the land at a fixed rent, as far as the 
manager was capable of conferring such a right. 
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of paddy. By that instrument, he agreed 
that that rent should not be: enhanced ; and 
therefore the effect of that solehnamah is 
to confer upon the defendants a mourosee 
mokurruree right in the land at a fixed rent, 


REPORTER. Rulings. 


| so far as Huro Gobind was capable of oon- 


ferring such right upon them. 


It appears that before the date of the suit 
by Asseen Karigur in 1544, Haro Gobind 
had put Sisteedhur, the son of his unole 


| Radha Mohun, out of possession. On the 


Norman, C. J.—Wr do not thiak it is 
necessary to call upon the other side, 


- This is a soit for arrears of rent at an 
enhanced rate after notice. The plaintiffs 


allege that the defendants hold 170 beegahs. 


of land in Mouszah Kamarparab, for whieh 
they have hitherto paid as rent 161 rupees 4. 
annas and 28 arrees of dhan, The defend- 
ants contend that they hold the land at a. 


fixed rent, and that the plaintifis are not, 


entitled to enhance. 


- ‘The facts are as follow :—One ‘Luckhee 


Narain Bose had three sona, Radha Molan,' 


Kristo Mohun and Juggut Ohunder.’ Radha 
Mohan left a son Sisteedhur, whose son was 
Kylash Chander, and the plaintiffs are the 
widows of Kylash Chunder. Kristo Mohan 
had a son Huro Gobind and six other sons. 
Jaggut Chunder left two sons, Prosunno 
Coomaf and another. Luckhee Narain being 
the original owner of the land within which 
-the defendante’ tenure existe, appears to have 
been succeeded in the possession and manage- 
ment of the property by Kristo Mohan, 
whose aon Huro Gobind afterwards got 
possession of and managed the property. 


The’ defendants nre in possession of a 
pottah fixing their rent, dated 21st Chyet 
1288, in which the rental of their land is 
stated to be rupees 150-4 sicoa. The rent 
is described in that pottah asa fixed rent, 
and the tenancy of the defendanta as an old 
and existing tenancy: In 1844, Asseen 
Karigor, the ancestor of the present de- 
fendanta, brought a suit against Huro Gobiod 
for illegal distraint. In that suit he put in 
the pottah of Chyet 1288, ond the suit 
eventuated in a soleanomah or compromise, 
dated 20th September 1845, by which the 
pare compromised their differences, and 

aro Gobind * fixed” or ‘confirmed ” (it 
is doubtfal which is the exact signifigation 
of the word) the rent of that tenure at 161 
rupees and 4 annas, including parbunce 
-Ça sort of cess) and one diss and three arrees 


15th September 1848, Sisteedhur obtained 


ja decree for possession of his one-third 


share against his co-sharer Huro Gobind, 
From the date of that decree down to the 
commencement of this suit, neither Sistee- 
dhor, nor his son, nor the plaintiffs have 
ever called in question the arrangement 
entered into by Huro Gobind with the 
defendants fixing an increased rent of rù- 
pees 161-4 annas and one diss and three 
arrees of paddy as the rent of the tenure; 
and it appears that the plaintiffs have oon- 
stantly received that rent, 


We are of opinion that this fact’ affords 
very strong evidence that Sisteedhur and 
his son confirmed and ratifled the arrange- 
ment made by their co-sharer Huro Gobind 
by the solehnamah of the 20th September 
1845. There is no doubt that in receiving 
the new rent and 7 arrees of paddy from 
this land, they must have known perfeotly 
what was the arrangement made in the auit 
against Huro Gobind by which that rent 
was fixed. Had they refused to abide by 
that arrangement, and had they not acoept- 
ed the rent fixed in the solehnamah, it is 
clear that the ancestors of the defendants 
would have been ina position to set up as 
against them their rights under the pottah 
of 1288, and we should be doing the great- 
eat injustice to the defendants ifthe plaintiffs, 
who for so many years have received tha 
benefit of the agreement contained in the 
solehnamah, could at this distances of time 
disavow the authority of Huro Gobind to 
enter into it, If this were permitted, the 
effect might be that the plaintiffs would be 
able to defeat the ancient mourosee mokur- 
ruree rights of the defendants under a doou- 
ment which, for all that appears, would have 
been valid and enforcible but for the compro- 
mise by which it was potan end to, For’ 
these reasons, we are of opinion that the 
decision of the Judge confirming the arrange- 
ment contained in the sclehnamah is correct, 
and that the appeal mast be dismissed with 
COSU, ` l a ae 
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The 24th April 1871. 
Present: 


The How’ble EK.’ Jackson and W, Ainslie, 
Judges. 


Invalid lakheraj — Rosumption—Li- 
mitation. 


~ 


Case No. 2128 of 1870. 


Special Appeal froma decision passed by 
the Subordinate Judge of Furreedpore, 
dated the 10th August 1870, affirming a 
deciston of the Moonsiff of that District, 
dated the 29th November 1869. 


Gunga Ram Chowdhry and others'(Plain- 
tiffs) Appellants, 


TOTENS 


_Haree Nath Obowdhry and others (Defen- 
j dants) ' Respondents, 


Kales Mohun Doss and Jadub 
Chunder Seal for Appellants, 


_ ` Baboo Bungshee Dhur Sain for Re- 
i i spondents. 
wt slt ee for the in 
to an 
eged held as lakheraj under 


Baboos 


on of 
“must be csicalaied ‘not from the date of 
the creation of his dur-putnes title, but from that of 


posscasion of the from whom the oedar 
sete nally duriven he uila aa 

Ainslie, J—THe question In this special 
appeal is, as to what is the period of limitation 
to be applied to suits now instituted to resume 
Jands alleged to be held as lakheraj under 
invalid talea. The remarks at page 205 of 
the second edition of Thomson’s Law of 
Limitation so clearly set forth the present 
state of the law on the subject that there 
is’ nothing to add to them. The tenure in 
dispute has been admittedly in existence for 
54 years. Tho plaintiff is a dur-putneedar, 
and in calculating limitation we must not 
calculate from the date of the creation of 
his dar-putnee title, bat we must go back to 
the date on which the party from whom the 
putneedar originally derived his title ob- 


tained possession of this estate. It is not 


attempted to be shewn that the title origi- 
nated within 12 years, 


‘The appeal is dismissed with costs, | 
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The 24th April 1871, 
Preseni: 


‘| The Hon’ble A. G. Macpherson and Onoo- 


cool Chunder Mookerjee, Judges. 


Joint-debtors—RBRight of action— 
era ASES 


Case No. 2236 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Sarun, dated 
the 22nd July 1870, affirming a decision 
of the Moonsiff of Chuprah, dated the 
22nd February 1870, 


Sheo Churn Narain Singh (Defendant) 
Appellant, f 
VOrsus 


Chakraree Pershad Narain Singh and another 
(Plaintiffs) Respondents. 


Baboo Romesh Chunder Mitter for Appel- 
lant. 


Baboos Mokesh Chunder Chowdhry and 
Runghoobuns Sakoy for Respondents, 
Where property in which two members of a Hindoo 
sop rege OEE a a o ar 
money for the of a debt jointly” cantracted 
both, the son of one of them cannot sue to recover 
Fe On ane ae ae sae eee of 


Macpherson, J.—In this case, we are of 
opinion that the first and second grounds 
taken in the written memorandum of appeal 
are good grounds, and that the plaintiff’s 
suit oaght to be dismissed. 


The case is exactly parallel to a case 
reported in XII Weekly Reporter, page 482, 
in which it was held that the property 
having belonged jointly to the pla{ntiff’s 
father and uncle (the father’s brother), the 


‘plaintiff could not sue to recover either his 


own share, or his own and his father’s share, 
in the absenoe of the father’s brother, who, 
jointly with the father, was interested in the 
property, and jointly with thg father had 
contracted the debt to raise money for the 
payment of which the estate was sold. 


` As to the third ground of appeal, which 
is—“ that it was distinctly pleaded that the 
“ suit was not bonå Ade, bat brought by the 
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“ father who is living in the same mess with | An petition 


“his son the plaintiff, and at bis father’s 
“ox to dəfraud the joint dues of ere- 
“ ditors ; and evidence was addnoed to prove 
‘these facts; the Lower Appellate Court 
‘hes not at all considered this important 
“s question.” I may say that the allegation 
as to the father’s connection with the instita- 
tion and prosecution of this suit raised an 
important issue in the case, which ought to 
have been distinctly tried and decided. 


As to the fourth ground of appeal, we 
cannot say whether the Oourt below was 
right or wrong in holding that the evidence 
did not prove that the debts were contracted 
for necessary purposes. But as the decreas 
of the lower Courts are set aside and the 
suit is dismissed, the flnding of the Court 
below as to the neceesity for incurring the 
original loan becomes unimportant and of 
no effect 


Following the course adopted in the case 
referred to above, we reverse the decree of 
the Lower Appellate Court and dismiss the 
plaintiff's suit with costs in all the Courts. 

Mookerjee, J.—I concur, 





The 24th April 1871, 
Present : 


The Hon’ble F, B. Kemp and F, A. Glover, 
Judges. 


Admissions, 
: Case No. 2419 of 1870. 

Special Appeal from a decision passed by 
the Subordinate Judge of Hooghly, dated 
the 8lst August 1870, reversing a 
decision of the Moonsiff of Sulkhea, 
dated the 29th June 1870. 


Grish Chunder Lahoree (Plaintiff) Appel- 
lant, 


DETINI 


Shama Churn Bandyal (Defendant) Ke- 
° spondeni. 


Mr. R. E. Twidale for Appellant 


Mr. M. M. Datta and Baboo Jadub Chunder 
Seal for Respondent. 


nt filed by him in a salt, 
ın a rubsequont suit on the party who made it 
Kemp, J.—Tma plaintiff in this case is 
the special appellant. Ha sued for recovery 
of possession of a moiety in 5 cottahs of 
land, together with the buildings standing 
thereon. The first Court gave him a decree, 
relying upon the admission of the defendant, 
Shama Churn, in the Act X suit as well as 
in the plaint filed by him in the Civil Court, 
In appeal, this decision was reverasd by the 
Subordinate Judge of Hooghly. It sppears 
that the gist of his decision is that because 
the defendant bas been occupying this house 
for some time, therefore it would be bard 
upon him, although the plaintiff is the right- 
ful heir, to tura kim out of the Louse. The 
law point is not disputed by the pleaders ; 
it is clear that the plaintiff must succeed as 
heir, if Ram Dhanee died leaving her son 
Tara Chand. 


It appears that the plaintiff sued some 
ryots for rent of the lands left by Ram 
Dhunee. The defendant Shama Ohurn in- 
tervened in that cose, and in a verified peti- 
tion put in by him he said that Ram Dhonee 
died leaving her son Tara Chand aa her heir. 
Shama Churn, the defendant, having failed 
in that Act X suit instituted a regular suit ; 
and in the verified plaint filed by him in 
that suit, be repeated that assertion that Ram 
Dhunee had left Tara Chand as' her heir, 
In special appeal, it is contended that these 
admissions are binding upon the defendant, 
and that if they are not conclusive, the Sub- 
ordinate Judge ought at all eventa to have 
tested the evidence by these admissions and 
taken them Into consideration. On the other 
side it is contended that such admissions are 
not binding, and two decisions have been 
brought to our notloe ; one to be found in 
Volume VI, Weekly Reporter, page 286 ; 
and the other in Volume XII, page 89, 
The ftrat ‘decision, that in Volume VI, is to 
this effect, that a party is not bound by an 
erronbous admission in a petition, In that 
decision the Judges held that the statement 
made by the parties in that petition was a 
simple error, and therefore the plaintiff was 
not bound by a pure error in a petition ; and 
we are not shewn in the decialon whether 
the petition alluded to was a verified peti- 
tion. 


The next decision is to the effect that a 
written atatement is not legal evidence. In 
that case, if appears that tho written state- 

+ 


2 


438 Oieil - 


THE WEEKLY REPORTER. 


- 


Rulinge [Vol. XV." 


hj 





ment was sought to be made use of as evi- Defendant disputed the clatn, setting up the titla of’. 
the opposite party, but the suit was decree | to the | 
extent of the rate of rent admitted by defendant. . 


dence against the co-sharers of the defen- 
dants, and the Judges held that the written 
statement of one party ia no evidence against 
the other party. - 


In the case before ue; we have the de- 
fendant, on failing in bis intervention in the 
Act X suit, resorting toa regalar suit in 
which there is a verified statement in the 
plaint, not putin by a kurpurdasz but by him- 
self, stating that Ram Dhunee died leaving 
her son Tara Chand. 


. We, therefore, think with the -firat Court 
that the defendant was bound by these ad- 
missions made by him in the Aot X suit, and 
more formally afterwards in the regular suit, 
We, therefore, reverse the decision of the 
Lower Appellate Court, reatore and confirm 
the decision of the first Court, and deoree 
this appeal with all costa payable by the 
special respondent. 


The 24th April 1871. 
Present: 


i 


The Hon’ble F. B. Kemp and F. A, Glover, 
Judges. 


Motice of enhancement—Bijectment. 


Case No. 2660 of 1870, 


Special Appeal from a decision pari by. 


Subordinate Judge of Hooghly, dated 
the 8th December 1870, affirming a de- 
cision of the Moonsiff of that District, 
dated the 20th September 1870, 


Nubo Kishen Mookerjee (Plaintiff) Ap- 
pellant, 
versus 


‘Kalachand Mookerjes (Defendant) Respond- 
en, X 


Baboos Mohssh Chunder Chowdkry and 
Chunder Madhub Ghose for Appellant. | 


Baboos Kales Mohun Doss and Rodhika 
Churn Mitter for Respondent. 


Subsequently plaintiff issued a notices of enhanonment, 


and, defendant not coming to terme, sued to set asida. 


the pottah and obtain possession. oa 


Hyrro that the deares obtained by plaintiffs vendor 
created a new oontract between the parties under the 
kubooleut, by which defendant was entitled to hold at 
the rent admitted by ti plaintiff took farther 
steps. And that plaintifs vendor. having conveyed his 
whale title to plaintiff, who then gave defendant dis- 
a a a in the pre- 
sent sm 


Case at 12 W., R p. 299, distinguished, 


Kemp J.—-Tuis was a suit to set aside & 
pottah granted by a childless widow, and to 
obtain possession of a tank, comprising 4 
cottahs of land, valued at 150 rupees. It 
appeara that Kashee Monee, a shildless 
Hindoo widow, on the 80th of Kartick 1260, 
granted a mourosee pottah of this disputed 
tank tothe defendant Kalachand .Mookha- 
padhya, receiving from him a bonus of 20 
rupees. The widow died in Aughran 1269, 
There was some contention between Raj 
Kristo, the plaintiff’s vendor, and Bama 
Boondurree as to who whs the heir of thé 
widows busband, and that question was 
finally degided in favor of Raj Kristo. 
Raj Kristo, immediately upon his right 
being declared, brought a suit against Kala- 
chand Mookhopadya, the defendant, to 
enhance the rent of this, disputed tank, 
claiming to receive a kubooleut at 5 rapees 
for the 4 cottabsa, which would be at the 
rate of 20 rupees per beegah. The de- 
fendant Kalachand in that suit, instead 
of acknowledging the, plaintiff’s title which 
had been judicially estnblished by the d&i- 
sion of a competent Court, chose, to diş- 
pute it and to set ap the title of Bama Soon- 
durree. He also set up his pottah, and the 
result of that suit was that the Court declared 
that the plaintiff in that sait, Raj Kristo, was 
not entitled to obtain a knbooleat at the'en- 
hanoed rate claimed, but- that he was to 
receive the rent at the rate admitted by the 
defendant, namely, rupees 1-8 on the four 
cottahs occupied by the tank. This decision 
having crested a new contract between the 
parties, the plaintiff, Raj Kristo’s vendee, 
continued to receive at the rate*of rupees 1-8 
for a certain period. Subseqdently, or in 
1276, he issued a notice on the defend- 
aut intimatiog to him that in futare he would 
have to pay 7 rupees for this tank, instead 
of the rent hitherto paid of rupees 1-8, and 


-7 


“ers r 


1871.) Civil THE WEEKLY 


on- failing to doiso that he would have to 
quit, The defendant not coming to terms, 
the plaintiff brings this suit to set aside' the 
pottah gtanted by Kashee Monee; the child- 
leas widow, and to eject the defendant. 


Als much stress has been laid by the plead- 
er -for the defendant upon tHe question of the 
defendant having expended money upon this 
tank, we may here observe, before entering 
farther into the case, that the defendant in 
his written statement took exception to the 
valaation pat upon the tank by the plaintiff, 
and said that it was not worth more at the 
utmost than 50 rupees. 


*Both Courts have found against the ‘plain- 
tif and dismissed his suit. The grounds upon’ 
which the Lower Appellate Cotrt has found 
for the defendant are, first, that he has'acquired 
aright of occupancy, inasmuch as he has en- 
joyed'posséasion of the disputed tank for up-' 
wards of 15 years; second, that there has beer 
a ratification of the pottah of K'ashes Mones 
by’the plaintiff's vendor and by the plaintiff 
himself; and third, that according to the 
a of the conveyance by Rajkristo to the 
plaintiff, the plaintiff is not entitled to sue 
to eject the defendant. i i 


On the first ground, -wo may say that ‘the 
pleadex for the respondent haa admitted ‘that 
this lind.not being held for agricultural ‘or 
- horticultural ‘purposes, is: not land which 
comés within the ‘purview’ of Sebtion' 6 of 
Act X ; and he distinctly stated that -he-did 
not rely,on that Section, but that he relied 
upon the conduct of the plaintiffs vendor, as 
well:as on the conduot of the plaintiff himself 
after the death of the grantor, Kashee Monnes, 
which took place in 1269. He also said that 
he stood or fell according to the interpreta- 
tion which this Bench might put upon the 
thë decision to be found:in Volume XII, 
Weekly “Reporter, page 299, in the case of 
Juggesshor Bhuttobyal versus Rajah Body- 
dip Narain Roy. In that oase Mr. Justice 
Markby held that it seemed to him that “ if 
‘a person being aware that another is in 
‘ possession claiming to hold under a lease 
“accepts rent from him, he does thereby 
‘ratify the lease so far as he has the -power 
“ to do #0 ;” and his Lordship further says 
“that ifs lessqgr wishes to protect himself 
“ from the ordinary inference that by the 
“ acoeptance of the rent he re-cognises the 
“ the ‘lease, he is bound to give distinot 
“ notice’ to the tenant that Ke intends to 
“ dispute‘ the validity of the lease under 
“which he claims to hold; because if he 
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“intends to dispute the tenant's titla, he 
“ought to leave to the.tenant an oppor- 
"t tunity of refusing payment of the rent 
“ under the lease.” 


Now, in this case, we think that look- 
ing to the dohduct of: the ‘plaintiff's van-* 
dor, it ‘is clear to us that this case does 
not come Within the remarks above quot- 
edi In the: present cise, ‘the plaintiff's 
vendor immediately the success opened ont 
tohim, thatis to say, as soon as he was 
deslartd to be the rightful heir fo this pro- 
perty, did‘gi¥e the defendant, the ryot, 
distinct notice of his ‘intention to dispute 
the validity'of the lease undér which the 
defendant claimed to hold. - He brought a’: 
suit, immediately on his acquiring the right 
to this property, to enhance the rent but 
was unsuccessful in» the suit, That suit, 
however, as already observed, oreated a- 
new’ contract as between the ‘partiee—a ` 
contract under the kubooleut—by which the 
defendant was declared to:be entitled tox 
hold the lands at therent admitted by him 
until the plaintiff took forther stepa. The 
plaintif the vented of Raj'Kristo,» did 
give the defendant an opportunity of accept- 
ing his terms or refusing payment'on those> 
terms’; and therefore it is clear that he has 
‘‘givdn distindt notice to the tenant of his 
intention ,to dispute the validity of the‘lease,’”:- 
and further that he has given the tenant 
an opportunity of: eceepting- or: refasing the 
terms upon which he was willing’ to permit* 
the tenant ‘to hold on, by the notice to the' 
defendant which has already been mentiondd” 
above. The defendant, although he knew 
by the former litigation in 1868 of the in-: 
tention of the plaintiff to enharice,' and ‘in' 
the face of thé notice enabling him to hold 
the lands at 7 rupees for good, chose to 
come to no terma with his landlord, > . 


We, therefore, think that the decision 
whioh has been quoted in Vol. XII does not 
apply to this case. s 


fi z 4 


$ 
4} 


The next point is whether the conveyance 
from Ra) Kristo to the plaintif entitles the 
plaintiff to bring the present suit. That 
conveyance has been read to us, and we find 
that it passes the whole title of Raj Kristo. 
There is no question that Raj-Kristo could 
have brought this suit, and having conveyed: 
his whole title to the plaintiff we think that 
tho plaintiff is in a position to bring this suit. 

We reverse the decision of the Courts be-’ 
low, and decree the’ plaintiff's ‘suit with oosts 
of the lower Courts and of this Court, 


9 
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page 442, in which it was held that when 
land is resumed as invalid lakheraj under - 


































The 25th April 1871. 


Paints Section 18 Regulation II of 1819, the pro- 

per procedure ‘for assessing it is that laid 

The Hon! ble W. Ainslie and G. OC. Paul, down in Seation 9 Regulation KIX of 
Judges. 1798, , 


Resumption decroes—Roegulation II. 
1819 — Presumptions — M@rrors of 
procedure—tnvalid docrees. 


Case No. 1967 of 1870 under Act X of 1859. 


Special Appeal from a decision passed by 
the Additional Judge of Nuddea, dated 
the 18th August 1870, affirming a deoi- 
sion of the Deputy Colleotor of Meher- 
pore, dated the 26th May 1870. 


Modhoo Soddun Sagoory and others (Plain- 
tiffa) Appellants, 


Plaintiff appeals specinily and contends that 
the resumption decree was not made under 
Section 80 Regulation IT of 1819. 


Apparently inthe case cited the decree 
purported to have been made under the 
particular Regulation, though from the terms 
of the judgment it was attempied to be 
shewn that that Regulation did not really 
apply. The Court remarked that they were 
bound to take the decrees as. it stands, and 
had nothing to do with the reason on which . 
the jadgment which led to that decree was 
based. It was also ‘observed that if the 


versus 
lands in question were really alienated as 
Nepal Khan and others (Defendants) Re- | lakheraj aubsequently to the lat D ber 
spondents. 1790, the Court which passed the decree had 


no joriediotion to pass it under the provi- 
sions of Section 80 Regulation II of 
1819, 


Baboos Romesh Chunder Mitter and Grish 
Chunder Mookeryee for Appellants. 
Baboo Doorga Dass Dutt for Respondente. | In the presént case, there is nothing on 
the face of the decree to show that it was 
made under Regulation II of 1819, and it 
is farther urged that the plaint in the suit 
was not framed as a plaint under that Regu- ' 
lation. Plaintiff contends that the Court 
made the decree under the general powers 
of the Court to hear and determine Civil 
suits, On the other hand, it is admitted 
that the Court adopted a procedure which’ 
is only sanctioned in the special cases provi- 
ded for by Section 80 Regulation II of 1819, 
and fronr this it is argued that the decree 

was made under that Regulation. 


This inference is not one which must of 
necessity be drawn. But even if I thought 
myself bound to take this decree as a decree 
made under Section 80 Regulation I of 
1819, I could not concur in holding that 
this would of itself fix the date and charac- 
ter of the grant resumed and determine the 
procedure to be adopted for assessing the 
janda. It must be borne in mind that up to 
the Full, Bench raling in Sonatan Ghose’s 
Case, IT Weekly Reporter, p. 91, decided on . 


HeD that from the fact of pee rab pails Yop ee 
m snare s ama Ho only sanctioned in the s 
provided for by Sectian 0 Regulation IT of 1819, syed 
not a necessary inference that the die: decree ‘wan. mada 
Bagulation. 


Hew that even if made under Section 80 Regulation 
TI of 1819, a resumption decrees bearing an earlier dats 
then the Full Bench Rulmg of 25th J 1865 (i 
Ribena yorah ar, pego n would not ests that the 
cen onp ier date than ist December 


Deersas madè under Regulation II of 1819 prior to 
the 25th Jan 1865, for tho resumption of grants of 
later date than lst Desenber 1790, ot ba bald:to ba 
void; for error in procedures in a does not per ss 


Ainslie, J.—PLADNTIFF sues to obtain from 
the defendant a kabooleut for certain lands, 
which were resumed as invalid lakheraj 
under a decree dated 14th March 1863, 


` 25th January 1865, 
Defendant denies that the relation of land- | * Sss I Weekly R it wassup 1* thet 
IOG ea veneer me Edo “Previous all resumption suits 
: X Šo, een . EE wero ‘trieble under 

Both the Courts below have based their | bad grown into a curom? Section 80 Regala-. ` 


decision dismissing the euit, on aruling of 


‘ tion II of 1819. 
this, ale reported in XI Weekly Reporter, 


Three out of seven Judges who sat at the. 


t 


1871.] Civil / THR WEEKLY REPORTER. Rulings. 44h 





It is true that the Court did adopt a pro- 
cedure only applicable to suits onder the 
special law; but as the deoree does not show 
that it was made under that law,—and there- 
fore, according to recent construction of the 
law, wrongly made,—lI think we are bound to 
presume that it was rightly made; and, if 
we are to qualify facts to suit our views of 
the law, that it should be treated as a decree 
on confession of judgment, which substan- 
tially it was, as soon as the defendant in 
answer to the notice to disclose his title 
failed to show any grant earlier than let 
December 1790. At any rate, error in pro- 
cedure in the trisi does not per se render 
void a decree, which on the face of it is one 
which the Court was competent to make. 
Taking this, then, to be a good decree for the 
resumption of Jakheraj land held under a 
grant of later date than 1790 made in the / 
exercise of the ordinary jurisdiotion of the 
Court, I hold that the plaintiff is entitled to 
recover the rents of the resumed land and to 
institute a suit under Clause 1 Seotion 28 
Act X of 1859 for the determination of the 
rate of rent to be paid and to.obtain a ku- 
booleut accordingly. In this view, I would 
remand the case to the first Court for trial 


on the merits. eae 


The appellant should get the costs of this 
Court and of the Lower Appellate Court, 
costs in the first Oourt being left as costs in 
the suit. ‘ 


Paul, J.—I with Mr. Justice Ain- 
slie in holding, for the reasons assigned by 
him and under the oircumstances of this 
case, that no presumption arises that the de- 
oree of March 1862 was passed under-the 
provisions of Regulation II of 1819. ` 

The plaintiff in his plaint, filed in the suit 
in which the last mentioned decree was made, 
stated that the defendant was holding the 
lands in dispute'under a pretended lakheraj 
title, without specifying whether that title 
was alleged to be -anterior or posterior to 
1,90, and prayed for the resumption of the 
lands so held. 


In the judgment on which the decree of 
March 1862 is based, it is found that the 
defendant had not proved that this alleg- 
ed lakheraj existed prior to 1790. Under 
these circumstances, it cannot be contended 
either that the plaintiff admitted or the 
defendant substantiated the existence of: th 
alleged lakheraj prior to 1790. 


Having regard to the silence of the plaint 
and decree in the resumption sult’ “with 
t eee cle ae 


hearing of that case maintained this view 
of the law, and the contrary view was only 
affirmed by a majority of one. Therefore, 
Ido not think that we ean infer from the 
form of a decree of earlier date then 18665, 
even when professedly made under Regula- 
tion LI of 1819, that the resumed grant was 
of earlier date than Ist December 1790, 
Consequently, when the nature of the title 
set aside is not stated on the face of the 
decree, we are entitled to look to the judg- 
ment m record if necessary) to ascertain 
it If we do so in the case in hand, we 
find that it was not alleged by plaintiff or 
shown by defendant that the grant resumed. 
by the decree was in existence prior to lat 
December 1790. 


Although the Fall Bench decision deter- 
mines that deoress cannot properly be made 
under Regulation II of 1819 for the resump- 
tion of grants of laterdate than Ist De- 
cember 1790, it certainly did not and ooald 
not lay down that decrees had'cever been 
made as under that Regulation for’ the re- 
sumption of such granta ;—the contrary was 
admitted. 


I do not think that we can hold all suoh 
decrees to be void, or thet we are bound to 
hold that the existence of a decree under 
Regulation II of 1819 establishes that the 
grant resumed was of earlier date than Ist 
December 1790. Granting that the Courts 
acted under a mistaken view .of the law, 
we cannot assume for the purpose of making 
those decrees technically good a state of 
facts which in many onses is contradicted 
by the records. Wo muet take the decrees 
as we find them, and ds doubtless they were” 
intended to be, as establishing resumptions 
of the particular tenures found existing in 
each case, whether they were created before 
or after lst December 1790. If the decrees 
can be impeached and set aside, well and 
good ; but if they cannot, or so long as they 
are not set aside, we must take them to be 
binding os they stand, and not resort toa 
flotion contradicted by the records, and as- 
sume that they establish what, in the view 
of the law taken when they were passed, 
they were never intended or supposed to 
establish. If the. resumption decree now 
before us professed to be a decree under 
Regulation I of 1819, I think we ahould be 
obliged to refer the case to a Fall Benoh ; 
but as I have already said, it does not on 
the face of it appear to be anything buta 
decree made in the exercise of the ordinary, 

urisdiction of the Court, 
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reference to Regulation II of 1819, it would 
bp unfair and unreasonable to infer, merely 
‘from, the reference made to the Collector 
witha view .to ascertain the validity or 
otherwise of the lakheraj title pleaded, that 
‘the proqeedings in -whioh the decres’of 
Maroh 1862 was pronounced: were taken 
„under Regulation IL of.1819, The decree of 
March 1862, as it appears fo me, was one for 
“yeaum ption, passed in a suit in which, there 
‘was no admission | of the: existence of..the 
dafendant’s alleged, lakheraj prior to 1790, 
and, it, is final between the parties. The re- 
‘puli of auch floality ie that the. plaintiff , is 
entitled, fo assess the lands in the possession 
Qf the defendant, and his suit is oonseqyently 


paiptajnahle, `. i. 4 e: 


“'T'cònour in the propriety of the order 
made by Mr. Justice's Ainslie. at 


- tebe) 





The 25th April 1871. 
1 ke. i: 


The Hon’ble E. Jackson and Onoocool Chun- 
ne _ der Mookerjee, Judges. 


it. 

Joint Hindoo family—Partition—Re~ 
union— Rights of aoa n- 
Horitance—Hindoo Widow... | 


see * Cake No. B100 of 18o. 


Special Appeal from a decision 
A aoe ng . Judge fC 
“dated the 28th June 1870, afirming a 
decision of the HMoonsiff of, Howlak, 
dated the 19th Fobruary’ 1870. 


Ram Huree Surmah (Flsintiff) Appellant, 


Vato ob Fb eke A ting fess 


versus 
Trihee Ram Surmah (Defendant) saa as 
Tar ge Tet t.° E o a? 
Baboo Kishen Succa _Mookerjes for =e 
C7 hep rte , 7? polang, «, n 
Baboo Aukkil Chinilet Sein for TE 
. ai 


mere fact of two brothers. in the sams 


GF Chaos VA 


seat E or 


Rukags. [Vol. xV. 


a re-united or joint family. Even without actual par- 
tition by metes and‘ bounds, if two ars enjoy 
the rents and profits of thelr shares without 

them into a common fund or box, it must be held, thet 
there was a partition between them and that they are 
P SEA sag undivided: Hindoo family, 


In order to determine who is ‘the heir to a deconsed 
Hindoo who left a widow as his hefr at the time of his 
ogra tag not sufficient > sot e hie En giy 
mp at the eof his death,—it m 

Wan the nearest sapinda aliro at tho dine of tho. the woh 
of the widow. 


~ Mookerjee, J.—Tuis case must be re- 
manded tothe Court of first instance for 
Te-trial The dispute in this case, appears 
to be about the estate of one Ram Manicko, 
the paternal uncle of plaintiff and defendant 
No. 1. The defendant No. 2, being the 
grandson of another brother of Ram Manicko, 
is exoluded from inheritance by the plaintiff 
and defendant- No. 1 who are nearer sapin- 
das to the deceased. It appears that. Ram 
Manicko left a widow Sharoda, who.died on 
the 5th Assin 1281 M. Plnintiff claims a 
moiety of the estate of Ram Manioko.as his 
brother’s son. Defendant No. 1 denies that 
the property ever belonged to the deceased, 
and took an alternative plea ta the. effect 
that the deceased Ram Manicko having lived 
as a re-united or associated brother with 
defendant's father Ram Bullub, he, ‘the der 
féndant: ia entitled’ under the Hindoo Law 
.to the whole of the inheritance to the excla- 
sion of plaintiff ,who is the son of a separated 
brother ‘of the deceased.” i 


The Court of first instance dismissed the 
plaintiff's suit, on the ground that ‘ it: was 
“ fairly proved by the evidence of the wit- 
“ nesses of both the parties that Ram Bullab 
“andi Ram Manicko were two uterine bro- 
“ thers ; that they jointly held their shares and 
f that no division took place between them.’* 
The.Court held, therefore ‘‘ that.defendant’s 
‘‘ rights,of heirship to the disputed-property 
« are oe to those of plaintif”? 1 + 


6a! Appeal the Jadge confirmed this deei- 
sion, holding that the evidence in the case 
proved “ that Ram Manicko and Ram Bal- 
‘lub lived in commensality up to the date. of 
the former’s death, and that Ram Ma- 
 nicko’s widow lived in commensality with 
“ the surviving brother Ram pa d 


REPORTER. 


It ia contended before us that the fludings 
of the Courts below are insuficient under 
the Hiudoo Law to establish an exchgsive 
right in the defendant to the property left 
by Ram Manicko. . It is said that it may be 
that Ram’ Manicko and Ram Ballub lived 
together in commensality,. but as it is an 
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ea en ep a ee a aN = a Ga wie? A Aiea Ph ng Coe ee ee ee er ane E, 
admitted fact that Ram Manicko left a widow |-fore claimants in an equal degree of afinity 


‘as his heir, it should have been sogea whether 
‘at the time of her death she was or was not 
living ‘ss a re-united oo-parcener with the 
defendant No, 1, the nephew of the deceased 
Bam Manicko. 


i Te” appears that at the time when f 
Baroda, the widow of Ram Manioko, died, all 
the brothers of that: individual - were: dead. 
It does not appear either in the pleadings or 
in the evidence when Ram Buallab, the father 
of the defendant, died; nor doss it appear 
that the defendant; as nre-united co-sharer 
continued to live with-the widow in a 
state of re-union down to the period of her 
death,” ais a. t t aa t y 


The authorities on the Hindoo Law are 
not very-olear‘ou the subject of the-rights of 
an associated brother in preference to that of 
an unassociéted one. The ohly clear distino- 
tion they make is between' separated -and 
re-united parceners,tand the definition given 
by Vrihaspati of ‘the term.re-union is—* He 
who being once separated dwells again 
through. affection with his father, brother,-or 
paternal uncle is termed re-united.” This 
text’of Vrihaspati is: explained and inter- 
preted by the author of the Deyabhaga in 
paro. 80, Sectioun 1, Obapter XI in the fol- 
owiug manner :— That persons who by 
“ birth Lave common rights in the wealth ac- 
“ quired by the father and grandfather, as fa- 
“ ther (and son), brothers, uncle (and hephew) 
“ are re-united, when, after having made a 
“ partition, they live together, through ‘ma- 
“tual affection, as inhabitants of the same 
“ house, annulling the previous partition and 
“ stipulating ‘that -‘ the property” which is 
“ mine is thine” ; and ‘ that which is mine 
“ is thine,’ ” . 8 


ane 


Thus, it appears that a special rule is laid 
down by the.Hindoo Law for cases in which 
a separation once takes place, and then 
afterwards the oo-parceners re-uuite through 
affection, and not only-dwell togethet in the 
snate house, but there takes place an extire 
community of iuterest among them on an 
understanding that “ whatever is thine is 
“mine, and whatever is mine is thine.” In 
such a case only the law says that a ‘ re- 
united parcener shall take.the heritage” in 
preference tf aud in utter exclusion of a 
separated elaimant of an equal degree, 
whether brothers of the whole or half blood 
or sons of such brothers or uncles, ~< «i 


Tue parties in tliis case are nephews of the 
late proprietor Ram Manioko; they ‘aré there- 


‘ethos Le ea i} 


‘to him. Now, before one of them can be 
preferred to the other and adjudged : the 
whole estate of Ram Moanicko, it should be 
enquired into and found whether the one was 
a re-united peroener according to the mean- 
ing-of that term given in the Hindoo Law, 
and whether the re-union, if there was Any, 
subsisted down to the time of the- death.of 
the widow. 


Now, it is an undoubted principle of Hin- 
doo Law that in-order to determine who is 
the heir to a deceased Hindoo, who lefta 
widow- as his heir at the time of his death, 
the status of the family at the time of : the 
death of that widow is to be looked at, and 
not the status at the time of the death of the 
proprietor. "If Aa proprietor of an estate 
died ‘leaving two uterine’ brothers and no 
widow, the brothers would undoubtedly be 
entitled to succeed to his estate; but if A 
also leaves a widow, the widow would 
the estate as the surviving half of her. 
cessed husband and enjoy it as his repre- 
sentative. Now, if one of these brothers dle 
‘in the life-time of this widow leaving a son, 
that son would not inherit the estate, but-the 
surviving brother would get'the entire estate 
after the death.of the widow. It is, therefore, 
clear that in order to find the true heir to a 
Hindoo proprietor on the death of his widow, 
‘it is not sufficient to see who was ‘his nearest 
‘aapinda at the time of his death, but it must 
-be seen who was his nearest sapinds alive a¢ 
the time of the death of his widow. 


In this case, the Lower Courts have only 
found that “ Ram Manicko lived withhis 
“ brother, Ram’ Bulldb, in contmbnaality np 
“ to the date of the former’s (Ram ‘Maztiko’s) 
“ death, and that Ram' Manicko’s widow 
“ lived on in commensality with thé surviv 
“ ing brother, Ram Ballub.” If the widow 
had-died during the life-time of Bart Bdllat, 
this ‘finding might have’ been sufficient to- 
entitle Ram Manicko as a re-united '‘parcéner 
to obtain the property of his brother’! but it 
is anddmitted ‘fact that ‘Ram ‘Ballat’died 
before the widow, and the defendant in this 
base is his son. It does not appear at all whe: 
ther ‘the’ family continued to livé in the kanie 
btatein which it was at the time’ of ‘Bam’ But: 
lub’s death. oa 


' ‘The contention in this case is between two. 
aephews or brother’s sons of Ram Manigko, 
krho are sapindas of an equal affinity. Under 
the ordinary Hindoo Law, both of them 
would have been equally entitled to the 


| afate if there Was no Tae of re-gnion, . 


-~ — e — m -e 
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In order to defeat the claims of the plaintiff, 
the defendant must prove clearly tbat the 
widow oontinued to live with him in the 
same state of reunion in which her busband 
. lived with defendant’s father. It is, there- 
fore, incumbent on the defendant to show 
that not only was there a re-nnion between 
the husband of the widow and defendant’s 
father, but that the widow lived in that state 
of re-union with him down to the time of her 
death. 


It may be that the widow, though she 


lived asa member of a re-united family | 


with Ram Balluob, did not so live with the 
defendant. Bhe had an undoubted right to 
a partition and a separate enjoyment of the 
share of her husband ; and it may also be the 
case that at the period of her demise, she 
was actually living separate from both the 
nephews of her husband. Ido not think 
that in that case the defendant could have 
claimed the property of her husband to the 
exclusion of the plaintiff, who would ordi- 
narily be entitled to share with him the heri- 
tage of their common unole. 


` I would, therefore, remand the case to the 
Court of first instance to lay down an issue, 
as to whether the widow of Ram Manicko 
lived in a state of re-union with defendant, 
as did her husband with Ram Ballub, his 
brother, or whether she at the time of her 
death lived separate from him, though living 
in the same family-house. The Moonsiff 
should, after framing this issue, give full 
opportunity to the parties to adduce evi- 
dence on this issue} and then decide the case 
according to the result of that enquiry and 
with advertance to the remarks made above. 
Tt bas been stated in the course of the argu- 
ment that the evidence adduced in this case 
merely goes to show that Ram Manicko ‘and 
his widow lived in the same house with Ram 
Bullub, but that there-is no evidence to 
show that they lived as members of an unit- 
ed or joint Hindoo family. The Moonsiff 
should bear in mind that the mere fact of 
two brothers living in the same dwelling- 
house is not conelusive proof of their living 
as a re-united or joint family. It mast be 
shown that there was an notual re-union, and 
that the husband, and gfier his death the 
widow, lived with the defendant os members 
of a joint family, and that there was a com- 
munity of interest between them. Even i! 
there had been no actual partition by metes 
aud bounda, yet if the two co*parceners had 
enjoyed the rents and profits of their respec- 
" give shares, and did not throw them into a 


TH WEEKLY REPORTER. 


Rulings, [VoL XY. 


common fand or box as is the case in all 
joint families, it must be held that there was 
a partition between them, and that they ogn- 


not be said to be members ofa joint undivid- 
ed Hindoo family. 


The costs of this appeal will be costs in 
the case and will abide the final result. 


Jackson, J.—I conour. 





‘The 25th April 1871. 
Present: 
The Hon'ble F. B. Kemp and F. A. Glover, 
- Judges. 
Hvidence—Boundary dispute. 
Case No. 2700 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of West-Burd- 
wan, dated the 20th September 1870, 
affirming a decision of ths Moonsiff of 

tshtopore, dated the 26th April 1870. 


Radha Charn Gangooly (Defendant) Ap- 
pellant, 
versus 
Anund Sein (Plaintiff) Respondent. . 
Buboo Bama Churn Banerjee for Appellant. 
Baboo Petumber Chattarjee for Re- 


spondent. ; 
In a salt to recover possessi land contained in a 
treeumed mehal, where defendant's 


se are eae ote Appa ta sure Teup efend— 
ants application for a comparison with the maps and 
chittahs made on the occasion of a boundary dispute 
between the semiodar and Government, when it had 
been deaided in a local Inquiry that the land belonged, 
not to the resumed mehal, but to the jungle mehal. 


Harp that the Subordinate Judge ought to have en- 
tertained the application,—the evidence proffered havin 
been the ay bee a ü 


Glover, J.—Tux plaintiff in this onse 
sues to recover possession of 7 beegahs of 
land as contained in Dag No, 52 of the 
Government resumed mehal Mouzah Katee- 
bun No. 549. He alleges that the land 
was the jummae tenure of one Modhoo 
Soodun Lohar, from whom he purchased it 
on the 2nd of Aghrain 1278, aud that he 
retained possession until ousted by the de- 
fondant No. 1, who purobased the'land ata 
salo in execution of a rent-decree obtained 
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by the defendant No. 2 against the defen- 
dant No. 8. The plaintiff made a olaim 
under Section 246 of the Code of Oivil 
Procednre in which he failed, and he there- 
fore brings this suit to establish his title. 


The defendant, after pleading that the 
suit is barred by limitation, states that the 
laud forms part of the jungle mehal Ghat 
Shamnuggur; that it was held heretofore 
by one Khbatoo Lohar under a pottah from 
the Rajah of Burdwan; that Khatoo foll 
into arrears, and in execution of a decree 
against him this land was put up for sale 
ahd purchased by the defendant. He also 
alleges that in a sult No. 1 of 1860 between 
the Government and the Rajah of Burdwan, 
it was decided ona local enquiry that the 
Jand in dispute did not belong to resumed 
mebal No. 649 but to jungle mehal Ghat 
Shamouggaor. 


Both the Courts below decided the case 
in favor of the plaintiff, holding that the 
measurement chittahs made in the resump- 
tion sult brought by Government against 
the lokherajdars in possession were euffi- 
cient to prove that the disputed land was 


included within Dag No. 52, and appertained 
to mebal No. 549 and therefore belonged to 
the plaintiff. 

It is contended in special appeal that the 
Ameen’s report and the resumption chittabs 
in the resumption proceedings between the 
Government and the lakherajdar could not 
be taken as evidence against the present 
defendant, he being not a party to the suit 
and claiming moreover to hold the land as 
belonging to a different mouznh ; that there 
was in existence the very best evidence by 
which it could have been shown whether 
it really did belong to the one mouzah or 
to the other, which evidence ought to have 
been produced and acted upon; that in 
the boundary suit between Government and 
the Rajah of Burdwan, through whom de- 
fendant claims, such chittahs were drawn up 
and maps made ; and that by comparing the 
land now in dispute with the maps and 
chittahs then made, it would be easy to see 
within which boundary the dispated land 
lay. 

The special appellant further contended 
that he had Made an application for such 
comparison to the Court below, but that the 
Subordinate Judge had refused to entertain 
it because he, special appellant, had been 
unable to point out in his petition the pre- 
cise dig in whioh the disputed land was to 
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be found. It appears to us that this objec- 
tion is a reasonable one and should be allow- ` 
ed. If there was anything on the record to. 
show that the Subordinate Judge and the 
Moonsiff had decided the case in favor of the 
plaintiff on any thing else bat the Ameen’s 
report and the chittahs in the resump- 
tion oase ; if, thatis to say, there was any 
evidence taken for the express purpose of’ 
proving the fact as to which of these two 
mousalis the disputed land belongs to, it 
might not, perhaps, ba necesanry to remand: 
the case ; bat where the very best evidence 
was proferred by the defendant,—evidenca 
which would have conclusively disposed of 
the case between the parties, inasmuch as ' 
the defendant claims through the Rajah of 
Burdwan and would be bound by any previ- 
ous decision which had previously bound 
him, we think that the Subordinate Judge 
ought to have entertained the application’ 
made by the defendant before him, and to 
have decided the dispute between the parties 
on a reference to the chittahs drawn up in 
the. sult No. 1. The obittahs in the resump- 
tion suit manifestly could not be evidence of 
any high character against the present de- 
fendant even if it was evidence at alL 

We, therefore, remand the case to the 
Court below in order that an Ameen may be 
deputed to ascertain by a local enquiry and 
from an inspection of the maps and chittahs © 
made in suit No. 1, whether these dispnted 
7 beegahs of land fell within the boundary of 
Kateebun or within the boundary of the 
juogle-mehal, as laid down im the decision of 
the suit between the Rajah of Burdwan and 
Government. 

Costs to follow the result, 


The 26th April 1871. 

; Present : 

The Hon’ble Q. Loch and G. O. Panl, 
Judges. 

Putnee lease—Oonustruction—Sale of 
putnee—Regulation VIII, 1819. 
Case No. 2089 of 1870. 

Special Appeal froma deotsion passed by 
the Additional Judge of Nuddea, dated 
the 10th August 1870, affirming a deci- 
sion of the Subordinate Judge of that 
District, dated the 22nd January 1870, 


Mohadeb Mundul (Defendant) Appellant, 
versus 


Mr. H. Cowell, Reeelver of the estate of Ba- 
boo Promothonath Dey (Plaintiff) Ze- 
spondent. 
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Fcc iam aaaeeeaa 
Baboo Bhowanse Churn Dutt for Appel- | law the whgle of the putnee tenure, and not, 


lant. 
Baboo Rath Bekaree Ghose for 
i tona ‘lG ’ ent, è ‘ P 
„A.putnee lease containing „words to the effect that 
the putnesdar could give no. dur-putnes or mokarrures 
lease at a jummia less than the Jumma of the patnes, 
wes hold to confer ‘no such: power as that desarined in 
Cisuse |, Section 11 Regulation, VIT of 1819. 
nå. of a putnes.tenure cannot be sold under the 
a ee a 
AEs be bornd by tha ties of Wie Lace as regards the 
grant of leases. } 
Lock, J.—Basoo Joy Cuunprr PAUL 
OWDHRY, the proprietor of 8 annas ‘of 
Pergunnah Haldah, on the 22nd'of Poos 
1244, made a putnese settlement of bis entire 
rights in favor of Messrs. Cockerell and 
Qompany, at a jumma of rupées 22,800. 
Baboo Promotbonath Dey subsequently bə- 
eame the owner ofa 4 annas share of a moie- 
ty of this semindaree, and subsequently Mr. 
Doyle purchased the putnee from the repre- 
sentatives of Cockerell and Company, and on 
the 9th Jeyt 1274 gave a mokurruree of 44 
of the dispated mouszahs ‘to the defendant in 
this case. trachey’? i,’ ie Peale ‘ 
an „1275, Promothonath Dey applied, to 
the Co jector for the sale of his share of the 
pyfnee tenure op qocount of arrears of rent 
f.1274, and a moiety of the putnee was 
d og: the Jat Jeyt 1275 (corresponding 
with 1868) and was, purchased by him. He 
now nyes to eet aside the mokurrgree granted 
by Dayle to tha defendant ; and both the 
lower, Courts have held that asan guction- 
purchaser under the provisions of Regula- 
tion VIII of 1819, he is entitled to set aside 
the lease granted by Doyle; and it is alleged 
that Doyle had no authority to make such 
leases. 


w’ i 
Respond- 


ons Q 


special appeal, it is urged first of all |: 


that ihe potmendat bad authority to grant 
the mokurruree ; and we are referred to cer- 
tain werds in.that putnee lease, which are to 
the effect- that the .putneedar could. give no 
dor-putnee or mokurruree, at.a jumma leas 
then be jumma.of. the putnee, But this is 
very differant-from ‘the power described in 
Clause 1 Section 11, of Regulation VILL of 
1819, hy which the right to make incum- 
brances hes been expressly vested in the 
putneedar: There is no such power given 
him by the lease. 


It is then contended by the special appel- 


lant that,the sale could; not have,been held |: 


under tha provisions.of Regulation VIII of 
1819, because under the provisions of that 
e 


a portion of it. only, must be sold, and the 
sale of a portion is in fact no sale. 


The respondent’s pleader admits the force: 
of this argument, and endeavours to meet it 
by saying that the old putnee engagement 
was eet aside by a fresh engagement which 
was -aabstituted, as was shown by the put- 
needlar paying one-half of the rent to one 
seomindar and the other halfto the other 
semindar. But the respondent ‘ie unable to 
show that -any fresh lease was drawn ap, or 
that the engagement amounted to anything 
more than an arrangement entered into for 
the convenience: of the parties iu the pay- 
ment of the rent. 


. We think it quite clear that acoording to 
law, a portion of a putnee tenure cannot be 
sold under the provisions of Regulation VII 
of 1819, and therefore the auction-purchasér 
of such portion under the provisions of that 
law would aoquire nothing. If by the sale 
he has acquired any of the rights-of the put- 
needar, he must be bound by the acts of the 
pufneedar who gave the lease to the defen- 
dan 


‘Tog ‘ + poo : 
„It, appears to me for these; reasons that: 
this, avit ia. bad, and, the. judgment of the. 
lower Courts must be set aside and the suit; 


"| dismissed with all coate. The defendant will 


be restored to posdession, and will recover 
tHe mesne profita for the period daring which- 
lhe was out of possession with interest, as 

also all costs realised by plaintiffs in exe- 

ution of their deoree. 


' Paul, J.—~I concur. 





The 26th April 1871, 
tal Present : f 


The Hon’ble G.'Loch-and G. C. Paul, 
Judges. 


AA iyuh Ja o te val erie rh qef g’ 


Joint family~—Presumption of Hindoo 
Taw. 


I, ' 
; Case No. 2129 of 1870. 

Special Appeal from a decision passed' by 
the Judge of 24-Pergunnahs, dated the 
28th July 1870, modifying a decision of 
the Subordinate Judge of that District, 
dated the 21st Alarch 2870. 

Gunga Dhur Chatterjee (Defendant) Ap- 

pellant, l 

PARERA '- 

Chatterjas (Plaintiff) 

spondent, 


4 


Soorjo Nath Re- 


a 


Fa 


a 
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Baboo Romesh Chunder Mitter for Ap- 
pellant. 


Baboo Nil Madhub Sein for Respondent. 


Whers a member ofa family claims an exnlusive right 
to a house which he has built, the plon of 
Hindoo Law against his claim arses if the family 
is Joint having possession of joint property . 


Loch, J.—In this oase there appears to 
be no family property from which the funds 
could have been procured for the building 
of the house. I think, therefore, that the 
presumption of Hindoo Law does not arise, 
and that the Judge is wrong in throwing 
the burden of proof on the defendant in 
this case. ; 


The plaintiff states that during his resi- 
dence up-oountry, he remitted monthly sums 
of between 25 and 80 rupees, But this is 
not found by the lower Courts, and the 
Judge himeelf says that the evidence as to 
the source from where the money came is 
very vague. But he throws the onus on 
the defendant, because, as he says, the par- 
ties being members of a joint Hindoo family, 
when the defendant claimed an exclusive 
right he was bound to prove it, 


Looking to the faot, which is apparent, 
that there was no ancestral souroe of wealth, 
that plaintiff was absent for many years, and 
has failed to prove that he made remittanoes 
which were to be used for the purpose of 
building the house, I think that this was 
not a correct course, and that the decision of 
the Lower Appellate Court should be rever- 
eed and that of the first Court reatored with 
all costa. 


Paul, J.—This oase strikes mo in three 
different lights. 


First.—S8upposing thet the presumption 
of Hindoo Law did arise to an insignificant 
extent, I think the defendant has sufficiently 
discharged himself of the onusof proof, by 
proving that the house was built by him 
and that he prid the money. 


Secondly.—Looking to the broad facts 
of this case, I agree with my learned col- 
league in saying that even if the presump- 
tion of Hinfloo Law did arise, it should for 
the purposes of jastioe be restricted to its 
very strictest limits and I consider that the 
presumption of Hindoo Law arises only when 
the family is joint, having possession of 

joint property, 


In the present case, Baboo Romesh Chun- 
der Mitter has shewn satisfactorily that tha 
ouly thing which the defendant reoeived 
from the plaintiff was the sum of rupees 5 
monthly, and that this would be quite in- 
sufficient for the purpose of erecting the 
house in question. 


Thirdly.—I say that if the onus does not 
fall on the defendant, the plaintiff has got to 
prove bis case. He says that the house 
was built from the remittances which he 
sent. But there is no proof of these remit- 
tances having been sent. They must have 
been forwarded by letter, and there must 
have been some acknowledgment of them. 
In fact there is no proof whatever by which 
any connexion between the alleged remit- 
tances and the building of the house can be 
established, neither does it appear that the 
plaintiff was ever consulted orin any way 
interested in the erestion of the house, 
For these reasons, I think that the, case was 
very properly decided by the Subordinate 
Judge, Baboo Kyleah Chunder Deb, and 
that his decision has been incorrectly set 
aside by the Judge. I would reverse the 
decree of the Lower Appellate Court, and 
restore that of the first Court with all 
costa, E Toes 





The 26th April 1871. 
` '- Present: 


The Hon'ble E. Jackson and W. Ainslie, 
Judges. . 


gummons— GCommission— Rights of 
/ partios. 
Case No. 2849 of 1870. 


Special Appeal froma decivion passed by 
the Judge of Dacoa, dated the 28rd July 
1870, affirming a decision of the Addi- 
tional Subordinate Judge of that District, 
dated the 27th September 1869. 


Huree Dass Bysack (Defendant) Appellant, 
verens 
Moer Moaszum Hossein (Plaintiff) Respond- 
ý ext, 
Baboos Hem Chunder Banerjee and Luleet 
Chunder Sein for Appellant. 


Baboos Kalea Mohun Doss and Doorga 
Mokun Doss for Respondent. 
e 


D 


- 
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A party to a sati has apply to a Court 
A soul ig oe aimee aes at exa- 
Taine a sd The Court Court should grant the application 
ara maiter of course, without p P a p S the 
applicant can derive any advantage therefrom. 

Jackson, J.—-Wa think that this case 
must be remanded to the Judge in order 
that the witnesses whom thedefendant cited 
to prove that Abdool Majid was a partner 
in the shop should be examined either on 
commission, or it would be better perhaps if 
he should summon them to Dacca and ex- 
amine them himself, 


The Judge says >—“‘ Ido not see what 
“useful end would be attained by examining 
tt the witnesses of whose non-axamination 
“ the appellant makes complaint.” It is very 
difficult to say what might be the result of 
their evidence. We understand that they 
wore called to prove the partnership between 
the defendant and Abdool Mujid. The evi- 
‘dence which has been given to prove that 
partnership bas been held by the Judge in- 
sufficient, and itis just possible that these 
witnesses might give evidence to prove that 
which the Judge has held not sufficiently 
proved yet. 


As to the right of the defendant to have 
these witnesses summoned, we find on the 
record that he applied thata commiasion 
might issue for their examination on the 16th 
September. , The day fixed for the hearlag 
of the onse-was the 24th September, and the 
witnesses were not wholly examined until 
the 37th September. Although it is evi- 
deùt that even in this application there was 
a good deal of delay, as it might have been 
made nearly a fortnight sooner, still there was 
time for the commission to issue, and the de- 
fendant was therefore entitled to have that 
commission issued, The facts of the oase 
are somewhat peculiar, and it is juat possible 
that the evidence of these witnesses may 
throw light upon it. We think that the de- 
fondant is entitled to have them examined 
before the question is decided against him. 


We, therefore, remand this oase for such 


mission executed so as to bring the witness 
or his deposition before the Court on the day 
fixed for the hearing of the suit. A party 
to a snit has a legal right to ask the assist- 
ance of the Court in these matters, and the 
Court should grant it as a matter of course, 
It is for the party and not for the Court to 
consider whether he can derive any advan- 
tage from his application. If he hns delayed 
it wo long that he fails to get the process 
executed in sufficient time, he of course must 
take the consequences of his delay, and the 
Court will not adjourn the case to remedy 
bis negleet. But unless it appears clearly 
that it is not only improbable, bat impossible, 
for the process to be effectually issued, the 
application shoald certainly be complied with. 
Indeed, I have great doubts whether it 
should not be complied with in every in- 
stance, as it may happen that the oase may 
not be ealled up for bearing on the day 
originally fixed, and possibly the witness or 


‘the return to the commission might be in 


Court on the day to which it may be ad- 
journed. Ifa party to a suit thinks it worth 
his while to incur the expense of taking out 
a process on the chanoe of deriving benefit 
from it, I wodld not prevent his doing so ; 
I would only take care that he did not use 
the late issue of the process as an excuse for 
delaying the final hearing of the case. 


I would call the attention of the Courts 
below to the remarks of Mr. Justice L. 8. 
Jackson in page 419, XI Weekly Reporter. 


The 27th April 1871. 
Present; 


The Hon'ble G. Loch and G. O. Paul, 
Judges. 


Mortgage by tenants — Liabilities of 
mortgagoos, 


1888 of 1870 under Act X of 


1859. 


Case No. 


examination of the witnesses. After hear-| Special Appeal froma decision passed by 


ing that evidence the Lower Appellate Cours 
will pass a fresh decision in the case. 


- Costs of this appeal will abide the result 
Ainslie, J—I wish to add that in my 
opinion it is not the business of the Court, 
on receiving an application for a summons to 
a witness or for a commission to examine n 


the Judge of Backergunge, dated the 
Bih August 1870, modifying a decision 
of the Deputy Collector of Perosepore, 
dated the 24th Fabruary 1870. 

Lalla Mitterjeet Siugh (Plaintiff) A ppeliani, 


OCTIUE 


Witness, to consider whether it is likely that Raj Chunder Eoy and others sane 


the summons can be served, or the | com- 


Lespondents, 


1871.) Oipil' 
Babbo’ Anund Chander Ghossal for'Ap- 
péllant. 


Baboo Romesh Chunder Mitter for Re- 
gpondents. 
Where tenants aftar mortgaging their bend agrea 
pay ar ser Sand the property landlord who. is ote ae 
of an 
Ca apr igs 


entitle’ of ores the ats 
or from the party who has snocesded to their rights 


and mterests. 


Lock, J.—Twum contention in this case is 
whether the rent payable to the semibdar is 
rupek 155 or rupees 115. It appears that 
up td the year 1269, the defendant ‘tenants,’ 
chlled the Dutta; had. paid‘ to the semindar 
115 rapees 10 annas and some odd guodahs 
a year; that in Pous 1269 they mortgaged 
tliat property to one Raj Chunder Roy; the 
special respondent'before us; that subse- 
quent to’ the date of their mortgage, they 
agreed’ td pay the zemindar an increased 
rent of rupees 10 per annum ; and tlie se’ 
mindar has realized 'the ‘increased rent ‘of’ 
meee 125'for two or three years from that 

10!" 


Raj, Chunder got a decree against, the 
Dutta in 1270, and put up the pleaded pro- 
perty to sale and purchased it himself in 
1272; and the contention before, ua. is that 
he cannot he bound by the acts of. the morte 
gagor, inasmuch as the rents had been in- 
creased by the mortgagor after the property ' 
had 'been mortgaged to him, 


It appears to ma that, so far as the xemin- 
dar is concerned, this cobfentlon will not’ 
stand. The remindar, as is ` admitted, was 
ignorant of the mortgage. He was. dealing 
with, tenants in possession. They bad ap- 
plied to him to: have. their names registered : 
in the place of the party whose name was 
then in the books: namely, Ram Churn 
Bhuttacharjee, and being unable to pay ru- 
pees 500 which.he demanded for this trans- 
fer, they agreed to pay an increased rent 
of rupees 10 per annum. It is found’ by th 
lower Courts that ‘they did agree to “this: 
increase, 


Under the: circumstances in which the 
zemindar’ was‘ placed with respect to the 
‘tenants, it gppears to me that anything |i 
which the ets might have done norm aa 
to the mortgagee, the semindar had nothing | Sr 
to do with that; and if the tenants ngreed 
to pay an ‘increased rent, ho is entitled to 
retover that rent from them’ or from the 


party who has sudcdoded:to their rights and p 
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issue For these readons, I would reverse 
the debisién of the Lower Appellate Court, 
and reatdre that of thé firat Court with all 
costs. 


` Pas, J—In thig., çaso Baboo Romeih 
Obunder Mitter, who appears for the re- 
sl Poa admits that the decision of the 
ee Appellata Court can ouly be supporte 

on the construation which qan be pot 
upon a certain decree. He candidly admits 
that thet decree has not been filed, and prege 
tigally thig admission iş, equal to ap aban- 
doning of his contention. 


I, therefor, agreë with my learded me 
league id reversing" ae ecigionh ` of thé 
Lower Appellafd Court, and restoring and 
affirming that of thë first Coutt with all 
costs. 





The 27th April 1871. 
Praesent : 
The Hon’ble E. B. Kemp and F. A. Glover, 
Judyes. 


ale aot 


| AppuAation fpr or, Depa “éxeoution— 
Calta No. 482°of 1870. 


Miscolluncous Appeal from an order passed 
;- by. the Judge of Beerbhoom, ‘dated tha 
27th October 1870, affirming an order of 

| the Subordinate: Judge: of that District; 
dated the 2nd March 1870. 

Koylas Nath Ghose (Qeoree-holder). 
Appellant, 
vertus 


Nitya Bhama Doses (Jadgment-dattor): ` 
BUS Blame: Dawes (Jaigu 
Baboo Gopal Latl’ Mitter’ for Appolfantt 
Babos mediate Mohun Hoy fot. Ré-- 


ent. 


| Glover, Ja— TER ig an appli tion for 
execution of a dee th ee The 
judgment-creditors, purchase 

urchaso was mad” in 18es, 


å 
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execution was taken oat by the orignal 
,decree-holder in June 1861, and farther pro- 
ceedings were taken from time to time up tq 
the 10th of December 1864, and there is no 
question that up to that date every thing was 
conducted according to the regular procedure. 
From the date of their purchase, the two 
decree-holders made several attempts: acting 


' separately, each one on account of his own 


F 


share, to get execution of the decree, and 
the proceedings in connection therewith went 
on up to June 1869, when, on a special 
‘appeal decided by Justices L. 8. Jackson and 
Markby, is was held that these purchasers of 
an aliquot part of a decree were not entitled 
to take ont execution in the form in which 
they had taken it. Upon this, the two pur- 
chasers joined together and took out one 
execution as for the whole deoree against the 
jodgment-debtors. That application was 
made on the 9th of Jyly 1869. The Jadge, 
whilst finding that up to 1865 effectual pro- 
ceedings had been taken and money paid for 
the purpose of executing the decree, holds 
that in accordance with a decision of this 
Court of the 16th of March 1869, in the 


case of Poorno Ohunder. Mookerjee and 


others versus Sharodea Churn Roy, to be 
found in Volume XI, Weekly Reporter, 
page 241, execution could not proseed upon 
an leads made with a view to execute 
nn aliquot part of a decree, and that there- 
fore all proceedings between December 1864 
and the last application for execution in 
1869 wers null and void, and consequently 


. that the present purchasers of the decree 


e” 


Pe 


were barred by the Statate of Limitation, 
more than three years. having elapsed. sinoe 
any bond fide proceeding had been taken to 
keep the decree alive. 

This decision appears to us to be wrong. 
Zn the first place, the order passed by 
the learned Judges of this Court in spe- 
cial appeal on the 24th of June 1869, 
merely decided that the” application for 
execution could not proceed in its then 
separate form, and the decision of the 15th 
March 1869 on which the Judge places 
speoinl reliance distinotly left this question 
of ‘limitation undetermined. The learned 
Judges say that with reference to whether 
the proceedings which had been taken 
‘would be effectual proceedings to keep the 
,decres in force so as to save the decreas. 
holder from the operation of Sections 20 and 
21 of Act XIV of 1859, was a question 
with which they did not deal. * The decision 
weut simply on thé question as to whether 
_the proceedings in execution were legal. 


4 
i km 


There is another case which the Jadge 
thinks to have been set aside by the raling 
last quoted, namely, the case of Roy Preo- 
nath Chowdbry and others versus Pran Nath 
Roy Obowdhry,* in which it is distinat- 
ly leid down that an application made by 
one or more out of several decree-holders is 
an application made in the interests of all 
and that every proceeding taken by one is a 
proceeding taken for the benefit.of all to 
enforce the judgment or to keep it in force. 
This decision, which has, we may observe, 
been followed in more than one instance, is 
certainly not set aside or overruled by the 
decision in the case of Poorno Chander 
Mookerjee. It is clear that all that the 
Judges meant to lay down in that case was 
thet the purchaser of an aliquot share or 
part of a decree could not take out execu- 
tion propeedings for the particular share 
he had purchased ; but they did not say 
that if such proceedings were.taken under 
a misapprehension of the law but with a 
bond fide endeavour to recover the amount 
due the decree-holders might not be suc- 
cessful when the proceedings were legiti- 
matised by all the purchasers joining to- 
gether in one application for execution. 
In the present onse, therefore, the point to 
be decided was whether the previous pro- 
ceedings of the purchasers, admitting them 
to have been irregular, were bond fida pro- 
ceedings taken to keep the decree alive. It 
appears that money was paid by these 
parties on severni occasions between 1865 
and 1867, and it is nowhere contended thet 
these payments on the part of the purchasers 
were not bond fide. On the contrary, the only 
objection made to them in the petition of 
appeal to the Jndge was that they were 
illegal. - This being so, and taking the 
whole tenor of the Judge's decision into 
consideration, we think that there was. a 
psan finding that these proceedings were 
ond fide, and the Judge was quite justified 
in presuming them to have been so when no 
mala fides was insinunted. If the procead- 


‘ings taken between 1865 and 1867 wera 


bond fide, it is clear that the present appli- 
cation by both the purchnsers of the decree 
jointly is an application made within 8 years 
of the last proceedings taken in execution, 
and therefore is within time, ` : 


The decision of the Judge below is there- 
fore reversed, and execution will be allowed 
to proceed in the usual way. ys 
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The 27th April 1871. 
Present : 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Jurisdiction—Tllegal Distraint—SHee- 
tion 23 Act EZ. 1859. 


Case No. 1881 of 1870. 


Special Appeal from a decision passed by 
the Deputy Commissionsr of Maunbhoom, 
dated tha 28th Marok 1870, affirming a 
decision of tha Moonsiff of Rughoonath- 
pore, dated the 30th September 1869. 


Ram Bishto Acharjee (Defendant) 
Appellant, 


FrPs 


Chyet Lall Tewarry (Plaintiff) Respondeni. 
Baboo Bhowanee Churn Dutt for Appellant. 
Baboo Pitambur Chatterjee for Respondent, 


A sult bya for the recovery of the value of his 
property distralned as the property of another 
ryot, is one under Section 28 Act X af 1859 and 
cannot be brought fn the Civil Court, 


Glover, J.—Tum point for decision in this 
special appeal is whether the Civil Court 
had jarisdiction to try the suit. 


The plaintiff sued for the value of cer- 
tain paddy said to have been illegally dis- 
trained by the defendant landlord for rent 
due by a third party. 

It appears that the plaintif brought a 
suit under Act X of 1869 Section 189, in 
1869, which was dismissed. 


There was considerable argument as to 
what was the natare of this suit The 
Deputy Commissioner in his jadgment styles 
it “a claim preferred on the ground that 
the crop distrained belonged to the plaintiff 
and not to the distrainee.” To clear up the 
point, the record of the case was sent for, 
and it appears from it that the suit was one 
for “ illegal distraint” under Section 189, 
Act X of 1859. 


In the case of Joy Lall Shah versus 
Brojonath Paul Chowdbry, IX Weekly 


Reporter, 162, the question as to whether a 
party between whom and the distrainor 
there existed no relationship of landlord 
and tenant, could sue for damages in a Civil 
Court was much discussed, and it was de- 
cided that such a suit wonld fall either 
within Section 189 or Beotion 143 of Act 
X of 1859, and would, under the Clauses of. 
Seotion 28, be cognizable solely by a Revenue 
Gourt. 


The precedent*® quoted by the Deputy 


Commissioner has been virtually overruled 


by later decisions. 


We think that the ruling in Joy Lall 
Shah versus Brojonath Paul is tha correct 
one, and that the plaintifi’s suit for the 
recovery of the value of his property ille- 
gally distrained as the property of another 
ryot, was one falling ander the provisions, 
of Section 28 Act X of 1859 and could 
not have been brought in the Civil Oourt. 


The appeal must be allowed and the order 
of both lower Courts reversed with costa. 


re § 
The 27th April 1871. 
Present: 


The Hon’ble E. Jackson.and W. Ainslie, 
Judges. 


Authority of Full Bonch Rall 
Age of majority—Section 26 Act 
TL of 1858— Admissions. 


Caso No. 2078 of 1870. 


Special Appsal from a decision passed 

the Subordinate Judge of Dacea, ie 
tha 16th August 1870, affirming a deci- 
sion of the Moonsiff of Murreedpore,' 
dated the 26th January 1870. 


Tarines Pershad pa (Defendant) Appel- 
l t, 


Veria > 


Dwarkanaih Rukheet (Plaintif) Respond- 


ent. ! 


Mr. Mun Mohun Ghose and Baboo Bung- 
shee Dhur Sein for Appellant. 


Baboos Kales., Mohyn Doss and Grija Sun- 
hur Mojoomdar for Respondent. 
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452 Oioi THE. WISELY REPORTER: Rulings: [VoL EY, 
In, to rulings of the Hom Courty | The objection on th its is that th 
the ; ; j! ; © merits is that the 
tie Higa Goart at Port in eld Tat fae Lower Appellate Courtaas come to no proper 
2 Ley as aera ~ Act XL d [ finding as to the state of the family. 
proceed a i ‘ 
re Thoti: i: oe rt pe care of th Person,” E ' Jt appears that there weré two cousins, 
Brtifsh eubject) whe kas alisha) he eel io cee | Qogr and Nihal Chand; who-hold 12 pupos 
A : ` of the jote or homestead, Gour owning 
a ainin shandontag his qn cago and fille beck | annas of each and Nikal Chand 8 annos of 
eitirety. ` 


those alopiesions!as thay stad and in thelr entirety. 


Ainslie, J.—DWARKANATH Ruxyesrt sues 
om hic own atcennt and as guardian of 
His minor brother Mobima Chander Rukheet 
to recover possession from the defendant, 
Tarinee Pershad Sein, of a 6 annas share of 
an ancestral jote'and à 10 annas share of 
the family kbahabaree out 6F 8 annas of 
the former and 
which have é¢ome into the possession of the 
latter under ‘a cohveyance purporting to be 
executed by all the menbete of the'family. 


The first Gogrt decreed the glain. as 
ed by the plaintif, l = 


The Subordinate Judge of Furreedpore, 
on appenl by the defendant disallowed the 
claim as to 2 annas- of each property, but 
affirmed the deoree as to the remainder. 


The defendant sppeals to this Court, and 
the first ground urged is shat the suit was 
wrongly brought by Dwarkanath as guar- 
dian, inasmuch ás it has bóbr found that 
his brother Mobimahas-attained the age of 
x years agd under Hindgo Law is not a 
minor. K 


The question of majority is-in this- oase 
one of proçedure only.. The pl 
been allowed to proceed with the suit un- 
der Section 9 Act XL of 1858, and by, 
fection 26 of that Act it is gnacted that 
“‘ for the purposes of’ this Act every, person 
shall be held to be; a minor who has not 
atinined the ga ie 8 yeni sand it was 
ae a Full’ B oh of bis Court (X 
eekly Repont l Bench Rali 
36) hat this Hara Pete Mat ae 
ceedings may not have been taken in the 
Civil Court for the, cara of the person or 
protection of the property of a person (not 
bding.a: Mnropean: British agbinct): who bag: 
not attained the age of.48 yoara. 


. Mr: Ghoggfor the apegial appellant hoa 
referred so tp Bomag, pr A 
the 2nd aņd Sth Volumes of the Bombay 

Reports at-ps pe 3829 apd- 95 xreanectiyely ; 

bat we. thipk ae baud, g follow the 

ruling of the Full Bench. of. tia. Court on 

the point. ey” ar x 











12 annas of ‘the latter; | 


tif has | 


eaoh. 


Gour had 4 sons who lived to inherit 

from him, Paddo Looban, Stroop, Ram 
Coomar, and Hansee Buddun. The plalotiffs 
are the sons of Puddo Lochun. They aver 
that their father and his ‘brother Suroop 
lived in nnion While the other two brothers 
ae séparate, Consequently, on td death 
of Suroop, his obe-fourth “shard of their 
father’s destato Was taken by Puddo Ldcltun 
to the exclusion of Ram Coomar and Bunace 
Buddon, Thus Poddo Tnshun became 
possessed of 2 annas of both jote and home- 
‘atead. 
'. Jt is further alleged that Paddo Loohun 
acquired by pyrehase from Nihal a further 
share of 2 annss in each, and that Indro- 
Monee, his wife and mother of the plaintiffs, 
subsequently parchased 2 armas‘of ‘She jots 
‘and 6 annas of the homestead from certain 
persons who bad. bought the. samo froun 
Nihal Chand. 


These acquisitions are stated by, the 


separate account by their father and mothers 

The plaintiffs’ share as stated by them 
comes to 6 nnas of the jote and 10 gunas 
of the homestead. 


father... awl 


pfu fy jei 
Ditto Oe tite Monee EE aciigs 0 ena 


Total 





The defendant on the other hind denier 
that Puddo Lochun and Suroop lived ja 
union, but separate from the other brothers, 
and ‘states fliat the whole family beld, 6 annie’ 
of the jote and hontestdad which’ on’ the 
death of Suroop was divisjble fd’ equal shares’ 
between the three, survivors, and that the 8 
sorvivors jointly purchased’ 2 annas of the" 
jote'and 6 anuas of tie homektead’ from: the 


+ 


represdntatives of Nihal Chand and” thus! - 


held in common 8 annds of thé former and’ 
12 annas of the latter, which they conveyed 
to him by fhe dhed of sale put forward in 
the:quits Bip glea depied tha Padda Lo; 
‘chun purchased a 2 annas share from Nibal. 


a 


_ 


plaintiffs to have been made entirely omthetr , 


% 
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“'Bhe Subordinate Judge ‘has found that 
plainthf bés ehtitely failed to prove any pur- 
chats by Pyddo Lochua. 


He then goes on to find as follows :— Both 
‘ihe plathefff and défendant have admitted 
t that with the exception of the aforesaid 2 
“annas share, the share of the plaintiff's 
t father Puddo Lochun amounted to 2 annas 
‘‘inplusiye.of the share enjoyed by Suroop. 
“ Hence, onder the aforesaid circumstance, I 
“ do-not see the necessity for determining In 
“this cage whether the sald Paddo Lochun 
“obtained the entire share enjoyed by 8u- 
“roop or the one-third of the same.” 


Tt is true thet the plaintiff claims 2 annas 
ong of 4 annas and that the defendant assigns 
to Lim 2 annas out ef 6 annas, and thus there 
Ig no difference in the actual quantity of the 

re to which plaintiff is entitled under 
either allegation ; but there is a most material 
difference in the quality ; in one case it is a 
ssparate tstate,—-in the other a share of a 
joint estate. ` : 


THE :WHEXSDY 


If the plaintiff is to have the benefit of the4 


defendant’s admission, he must take It in its 
entirety and aecept the share offered to him, 
as s share of an undivided estate. The Sub- 
ordinate šudge hes treated the admission of 
thie défendant asconclusive ; but ifthe plain- 
tiff were to abandon his own case and fall 
back on the admissions of the defendant, he 
would be bound to take them as they stand, 
and by so taking them he woald om his own 
part admit that at least up to the death of 
Suroop the family remained undivided. Now 
we think it is quite clear that the plaintiff 
Ath intended to take up this posftidn, and 
- that the Subordinate Judge, in refusing to 
try pldintifi's case as atafed by him and re- 
lying upon defendant's statement as an ad- 
missjon, has taken up ground for the plain- 
tiff which he (plaintiff) would be the last to 
ocoapy himself. No doubt the Subordinate 
Judges did not do thia ttentionally. He 
seoms; to: have thought there: was no objec- 
tion to taking defendant’s statements piece- 
measly bolding, him to what qauited his pur- 
pose and. refusing to notico what was a- 
verag ; but in this he was clearly wrong. 
Hig judgment on this point as, it stands, is 
founded solely on defendant’s admission. 
Ehet aiai, if properly and fairly. con- 
strued and: deliberately ancepted, involves 


the- acceptance, of the allegation that the, 


family was undivided. at least ap ta the death 
of Sargop, and ‘this would have a most im- 
portant bearing,on the remaioing, pert of the 


ease, namely, the question whether:the pur 
chase in Indro Monee’s name was really x 
separate purchase by her or a jolut purch 


by the family. This was entirély overlooks 
ed by the Subordinate Judge. 


If the plaintiff deliberately elects to atand 
by the admission of the sve pat taking the 
whole of it as it stands, the Lower .Appel- 
late Court will have to re-try the question at 
to this last purchase, assiming ss a fact that 
the family was undivided at the dete of: 
Suroop’s death, and to find whethet plaintiff . 
has proved that there was an actual -separa- 
tion in estate betwéen the date of Buroopls 
death and the date ‘of Indrd Monee's pur- 
chase. 


eee 3 l ' 

If the plaintiff, on the other hand, declines 
to take the 2 annas assigned to him in de- 
fendant’s answer es a part of a joint estate, 
it will be necessary for the Jutige to try 
whether Puddo Lochtn and Suroop were 
living separate in estate from their other 
two brothers, and whether the former con- 
sequently took exclusive possession of tha 1 
anna share of Suroop. If the plaintiff ean- 
not establish this, he will, af regards this 
part of the case, only be entitled to one- 
third of 4 annas sthted by bim to be 
the total ancestral estate of bis father and 
uicle, for the Subordinate Judge has alrea- 
dy found as a fact that Paddo Emchun’s 
purchase from Nthal Chand is not in any | 
way ostablished ; and as plaintiff kas framed” 
his title specifically in one way, he cannot, 
oo failure to esteblish his own case, fall 
back upon a case taken from dofendant’s 
statements unless he consents to take if In 
ita entirety; and this, wa are supposing, he 
refuses to do. a 


| Platitif has stated’ tho ancestral eatata’ to” 
be limited to 4 antes and by thie’ statendnt 
he fs bobid, and beyond’ thts he cunno? gb. 
He claims ote hulf: if he can estabilsh's right 
to this, well and good If nbg he ‘dah only 
get a one-third share, i 


If plaintiff does not suceeed in proving 
the separation in estate of Suroop and 
Puddo Lochun from the other brothers, the 
Subordinate Judge will have to re-conelder: 
the judgment as to Indro Monee’s purchase, 
for the suit will they stand asin the first 
considered case of plaintiff agreeing to acgept 
defendant's admissions in their entirety, 
eget will be’ no’ proof of separation up 
to Suroop’s death and plaintiff will, have 
to establish’ the subsequent separation by 


` 


evidence sufficlent to rebut the presumption 
of union. 


In oonclusion, we would remark that the 
finding of the Judge on the point of separa- 
tion is, as it stands, very incomplete and 
unsatisfactory. He says nothing aboot sepa- 
ration in estate and speaks only, of separation 
in food. Then the date of separation, if 
there really was any, is only given as 
“ from a long time.” Bat as there is nothing 
in the judgment to show when Suroop died 
or when the sale to Indro Monee took place, 
and for all we know these may have been a 
still longer time ago, it cannot be said that 
there is any valid reason given for the con- 
clusion, —" Hence the- plea set op by the 
“ defendant Tarinee Pershad that the said 
“ shares were porchased with joint funds ‘is 
“ not fit to be admitted.” 


The case is remanded for re-trial with 
reference to the above remarks. Costs to fol- 
low the result. 


- 





The 27th April 1871. 
Present: | 


The Hon’ble A. G. Macpherson and Onoo- 
cool Chander Mookerjee, Judges. 


Section 19 Act X. 1859—SHection 20 


Act VIII (B. 0.) 1869 — Landlord. 


and tenant—Motice of re-linguish- 
mons — Holding over — Onus pro- 
bandi. 


Case No. 2417 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Sarun, dated 
the 26th August 1870, modifying a deot- 
sion of the Moonsiff'of Chuprah, dated 
the 18th June 1870. 


Tiluck Pattuck (Defendant) Appellant, 
versus 


Mohabeer Pandey and another (Plaintiffs) 
i Respondents 


+ 


Appellant, e 


< Baboo Bama Churn Banerjee for 
+t oCo ite: Respondents. - S 


Baboo Debendro Narain Bose for 


THE WHEKLY REPORTER. 





A landlord claiming rent from such ryot nate Lagat 


is bound to prove that the 
latter held on subsequently to the term of the lease, 


Macpherson, J.-Tum case must be re- 
manded to be re-tried upon the question as 
to whether the defendant did or did not. 
remain on after the year 1274, so as to be 
liable to the plaintiff for the rent which the 
plaintiff olaims from him in this suit. 


The Subordinate Jadge has entirely mis- 
applied Section 20 Act VIII of 1869 
(Bengal Oounoil), which has no reference 
to this case. Section 19 Act X of 1859 
is almost equally inapplicable, because the 
tenant held under a lease which came to an 
end in the year 1274; and it is clear that 
a ryot is under no obligation to give any 
notices under Section 19, merely to entitle 
him to give up the land at the termination > 
of a lease for a short term under which he . 
holds. 


- The Subordinate Judge has aleo gone 
wrong in thinking that it lay wholly and 
exclosively upon the defendant to prove 
the fact of his having given’ up the land, 
It appears to me that it lies upon the 
plaintiff, who says that he did not relin- 
quish when the term of his lease expired, 
so prove that the defendant held on. 


The Court must look at the whole of 
the evidence on the record, and find whe- 
ther asa matter of fact, after the éxpi 
of his lease, the defendant did hold on. “te 
he did, he will be liable to pay rent s if not, 
the plaintiff's case must fail. f 


The appellant is entitled to the costs of: 
this appeal. 


Mooksrjee, J.——This was a suit to recover 
arrears of rent for the years 1274, 1275, 
1276, and 12 annas kit of 1277. The ` 
defence was that as the lesso expired in 


1274, defendant had given up possession at 


the end of that year. The defendant also 
pleaded that he’ has paid the rent for 1274. 


The first Court gave a decree for the 
rent of 1274 and dismissed the rest of 
the claim. Both parties appealed to the 
Bubordinate Judge, Moulvie Itrat Hossein, 
who decreed the appeal of the plaintiff 
and dismissed that of 


the defendant. The - 
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Subordinate Judge holds that, inasmuch as 
` the defendant ryot has not given any written 
notice to the plaintiff under Section 320 
Act VIII of 1869 (B. C.) of his intention to 
relinquish the land, he is liable for the rent 
of the same. He also lays it down as a pro- 
position of law that “ parole evidence of 
“ witnesses is not sufficient proof to establish” 
the point of relinguishment, but that the 
defendant ought to have produced a written 
notice. 


I think the Judge is wrong in every point 
that he has decided. He is wrong in hold- 
Ing that the onus of relinguiahment is on the 
ryot. . It is admitted that the lease under 
which the ryot entered was a lease for three 
years certain, and extended from 1272 to 
1274. „The allegation of the plaintiff is that 
although the lense expired at the end of 
1274, the ryot continued to hold on and has 
consequently made himself liable for rent, 
The plaintiff must, therefore, prove his alle- 
gations. 


Then it is said that the daty of the ryot 
was to give a written notice under Section 
20 of Act VII of 1869, B.O. This Section 
has been wrongly applied by the Subordinate 
Judge. It does not apply -to cases where 
the ryot holda under a lease which was for 
a limited period, which period has expired. 
After the expiry of the lease, the ryot had 
no right to hold. He might have been consi- 
dered to be a trespasser by the plaintiff and 
would have rendered himself liable to wasi- 
Ist. He would, therefore, be perfectly justi- 
fled in giving up possession. The plaintiff 
ought to have known that the lease had ex- 
pired, aud not required a written notice. 


The defendant, however, had adduced wit- 
nesses to prove that he left the jote on the 
expiry of the term of the lease. The Subor- 
dinate Judge was of opinion that parole 
testimony was insufficient in law to prove 
the fact of the relingulahment. In this view, 


he is entirely wrong. Parole evidence, if) 3 


believed, is as sufficient to prove a fact as 
documentary evidence. The Subordinate 
Judge should not have rejected it as insuffici- 
entin law to prove the defendants averments. 
I would, therefore, remand the case for a 
proper decision with advertence to the above 
remarke. Tha Judge should in the first 
instance enll on the plaintiff to establish 
his case, and if he snoceeds in doing so will 
then see whether the defendant has been 
able to rebut the evidence produced by the 
plaintiff, aud decide the case according to the 
result of that inquiry. ' 


The 27th April 1871. 
Prasent: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


_ Pre-emption—Zxecuation sale. 
Case No. 2711 of 1870. 


Special Appeal from a decision passed by 
the lst Subordinate Judge of Hooghly, 
dated the 22nd November 1870, reversing 


a decision of Pees of Serampore 
dated the 8th August 1870, 


Shaikh Ferasut All (one of the Defendants), 
Appellant, 


Persus 


Ashootosh Roy Singh and adother (Plaint- 
ifs) Respondents. 


Baboos Romesh’ Chunder Mitter aud Hem 
Chunder Banerjee for Appellant. 


Baboo Kishen Succa Mookerjee for Re- 


spondents, 


During the minarity of two out of four brothers, an 
ikrarnamah was entered into between them to the affect 
that no separation was to take plece without the 
of all, and that if one of them separated without suoh 
consent he was to forfeit his 


Hro that as df had never 
not been forfeited, and that the only other privilege left 
to the plaintiffs under the ikrar, sis, pre-emption, could 
not be exercised, Inasmuch as A had not sold his aharo | 
the sale having been the act of the Court. 


Glover, J.—Tue plaintiffs in this case 
are two of the four sons of Nobokishore Roy 
Singh, the other two sons being Mohabha- 
rut, apro formå defendant, and Juggernath 
who died without issue. During the mino- 
rity of Joykishen and Joggernath an ikrar- 
namah yas entered into between the brother 


my 3 
aS Cirih 

in 1278, the te f which were that they 
Were to continue to live jointly, that no se- 
paration was to take place without the con- 
sent of all, that if any one of the brothers 
did separate without such consent he was to 
forfeit’ his share of the family-ptoperty ; and 
that if any one wished to dispose of his share: 
he was to give his brothera the preference. 


The plaintiffs’ statement is that their bro- 
ther Mohebharut separated himself from the 
rest of the family without their consent and 
thereby forfeited his share of the estate. 
they tiso ay that the defendant Foerasut 
All, whé purchased in'execntiqn of a decree. 
the rights abd interests of this Mobabharat, 
in rédlity’ bought hothing at all, inagmuch: 
as before the sale took place Mohabharut: 
had loat, hia share by separating without the: 
odkedit of hla brothers, = a 


It appears that the defendant Ferasnt, 
Ali purchased in thé first place ata private 
aslo Mohabharat’s 4 annas share in the pro-: 
perty:’ On’ this, Ashootosh aiid Joykisben 
brought a suit against Forssut Ali to set the 
salo aside on the ground that it had been: 
made contrary to the terme of the. ikror- 
namah and thet they. were. entitled to pre- 
emption. The suit was decreed against Fe- 
rasut, Ali, the, Sie stipulating that the 
purchase money should be paid back to the 
purchaser. The money was not paid back, 
and. Ferasnt Ali brongbt 9 sujt againgt Mo- 
habbarut to. recover tt.. Ha gota decree and in 
extpaliga put up for-dale the rights and in- 
terfegtd of, Mobabharat in thé family, estate, 
bought ‘them. himself, and took: possession. 
ah resent sift ls brough* to'reopver posses- 
5 a ie him, on the grognd that, Moha- 
bharoé:had no rights and interests left which 
dhl be sald tn exeoutiqn, a 

It was alleged on the part of the defen- 
dant, that’ the ikrar: betwéen the brothers 
was not a bond, fide proceeding ; that.it was 
ar arrangement in: fraud of creditors, There 
was also a further allegation that Mcheblia- 
ryt: had not'separated and ‘was still living 
jojùtly with! his brothers, The Court of first 
instance found that the ikrar was bond fide 
and that Mohabliarut had not separated from 
his brothers. The Moonsiff, therefore, -dis- 


t 


missed the plaiptiffe’ snit. ` 

The Subordinate Judge agreed with the 
Conrt below in considering: the ikrar to be 
bond fide on thé ground that it had alréady 
ikk preylous judgment been- so declared 
th'bé, arid bd found: that that’ belmg: so 
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Mohabharut’s share’ could not: be shld 
He, therefore, reversed the dacision of tha 
Court of first instance, ` 

This decision apnears to ug to bè etrone- 
the Subordinate Judge has‘ likewise 
(though not in precise words) inferéntially 
that Mohabbarut never did separate from the 
rest of big brothers ; and that being 4 there 
would be no forfeiture of his shate even if 
we were to admit that the ikrar was‘an in- 
strument which sould be suppòrted on 
groands of public policy. There belng'nd 
forfeiture, the only other privilege whioh 
the brothers had left to them uhder the ikrar 
was the right to become purchasers’ by pré- 
emption.of Mohabherut’s slnre in the event 
of Mohabharut selling: bat Mohabharut has 
not sold hia share. It has heen sold it is true, 
but by the action of ‘the Court in execution 
of a decree pnseed' against Mohnbharat, 
whioh is quite a different thing. Moreovér, 
if the plaintiffs Ashootosh and Joykishen 
wished to purchase their brother's straye, they 
could èasily have done so by bidding at the 
sale whol taok place ‘in-exeoutlom ofthe 
decree. 


It seems to us that the plaintiffs have no 
oase and that the defendant waa quite justit 
fód ‘in’ taking possession of Mohabbarul’s 
share which he bought In exesntion ‘of de 
cree. The decree’ of the Lower Appellate 
Court must thérefore ‘be reversed, and the 
plaintiffs’ suit dismissed with all odsts. 


ous. The Moonsiff hae found olearly ‘and | 
foun 


The 28th April- 1874, 
Present: 
The Hon'ble J. P! Norman, Officiating 
Chia} Justice, aud the‘Hon’blé A. G. Mao- 
pherson, Judge. 
Court. Fees’ Act, 1870,—Stamp duty ~ 
‘Trust property. 
In thé goods'of H. `B. Beresford, deceased ; 
and 
. In the goods of Sir T. H; Maddock, ~ 
deceased. 


Reference to the Chief Justice by Mr. Robert 
Belohambers, Taxing O 
Coxrt, under Section, 5 of the Court 
Fees’ Act, 1870, 


Under the Court Fees’ Act, 1870; trust 
soending on the death of the trustée is Hable -to ide 
valorem I, 


it, enai TT ay 


Rubage = [Vol XM. 


fiber of the High, 


Se 
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Reference in the first case.—Om the 22nd 
of September last Mr. Samuel Coobrane 
(the Manager of the Agra Bank,) under a 
power from the Executors in England of the 
Will of Henry Brown Beresford, deceased, 
applied for and obtained from this Oourt 
letters of administration (with a copy of the 
Will annexed) of the property and credits of 
the deceased. 


The petition for letters of administration 
contains the following statements :-— 


“ That there are assets belonging to the 
“ estate of deceased within the jurisdiction 
“of this Honorable Court to be adminis- 
t tered. 


“That the amount of euch assets likely fo 
“ oome to your petitioner’s hands will not 
“exceed the som of rupees 24,000.” 


The ad valorem fea, prescribed by the 
Court Fees’ Act, 1870, Schedale 1, Namber 
11, was, upon the factas stated in the peti- 
.tion, properly charged on the sum of rupees 
24,000, and was .paid without any claim 
belng made to exemption. 


Mr. Cochrane now applies that the fee 
go paid by him may be refunded, on the 
ground that the property in respect of which 
the fee was paid belongs not (as stated in 
the petition for letters of administration) to 
the estate of the deceased, bat to a marriage 
settlement of which the deceased was the 
last of three trustees. 


The question to be considered is whether 
the ad valorem foe was payable in respect of 
property belonging (as it now appears) to a 
trust. This question may be determined 
under Section 5 of the Court Fees’ Act ; but 
there is no provision in the Act ander which 
an order may be made by the High Court, 
or by any Judge or officer of the Court, for 
the refund of the ad valorem foe after it has 
been paid. 


Under the English Stamp Act (55 Geo. 
8 C. 184 Sec. 88, probate duty is not 
payable on trust property. 


It is reasonable that probate duty shonld 
not be payable in respect of property which 
was vested in the decensed as a trustee and 
not beneficially, to which his Executor or 
Administrator can have no title as auch, and 
to effect the transfer of which to new trus- 
tees is the sole purpose for which it is sought 
to obtain prebate or letters of administra- 
tion, 


There is no provision iu the Court Fees’ 
Act similar to that in the English Stamp Act 
for exempting trust property from the pay- 
ment of the ad valorem fea: and the words 
in Schedule 1, if rend literally, would require 
the fes to be paid in all onses, if the property 
be above the value of 1,000 rupees, irre- 
spective of any question as to how the pro- 
perty isciroumatanoed. It was, however, held 
by the Chief Justice (Sir Richard Coach) 
in the case of Olivia Hovenden George* 
(decided on the 10:h of May 1870) that 
the words in the Schedale mnst be under- 
stood to mean “ property which the deceased 
was possessed of or entitled to.’ In that 





: * The 14th May 1870. 
Preseat: 


The Hon'ble Sir Richard Couch, Ki, Chig? Justice. 
In the goods of Olivia Hovenden George, deceased. 


Case referred to the Chigf Justico by Mr. R 
the High 
hay dng ely Mate ad Court, under Section 5 


Reference.—-Br a dood of settlement, dated Zist July 
1866, and made between Olivia Hovenden Tiery, widow, 
and Charles Laxarus, certain shares of and in real and 

estate were granted, a assigned to 
eee eon TUE o pY oe e to Mrs. Tiery 
during her life for her separate use, and after her death 
to hold the property for all her children for the time 
fn euch manner and form as she should by deed or 

Will appoint. 


Mra, Tiery afterwards intermarried with Afr. James 
George. 


In July of last year, ahortl to her 
Mr y ra y y previous denth, 


of the reserved jn the 
Deed of, Settlement, made a Will and appointed her 
husband and the trustees of the settlement executors. 


The husband alone bas applied for and obtained pro- 
bate of the Will, bat the pro has been detained in 
the offlos pending the decision of the question whether 
io ad seleh fe by the Court Fees’ Act, 
1870, is chargeable In the present case 


It is submitted on behalf of the Exsento 
above fee Ls parea in respect of property which pares 


under the Will, and not in respect of whieh 
in this onsa, does not pass under the ki ? = 


By the deeds of July 1866, Mra Tiery settled th 
p on her children, reserving to hermif tha moone 

ee determine by deed or 
Will the manner in whieh the property should after her 
death be enjoyed by those for whom it was held in 


, The power so reserved was not an absolute power of 

ip: OAT piian anie was at lberty to recall the 
trust and dispose of the fn some other way; 
but it was e power under which she could only direct 
how tha property, which she had already to. the 
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case the deceased was neither possessed of 
the property in respect of which probate had 
been obtained nor was she entitled to it—not 
even legally as opposed to beneficially. She 
had the right (and only the bare right) un- 
der a settlement, to direct, either by Deed or 
Will, how property already secured to her 
children should be enjoyed, and she exercised 
soch right by a testamentary instrament 
whioh was proved in this Court and admit- 
ted to probate. As that case is, in its 
principal facts, different from the present 
case, it is referred to the Honorable the Chief 
Justice to determine the question whether 
property which the deceased in this case 
was possessed of and entitled to as trustee, 
and not beneficially, was chargeable with 
the ad valorem fee. [See Tileley’s Stamp 
Laws, p. 604. | 


Reference in the second case.—Andrew 
Ross Bell died in 1841, having first made 
his Will and thereby appointed Thomas 
Herbert Maddock (afterwards Sir Thomas 
Herbert Maddock) one of the Executors. 


On 28th January 1842, Thomas Herbert 
Maddock alone proved the Will in the late 
Supreme Court, and obtained probate. 


Thomas Herbert, Maddock has since died 
in England. leaving no property of his own 
in thia country, but leaving Government 
securities for rupees 21,600 standing in his 
name but belonging to the estate of Andrew 
Ross Bell. 





obildren, should be en ey See It seems te ma 
that a distinction sh be drawn between the coase of a 
Will made in exercise of an abeclute power of disposi- 
tion reserved in a deed of trust, and the case of a WIL 


by persons whose rights to the property itesif fe inde- 
In the one case the prope 


As the question is one of mpra 
desired to refer it for the of the a 
Chief Justice under Bection § af the Court Fees’ Act 


Fudgmont of the Chief Fustios :— 


The words in the Schad if read literally 
require that the ad valorem feb should Sesini 
this property, but I think thar they must Br 
stood to mean pi which the deceased was possessod 
pole 


Act mere it has 
bean decided tat preted not payable 
vis., the Attorney-General, bot bara 
decide that the ad valores tee ia PET paral in t this 
wage, e 

Y 


The Administrator Generalthas obtained 
from this Court letters of administration 
(with a copy of the Will annexed) of the 
nnadministered property and credits of An- 
drew Ross Bell, and has also obtained letters 
of administration of the property and cre- 
dits of Thomas Herbert Maddock, the latter 
for the sole purpose of effecting the transfer 
of the Government securities for rupees 
21,600 to himself as administrator of the 
estate of Andrew Ross Bell, and tbe former 


for the purpose of administering the Govern- 


ment securities after such transfer. 


The Government securities admittedly 


belong to the estate of Andrew Ross Bell, 
and it is only because they stand in the 
name of Thomas Herbert Mnddock that it 
has been necessary to obtain letters of ad- 
ministration of his estate. 


The question referred fot the determina- 
tion of the Hon’ble the Chief Justice is 
whether under the Court Fees’ Act, 1870, 
Schedole I, Clause LI, the ad valorem stamp 
fee is payable in respect of each of the 
letters of administration obtained by the 
Administrator General. 


The decision of the question swb judica in 
the goods of H. B. Beresford, deceased, will 
probably govern the question in the present 
case. 


If in that case it should be decided that 
the ad valorem stamp fee is payable in re- 
apect of trust property, the result will be 
that the property in the present case will be 
chargeable with the stamp fee twice—-once: 
as trust property in the hands of Thomas 
Herbert Maddock, and to effect the transfer 
of which it has been necessary to obtain 
letters of administration of his estate, and 
again as the property of Andrew Ross Bell, 


TY i and for the administration of which it Eee 


been necessary to obtain letters of adminis- 
tration of his estate. 


The Court delivered the following judg- 
ments on the poiat referred to tt :— 


Norman, C. J.—Thbe llth Clause of 
Schedule I of the Court Fees’ Act of 1870 
weet | On the for the fee which r to be payable 
on the probate’of a Will or laters of admi- 
nistration with or without Will annexed, 
The 12th Clause provides for the fee pavahle 
upon a certificate granted under Act XXVIT 
of 1860 for facilitating the collections of 
debts on successions and for the security of 
parties paying debts to the representatives 
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of deceased persons. The fee is thereby 
fixed at 2 per centum on the amount or 
value of the property in respect of which 
the probate or letters or certificate shall be 
granted, if such amount exceeds the sum of 
1,000 rupees, The Court Fees’ Act contains 
no such exception of trust properties as is to 
be found in the 88th Section of the English 
Stamp Act, 55 Geo. 8 C. 184. Jam of 
opinion tbat the term ‘‘ property” as men- 
tioned in those Clauses includes not only 
property to which the deceased was benef- 
cially entitled during hie lifetime, but also 
all property which stood in his name as 
trustee or of which he was possessed benamee 
for others. 


The language of the Clause so far as it 
relates to the amount payable upon property 
in respect of which probate is to be granted 
appears clear, but the meaning becomes atill 
more clear when the note nt the foot of 
those Clauses is looked to, which is as fol- 
lows :——“ The person to whom any such 
“ certificate is granted, or his represente- 
tt tive, shall, after the expiration of twelve 
“ months from the date of such certifloate, 
“and thereafter whenever the Court grant- 


- “ ing such certificate requires him so to do, 


“fle a statement on oath of oll monies 
“ recovered or realized by him under such 
“ sertiflonte. 


“ If the monies so recovered or realized 
“ exceed the dmount of debts or other pro- 


.  perty as sworn to by the person to whom 


+ 


“the certificate is granted, the Court may 
t“ eancel the same and order such- person to 
“take out a fresh certificate and pay the 
‘t fee presoribed by this Schedule for such 
tí excess.” 


Now reading thet note, it appears that in 
order to avoid any mistake, the Act express- 
ly saya that if the amount recovered or 
realized under the certificate exceeds the 
amount of debts or other property as aworn 
to, a fee is to be payable for the excess. 
The fee therefore on the certificate is pay- 
able on the total amount of the monies 
recovered or realized, without any reference 
whatever to the amount of the benefiaial 
interest to be disposed by the person ob- 
taining the certificate. If the monies rea- 
lized, or in other words the debts collected, 
under the certificate amounted to 20,000 
rupees, and the liabilities of the testator 
wera 19,000 rupees, the fee would be pay- 
able by the person obtaining the certificate 
upon the entire amount collected, and not 
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upon the surplus°assets available tn or dis- 
tributable by him. It is clear, therefore, 
that the valne of the property alloded to in 
the llth and 12th Clauses does not meau the 
beneficial interest of the testator in such 
property. For these reasons I am of opi- 
nion that the fall ad valorem duty is payable 
in the case both of Mr. Beresford and of 
Sir Herbert Maddock. 


The decision of Chief Justice Sir Richard 
Couch in the case of Mrs. George, appears 
to me not to be in any way touched by any 
thing which we have said to-day. The 
probate there was granted in respect of a 
Will made in execution of a naked power 
of appointment against particular persons, 
which was not, either in the hands of the 
testatrix or of the Executor, property of 
any description, 


Macpherson, J.—I am entirely of the 
same opinion, and think that there is nothing 
whatever in the Court Fees’ Act to show 
that there was any intention to exempt trust 
property from the operation of Schedule I 
Clause 11. Trost property was expressly 
exempted by the English Stamp Act; and if 
the Legislature had intended that it shonld 
not be chargeable in this country, there would 
doubtless have been an expreas exemption 
to that effect in the Court Fees’ Act. There 
is po such exemption: and the language 
used clearly includes trust property. 





The 28th April 1871. 


Present : 


The Hon'ble J. P. Norman. Offloiating 
Chief Justios, and the Hon'ble G. Loch, 
Judge. 


Decree—Instalment — Bond — Brecu- 
tion. 


Case No. 476 of 1870. 


Miscellaneous Appeal from ‘an order pass- 
ed by the First Subordinate Judge of 
Tog laces dated the 16th September 
1870, 


Bishto Chunder Chuckerbutty and another 
(Decree-holdersy” Appellants, 


a Perseus 


Woomanath Roy Chowdhry (Judgment- 
debtor) Respondent. l 
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Baboos Issur Chunder Chuckerbutty and 
Bhowanee Churn Dutt for Appellants. 


Mr. R. T. Allan and Baboo <Ashootosh 
Dhur for Respondent. 


A Judgment-debtor executed two kisthundoes in favor 
of interested in the decree, making provision 
foe the t of certain instalinents on these terms, 
that if one of the kists fall dua the to whom it 
was to be given might claim the-whole amount with 
interest and realas it in axeoution’of the doeroe. 


HrLD that the decree was not satisfied by the taking 
of the kisthundes, and that the payments made in 

urenance of the kistbundee were made towards satis- 
tection of the decree, and the remedy of the decree- 
holder under the decree continued although he agreed, 
sp long as he received the instalments under the kist- 
bundee, not to executa the decree. 


Norman, C. J.— Tus case, which at firat 
looked a little complicated, resolves itself 
ultimately into a very simple point. The 
facts are briefly these. A decree had been 
obtained against the defendants in January 
1861 for rupees 39,000. Tbe interest of 
the decree-holder in the decree became di- 
vided into two parts ; one of which came to 
Bishto Chunder Chuckerbutty, who had 9 
annas 12 gundahbs of the whole amount ; and 
the other in succession to two persons, nam- 
ed respectively Indro Narain Prodban and 
Kalse Doss Chuckerbutty, who were entitled 
to 6 anuas 8 gundohs of the decree. 


The judgment-debtor entered into ar- 
rangements for the payment of their several 
shares to the parties interested, executing 
two kistbundees dated respectively the 22nd 
February 1864 and the 4th June 1866. 
The kistbundees which made provisions for 
the payment of certain instalments contain- 
ed these terms :—That if one of the kists 
falls due, the party to whom the same was 
to be given might claim the whole amount 
with interest, and might proceed to execute 
the decree and realize the amount in execu- 
tion thereof. 


On the Sth of Jane 1867, Bishto Chunder 
Chuckerbutty, who is now executing the 
decree, applied for execution, ond Jater in 
‘the same day put in an application stating 
that he had received the sum of rupees 
2,500 from the Judgment-debtor in satisfac- 
tion of his demand, and therefore did not 
desire to take further proceedings at that 
time. On the 26th September 1867, the 
decree-holdere, KaleaQgss and Bishto Chun- 
der, respectively filed petitions informing the 
Court that they lad. received the sum of 
rupees 2,000 towards satisfaction of the 
decree. It does not appear that at that 
time any farther'proceediugs were taken to 


execute the decree. If the statement in 
those petitions is true, and the jadgment- 
debtor then paid the deeree-holder rupees 
2,000 on account of the debt, that would be 


within three years before the present pro- 


ceedings for execution of decree were 


taken. 


The Subordinate Judge says that the 
proceedings of the 26th September were not 
proceedings taken for the execution of de. 
cree; and in support of the judgment of 
the Subordinate Jadge in this respect, Mr. 
Allan and Baboo Ashootosh Dhur bave 
argued that the payment made on the 26th 
September 1867 were made on account of 
the kistbundee and not on account of the 
decree, 


We are of opinion, however, that on 
these proceedings, and looking at the terms 
of the kistbundee, it appears that the decree 
remained in force and was not satisfied by 
the taking of the kistbundee; that the 
payments made in pursuance of the kist- 
bundee were made towards satisfaction of 
the decree, and the remedy of the decree 
holder under the decree by execution con- 
tinued although he agreed, as long as he 
received the instalments under the kistbon- 
dea, not to execute that decree. The appli- 
cation for payment and the enforcing pay- 
ment from the judgment-debtor on the 26th 
September, although in pursuance of the, 
stipulation contained in the kistbundee, was 
the taking of a step to enforce the plain- ° 
tifa right under the decree; or in other 
words, the decree of the Court; and the 
very point now before us appears to have 
been decided by Chief Jastice Sir Barnes 
Peacock and Mr. Justice Mitter in the case 
of Bhoobunessuree Debee versus Dinonath 
Sandyal, reported in 11 Weekly Keporter, 
page 232, = 


The conse must, therefore, go back to the 
Subordinate Judge, and if he finds that the 
rupees 2,000 alluded to in the petition of the 


26th September 1867 were paid in the man- 


nerand at the time alleged in those petitions, 
he will allow execution to proceed if no 
other cause be shown against it. It is clear 
that the right to execute the decree will not’ 
be barred by limitation. e 


The decree-bolder is entitled to his costs: 
of this appeal, which we assess.nt rupees 


Loch, J.—I conour in the order of re 
mand, 


~~ 
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The 28th April 1871. 
Present : 


The Hon'ble E. Jackson and W. Ainslie, 
Judges. 


Ownership — Submersions — Accre- 
: j tions. 


Case No. 2266 of 1870. 


Special Appeal from a decision passed by 
the Officiating Judge of Mymensingh, 
dated the 16th August 1870, affirming a 
decision of the Subordinate Judge of 
thet District, dated the 251th February 


1869. 
Dwarkanath Roy Chowdhry (Defendant) 
Appellant, 
versus 


Dinobandhoo Singh Ohowdbry and others 
(Plaintiffs) Respondents. 


Baboos Romesh Chunder. Mister and .Hem 
Chunder Banerjee for Appellant. 


Baboos Sreenath Doss, Mohinee Mohun 
Roy and Kishen Jyal Roy for -Reapond- 


ents, 

Ownership in sof] is not lost because thé subject of it 
becomes su į the owner of the slie or sub-scil 
remains owner of tha and on re-formaton of 
the surface soll takes whatever fails within his known 
boundaries. Ordinarily there oan be no right of accre- 
tion when the new formation is on the site of what was 
formerly held by an individual as his private property. 


Ainslie, J.—Tar plaintiff sues to recover 
cértain chur lands divided into two blocks ; 
plot No. 1 containing lands sgaid to be ao- 
cretions to plaintift’s village Khidder, which 
have re-formed on the sites of two other 
villages belonging to him, named Bahir and 
Bheetur Seernul, which were washed away 
by the river Juomoona ; and plot No. 2 con- 
taining re-formatious on the site of an estate 
named Bheel Guugureeah. The defendant, 
who is the proprietor of mouxah Mollancha, 
is in possession, and has in his favor an 
award made by the Magistrate under Chapter 
XXII of the Criminal Procedure Code. 


It is, therefore, incumbent on the plainuff |: 


to prove a good title to the whole of the 
Jands claimed by him. No question of limi- 
tation arises to complicate the case. 


The Judge of Mymensingh, on the 16th 
Avgust 1870, nffirmed the decree of the 
Subordinate Judge, by which the whole of 
plot No. 1 was awarded to the plaintif, and, 


YHE WEEKLY: REPORTER. 


46 


his claim: to the entire plot No. 2 was dis- 
missed. 


The finding of the Judge on the facts 
in reapect of plot No. 1 isin the following- 
terms :— 


Rulings. 


‘£ The fact which seems to have been very 
“ clearly established in this case is that the 
“ churs of plot No. 1 are not only a re- 
‘‘ formation on the old site of mouzahs once. 
“ in the plaintiff's possession but long sinos 
“ washed away, that is, since. 1860; but 
“ they are also an increment to the plaint- 
“ iff's estate, and they oannot be regard- 
‘ed in any way as appertaining to the. 
« defendant’s village of Mollancha on the. 
“ other side of the branch of the Jumoona. 


“ A careful inspection of the survey maps’ 
“of 1851-52 and those of 1860 leads me to 
“think that the river changed ita course. 
“ materially between those dates, as the 
“ survey map of 1852 of mouxahs Chow- 
“ dhry Mollancha, and Nulcha Mollancha 
“shows that there was a large river 
“between Nalcha Mollancha aud Bahir. 
“ Seomul; whereas in 1860,the survey 
“ map of Bahir Seemul shows no river as. 
“ intervening between Chowdhry Mollancha 
“ and Bahir Seemol, and the circumatance. 
t ig ope which, I think, goes to substantiate 
“ the allegation of the plaintiff that Bahir 
“and Bheetur Seemal were washed away 
“ subsequently to 1860, and by the river 
“ once more changing its course the churs 
“ of plot No. 1 in dispute became re-formed: 
“ on the site of the villages.” 


Both the Courts below have actepted the 
report of the Ameen as trustworthy, 


The defendant appeals specially 
Oourt.on two grounds :-— 


lst.—That the Courts below have erred 
in applying the law to the facts found, in 
that the Ameen’s report, which has been, 
accepted by the Judge as good evidence, 
shows that certain portions of plot No. 1- 
are re-formations on the site of mouszah Nul- 
khola, and therefore no title founded on ac- 
cretion can be maintained, 


‘to this 


2nd.— That neither, Court has coma: 
to a distinct finding un the objection to the. 


‘Amoeen's report raised by the defendant, to: 


the effect that the ngint from which he started 
when defining the boundaries shown in his, 
map, and which he assumed to be the point’ 
of janction of the boundaries of mouzahs’ 
Pål Moogree, Allapore and Khidder, was 
Ook la reality, the true point of junction, 
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. As to this second ground of special ap- 
‘peal, it appears that the Ameen was brought 
into Court and was examined by the de- 
fendant. He stated that he hed taken and 
recorded the evidence of threa witnesses, 
proprietors of mouxah Allapore, in the pre- 
sence of the agents of both parties ; that 
these witnesses ooncarred in pointing out 
a particalar spot as the point of junction of 
the boundaries of the three villages; and 
that hy comparison with the thik maps, he 
satisfied himself that this point was correct- 
ly given. There is not a single fact adduc- 
ed on the examination of the Ameen incon- 
sistent with the assumption that this point has 
been correctly found, and there is not a par- 
ticle of evidence to establish the contrary. 
The Courts below have both characterized the 
proceedings of the Ameen as most careful, 
and although this particular objection has 
not been specifically noticed we cannot 
doubt that it was considered. We think 
that the omission to record any direct finding 
resulted from the fact that there was no 
conflict of evidence on the point calling 
for a judicial declaration. It would be mere 
waste of the time of the Courts to remand 
the case for a finding on a point on which 
the evidence is all one way, when the Courts 
have evidently acted on the assumption that 
the objection was wholly unfounded. It 
may be further noticed that the irregala- 
rities In the boundary of mouzah “ Uslee 
Khidder,” which was not washed away, are 
Boch that it is impossible to believe that any 
material error in the starting point would 
not very soon have become apparent to the 
Ameen himself and ali parties present, when 
he began to lay off the boundary line on the 
ground from the maps in bis hand. 


The first objection is founded on a rece: « 
constraction of Regniation XI of 1825, by 
their Lordships of the Privy Council in the case 
of Lopes versus Muddun Thakoor, 14 Weekly 
Reporter, page 11. This jodgmert was de- 
livered on the llth Jaly 1870, and had not 
been published in this country when this 
suit was before the Courts below; but it is 
unnecessary to remand the case as the facts 
to which the law as now construed has to be 
epplied have been fully found, and are set 
forth in the Ameen’s map and report which 
the Lower Appellate Court has approved. 


The view of the law by which we are to 


be guided may be stated in the following 


terms :-—~ 


+ That ownership is not lost because the 
subject of it becomes submerged—the owner 


of the site or sub-soil remains owner of the 
surface, be it land or water, and on re-for- 
mation of the surface soil takes whatever 
falls within his known boundaries. The right 
by accration is limited to gains from that 
which was not previously private property— 
therefore ordinarily there can be no right of 
this kind when the new formation is on 
the site of what was formerly held by 
an individual as his private property, though 
under peculiar circumstances there may be. 
such aright as in the case of Lord Yar- 
borough cited by their Lordships. 


In this case, we have, as found by the 
Judge, completa destruction and re-formation 
since 1860; therefore the case does not fall 
within the class of exempted cases in which 
the acquisition has been so gradual, slow, 
and imperceptible, as to make the right of 
the owner of the site one incapable of being 
enforced. 


On referring to the Ameen’s map, we find 
that in the south-west angle of the land 
in dispute, there ia a block laid down as 
formed on the site of what previously to the 
last washing away of the lands was demar- 
cated by the survey authorities in 1860 as 
mousah Nalkola. The plaintiff denies 
the existence of any such mousah, and claims 
this block as a gain from the river of what 
never was appropriated by an individaal. 
Bat from his own plaint, as well as 
from the fact of a survey of this village 
having been made in 1860, this denial is of 
no weight, The block of land with which 
wo have to deal in thia appeal has been shown 
by the Ameen to lle outside the boundaries 
of Bakir and Bheetur Seemul as defined in 
1860, and within the boundary of what was 
then surveyed and recorded as mouzah Nal- 
khola. The plaintiff, who now denies the 
existence of any such village as Nulkhola 
in this plaint, described the southern bound- 
ary of the land claimed as follows :—To the 
south the lands of Bakir Seemul. unjustly 
ocoupied by the proprietors of Pergunnah 
Kagmaree as belonging to Nalkhola. Clear- 
ly, there was and still is land which is 
ocoupied by third parties as mousah Nal- 
khola, and the plaintiff cannot in this euit 
go into the question of their ẹtitle. The 
land in dispute now ia on the site of that 
village of Nulkhola ; and so long as the right 
of the plaintiff to the site is not established, 
he cannot be said to have proved a right to 
the surface. The appellant must conse 
quently suc 
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The plaintifs have put in cross-objections 
to the decision against them in respect of 
plot No. 2, which the Ameen has found to 
be a re-formation within the boundaries of 
estates formerly belonging to the plaintiffs. 
The snecinal appellant admits that the judg- 
ment of their Lordships of the Privy Conneil, 
on which he relies in respect of the re-form- 
ations on the site of Nalkhola, disposes of 
this cross-objection in favor of the plaintiffs, 


The appesi and cross-appeal are both al- 
lowed. ‘The decree of tha Court below is 
modified as follows:—The claim of the plaint- 
iff to the lands in plot No. 1 shown in the 
Ameen’s map na re-formations on the site of 
mousoh Nalkhole is dismissed, and his claim 
to the lands in plot No. 2 is decreed, 


Each party will bear his own costs of this 
appeal. 


The 29th April 1871. 
Present: 


The Han’ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble Q. Looh, 
Judge. 


Rent of land with buildings— 
Jurisdiction. 


Case No. 1958 of 1870 under Act X of 
1859. 

Special Appeal from a decision passed by 
the Additional Judge uf Nuddea, dated 
the 15th June 1870, affirming a decision 
of the Assistant Collector of that Dis- 
triot, dated the 26th June 1869. 


Mothoora Nath Koondoo (Defendant) Ap- 
pellant, 


wer sus 


Mr. W. Campbell, manager on behalf of Mr. 
Scott Moncrieff (Plaintiff) Respondent. 


Mr, J. S. Roehfort for Appellant. 


Mr. R. T. “Allan and Baboo Bhowanee 
Churn Dutt for Respondent. 


A salt by a semindar against a putneedar or jjeradar 
for rent is, cognizable in E Collector's Court Bes- 
tion 38 Act X of 1859, although there may be houses on 
the land demised, > 
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The for the use of land in its Improved stata fs 


can be sued for in the Collectors Court 
the clearance of 


rmt w 
whether the improvement oonstats in 
ining, fencing, acoeesibility by means of roads 


ju 
made or leading to it, contrivances for briga 
Se buildings erased ape the land, 
Where the principal subject of occupation is a bafld- 
inc or buildings, when the rent is substantially the 
of such oooupation, the land on whioh the 


stand being a merely subordinate matter, the rent 
cannot be truly described as “the rent of land elther 
ieherajee or lakha” 


. Norman C. J..—Tms is a suit brought 
in the Collector’s Oourt under Aot X of 
1859, for the rent of a very considerable 
tract of land ‘described asa 12 annas dar- 
putnee talook of mouzah Majampore and all 
the jptes lately held by Mr. Kenny in the 
16 annas of the village, two brick buildings 
in the shape of a half moon, eash containing 
20 apartments, with a brick-buoilt godown 
standing on the said jotes, with khas, fallow, 
jalkur, bunkur, churs, &., lakheraj lands 
in mouzah Majumpore, a 4 annaa daor-ijarah 
of mouzah Majumpore, mouzah Mooraree- 
pore, and lakheraj lands in Babadoor Khalee, 
containing in all 1830 beegahs. The enu- 
meération of the different tenures and ryote’ 
holdings in the kubooleat, which was duly 
registered, is written in Bengalee end ocou- 
pies 25 closely written sheets of the largest 
sixed brief paper. 


There are håts upon the land in question, 
and the brick houses included in the lease 
are apparently of considerable value. 


The Assistant Collector of Kooshtea, Mr. 
Luttman Johnson, who tried the case, says : 
——‘ There are certain pucca houses on the 
“land, and no doubt part of the rent stipa- 
“lated is really on account of house-rent 
“ But neither is the amount of house-rent 
‘nor the fact that anything is due on ac- 
“count of hougse-rent mentioned in the 
“ kuboolent, The houses are merely men- 
“tioned in a list of property,—the mantion 
‘of them is merely descriptive.” There is 
also “a clause whereby the tenant is bound 
“ to keep the houses in good repair, and the 
“right of letting them is made over to him 
“ specifically.” 


The defendant objeeted before the Assist- 
ant Collector that a suit for rent could not 
be mulntained in the Collector’s Gourt. 


a 
The objection was overraled by the As- 
sistant Collector, and his decision has been 
affirmed by the Jadge on appeal. 


The objection has now been renewed on 
spociak appeal before this Court. 


+ 
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- It seems to be supposed that there is a 
considerable conflict of decisions on the ques- 
tion before us. But I think that when the 
cases are closely examined, it will be found 
that soch is not the case. 


The preamble of Act X of 1859 recites 
that “ it is expedient to re-enact with cer- 


“tain modifications the provisions of the : 


“existing law relative to the rights of 
“ ryots with respect to the delivery of pot- 
t“ tahs and the occupancy of land, to the pre- 
“ vention of illegal exaction and extortion 
‘in connection with demands of rent, and 
*‘to-other questions connected with. the 
“same ; to extend the jurisdiction of Collao- 
“ tors, and to prescribe rules for the trial of 
“ seok questions, as well as of swits for the 
t recovery of arrears of rent, and of spits 
“arising out of the distraint of property 
“ for such arrears.” 


Upon the language of this preamble, I 
desire to observe that the suite for the re- 
covery of arrears of rent do not appear to 
be limited in any way. There is nothing to 
restrict the word ‘rents’ to rents due from 
ryots. 


The 28rd Section enacts that all suits for 
arrears of rent, dae on account of land either 
kherajee or Jakheraj, or on acoount of any 
rights of pasturage, forest-rights, fisheries, 
and the like, shall be cognizable by the Col- 
lectors of land revenue, and shall be insti- 
tuted and tried under the provisions of this 
Act, and except in the way of appeal as 
provided ip this Aot shall not be cognis- 
able in any other Couri or by any other 
officer, or in any other manner. 


We have to consider whether the suit with 
which we have to deal is a suit for the rent 
of land. If so, the Collector’s Court and 
the Collector's Court alone had cognizance 
of it under Act X. 


If the principal subject of the demise— 
that for which substantially the rent is re- 
served is land, I think it matters not that the 
value is increased by houses or other build- 
Ings standing upon the land. This Court 
go held in Tarinee Pershad Ghose versus 
the Bengal Indigo Company, II Weekly 
Reporter, Act X Rulings, page 9. 


The rent of land does not represent its 
value in a state of nature or as jangle, but as 
improved land; and whether the improve- 
ment consists in the clearance of jungle, 
draining, fencing, accessibility by roadg made 


upon or leading to it, contrivances for irriga- 
tion, or baildinge erected upon the land does, 
not, in my opinion, in any way affect the 
question. In all cases such as I have sup- 
posed, the price for the use of the land in 
its improved state is rent which can be sued 
for in the Collector’s Court. 


By way of analogy, I desire to refer to 
the fact thatin England it has long been 
settled that though the value of demised 
premises may be inoreaged by the goods .on 
the premises, yet the rent must be deemed 
to iasne ont of the house end land and not 
out of the goods; and consequently a land- 
lord does not lose bis remedy by distress 
when goods are let with a house as where a 
furnished house is the anbjeat of the demise, 
one rent only being reserved. See Newman 
versus Anderton, 2 Bosanqguet and Paller’s 
New Reports, page 224. 


On the other hand, where the principal sub- 
ject of occupation is a building or buildings, 
— when the rent is substantially the price of 
the use and oceupation of such building or 
buildings, the land on which the buildings 
stand being a merely subordinate matter.—it 
may well be that the rent for such buildings 
cannot’ be truly described ‘as the rent of 
land either kherajee or lakheraj.” 


The oases of Maharajah Dheeraj Mahtab 
Chand Bahadoor versus Mokoond Ballab 
Bose, XIV Weekly Reporter, page 246; 
Bipro Dass Dey verses William Woollen, I 
Weekly Reporter, page 223; and Hurry 
Mohon Siroar versus Moncrieff,* 7th Decem- 
ber 1870, fall apparently within this class 
of cases. 





+ The 7th December 1870. 
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Premi : 
The Hon'bie E. a Onoooool Chunder Moo- 
ot, 


Case No. 1841 of 1870 mder. Act X of 1859. 
peas dares a decision passed by the Additional 
Soins f Nadia td the WA aa D rosereing a 
the Sth April 1869. 
Huree Mohun Stroar and others (Defendants) Appallents, 


torris - 2 
Mr, R. Soott Monorlaff (Plaintif) Respondent. 


Mr. R. E. Twidale for Appellants, 
Mr, R. T. Alas and Beboo Bhowanss Churn Dati for 
Reapandent, 


1871] Gii 


-Jf a gomindar copld not spe a putneedar or 
an ixaradar for rent poder Beotipp 2$ of 


Act X of 1859 merely because there were 


p few houses on the land demised, he would 
in fact be wholly without remedy, 


I am of opinion that in the present Case 
the suit is a suit for the rent of lgnd, and 
therefore that the decisions pf the lower 
Courts must be affirmed with costa, 


Loch, J.—I quite concar. 


yom as 1 ort" ° —™ r PTW TT enra prr 


aston, E ts « suit for two mouthe re of 


FF Deceale Of lend snd of certain ar eTA phate Rents, 
and basaars thereon, tn Mouszah Kennypore near the: 
town of Kooshte, The lower Oonrts haye come to 
Dpposite conclusions as regards the points which were 
raised before them, namely, as to whether the defendant 
was entitled to an abatement of rent or not, On special 
appeal in this Court, we are asked to set aside the deci- 
ponot the Lower Appellate Court on the ground thi 
the Revenue Court m which this case was institnted had ' 
no Jurisdiction to receive the plaint. Vader eae 
dents of this Court, the Revenue Ogurts have po juris 
diotion to entertain suits like the one before us. The 


rent under the lease does not come from the land, but 
: the rent comes from the arbets and from the ghosts and 


fram the bascarg, as rer am be a eh 


the fact that 28 are let out at batt 
rapees 5,000 annually. case seems to be 
ne 9 bo ee 
eekly Reportar, oe Te rene 18: noted tn th 
j Dio ib n 188, én which it has bee 
Ditto » * » %0. Held that shoh sults 
Drkto So Ge do not’ form the sub- 
; Jost of Act X of 1859; 


they must be brought in Civil Courts. However relus- 
tant we may feel’ to remand this case, still following 
those precedents we think we are obliged to set aside 
the decision of the Judge and direct that the sult muy 
be brought in the proper Court. The costs af the 
peal, as far ap it fas gone, will ba borne by the parties 
Tospectively, inasmuch as no such objection was rated 
many of the joyree Coprta. 

The decision of the Judge fs set aside and the pleint- 
ifs initia dimes O 


Bowe er’ qap mye 
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Present : 


t 


Fhe Hone Be Komp on F. A. Glover 
ges. 


Mraggcprated claim—Doegree, Pops- 
Case No. 1801 of 1870. 


Special Appeal froma decision passed by 
the Additional Judge of Hooghly, dated 
the 19th July 1870, reversing a decision 
of the Second Subordinate Judge of that 
' District, dated the 24th Maroh 1870. 


Ram Ohunder Chowdhry (Plaintiff) 
Appellant, 


versus 


Captain E. M. Mariott, Executive Gommis- 
sariat Officer and Superintendent of Go- 
vernment Elephants (Defendant) Respond- 
ent, 

R. E. Twidale and Baboo Afohines 

`  Mohun Roy for Appellant. ` 


Baboo Unnoda Pershad Banerjee for 
Respondent. 


Healey al was held to have dans wrong in 
*s case i toto with all costs; on tha 
pate hana ae cee exaggerated his olatm 


tha Hat Katino shen iare Wata groan although 
on. 


small, for the plaintiff's contenti 


Whore a plaintiff is entitled to some part of his claim, 


cog at be deprived of the benefit of the decres 
a ae saD as would him] ‘to 
defendant for mote than ‘he’ would meelf reciver! 


Glover, /.—THE plaintiff in this sujt took 
a lease of certain marshy lands from thp 
zemindar, Baboo Poorno Ohunder Boy, on 
pottahs, dated the 18th and 24th of July and 


d el 20°F 1868, at a yearly rent of 


ae appears that the Government elephants 
stationdd at Serampore had been in the 
habit of taking fodder, or, dul grass, from 
these lands with the permission of the 
zemindar. After thephrintiff, however, got 
his lease, he applied to the Assistant Commis- 
sary General’ at Barrackpore, sta the fact 
of his having’ got a lease, and d nding 
payment for ‘the dal which ‘the ` elephanti 


o 
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were in the habit of taking from his pro- 
perty. This was on the 8th of August 1868. 
The Commissariat Officer replied stating the 
fact that the Government elephants had 
always been acoustomed to get fodder from 
the bheel with the permission of the zemin- 
dar, and he therefore desired the plaintiff to 
prove that he was entitled to the ownership 
of the land, and asked how it was that he 
had made no previous application for pay- 
ment, Some correspondence then took 
place between the Commissariat Officers and 
the plaintiffs, to which it is not necessary to 
‘allude more particularly here, exoept with 
reference to the letter of the 17th uf 
Augost in which the Commissariat Officer, 
after denying the plaintiffs claim for any 
grass taken by the elephants during the 
period for which he made a demand, offered 
to enter into some arrangement for the sup- 
ply of fodder for the future, and asked what 
terms the leesee of the property was pre- 
pared to agree to. The plaintiff in his re- 
ply to thia letter, dated the 19th of August, 
demands either 8 annas per head per day 
for each elephant taking fodder, or at the 
rate of 5 maunds of fodder for the rupee. 
This arrangement the Commissariat Officer 
promptly rejected, and so far the correspond- 
enoe closed with an expressed determina- 
tion on the part of the Commissariat Officer 
to have nothing further to do with the plain- 
tifPa jheel and to remove the elephants olse- 
where. A fow days after this the Commissary 
General thought of applying to the semindar, 
and got in return a letter from Baboo Poorno 
Chunder Roy in which he declared that he 
had no intention whatever of taking psyment 
for any fodder which might be required 
for the Government elephants, and that the 
Commissariat Officers might still take fodder 
from the jheel as usual, only that care should 
be taken that no damage be done to what 
the Baboo calle“ the subjeots,” by which 
term we presume the Baboo means the 
tenants or people holding some rights in the 
jheel given by’ himself. 

The next communication made by the 
plaintiff to the Oommissariat Officer was 
through his solicitor, and in this he demanded 
a sum of 6,000 rupees as the price of the 
fodder which the Government elephants had 
consumed. The only reply given to this 
letter was that the Gemmiesariat bad taken 
the dul because the zemindar had permitted 
it. Onthis the plaintiff brought the present 
soit, and he valued it, after taking advice ag 
to how far he was likely to succeed, at 
rupees 1,817. . 


* 
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The defence is generally that the moment 
the Commissariat Officer was aware of-the 
plaintiff’s claim, and found that he was un- 
able to come to any arrangements with him 
as to the price of the fodder, he at once 
withdrew the elephanta; that he had gone 
no wilfal damage ; and that tho plaintiff was 
not entitled to succeed. 


The first Court settled the plaintiff’s claim 
at rupees 658-8 annas with proportionate 
costs. The Judge, on appeal, whilst apparent- 
ly admitting that the Commissariat elephants 
did take fodder from the pleintiff’s jheel 
from the 9th to the 19th of August, refused 
to allow him any payment for that period, 
on the ground*that he had monstrously 
exaggerated his claim in the firat instance 
and ought to get nothing ; and in support of 
his order he cited a decision of this Court 
in the case of Thakoor Luleet Narain Deo, 
plaintiff, appellant, versus Jaggernath Misser 
and another, defendants, respondents, pub- 
lished in Volumes VIII, Weekly Reporter, 
page 476. He, therefore, dismissed the 
plaintiff’s case in toto with all costa. We 
think that this decision of the Judge cannot 
be sustained, 


In the firat place, the decision which he 
quotes from the 8th Volume, Weekly Re- 
porter, does not apply ; because in this case 
there was undoubtedly a ground, though 
probably a small one, for the plaintiff’s con- 
tention, and we cannot find that the defen- 
dant took such steps as he certainly might 
have taken to prevent the suit coming into 
Court. From the very first, he seems to 
have kept the plaintiff at arms’ length and 
did not make any offer of paying what, 
even according to his own admission, was 
due to the plaintiff for dal consumed by the 
elephants. 

With reference to the amount which the 
plaintiff is entitled to claim, the Judge has 
found on the evidence that the only days on 
which the Commissariat elephants took fod- 
der were from the 9th to the 19th of August 
or for a period of 10 days, The Judge bas 
refused to believe the evidence adduced by 
the plaintiff, which went to show that the 
elephants consumed the plaintiff’s dnl from 
the 5th to the 26th of August, and after- 
wards for some 15 days in October, 


Taking this finding of fact as the basis on 
which to make a calculation, we consider that 
according to the defendant’s own showing tha 


plaintiff ts entitled to the value of the grass 


N 
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which the Government elephants consumed 
during 10 days. We find also that the 
number of these elephants is shewn by the 
evidence to have been 70. As to the price 
of the dul grass, there is no spesial evidence 
on the record to show with any clearness 
what the value of it was when taken from 
the jheel, although there is some as to its 
value when taken to the market; but it is 
proved by the evidence of the Commis- 
sariat Officer that Government was in the 
habit of paying ite Mahouts 4 annas a day 
for the expenses of dul grass, and there- 
fore we think that we should not be fer 
wrong in setting down the value of the 
grass consumed at 8 annas per head per day ; 
and 8 annas a day on a total of 70 elephants 
for 10 days wonld make a total sum of 
rupees 181-4 annas,—and this amount we 
consider that the plaintif is entitled to re- 
cover. 


There remains the question of costs. It 
has been argued on the part of Govern- 
ment that this suit was brought without the 
slightest -foundation ; that it was a mon- 
strously exaggerated suit; that noattempt was 
made to settle matters without coming into 
Court; and that the Government were bound 
to come in and defend their interests, as the 
plaintiff had made it impossible by his ex- 
orbitant demands to come to any settle- 
ment. Baboo Unnoda Pershad Banerjee, 
the Senior Government Pleader, therefore, 
contends that the usual rale in cases in 
which the decision of the lower Court is 
pertly upheld and partly reversed should be 
followed, namely, that the costs should be 
made payable in proportion to the amounts 
decreed and dismissed. On the other hand, 
if is contended that the Government, though 
knowing of the claim made and admitting 
that a certain portion of it at all events was 
correct, there being no denial on the part 
of the Commissariat Officer that the Govern- 
ment elephants had been fed on the plaintiff's 
jheel, made no attempt to settle that por- 
tion of the case, and did not even pay into 
Court the value of the dul admitted to have 
been used for. 10 days, but forced the plaint- 
iff to come into Court. 


We think that on the whole the fairest 
way would he to order that each party 
should bear their own costa. Had the de- 
fendant endeavoured to put a stop to this 
litigation, and offered to pay into Court the 
amount due on account of the 10 days for- 
age, we should have had no hesitation in 
ordering that the costs should be fixed in 


AWPORTHR. Rukage. 467 
proportion to the amounts decreed and dis- 
missed on either side; but to do so in this 
case would be to take away every advantage 
which the plaintiff will get from this decree, 
and to give the Government a pecuniary 
benefit to which it ia rot entitled ; for on a 
calculation made by us of the costs as they 
would be on this basis, we find that the 
Government would be a gainer, although it 
loses the suit, by some 20 or 80 rnpecs. 
Now, as we think tbat the plaintiff is 
entitled to some part of bis claim, it would 
be manifestly improper to take away from 
him the entire benefit of the decree, by pass- 
ing an order for costs. which would make 
him Hable to the defendant for a larger som 
than that which he will himself recover. 


We, therefore, modify the order of the 
Judge as above stated, and direct that each 
party bear his own costs. 





The Ist Msy 1871. 
Present : 


The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon'ble G, O. 
Paul, Judge. 


Sale by manager of joint family pro- 
porty—Oonsent—Presumption. 


Case No, 2198 of 1870. 


Special Appeal from a. decision passed by 
the Judge of 24-Pergunnahs, dated the 
28th July 1870, reversing a decision of 
the First Subordinate Judge of that Dis- 
trict, dated the 19th February 1870. 


Gopal Chunder sage eet (Plaintiff) Appel- 
t, 


VET SHS 


Raj Kishore Lahoory and others 
ants) Respondents. 


Baboos Bama Churn Banetyes and ORs 
der Misres for Appellant. 4 


Baboo Hem Chundar Banerjee for Respond- 
ents, - 


(Defend- 


through bis’ third 
an infant. Not long after, R X 
which he sold 


~ 





ae eae From that 
and L N D did dot ap but R E 
Judg the lower Court's fin 
held that as ag abana of age at the 
t 8 e 
i a ue apia 


‘Norman, C. J.—Tue plaintiff, Gopal 
Chundet Lahoory, the special appellant bè- 
ford ts) wak thé eon of Nobo Kishore, the 
third of fivé dons of Ram Scohder Lahoory. 
„On thé death of Ram Boonder Lahoory, hfs 

n Raj Kishore, ee th ihe 

pis iat of the family Bro Hop phasis 
That: timo beldg ai 
died | in Assin 1258. ih ee ni ae 
ant Raj Kishore pgrohased, certain land in 
Ponchannogram, which, on the 4th Magh 
1266, he sold to onee D and Harro 
Soonduree Dhdéed, wHo dre How represent- 
ed by the defendants Harro Soonduree and 
Lukhee Narainee Dassee. 


a plaintiff brings thls this = opt that 
Pi ak ere so pardhased Pact ings 

was porchased with the ie belong 

the jojnt funds of the family, and nei 
kiore old it Sinan "eat. to, 
monse and Harro Sõondüree. The defendant 
Raj Kishore, addnced à great, deal of evi- 
dence to show that the property was his own 
ahd that it was purchased dnt of His owh 


fonds, His.case is that he gold it to Ro- 


‘moneé and Harro Soonduréé to pky his Own 
debt. He-puts forward, in à somewhat in- 
direct way, a sfatémefit that he sold the 
property for his own purposes ; but in the 
Svidence he states that “the gale tdok ‘placd | p 
in the presence of the plaintiff, Gopal Ohon- 
der Lahoory, and he attempts to show that 
Gopal Chunder oodaiinfet to the sale. 


and other docunants put in by Raj Kishore 
to prove that the money ont, of which this 
propérty was pirchifsed belonged & him aro 
fabricated, aiid that the praperty was really 


t of th te 
a ou of o joint funds, and by its Kishore the Judg e ought not to havo giyen 


‘adjddges to the ‘plaih tiff vile«fo 
share of the property in suit, 


3 From thet decroedinrro Sqqnduree and 
Lukhee Sea did not appeal to the J vite 


did sppeal. ‘J 
pat eap aie Wrtuplou ibe we dng fin ding 
af Tower ‘Cour poh the facta is oo 
kaa Pacey ts 
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sale in 1266 the joint ce of the plaint- 
iff add the other méthbers of the Joint 
family, He shys, however} that “the judg- 
“ment of the lower Court ought to be ra. 
“ versed and the suit ought to be dismissed. 
“It is admitted that Raj Kishore was the 
“ manager of the joint estate up to 1270, and 
“that in that capacity hè. bought and sold 
“properties on account of the joint estate, 
“ At thé time of the sale of the property In 
‘question, the plaintif was some 28 years 
“old; but he did nót object to the séle,—-he 
“allowed Raj Kishore aud the purchasers td 
t complete e transaction.” The Judgé 
then says :—“ I apprehend that the purcha- 
“ sors werd justified in parchasing from the 
“reodgnizéd manager, and that the plaintiff 
“was a consenting party to the sale and is 
“bound by the acts of the defendant.” He 
then ‘goes on to say that the plaintiff “ oan- 
“not recover possession of the property, 


Rukngh. 















“which Kishore sold while he was 
“thé re Asi thankgér ‘and ageht óf the 
“family.” 

Now, we think that thera wonld have been 
very, great force in thepo, ob na, of thé 
Judge, .if the, Sereda, Induréa 


and Juukhee Nara ne cone before him 
on the appeal ani Toutes that they bonght 
the property in w on th Praag 


ation, implied by the oonduat 0 the now 
plaintiff in having been, ba iss at, and not 
dingentiog m, , the tale. T t is olear, how- 

real interoat 


ever, that these ladies have no 
whatever in. aa ier Thad 3o do = come 
forward. ot poa at jiy 
T any mal t as purehi rom 
hore. 

` Tt ia dt THY bdëo of Raj Kishoke thit thé 
plaintif ‘corderited ‘to the salb bf this pro- 

erty ak a portion ‘of thé Joint property, 
tiers ta ho evidelicé whatever that hè cbn- 
bonted, to fhe bAlé of this property as thè 
of Bèj Kishóře. Whitever rights 
Hurto Sóondúree Dassée and Likhee Na- 
Talheo Dhstds might have beeh able tb baild 
on thé prégamption of thd ‘consent of thé 
plaintif ‘to the adld, We ‘think ‘that Raj 

Klhhóró ‘chunot fold wny right upoh sach 
presumption, and that dpon the appeal of Baj 


in ‘favour, of those two ladies, who 
did ‘not objeqt by appeal to the 
pan of the first Court. 


think, therefote, that the decision of 
the yen fhust be reversed, ‘dnd the deci: 
ifon of tha: lower Coadrt res with ‘costa 
és agaist the deferdaitt Raj ‘Kikhore. 
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; I thitik tt $d iitibobstble, Updn ihe deviden 

Thé Ist May ter; as it tanin O oo i tg : ibe 

Present: any than tha Ta a ryt 

having a sent ofi R ow, & ryot 


The Hon'ble J: P; Norman, Offloiati 
Chief Justice, and the Hon’ble G. C. Paal, 
Judge. 


Sub-lossces—Rights of occupancy. 
Cabé No. 2625 sf 1870. 
pee Appeal from a decision ‘passed by 
the Subordinate Judgs of Jessore, dated 
the 14th September 1870, affirming a 


decision of the Moonsiff of Magoorah, 
dated the Brd December 1869, 


Nil Komul Bein (Plaintif) Appellant, 
versus 
Danésh ‘Shaikh sous of the Défendants) 
Respondent. 
Baboo Grija Sunkur Mojoomdar for Ap- 
péllant. 


Baboo Bipro Doss Mookerjee for Re- 
spondent, 


By! 12 yee a iyot does ‘not T 
of banay, if ths land kas Been b-let ‘to htin 
ee sg ge by car ip uray 
of oconpancy, 
Norman, C. J.—THm fabta ‘Of this Gate 
are as follow :— 


AY person of the name ‘of Titodram Tantee 
held a small quantity of Iand (it does Bet 
appear how e as i a the plainti 
for some years. Jn 1260 he under-let a 
portion ‘of the land ‘to Danésh Shaikh and 
others, who are'the defendants in the 'pre- 
sent suit. In 1276, Titooram being in ar- 
rears of rent absoonded and relinquished 
his tenure, upon which the plaintiff brought 
this suit for possession against Danesh Shaikh 
and others to get possession of the portion 
of the land which had been under-let by 
Titooram Tantee to them. The plaintiff's 
title then is that the land was his property, 
and that it was under-let to the defendants 
by a tenant whose title has now expired. 
Therefore, unless the defendants can make 
out some title, the plaintiff must get a decree 
for possession. 


1 ? ' 
_ The defendants show that since 1260 
they have been paying rent as tennnts from 
year to year to Titooram. The pottah 
gtaitted to Titooram has not besh put fn,— 
and it does not appéar what the ‘nature of 
his holding wis. 


ahhg | onltivating of holding land for 12 


ears 
does not acquire a right of obotipatiy, if 
the land which he has- been cultivating 
has been sub-let to him . for a term, or year. 
by year, by. & ryot having a right of 
occupancy. That is the express provision 
of Section 6; and it appears to me probable 


that the facts of the present oase met 
Within the fordi of that enactment, 
Titoorain any right ter than that 
which I have sip , the Ayan ve 
failed to prove it; and it is for : 
show ‘that the tat some title which t 


can sèt up to the plaintifi’s ¥ right 
of absolute noaei n to the land in ques- 
tion. 


. For these reasons, |t appeers to us that 
the decisions of the Courts below must be 
reversed, anda decree will pass adjudging 
possession to the plaintiff of the piece of 
land in dispute with costs in at the 
Courts. 


Paul, J.—I ooncur. 
3 A — 
The 2nd May 1871. 
` Present: ; 


The Hon’ble J. P. Norman, O 7 Chief 
Justice, and the Hon’ble G. , Judge. 


Privy Ò ọoreo— aS 
eeit eE 18 eia Er 
Case No. 44 of 1870. 


Hiscellansous Appeal Jrom an order passed 
by the Judge of Purneah, dated the 29th 
anuary 1870, 


Rajah Ahmed Bess (Judgment-debtor) 
Appellant, 

- versus 

Mussamut Khojoorunnisa (Decree-holdar) 
Respodgnt. 


The Advocats ‘General and Messrs. Q, 
Gregory anf C., Gregory for Appellant. 


Messrs. J. H. B, Money and R., E. Twidale 
e fot ‘Baspondeht, 
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Where a decres of the Privy QOounell ordered pot- 
session with mesno profits but without interest: 


Hern that the dearce did not interfere with the 
_ power of the Judge who executed it to award interest 
under Section 10 of Aot XXIIT of 1861 on the aggre- 
gato som adjudged, and costs from the date of decree 
date of payment, 

Norman, C. J.—Tuts is an appeal againat 
the decision of the Judge of Purneah in the 
execution of a decree of Her Majesty in 
Oouncil. 


The decree directs that the appellant in 
the original suit, Syed Enayet Hossein, shall 
be “ put into possession of 21-120ths of the 
“ half of the semindary together with the 
“ mesne profits of the same, whereof an ae- 


“ count is to be taken against the respond- |' 


“ent from the 16th February aes but 
“ without interest.” 


After two several remands by this Court, 


“the account has ultimately been taken and 


has resulted in a final decree for rupees 
94,114 and 2 annas, with oosts bearing in- 
terest at the rate of 12 per cent. per annum 
from the 8th of January 1870 till date of 
payment—the 8th January 1870 being the 
date of the final decree awarding such mesne 
profits to the plaintiff. 


From that decision, an appeal has been 
presented by the defendant, and two principal 
points have been taken. 

The first is that in estimating the mesne 
profits, the defendants ought to have been 
allowed something for the wages of the 
amlah and servants engaged in making the 
collections. 


The Judge has disposed of this matter by. 


saying that in the decision of the High 
Court of the 80th November 1864* it is 
ruled that 10 per cent. cannot be allowed on 
the mostajiri jummah for amlah expenses, 
and he says—“ This order is quite reasonable 
“í as the rents colleoted were not on the de- 
‘hates jammah, but on the mosatajiri or 
“ farming leases.” He goes on to say :-— 
“ This claim is put forward in addition to 
“ those under objections 285 and 286, and is 
“ most unreasonable, as the sum claimed as 
“ a deduction is again entered in those two 
“ objections.” The High Court has already 
“ ruled that such a claim is untenable, and 
« it is therefore rejected.” 

The appellant’s Counsel has referred to 
the evidence taken ff'662, and which goes 
to show that the dafeudeat's expenses for the 
servants employed in collecting the mostajiri 





* 1 W. Ra Mis., p. 20, 
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jummah were at the rate of rupees 1,504 
monthly, which would bring up the expense 
of collection to an amount much larger than 
what it would be if calculated at the rate of 
10 per cent, on the gross collections, 


Now, it is impossible to shut our eyes to 
the fact that in making collections from far- 
mers holding considerable tracts of land the 
cost of collecting the rents and of keeping 
the account is very small. We think that 
the Judge may be right in supposing 
that all the expenses for the amlah required 
for this purpose were included under an 
item called ‘‘ miscellaneous expenditure oon- 
tained in the jummah-khuruch account.” 


We observe that in the former decision, 
which was passed on the 16th June 1868, 
the Judge refers to this miscellaneous ex- 
penditure or “ durbar expenses” as “ charges 


“t for stationery, cutcherry expenses, and 


“ wages of amlah, servants, &.” 


Tho details of this expenditure are not 
before us, and we are not in a position to 
say that the “miscellaneous expenditure” 
may not contain some items of charge for 
wages of servants employed in the cutcherry 
and in keeping the accounta, as distinot 
from the wages of servants employed in 
making the collections from the ryote or 
tenants of the land. 


At any rate, if the ‘miscellaneous ex- 
penditure” does not include the outcherry 
servants, so far as wo can see the defendant 
has not put forward any claim for the ex- 
penses of such servants or attémpted to 
support such claim by any evidence. 


The defendant’s claim seems to be pre- 
olsely that whichthe Court disallowed when 
put forward in another shape on a former 
occasion. 


If this Court, when the matter was before 
it on the former occasion, had considered 
that the defendant’s claim for the wages of 
the semindary servants at rupees 1,504 per 
month gould be sustained, and if the evi- 
dence of the witnesses examined in 1862 
had been treated as trustworthy, the Court 
would not have disallowed a claim at the 
rate of rupees 10 per cent, which would 
have been less than that which, if those - 
witnesses are to be believed, the defendant 
actually expended in making the collec- 
tions. 


We think that this claim of rupees 1,504 


a month is preposterous, and it is the only 
one advanced by the defendant, 
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We are disposed to think that he has been 
treated only too liberally in some of the 
allowances that have been made to him. 


The next point taken is that interest 
ought not to be allowed from the date of 
the final decree for mesne profits, because 
the Privy Council did not allow interest. 


It appears to us that this argument pro- 
ceeds upon a fallacy. “The Privy Council 
decree is that the appellant in the original 
suit be ‘putin possession of 21-120tha of 
“the half of the gemindary, together with 
“ mesue profits of the same, whereof an so- 
“ ogunt is to be taken against the respondents 
“from the 16th February 1862, but witk- 
“out interest.” The order of the Privy 
Council, therefore, is that In taking the ao- 
counts of the mesne profits, interest on the 


arrears of mesne profits should not be allowed, | 


gud accordingly such interest has not been 
allowed. But the 10th Section of Act 
XXIL of 1861 empowers the Court, where 
a sum of money is decreed to the ‘plaintiffs, 
to award interest on the aggregate sum ad- 
judged and costs from the date of decree to 
date of payment. Now, there is nothing in 
the decree of the Privy Council whioh in- 
terferes with the power of the Judge to 
make the order which he has properly made 
under that Section. 


We, therefore, dismiss the appeal with 
costs. 


t 


Mr. Money for the respondent has made 
gome objections which it is not now neces- 
‘sary to enter into. 


One of his objections might have been 
pressed before, or it might have been brought 
to the notice of the Court by application for 
a review. The matter has been long sinoe 
disposed of. Mr. Money’s olient did not 
express any dissatisfaction with the order 
when it was passed. It is too late to take any 
“objection at this stage. It refers to the ex- 
penses of the Emambara, His cross-appeal 
must also be dismissed, 


We modify*the decres of the Lower Ap- 
pellate Court by allowing interest at the 
Fate of 6 per cent, on the amount deoreed. 
-We allow 25 gold mohurs as the costs of 
this appeal. 


‘AML 





The 2nd May 1871, 


Present: 


The Hon’ble H. V. Bayley and Dwarka- 
nath Mitter, Judges. 


Butwarah—Rogulation XIX of 1814 
—Fitle—Jurisdiction—Bight of auit 
— Possession. 


Case No. 2858 of 1869. 

Special Appeal froma decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 27th July 1869, reversing a 
decision of the Moonsiff of Tegrak, 
dated the 29th January 1869. 

Mr, H. Spenoer (Plaintiff) Appellant, 
versus 

Puhul Chowdhry and others (Defendants) 

Respondents 


Mr. G. Gregory and Baboos Umurnath 
Bose and Toolsee Dass Seal for Appellant, 


Mr, C. Gregory and Moonshee Mahomed 
Yusoof for Respondents, 


the 
law have no j an. ona aa 
of t and title fncshares yaad. ihare nO~ 
hing tn XIX of 1814 or any serial ae 
tion to bar main asut ina Civil 


at ee share 
than that recorded in his name a butwarah in the 
paper of partition, , 


Mitter, J.—Wa are of opinion that the 
Lower Appellate Court has erred in holding 
that the failure of the plaintiff to appear be- 
fore the Collector within the period pre- 
scribed by Clause 2, Section 4, Regulation 
SIX of 1814, is suffleient to bar the main- 
tenanoe of this suit, ' 


_It is true that Section 20 of that Regula- 
tion says “the determination of the Board 
of Revenue or Board of Commissioners on 
the paper of partiti ll be final.” Bat 
this Section evidently refers to tbose ques- 
tons only whigh oan be legally determined 
by the authorities mentioned therein. Now, 
it is beyond all dispute that Revenue autho- 
rities acting under the Butwarah Law have 


N 


~ 


H Olt 


jurisdiction to assess a certain jumma on 
certain shares, but have no jnriediction to 
determine any disputed question of right 
ey ee in shares. “It follows, therefore, 
f the prpyisions of Geotipn 20 gapnof 
urged 4 a begs the Aegan? of as 
present sult so far as the question of right 
and title’ is involved in it ; while, on 
the other hand, the Civil Court has no power 
to interfere with the division of the lands 
and jamma, which {a g matter within the 
exclusive jarisdiction of the Revenue autho- 
ritles, and that portion of the plaintiff's 
prayer by whioh ha seeks to haye a re-dis- 
tribution of the lands and Government 
revenue must therefore fall to the ground. 
But there is nothing in the Bat Law, 
or o ulatio are 
ae of to ee rete Seu Glan ther 
entertaining this spit {qr the declaration of. 


the plaintiff's right to a er B than 
that | in hjs name in mi paper of 
partition. Suppose, for instanoe, that a But- 


wera is made by the Colleqter at the in- 
va ans, age, br 2 


nterest contended 


‘that ‘the real owner of that estate would be 


Par by such a Butwarah from briag- 


i 38 

a givil spip for the eetablishment of his 
Hebb arel berate be hi nog appar be- 
fore the agp Ta the fifteen ove 
owpd b Bocong S o urt 
gonm oF i e acd pede 
when he is fully prepared to show that his 


‘failure to do so arose from causes perfectly 


beyond his sontrol, such as absence in k 
forpign country, minority, Ipnigey, $o Su 
a .canstrustion js ag WAY warranted by the 
provisions of Section 20. ‘This view was 
tsken by a Division Bench of this Court in 
decision in a Special Appeal No. 2420 of 
1870, 20th of, March 1871:* © oe 


It has been by the respondent that 
the plaintiff has to thank himself for the 
injury he complains of,*inasmuch as there 
was nothing to prevent him from appearing 
before the Collector within the time required 
by jaw 3 and that this Gourt ought, there- 
fore, to refuse to eee which is 

e ly far declaration of title, in the exer- 
else of the daoiiou vested in it by the 15th 
fection of the Code of Civil Procedure, This 
objection cannot be allowed at this last stage 
of' the prqcsedingar=ekiewas not raised in the 


* +? 


Coukt of first ingtance, ang ‘as that’ Oourt 
tt Fy a: 


in - 
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has given a deprep tp the plaintiff upon the 
merits, if would he improper for ys now to 
dismjes this qnit on the atrength of an ohr 
jection which, it must be admitted on all 
aides, doos not affect the real justice of the 
oase. 


It has been further urged that the plainte 
iff is not entitled to have his right declared 
in an pndivided 2 annas 11 gundahg ang 
l cowree share in the semindarpe, notwithr 
standing the bu¢twarah which was daly 
made according to law, and as this ip what 
he has asked for in his plaint the spit cgn- 
not be maintajned in its present form. This 
objection ia a technical one only. There is 
no dispyte as to the plaintiffs title tp a 2 
annes gpd 10 gundahs phare, and ap the 
Revenue authorities have asaigned tq him in 
Jieu of that share certain specifig Jands with 
a certain amount of Government rpyeppg 
assessed thereupon, pone of fhe parties 
litigant can compleig if the plaintiffs rigo: 
to those lands is declared in this sujt. 
real pontest hetween the parties ja about the' 
extra additional share pf 1 gundah and 
1 cowree claimed by tho plaintiff But if 
the plaintiff can show that he is juatly enp 
titled to that share also, and if af the same 
time it is fognd to have been allotted by the 
Revenue authorities to any one of the de 
fendants, we see no legal reason why the 
Court should refage in this guit to declare 
his title to the same, treating him asa sharp, 
holder to that extent only in the putee in 
which it may have been so included. Jus- 
ties requires that our Cqurts should always 
try, as far as they legally pan, tp ayoid caus- 
ing multiplicity of litigation 3 and, in the abe 
senoe of any valid objection affacting the 

its of the case, we should be wro 

Satie le wae merely for a mere formal 
defect in the plaintiff's prayer—a defect which 
can be easily cured by our decrees without 
interfering with the substantial rights of 
any of the parties concerned in this litiga- 
tion. If the plaintiff's allegations are cor- 
reot, there can be no doubt whatever that 
some of the defendants at least, if not all of 
them, have got by the butwarah a larger 
share than that to which they are justly en- 
titled ; and there is nothing whatever in 
the circumstances of this case to prevent 
the Gourt from doing complete justice be- 
tween the parties by declaring in this 

puit that the plaipsiff is entitled fo the ag 
tional share in question ont of the putecs 
assigned to those defendants by the buf- 
warah. 


amana etandan a aiea. tly 
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Lastly, it has been urged that there is no 
satisfactory proof that the plaintiff is still in 
possession of the additional share in ques- 
tion, and as the suit is one for declaration of 
title and confirmation of possession the 
Court is bound to diemiss it in the absence 
of such proof. This objection ts founded 
upon a mistake. The plaintiff has given 
ample evidence to prove his possession. 
That evidence is strongly corroborated by 
the testimony of eeveral witnesses examined 
by the defendants themselves. But be this 
es it may, it is clear that this was not one of 
the issues raised by the defendants in the 
Court of first instance, and they are not 
entitled to raise it now at this late stage of 
the cause. If the plaintiff can show that 
he has a title to the additional share in ques- 
tion and that that title is not barred by lapse 
of time, he should not be denied the decla- 
ration he has sued for merely because he 
might have been ousted by the defendanta 
under the colour of the butwarah proceed- 


ings: 


We, therefore, remand this case to the 
Lower Appellate Ooart for a decision upon 
the merits with referenoe to the issues laid 
down by the first Court, and with reference 
to those issues only, 





The 2nd May 1871. 


Present: 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Application for execution — Limita- 
tion-—Seoction 7 Act IITTI of 1861. 


In the matter of 


Taruck Chander Chuckerbutty (Deeree- 
holder) Petitioner, 


Cdr sis 


Horo Ohunder Ohuckerbutty (Judgment- 
debtor) Opposite Party. 


Baboo Bhowanse Churn Duti for Petitioner. 
e 
No-one for Opposite Party. 
A decres-holder having allowed the term of 3 


years 
to few of - 
ie te within « vay y Frés pay Dafoe apply 
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appir to the oase, Section applying only sults 
dramissed under the provisiona of Beotion 5 of that 
At. 


Kemp, J.—TxH1s application for the ad- 
mission of a miscellaneous special appeal 
must be rejected. It appears that on the 
26th March 1870 the applicant was told to 
deposit tallubanah withio 6 days. He failed 
to do so, and on the 7th of April 1870 the 
execution case was siruck off. On the 17th 
April 1870 the applicant applied to have 
the case restored. It appears that the first 
Court allowed the case to be restored, but 
the Judge of Hooghly reversed that decision. 
The grounds given by the Judge we consi- 
der to be grounds with which we cannot in- 
terfere in special appeal. The Judge finds 
that the application of the 26th of March 
1870, which, we may observe, was made 
when only a very few days remained of the 
3 years allowed by law, was not a bord fida 
application. 


It ia also olear that on the 17th of April 
1870, when the applicant asked for the re- 


pstoration of the case, he was barred by limit- 


ation. It has been attempted in argument to 
show that Section 7 Act XXIII of 1861 ap- 
plies to the present case. On turning to that 
Seotion, we find that it applies only to suita 
dismissed under the provisions of Section & 
of that Act, that ia to say, if it be found 


. {| that the defendant has not been served with 


summons to appear on the day fixed for him 
to appear, and in consequence of the failure 
of the plaintiff to deposit within the time 
allowed him the sum necessary to defray the 
cost of service of the summons, the Court 
may order the suit to be dismissed. It is iu 
such a case that Section 7 will apply, and 
under that Section the plaintiff is at liberty 
to satisfy the Court that there” was a suffi- 
cient excuse for his not making the de- 
posit. 


Now, that Section clearly does not apply 
to this case. In this case, we have an ap- 
plicant allowing hia time for execation to 
ran to within a very few days of 8 years 
before he makes any application at all. 
Then the application made is found not to 
be bond fide. Five daya are allowed the 
petitioner to pay the tullubanah, and with 
the knowledge that his fir application was 
made within a yery akermtime of the expiry 
of the term of three years, he still neglects 
to pay tallobanmh. We think thet the Judge 
has held rightly that the application was 
barred, and we rejeot this application, 

+ 


D 


474 Croit 


THE WEEKLY REPORTER. 


Rulings. [VoL XV.. 





The 8rd May 1871. 
Present: 


The Hon'ble J. P. Norman, O 
Justice, and the Hon’ble G. Loch, Judge. 


Dependant talookdars — Regulation 
we nue VIII of 1793. 


Case No. 2189 of 1870 under Act X of 
1 


Special Appeal from a decision passed by 
the Judge of Jessore, dated the 14th July 
1870, affirming a decision of the Deputy 
Collector of Baghat, dated the 80th No- 
vember 1869. 


3 
Rajah Buttyanund Ghossal (Plaintiff) Æp- 
i pellant, , 


persus 


Huro Kishore Datt and others (Defendants) 
Respondents. 


Baboo Hem Chunder Banerjee for 
Appellant, 


Baboo Kalos Mokun Doss for Respondents. 


The “ dant talookders” mentioned in Regulation 
VIII of 1738 are actual proprietors, not merely talook- 
dars whose talooks are held under documents granted 
Dy, propels whioh do not transfer pruperty in the 
- \ 


Norman, C. J.—TH1s is a suit to recover 
arrears of rent at an enhanced rate after 
service of notice under Section 18 Act X 
of 1859. 


The suit has been dismissed by the Lower 
Appellate Court upon the ground that the 
defendant’s holding is a dependant talook. 
The Judge says—if the plaintiff considers 
himself entitled to enhance the rent of the 
defendant, he must proceed under Section 
61 Regulation VILI of 1798, and not under 
Aot X of 1859, 


We are wholly unable to understand upon 
what ground the Judge supposes that the 
tenure, appareufly created by the Soondar- 
bans Commissioner in 1257 under the name 
of an ousus talook while the land was in 
the possession of the Government as a khas 
mehal, can be treated as a dependant talook 
within the meaning of that term in Regu- 
lation VII of FaSk he “ dependant ta- 
Joukdars’” there spoken of are talookdars 
being actual proprietors of the: lands com- 
posiug their talooks, as described in Section 
5 of that Hegulation, Section 5) does nut 

6 


fficiating Chief | 


include talookdars whose talooks are held 
under writiugs, sunnooda, or other docaments 
granted by proprietors of lands which do 
not expressly transfer the property in the 
soil. These persons, as will be seen from 
Seotion 7, are treated under Regulation VIII 
of 1793 as lease-holders only. 


The defendant is clearly an under-tenant ; 
and if he is able to establish a right to ex- 
emption from enhancement when the case 
goes back for trial before the Judge, it will 
be on sqme grounds of which we know no- 
thing at present. - 


With these observations, we remand the 
case to the Judge for trial. . 


The costs in the lower Courts and of this 
appeal will abide the ultimate result of the 
sult. 


The 8rd May 1871. 
Present - 
Dove 


The Hon’ble J. P. Norman, Officiating Chief 
Justice, and the Hon’ble G. Loch, Judge. 


Imakhoraj grants—Kesumption—Sce- 
tion 10 Regulation XIE. 1793 — 
Landlord and tenant, 


Case No. 2549 of 1870. 


Special Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
22nd September 1870, affirming a deci- 
sion of the Moornff of that District, 
dated the 29th June 1870. 


Rance Shama Sooduree Debia (Plaintiff) 
l Appellant, 
versus 


Seetul Khaw and others (Defendants) Re- 
spondents. f 


Baboos Mokinese Mohun Roy and Sreenath 
` Dass for Appellant. 


Baboo Pitumbur Chatterjee for Respond- 
enta 


Whero grants for holding lands axempt from pay- 
meat of revenue have been made sinos lst Desember 


right in the estate takes Beotion 1 

t Bendy ke ie le nde ulred. 
o Eis an 

to collect tHe rorta Om keah labia st the rates of tha 

A decres therefore the zemin- 

s right to assoss 100i on lands under such 


grants, establishes, as between bim and ths person in 
possession, the relation af landlord and tenant, 


Oiol 





Norman, C. J.—THi1s is a suit for agsess- 
ment of rent and for a kubooleut fn respect 
of certain lands formerly held as lakheraj, 
and in respect of which a decree in a suit 
for resumption was passed in 1862 declar- 
ing them liable to be assessed to the pay- 
ment of rent, and the plaintiffs right to 
assena such rent, - 


The decree in that suit is in evidence. 
Tt recites the substance of the plaint, which 
stated thet as the defendant held the lands 
nów in question as invalid lakheraj, the 
plaintiff brought his suit to resume and 
neseas the lands as appertaining to the ta- 
look belonging to the plaintiff. 


The lower Courts have dismissed the 
plaintiffs suit, holding that a decree ina 
resumption suit under Regulation XI of 
1819 cannot create the relation of land- 
lord and tenant between the parties, and 
therefore that thie suit will not lie. They 
refer to a decision of the High Oourt in the 
caso of Madhub Chander Bhadooree, re- 
ported in the 12th Volume of the Weekly 
Reporter, p. 442, 


From that decision there has been an 
appeal to this Court. In determining the 
question of the liability of the defendant, 
who oontinued in possession after the de- 
cree in the former suit to pay rent to the 
plaintiff, after notice, under Section 18 of 
Act X of 1855, we must see what is the 
nature of the right which the defendant 
has in the lands in question. Now, on re- 
ferring to the decision in the 12th Weekly 
Reporter, page 442, and Regulation XIX 
of 1798, Sections 6 and 9, it appears very 
clearly that where lands, not exceeding 100 
beegals, alienated by a grant made prior to 
the lst of December 1790, are resumed 
under Regulation XI of 1819, they become 
liable to payment of revenue; and thereupon 
the revenue assessable on such lands belongs 
to the person responsible for the discharge 
of the revenue of the estate. The land ad- 
judged to be subject to the payment of 
revenue isto be considered as an inde 
pendent talock. Section 9 shows how 
the revenue is to be assessed on resumed 
lands held under sach a grant The 
prodnoe is to be ascertained by the proprie- 
tor to whom the revenue is payable, who is 
to submit the accounts of it to the Collector, 
and the Collector is to fix the revenue to be 
paid from the lands in perpetuity, reporting 
the matter for the confirmation of the Board 
of Revenue. If the proprietor agrees to 
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psy the revenue required of him, he and his 
heirs and successors are to hold the lands 


on payment of such fixed revenue in per- 
petwity. 

It is clear, therefore, that = decree for 
resumption of lakheraj landa held under an 
invalid grant prior to lst December 1790 
does not vest the proprietory right in the 
xemindar who resumes, or make the former 
Inkherajdar liable to the payment of any rent. 
That is substantially the deoision in the 12th 
Weekly Reporter, page 442, 


Bat where grants for holding lands ex- 
empt from payment of revenue have been 
made since Ist December 1790, and the per- 
son who succeeds to the proprietory right 
in the estate, acting under the authority of 
the 10th Section of Regulation XIX of 
1798, takes possession and dispossesses tho 
grantes of his propreetory right, he is author- 
ized and required to collect the rents from 
such lands at the rates of the Pergunnah. 
If, therefore, a decree in a suit declaring 
the right of the semindar to assess rent on 
lands held under grant subsequent to Ist 
December 1790 is made, that decree esta- 
blishes ag between the person in possession 
of such land and the xemindar the relation 
of landlord and the person lable to pay rent 
to such landlord. 


Then comes the question whether in the 
present suit this invalid lakheroj was lakhe- 
raj falling within the description of land 
held as rent-free under „a grant prior to lst 
Deoember 1790, or whether it falls within 
the class of oases where the Iakherajdar 
held under an invalid grant mede subse- 
quent to lst December 1790. Now, by the 
decree in the resumption suit the land is 
adjudged as liable to be assessed to the pay- 
ment of rent upon the grounds stated by 
the plaintiffin his plaint. Therefore, the 
decree on the face of it shows that it was 
adjudged that the land was part of the mAl 
estate of the semindar. 





Mr. Justice Ainslie, in a decision which 
has been very recently passed on the 25th 
April last,* has pointed out that, before the 
decision of Sonatun Ghose’s case, reported in 
Volume II, Weekly Reporter, page 91, re- 
sumption suits taking the form of suits un- 
der Regulation II of 1819 were usually 
brought by semindars to establish their 


d 
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Tight to assess rent upon inyalid Iakheraj 
land, whether such land was held under 
grants prior or subsequent to lst Degember 
1790. He says :—“ I do not think that we 
“oan hold all such decrees to be void, or 
“ that we are bound to hold that the existence 
“of a decree under Regulation II of 1819 
“ establishes that the grant resumed was of 
‘Cearlier date than lst December 1790. 
“Granting that the Courts acted under a 
“mistaken view of the law, we cannot as- 
“ sume, for the purpose of making those de- 
‘grees technically good, a state of facts 
“which in many cases is contradicted by 
t the records.” 


I entirely concur with Mr. Justice Ainslie 
in thinking that the mere fact of a reference 
to Regulation II of 1819, or that the pro- 
cedare under Regulation II of 1819 was 
adopted in part, does not show that the suit 
was a suit for Inkberaj land held under a 
grant prior to the 1st December 1790, 


In the present cass, so far ag I can see, 
there is nothing to lead to, the inference that 
any grant prior to Ist December 1790 was 
ever set up by the defendant. If there is 
any doubt about it, I should be willing to 
remand the case to the lower Court in order 
that an issue on that point might be tried, 
But I think there can be no reasonable 
doubt that thia was not lakheraj land falling 
within the meaning of Sections 6 and 9 of 
Regulation XIX of 1798. I entertain no 
doubt in my own mind, as a matter of fact, 
that in this case the grant set up must have 
been subseqaent to December 1790; and 
therefore the defendant had no right to hold 
as a dependant talookdar and. to have the 
revenue assessed under Regulation XIX of 
1798. i 


The suit was properly brought under Act 
VII of 1869, and ought to be remanded 
under that Act The appellant will get the 
costa of this appeal. : 


Loch, J.—I propose to add a few words 
to the judgment of the Chief Justice, as 
I was one of the Judges who passed the 
judgment reported In Volume XL. Weekly 
Reporter, page 442, 


The special appellant has pointed ont to 
us that the case now before the Court is not 
on all fours with thas) ent ; and J agree 
with him. We held in that case that where 
proceedings have been taken upder the pro- 
visions of Seotion 80, Regulation II of 1819, 


all such proceedings were proosedings for l, 
6 


A 


resumption of lands admittedly held under 
invalid lakheraj titles prior to Deoember, 
1790; and that lands which are resum 
goder that law should be assessed as pro- 
vided for by the old Regulation of 1798, 
But in the present case, there can be no 
doubt, from the form of the plaint, that the 
plaintiff distinctly claims the land as part 
of his talook and that the defendant was 
holding under an invalid Iakheraj title, 
and he prayed to be allowed to assces 
it as part of his talook, and obtain- 
ed a decree to assess it as auch. It is, 
‘therefore, clear that this was not a case 
which came under Section 80 of Regulation 
II of 1819; but was one which could be 
tried by a Civil Court, or under Section 28 
Act X of 1859. 


I think, therefore, there is no ground for 
saying in this case, as the lower Courte have 
done, that the suit for assessment is barred 
by anything that has been stated in the 
judgment reported in Volume XII, Weekly 
Reporter, page 442. And I ooncar in the 
order proposed by the Chief Justice that 
the case should go back for trial upon the 
merita, 

Appellant will have his costs in the ap- 





The 3rd May 1871. 
Present : 


The Hon’ble H. B Bayley and G. Q. Panl, 
ud 


ges. 


BHection 210 Act VIII. 1859—Brecn- 
tilon—Oertificate of administration. 


Case No, 41 of 1871. 


Miscellaneous Appeal from an order pass-, 
ed by the Officiating Judge of Purneah, 
dated the 21st December 1870. 


Danpyt Sing Bahadoor (Decree-holder) 
Appellant, 
versus 


Ranee Rajessuree (Objector) Respondent, 


Baboos Sreenath Doss and Rashk BReharee 
Ghose for Appellant. 

Baboo Romesh Chunder Mitter for Re — 

; spondent z 
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deceased judgment-debtor 
in the hands of the parties in not- 
Pttreoding coctifoate unde Ast EVIE of 1880 


Bayley, J—Ax application was made by 
the decree-hdlder that the widow and the 
daughter of the late Rajah Rajéndor Narain 
Roy be made réspondents in the oase in 
execution of the decree held by him against 
the said Rajah. 


The Judge remarks that there was à 
counter-contention on the part of the widow 
and the daughter that the property of the 
Rajah was notin their hands but in those 
of Kishore Narain, the alleged adopted son 
of the Rajah, and that a certificate was 
granted to the aforesaid Kishore Narain. 
The Judge adds that he does not consider 
it necessary tO go into that question, inss- 
much as the order for the certificate has dis 
posed of it; and he considers that the order 
declaring Kishore Narain to be the legal re- 
presentative is “exelusive,” and virtually 
decides that the applicants are not the legal 
representatives. 


Now, although we do not agree in what 
has been above stated by the Judge taking 
jt as an abstract proposition, we think that 
the law has been sufficiently carried out in 
the other substantial parte of the Judge’s 
judgment. The Judge says :—"If the late 
“ Rajah’s property or any portion of it is in 
“ the hands of his wife and daughter, there 
‘ Ís no obstacle to the adoption of immedi- 
“ ate proceedings against that property itself, 
‘ whatever it may be.” We think that un- 
der the provisions of Section 210 Act VIC 
ef 1859, the Judge is quite right in holding 
that if the widow and the daughter of the 
Rajah are in possession of the property left 
by the Rajah, the deoree-holder may follow 
that property in thelr hands notwithstanding 
a certifloate had been obtained by the adopted 
son, The words of the Section are :—‘If 
“any person ogainst whom a decree has 
“ been made shall die before execution has 
‘been fully had thereon, application for 
“ exbotitioh thereof may be made against 
t“ the legal representative or the estate of 
“ the person so dying as aforesaid.” 

s 


We aro pressed with the plea that the 
decree-holder will be prejudiced by the 
adoption of such course because the person 
who represents the property under the cer- 
tificate is a man of straw, but the question 
is not whether the decree-holder can have 


substantial guarantee for the realisation of 


s | his money, but whether the Judge ia correct 


in laws; and as stated above, we think that 
he has carried out the provisions of Section 
2)0 in holding that the estate of the de- 
ceased may be proceeded against if in the 
hands of the widow and daughter. 


In this View, we dismiss the appeal with 
coats. 


Paul, J.—I conour. 


The 8rd May 1871. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Section 55 Act XX ‘of 1866—JSuris- 
dicstion—Section 243 Act VIE of 
1859. 


Case No. 82 of 1871. 


Misocllanedus Appeal from an ordér passed 
by ths Subordinate Judge of Eat 


Burdwan, dated the 16th February 
1871. 
Kishen Coomaree Bibeo (Judgment-debtor) 
Appellant, 
DETINE 
Golab Coomaree Bibea (Decrea-holder) 
Respondent. 


Baboos Hem Chunder Banerjee and Oopen- 
dro Chunder Bose for Appellant. 


Baboos Chunder Madhub Ghose and 
Ashootosh Mookerjee for Respondent, 


Where the Lower te Court passed a decree oh 

aide brake Cc ie ee 
ment made Court as yment by ingtal- 
ments and its order about interest, i by 


Hro that Section 55 of the tration Act appHedl 
to the case, and that the High rt was competent 
in subsequent execution p “to make an order 


ete E of a ae ure, appointing 
ayoa Wis ra by Geter E ee 

Kemp, J.—THis is a regular miscellaneous 
appeal from the decision of the Subordi- 
nate Judge of East murd Rn refusing to ap- 
point a receiver under Section 248 of Act 
VIII of 1859.4 It appears that there ard 
several decrees outstdnding against the late 
Rash Beharry Baboo and Soojya Cooniares, 
One of” these decrees, or No, 285; was a 
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decree on a specially registered bond 
against the aforesaid Rash Beharry and 
Soorjya Coomares, his daughter. The estate 
of the late Rash .Beharry Baboo has now 
devolved on his minor son Bhyrob Chunder 
Baboo, and his mother and guardian Kishen 
Coomaree applies to have a receiver ap- 
pointed under the aforesaid Section. With 
her application she putes in.a schedale of the 
properties belonging to her minor son, and 
on turning to that schedule we find that 
the bulk of the property consists of towjee 
recorded estates paying large sums of re- 
venue to Government. The gross receipts 
are given, the sudder jummah and the 
mounaffa or net profits are also given in each 
case, and every facility was given to the 
decree-holder to test the accuracy of this 
schedule. We do not find, however, that 
any objection as to the existence of these 
properties or as to their not belonging to 
the minor was raised in the Court below; 
nor doea the Subordinate Judge, in his de- 
cision refusing to appoint a manager, say 
that these properties do not belong to the 
minor or that they do not yield the profits 
that they are said to yield. The Subordinate 
Judge only says that after paying for the 


maintenance and education of the minor the’ 


» profite that would remain will not probably 
satisfy the jaudgment-ereditor for a consi- 
derable time to come, and on that ground 
alone he refuses the appointment of a 
manager. 


We think that thia oase is one in which 
.the Subordinate Judge ought to exercise 
the discretion vested in him under Section 
248, either by the appointment of a receiver 
or by giving the minor time to raise by 
mortgage of the land or of a portion of the 
land a sofficient sum to satisfy kis creditors. 
From the schedule filed it appears that the 
minor is entitled as the beir of his father 
to estates yielding a profit of say I5,000 
rupees, and in right of inheritance from his 
mother to estates yielding a proflt of about 
6,000 rupees. The debts do not appear 
to exceed 2 00@ rupees, and certainly under 
ordinary ciicumstances this is an estate 
which, if properly managed, ought to pay 
off this debt in a very short time. 


Tt hna been said by the pleader who appears 
for Golab Coomaree,-tha wife of Khetro Mo- 
hun Baboo, that the decree obtained by his 
cliant was a decree on a spegially registered 
bond and that this Court in appeal passed 
a decree setting aside the decree of the 
lower Court which ordered satisfaction of 


the debt to be madè by instalments, and set- 
ting aside also the order of the lower Court 
about interest; this Court having awarded 
12 per cent. and having set aside the ar- 
rangement as to the payment of the debt by 
instalments; and therefore it is said that if 
we were to pass an order under Section 248 
we should be interfering with that deeision. 
We think that this is not the case, and that 
the provisions of Section 55 of the Regis- 


tration Act distinctly apply to a case of this 
description and that this Court is competent 
to make such an order even in a case in 
which the decree has been passed on a spe- 
cially registered bond.’ The order which 
wo pass is this, that the case be sent back 
to the Subordinate Judge. He will enquire 
whether the schedale filed on behalf of the 
minor isa correct one, and if the profita of 
the estate are such as they are stated to be 
in the schedule, he will, after making a pror 
per allowance for the maintenance and edu- 
cation of the minor, which allowance must 
be made with reference to the profits as also 
with reference to the liabilities, and if he 
also finds on enquiry that the estates are not 
encumbered in any other way with the ex- 
ception of these five decrees, namely, the 
decreses Nos. 208, 212, 228, 225, and 285, 
that he will pass either an order appointing 
a receiver under Section 248, or, if he is 
satiafled that there is ground to believe that 
the amount of these deorees may be raised 
by mortgage, he will give the minors re- 
presentatives or guardians a reasonable time 
within which to raise the money due under 
these decrees by mortgage. 


It appears to us that to sell up the mi-: 


nor’s estate without giving him an oppor- 
tunity of liquidating his debts from thesa 
estates, the profits of which are more than 
ample to liquidate those debts within a very 
short period, would not be Just or proper. 
We therefore reverse the order of the Sub- 
ordinate Judge and remand the case to be 
disposed of with referenoe to the above re- 
marks, 
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The 8rd May 1871. 
Present: 


. The Hon’ble A. G. Macpherson and Onoo- 
cool Chunder Mookerjee, Judges. 


Goozashta tenures (Bhowlee or Nuk- 
deo)—Bights of ocoupancy—Rent in 
kind. 


Case No. 2348 of 1870. 


' Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 3rd 
August 1870, reversing a decision of the 
Moonsiff of Arrah, dated the Slat De- 
cember 1868. 


Jutto Moar (Plaintif) Appellant, 
versus 


Mussamut Basmuttee Kooer and others 
(Defendants) Respondents. 


Baboo Kales Kishen Sein for Appellant. 


Moonshee Mahomed Yusoof for Be- 
spondentsa, ~ 


A bhowles tenure may be a gooxash i 
kiyo wee par man n kind and is in posession of, 
or moltivates, land for a ee oo ee 
of oosupancy in the land so held or cultivated by him, 
so long as be pays the rent in kind for the same. 


Mookherjee, J.—TH1s case was onoe before 
the Court. It was remanded by Bayley 
and Kemp J. J. on the th April 1870 to 
the Judge of Shahabad, who was asked to 
take the cage ont of the file of the Sabordi- 
nate Jadge, Mr. DaCosta, who decided the 


appeal. 


The Judge has now dismissed the sult 
.and reversed the decision of the Moonsiff 
who had decreed the olaim of the plain- 
tiff, 


The suit was instituted by plaintiff for 
possession of 4 beegahs of land out of 32 
beegahs purghased by plaintiff’s father as 
the gooxashta tenure of one Tribhoobun 
Singh, sold in execution of a decree for rent 
obtained by the Collector against the said 
“Tribhoobun Singh. It is alleged that plain- 
tiffs father having purchased this jote 
of Tribhoobun on the lst Ootober 1860, 


held possession of the disputed 4 beegahs 
for several years until dispossessed by do- 
fendant No, 1 in 1273. 


The main contention of the defendant 
was that the tenure is not a gooxashta te- 
nore, that it was a portion of a tenure held 
on a temporary lease, and that the tenure 
was abandoned on account of the poverty 
of the former tenant. 


The Court of first instance gave a decree 
to the plaintiff. The Judge has now sat 
aside this decree and dismissed the entire 
suit with costs. - 


It is contended In special appeal that the 
Judge is wrong in holding that a bhowlee 
tenure cannot be a goozashta tenure; 8o- 
oondly, that supposing goczashta means & 
tenure the rent of which is fixed, yet a 
bhowlee tenure may be a gocszashta one ;-— 
thirdly, thata goozashta tenure is simply 
an ancient tenure the holder of which bas 
a right of occupancy; and lastly, that ac- 
cording to the finding of the Judge which 
declares a right of ocoupancy, plaintiff is 
entitled to a decree. 


On referring to the plaint and the con- 
tention of the plaintiff in the Courts below, 
we find that though the plaintiff uses the 
term goosashta, he seeks for an adjudication 
and declaration of no other right than a 
right of occupancy as a gooxashta or old 
tenant. The first Court says that “ the 
‘“ witnesses examined by plaintiff as well as 
‘“ those examined by defendant have proved 
“ the cultivation and goozashta holding of 
‘ Tribhoobun Singh, and that the principal 
“ defendant bas adduced no oral or documen- 
“ fary evidence in proof of the temporary 
“ and three years settlement with Tribhoo- 
“ bun Singh.” 


The learned Judge does not seem to differ 
with the Moonsiff as to his finding of the 
long and ancient possession of Tribhooban. 
He says that the ‘‘ defondant’s witnesses 
“ depose that the land in stit was Tribhoo- 
“ bon’s jote and was held by his father, and 
“ grdnd-father before him, that it is now two 
“ years held partly by the defendant and 
“ partly by others of the maliks. There is 
“no admission of goosashta right, though 
“there isan implication of a right of oc- 
“ cupancy by the family of Tribhoobun.” 
He likewise “states “that plaintiffs oral 
‘‘ proof is that of three witnesses. They 
“all say the land purchased was Tribhoo- 
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“ bun’s goczashta, and that it was a bhowlee 


“tanute. Ifa bhowlee tendre, how was | kind 


‘í it goozashta,—ea tenure which is a hold- 
“ing in perpetuity at a fixed rent ? 


“It iè atgued for plaintiff that pleintiff’s 
ü meaning is a simple right of oocapancy 
“ata falir rate, but such is not his plaint in 
\ which hé dlaims uhder goosashta right.” ' 


The Judge also conours with the Moon- 
‘wiff in his finding that the ‘defendants 
“hate wholly failed to prove that a tempo- 
“rary sdttlement was made with the defen- 
is dant.” 


._Ithink the Judge is wrong in his inter- 

pretation of the plaint. What the plaintiff 
asks is simply a declaration of a right of 
occupancy, and he calls that right a goos- 
ashta right, which ordinarily implies nothing 
more or less than a right of an old tenant 
whose tenancy could not be determined at 
the will or caprice of the zemindaer. 


I cannot understahd what ground the 
Judge had to hold that a bhowlee tenure 
‘canhot Be á gooxzashta tehure, or thet a 

ashta tenure must be a tenure at a 

ed rent. If this floding had been based 
on any evidenod in the case as to the méan- 
ing of the term gooxseshta in that part of 
the éountry, I would not have been inclined 
to hold that the Judge is wrong in his de- 
finition of that word. But it is admitted by 

@ pleaders for the respondent that there 


is po such evidencd adduced by elther party,- 


and that there is none to be found in the 
record. 


Under these clroumstances, I am of opini- 
' on that the Judge is wrong, and that a Goos- 
ashta tenure may or may not be a tenure at 
á fixed rent. The plaint does not state that 
the tenure, the possession of which the plain- 
tiff olaims in this case, is a tenure which 
has a rent fited on it which cannot be al- 
tered, and ths contention of the pleaders 
for the sppellant both befote the lower 
Courts and hére is that they have no such 
right, but that point is not now before ba. 


I am alsd clearly of opinion that a bhow- 
lee tenure dañ be a googashta tenure. A ryot 
qwho has paid reht in kind but who had held 
or cultivated lind for R period of 12 years, 
has a tight of occupancy in the land so held 
or cultivated by him so long as he pays the 
rent (though it be in kind) for the same. I 
do not-think that it makes the slightest 
differences in the right of occupaicy of a 
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ryot whether he paid rent in money or in 

The rent in money is arent fixed on a 
certain proportion of the value of the actual 
produce of the land. Bot in cases where 
the sentindars could not come to any olear 
onderstanding as to the money value of the 
produce, they allow the rent to be paid by a 
division of the produce itself. In both cases 
the man who pays the rent is a ryot, and if 
he is allowed to hold and cultivate the land 
for twelve years he acquires a right of ocou- 
panoy. ‘Tribhoobun, therefore, according to 
the finding of the Judge, was a ryot who 
hed acquired a right of occupancy. The 
plaintiff, therefore, would, on account of 
long and ancient possession be entitled to 
succeed in this dase, 


I am also not prepared to hold thata ryot 
who has singe the permanent settlement 
paid a certain flxed proportion of the pro- 
dace of the land to the semindar, cannot 
say that his tenure isa “holding in perpe- 
tuity at a fixed rent.” It is, however, con- 
tended here for the first time by the respon- 
dent that even if Tribhoobun had a jote 
with rights of occupancy, that the transfer of 
it to plaintiff ’s father was invalid inasmuch 
as it has not been proved that the jote was 
a transferable one. This objection was 
never raised in any of the Courts below, 
and consequently the plaintiff had no oppor- 
tunity of adducing evidence to show that 
the jote in question is a transferable jote, 


‘It is not fair to raise the plea for the first 


time in a Court of law, especially as that 
plea cannot be disposed of by this Court 
without a remand and without giving a full 
elated to the plaintiff to prove that 
either by the eustom of the country, the 
nature of the tenure, or by the consent of 
the then xemindar the transfer was valid. 
Prima facie, we observe that the Collestor 
had put up the tenure of Tribhoobun to sala 
and he could not have sold it if it was not 
transferable. I do not think that it would 
be proper for us to entertain this plea at this 
stage of the case, especially when the ap- 

was once before a Division Bench and 
the defendant did not ask that Bench to 
direst the lower Court to try this objection, 
Jt appears to me that this ples is purely an 
after-thought advanced now in the hope of > 
getting a remand of the case. Both the 
Courts having decided that the pleas raised 
by the defendant and the allegations con- 
tained in his written statement are wholly 
unfounded and supported by no evidence 
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whatever, the defendant-raises the objection 
after the case has passed through no less 
than four Courts. As both the Courts are of 
opinion that the evidence of witnesses pro- 
duced by plaintiff as well as by defendant 
prove’ that the jote is an old jote held by 
Tribhoobun and his ancestors, and the wit- 
nesses for the plaintiff call it a gooszashts 
tenure, and as it is admitted by the pleader 
for the plaintiff that in this case he only 
asks for a declaration of his right of occu- 
pancy, I think the Judge was bound to give 
the plaintiff a decree. 


These tenures are mostly found at Shahe- 
bad, where they are frequently held on pay- 
ment of rentin kind (bhowlee), They are 
hereditary and transferable. The Judge 
appears to me to be entirely wrong when he 
lays it down that a “bhowlee tenure can- 
not be a gooxzashta tenure.” I would re- 
verse the order of the Judge and decree 
the appeal with all costs. 


Maopherson, J.—I alsoam Of opinion that 
the decree of the Lower Appellate Court 
should be reversed, and the decree of the 
Moonsiff restored and affirmed, and that the 
appellant should have his costs in gll the 
Courta. 


The Judge is clearly wrong in thinking 
that the tenure because bhowlee cannot be 
goozashta, As I understand it, goozashts 
tenures in Shahabad are as frequently bhow- 
lea as nokdee. They are usoally held ata 
fixed proportion of its crops, and are here- 
ditary and transferable. They may be said 
to be holdings with right of oceupancy at a 
fixed rate, although the fixity of the rate 
may in some cases be broken through practi- 
cally by occasional conversion from bhowlee 
to nukdee and from nukdee to bhowlee or 
the like. 


The 8rd May 1871. 
Present : 


The Hon’ble E. Jackson and W. Ainslie, 
Judges. 
Auction-purchaser at a revenue sale 

—Putneeo—Right of action—Under- 
tenures—Rights of under-tenants— 
Acguicscence. 
Case*No. 2467 of 1870s 


Special Appegl from a decision passed by 
the Additional Subordinate Judge of 
Chittagong, dated the 29th June 1870, 


reversing a decision of the Moonsiff of 


Satkanea, dated the 10th December 1869. 
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Sreemant Ram Dey (Planti) Appellant, 
UTSES 


Kookoor Chand (Defendant) Respondent. 
Baboo Aukhil Chunder Sein for Appellant, 


Baboo Sreenath Banerjee for Respondent, 


When an auction-purchaser ata sale for arrears of 
revenue creates a putnes, he cannot sus to annul an 
under-tenure within that putnes, as his whole power 
under Act XI of 1859 passes to the putnesder who alone 
oan institute such a suit, 


In such a case the putneedar’s competency to sus ir 
not affected by the fact of his being a tenant of only a 
portion of the estate, provided that portion contains the 
tenure which is sought to be resumed. 


A putneedar under such ciroumstanscm, though hs 
may recover rent, is not entitled to qest an mnde- 
tenant who had been allowed to dig e tenk and remain, 
in possession undisturbed by the former proprietor for 
a long period (say upwards of B0 years), and who must 
therefore be assumed to have held with ths acquisscence 
of the formar proprietor—-such aoquiasoance being equl-- 
valant to a lease. 


Ainslie, J—+Tup dispute in this case is 
'a certain tenk measuring 2 kenees and 19 
gundaha. The plaintiff claimed it as be- 
longing. to Turrof Radhasham purchased at, 
a revenue sale by his semindar, who gave, 
him a putnee lease of » portion of the semin- 
daree on the 80th Assar 1230, M.S. The 
defendant contended that this tank was not. 
in that torruf at all, but in turruf Joy 
Narain, and that it was dug by his ancestor 
Joy Narain. ai 


The Moonsiff found that this tank was 
situated within the plaintifs leasor’s estate. 


The Sabordinate Judge seams to have ac- 
cepted that finding. He says— it may be 
true that the pond is situated within tha 


aforesaid turruf.” Baut he goes on to show 
that it ia not included within the putnee 
lease given to the plaintiff. “In this it ap- 
pears that the Subordinate Judge was wrong. 


‘On reading the lease, we find that the se- 
‘mindar gave a putnee lease of 6,.kaneea 12. 


gundahs and l cowrie. Of thie, 2 kanees 19. 


gundahs were.stated to ba,waste, and the, 


remainder, 3 kanees T8 gundahs 1 cowrie,- 
was assessed at fi rupees per kanee ; snd: 
‘there was a further stipulation that if the 
waste land should become fit for cultivation, 
rent at the same rate should be paid for thats 
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There appears to be no dispute that the 
tank in dispute does represent 2 kanees 19 
gundehs stated to be waste in the lease. 
» Now it is quite clear that although no rent 
was fixed at the time the lease was oxecuted, 
still the land was given to the present plain- 
tiff under tha lease, so that if at any time it 
should become of value he should enjoy the 
profits from it, paying rent as fixed in the 
lease. 


It has been objected on the other side 
that the olaim is barred by limitation ; that 
the plaintiff is not an auction purehaser and 
that he has not the special authority given 
by Section 37 Act XI of 1859 to an auction 
purchaser, and therefore he is not entitled 
to maintain this suit; further, thet if a 
putneedar of a whole estate can maintain 
the suit the putneedar of a portion cannot 
do so ; and lastly, that under Olause 4, Sec- 
tion 87, Act XI of 1859, an auction pur- 
chaser has no power of ejecting a tenant 
from land on which a tank bas been dug. 


We think there is no doubt whatever that 
an auction-purchaser can saue within twelve 
yoars of the date of his purchase to recover 
any land that was originally included within 
the estate sold for arrears of revenue. 
When he created a putnee in favour of the 
present plaintiff, itis quite clear that he 
could not sue to annul an under-tenure 
within that putnes, and that no one but the 
putneedar could do so ; and we see no rea- 
eon to think that the whole power of the 
auction purchaser under Act XI of 1859 
did not pass to the putneedar. As to the 
putneedar being only a tenant of a portion 
of the estate, that is perfectly immaterial : 
he is a tenant of that portion of the estate 
which oontains the tenure which, ia sought 
to be resumed. : But we think that the plain- 
tiff is not entitled to take actual possession 
of the land in sult ; that inasmuch as Joy 
Narain was allowed to dig this tank and to 
remain in possession undisturbed by the 
former proprietor for upwards of 80 years, if 
he is to be taken a tenant at all it must be 
assomed that he was holding with the ac- 
quiescence of the previous proprietor, and 
this acquiescence must be treated as equiva- 
lent to a lease. We, therefore, declare that 
the plaintiff is entitled tp recover rent in re- 
spect of the tank, and not to ejeet the defend- 
ant- ' + 


Each party will bear his own costs of 
this appeal. a 


The 4th May 1871, 
Present : 


The Hon’ble J. P. Norman, Offictating 
Chief Justice, and the Hon’ble Onoocool 
Chunder Mookerjee, Judge. 


Hindoo Law -—Sapindas—fInherit- ` 
ance, 


Case No. 5 of 1871. 


Special Appeal from a decision passed by 
the Additional Judge of Nuddea, dat- 
ed the 22nd September 1870,, affirming a 

. decision of the Moonsiff of that District, 
dated the 81st January 1870. 


Khettur Gopal Chetterjeo (Plaintiff) 
Appellant, 


versus 


Poorno Chunder Chatterjee and another 
(Defendants) Respondents. 


Baboo Bipro Doss Mookerjee for Appellant. 


" Baboo Grish Chunder Hookerjeo for 
Respondents. 


iaaa bin sapinda exoludes those 
more remote. 


Norman, C. J.—Tum plaintiffs-claim is 
this. One Bissessur Roy died leaving a 
widow, a mother, and four nephews, three 
being the children of one sister and one of 
another. On the death of Bissessur, his 
widow Brobmo Moyse succeeded to the pro- 
perty. On the death of Brohmo Moyes, 
the mother Mussamut Bhugobutty succeeded 
to the property. On the death of Bhugo- 
butty, Dino Nath and Huree Nath, two of 
the sister's sons being then dead, Leela 
Nath and Poorno Chander as heirs aocord- 
ing to Hindoo Law obtained possession. 
The plaintiffs claim.is that he being the 
grandson of a sister of Biesessur had a right 
to succeed as a co-heir with the two surviv- 
ing sister's sons. My learned colleague Mr. 
Justice Mookerjee has stated that which I 
have always understood to be the rule in 
such cases jn a clenar and oogoise form by 
saying hat amonga sapindas the nearest 
sapinda excludes those more remote. That 
being #0, it is clear thet the plaintiff had no 
title. 


The appeal is dismissed with oosts. 
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Oollestor. Until he proceeds under that 

PETAN BOYA Regulation, and the defendant consents to 

pay the revenue required of him, the plaint- 

Present: iff has no locus standi as holding the lands 

in question to bring suita for rent. The de- 

The Hon’ble E., Jackson and W. Ainslie, | cision of the High Court, Weekly Reportar, 
Judges. Volume XII, page 426, appears to be exact- 


Lakheraj—Resumption—Decree—As- 
sessmont—Procedure—Reog. XIE of 


Case No. 2415 of 1870 under Act X of 1859, 


Special Appeal from a dacision passed by 
the Officiating Judge of Mymensingh, dat- 
ed the 25th August 1870, reversing a deei- 
sion of the Deputy Collector of Kishore- 
gunge, dated the 31st March 1870, 


W. G. N. Pogose and another (Plaintiffs) 
Appellants, ` 


versys 


Syud Ekram Hossein (Defendant) ` 
Respondent. 


Mr. C. Gregory and Baboo Kales Mohun 
Doss for Appellants, 


Mr, H. E. Mendies and Babos Gopal Lall 
Mitter for Respondent. l 


Unless the holder of a resumptilon-decores takes steps 


under XIX of 1788 to have the revenus fired 
by the eotor, ace a singe to the 
revenus no atandi, on i 
ing the to bring for rent. 


Jackson, J.—TuHis was a suit under Act 
X of 1859 to assess rent on lands in the 
possession of the defendants. The plaintiff 
had previously brought a suit to resume the 
Jand which the defendant had been holding 
as rent-free, and had obtained a decree, antl 
now sought to agsess that land woth rent. 
The Judge of Mymensingh has dismissed 
the plaintiffs suit, because tha plaintiff 
has taken no further steps under the pro- 
visions of Section 9 ulation XIX 
of 1795 to have the revenue fixed by the 


ly in point 


Tt is stated on special appeal that the 
suit for assessment was properly brought 
in the Collector’s Court, inasmuch as the-in- 
validity of the lakheraj title had been proved 
in the Civil Court and there was no evidenos 
to prove that the eraj in question 
arisen out of a grant previous to 1790. 


It appears that in the Court of the Deputy 
Collector, before whom this case was ori- 
ginally tried, no objection was raised to the 
mode'in which it was sought to assess the 
defendant’s land; but the objection was 
raised for the first time before the Judge. 
It was a question as to jurisdiction, and 
was therefore properly considered by the 
Jadge. 


As I understand the law, there are two 
modes of assessment in the case of resumed 
lakheraj estates. The first is that which 
has been laid down for estates held lakheraj 
prior to the year 1790, which {a to be found 
in Section 9 Regulation XIX of 1793. On 
such estates the revenge had not been assess- 
ed, and the Collector was accordingly en- 
joined to fix the revenue at which the ta 
kherajdar should hold his estate. It seems 
to be immaterial whether such lakheraj 
estate was held under a known gravt or 
not, Any resumed lakheraj estate which 
was a lakheraj estate prior to 1790 would 
come within the provisions of Section 9 
Regulation XTX of 1798. The 10th Bec- 
tion of that Regulation deals with all 
lands held lakheraj under a grant subsequent 
to 1790, and it has been always considered 
that it presamably includes the caso of all 
lands which are olaimed as Jakheraj but 
which are ascertained not to haye been held 
as lakhersj prior to 1790. Upon these it was 
considered that the revenne had been assess- 
ed, and the semindar was accordingly di- 
rested of his own accord to resume them 
and asseas them with rents—a law which was 
subseqently modifled by Seetion 28 Act X 
of 1859 which directed the sxemindar not 
td resume of hig own accord, but to apply 
to the Collector's Court for authority to re- 
sume and for the fixing of the assessment. 

6 
B 
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. The contention which was raised before 
the Judge by the defendant here was that 
the present case came within the former of 
the two above descriptions of lakhersj estates, 
. Whereas it was alleged for the plaintiff that 
it came within the the latter. No issue had 
been fixed upon the point. Consequently 
no evidence had been adduced to it, The 
resumption decree had been put in, but not 
the judgment, and the resumption record 
had not been sent for. The Judge decided the 
oase upon the decree, following, as I under- 
‘ stand him to have done, the reasoning of 
Mr. Justice Dwarkanath Mitter in the case 
in the 12th Volume, Weekly Reporter. Itis, 
however, quite impossible to state whether 
the two oases are analogous. We do not 
know what was stated in the deoree which 
was before Mr. Justico Mitter, and it is 
quite possible that from the facts which 
ware before that learned Judge, he and his 
colleague were satisfied that the lakheraj- 
estate they were dealing with was one 
which existed prior to 1790, notwithstand- 
ing some allusions contradicting the fact 
in the decree. It does not at all follow that 
such a construction must be put upon the 
decree in this case. Ido not eoncur with 
Mr. Justico Mitter that it must be presumed 
that every case Instituted under Section 80, 
Regulation II of 1819, dealt with an estate 
which was held lakhera) prior to 1790, As 
a fact I have no doubt whatever that re- 
sumption suits were brought under Section 
$0, Regulation II of 1819, with respect to 
estates held lakheraj both subsequent to 
1790 and prior to that date, This was the 
course followed becapes in numerous cases 
the somindars were not aware’ of the title 
which would be set up in support of the 
lakhersj ; and though in cases where the 
zomindar knew that the estates had been 
held lakberaj subsequent to 1790 he had 
the power to resume and assess himeelf, still 
he also knew that his right would be con- 
tested and he preferred the more regular 
mode of establishing his rights in the-Courts 
of law. It is true, it may not have been 
necessary in tuch cases to resort to Section 
80, Regulation II of 1819, bot as a matter 
of fact thie was the procedure followed, and 
jt wasa procedure allowed even up to the 
Budder Court. The semindar cannot, there- 
fore, I hold, by institoting bis'suit under 
Seotian 80, Regulatis® II of 1819, be held to 
have admitted that the lakheraj was in - exis- 
tence prior to 1790 ; nor cobld any such infer- 
enoe be drawn merely from the procedure 
being that laid down in that Regulation. 
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The rule which I think should be follow- 
ed in determining in what manner and un- 
der what Regulation the assessment of 
resumed lakheraj estates should be con- 
ducted is firat to ascertain whether the 
existence of the lakheraj prior to 1790 has 
been decided by the decree for resumption 
between the parties or not. If it has been 
so decided, there is an end of the question, 
The assessment must be conducted under 
Section 9, Regulation XIX of 1798. If 
the guestion has not been decided by the 
resumption decree, it is still an open ques- 
tion and must be decided before the assess- 
ment is commenced. In the case now be- 
fore us the decree does not decide the quem- 
tion, and there is no evidence even to show © 
that the suit was instituted under Section 
80, Regulation II of 1819.. Even if it was, 
I would hold that that fact was no ooncla- 
sive evidence upon the issue, IT would, then, 
remand this case to the Judge and direct 
him to lay down an issue on the point whe- 
ther the lakheraj which it is sought to as . 
sess under Act X of 1859 was one within 
the provisions of Section 28 of that Act. 
I understand that this is a suit to assess 
under that Act It is for the plaintiff to 
make out that the Court to which he applies 
has jurisdiction to entertain his suit. He 
may prove it by the judgment passed in the 
resumption suit, or If that is. silent on the 
point, as I understand it is in this case from 
an unofficial copy of the judgment which 
has been read to us, the plaintiff must prove 
it by some other evidence, 


Each party will pay his own costs of this 
appeal. 


Ainslie, J.—I agree with Mr. Justice 
Jackson in holding that it cannot be pre- 
sumed that every case instituted under Sec- 
tion 80, Regulation II of 1819 deals with 
estates held as Iakheraj prior to 1790. The 
contrary is notoriously the fact, as was 
distinctly stated in Khelat Chunder Ghose’s 
case, II Weekly Reporter, page 259. 


I also agree in thinking that the rale 
which should be followed in determining in 
what manner and under what Regulation 
the assessment of resumed lekheraj land 
should conduoted, is, first to ascertion 
whetherithe existence of the Inkhersj prior 
to 1790 has been decided by the decree for 
resumption between the parties or not. 


It was admitted by the pleader for the 
appellant that the resumption decree in this 
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ease was made under Section 80, Regula- 
tion II of 1819, though it is not so stated 
on the face of the decree and the decree 
does not show the nature of the tenure. 
Undor these circumstances, it sooms to mo 
necessary to look at the jadgment, and per- 
haps at the proceedings, to find out what 
the tenure was which was resumed. These 
papers are not with the record, and conse- 
quently we cannot dispose of the case at 
present, and a remand is necessary. 





The 4th May 1871. 
Present : 


The Hon'ble F. A. Glover and Onooocol 
Chunder Mookerjee, Judges. 


Salo of right of appeal—Status of 
purchaser. 
Case No. 2438 of 1870. 

Special Appeal froma decision passed by 
the Subordinate Judge of Tirhoot, dated 
the 28th May. 1870, reversing a decision 
of the Moonsiff of Mosuffurpore, dated 
the 24th January 1870. 


Gujadhur Pershad (Defendant) Appellant, 
versus 


Gunesh Tewaree and another (Plaintiffs) 
Respondents. 


Baboo Gopal Lall Mitter for Appellant. 


Chunder Madhub Ghose for Re- 
spondents. 


Baboo 


party who had originali 
right of a a party to the appeal. 


be 
Erea a special appeal 


q? 
i 
3 


è 
Glover, J.—A PRELIMINARY objection is 
taken to tho hearing of this special appeal, 
and I think it must be allowed. 


The plaintiff, it appears, sued Shamrun 
Lall and others for khas possession of land, 
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The defendants admitted plaintifi’s right to 
get rent, but denied his right to manual 
posseasion. The plaintiff lost his casein the 
first Court, but gained it on appeal to the 
Subordinate Judge on the 28th of May 
1870. : 


On the 80th of the month, the rights and 
interests of the defendants in the decree 
were sold at an execution sale and bought 
by Gujadhur Pershad who at once preferred 


this special appeal. 


I am of opinion that he cannot maintain 
it. I am very doubtful, in the first place, 
whether a right of making a special appeal 
is a thing that can be sold in exesution ; but 
if it be, the purchaser could not bring the 
appeal alone. He ought at the least to 
have joined the original appellant's name to 
his own and have applied to the Court to 
have them so joined. There is no Section 
in the Civil Procedure Code that provides 
for the purchaser of a right of appeal 
bringing that appeal is his own name. He 
seems, on the contrary, only to obtain a status 
by joining himself on to the party in the 
suit who hed originally the right of appeal- 
ing, and the Court would decide under Beo- 
tion 78 of the Code whether such junction 
could properly take place. There ought to 
be some power of putting a stop to merely 
speculative litigation. 
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The case of Judooputty Chatterjea versus 
Chunder Kant Bhattacharjee, IX Weekly 
Reporter, 809, though not exactly in point 
with the present case, is analogous, and 
seems to lay down the proper course of pro- 
cedure. 


I think that this special appea! should be 
rejected on the preliminary point taken by 
the special respondent’s pleader, and with 
costa, 


Mookerjee, J.—I am of the same opinion. 
The appellant is a purchaser of the rights 
of the defendant in an execution sale held 
after the’ decision of the Lower Appellate 
Conrt. I do not find any provision in Act 
VIII of 1859 authorizing or empowering a 
purchaser to prefer an appeal against a de- 
cision passed In the presenoe of plaintiff and 
defendant without joining the defendant as 
co-appellant or respondent in the appeal. 
The appellant does not appear in the record 
asa party tothe soit. I do not think that 
he has any right to prefer this appeal with- 
out joining the defexdant as a party. 


re- — - 
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The 5th May 1871. 
Preseni: 


The Hon’ble G. Loch and Onoosool Chun- 
der Mookerjee, Judges. 


Judgthent-creditor’s Lier—Hxrequ- 
tion. 
In the matter of 


Haree Mohun Paramanick, Petitioner. 
Mr. J. S. Rochfort for Petitioner. 


mortgages oe ont a decrees ts not boand 

to bring one pals for Sisley belang- 

Meum e a a ee 

es under separate titlo-deeds; may follow 

DEORA hich He kas à llan toto che kande 
firm of ons purchaser and them of another, 


Lock, J.— Ne think that there are no 
grounds for admitting the special appeal. 


It has been urged before us that the suit 
has been brought under the provisions of 
Section 7 Act VIII of 1859, 


It appears that the plaintiff in this case 
has recovered a money decree against Door- 
ga Pershad Chatterjee, who had mortgaged 
certain property to him. After obtaining 
this money decree, he appears to have found 
out that this property under mortgage was 
in the hands of the another person named 
Bipin Behary; and in 1864 he proceeded 
against that other person in order to enforse 
his lien upon the lands whioh that person 
had purchased, and obtained a decree against 
him, and in ‘execution sold the property. 
He then brought a suit and got a decree 
egainst the present defendant, the petitioner 
before us, who is also purchaser of some of 
the lands mortgaged to tlie plaintiff; and it 
is here now pleaded that the plaintif was 
bound, when he brought the former snit 
against Bipin Behary, to have inoluded the 


whole of the property as it stood when- it’ 
was mortgaged to him by Doorga Porshed - 


Chatter] 68, 


We think that though such a sult might 
have been heard, nd no been dismissed for 
multtforiousness, yet the plaintiff, in the 
coùrse’he took in following the property be- 
longing to his debtor upon whieh he had'a 
lien into the hands first of one purchaser 





and then of another, acted io perfect confor- 
mity with law. He was not bound to bring 
one suit for the whole of that property 
which was held by different parties under 
iseparate title deeds. He had a right first 


to bring one property to sale, and if the 


'proceede-of sale were sufficient to meet his 
debt farther proceedings againat the debt- 
or’s property in the hands of other parties 
would be unnecessary ; but if the proceeds 
of that sale were not sufficient to liquidate 
his debt, he had aright to go against the 
reat of the mortgaged property in the hands 
of other purchasers from the vendor. 


We think, therefore, that this objection 
raised before us against the judgment of 
the Lower Appellate is not good. 


The second plea raised is as tó the point 
of limitation ; and here the petitioner fails 
to make good his case. He argues that the 
plaintiff is not entitled to a period of twelve 
years for preferring his suit, but only to Bix 
years. 


As this, however, is a suit for enforcing 
an interest in land, we do not see why twelve 
years limitation should not apply, and we 
think that the petitioner’s counsel is wrong 
in pleading that the plaintiffs cause of ao- 
tion should oommenoe from the date of the 
plaintifs obtaining his decree. The cause 
of action in this case shonld be reckoned 
from the date on which he met with opposi- 
tion on the part of the person in possession 
and his bringing the property to sale for the 
liquidation of the remainder of his debt. 


We think it unnecessary to refer to the 
question of fraud, to which the pleader ‘for 
the petitioner has referred, #s the Lower 
Appellate Court has stated that that plon 
was given up. 


We reject the application, 


ee ob 
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The 5th May 1870. 
l Present: 
Tho Hon’ble Q. Loch and Onoocool Chunder 
Mookerjoe, Judges. 


Rogistration—Section 84 Act XX of 
1866—Bridence—Right of suit—Do- 
claratory decerce—CGause of action. 


Case No. 30 of 1871. 

Special Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
21st December 1870, affirming a decision 
of the Subordinate Judge of that Dis- 
trict, d the 8rd October 1870. 

Prosunno Coomar Sandyal (Plaintiff) 
Appellant, 


versus 
Mothoora Nath Banerjee (Defendant) 
Respondent, 


Baboos Mohendré Nath Shomeand Taruck 
Nath Sein for Appellant. 


Baboos Rash Behares Ghose and Aubinash 
Chundet Banerjee for Respondent. 


` Tn a case in on an appleation made mder Bes- 
thm M Act XE of 1866, the } to have exo- 
outed the dosumeant did not 
tun ae ee ae compelled to 

it, and the Judge, not the objection 
euffigient, directed that the dead 


held to raise a cloud on his title 
suit for its removal. 


Look, J.—ba this case, the plaintiff sued 
to have an istemraree pottah put forward 
by the defendant declared a forgery ; and 
he states that the never executed the deed. 


The first Court which tried the case held 
that the document was proved to be genuine 
and dismissed the. suit. 


An appeal was preferred to the Judge 
who held that as the document had been 
duly registered under the provisions of Act 
XX of 1866, it was not open to a Civil 
Coutt to entertain a suit to question the 
fact of the exésation of the deed. 


A special appeal has been preferred ; and 
the first ground taken before us was that 
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consequence in the present case. 
true that, under the provisions of Section 
84 of Act XX of 1866, the Judge, as held 
by the High Courtin the case of Sunkur 
Dobey*, was competent to take evidenod 
where the execution of the deed was deniod. 
Bat it is not necessary in all cases for a Judge 


from examination of the 
anything else that is before him, that the © 














.the deed had been ordered to be 
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as no evidence had been taken when the 
Judge directed the document to be regis- 
tered under the provisions óf Section 84, 
Act XX of 1866, the Court could enquire 
into the fact of executions and it was urg- 
ed that the Judge was wrong in consider- 
ing that he could not take evidence under 
the provisions of that Section. 


We think that this contention is of no 
It is very 


to take evidenos if he be satisfied, éither 
parties or from 


document was really executed. 


! Now, when this application under the 
‘provisions of Seotion 84 Act XX of 1866 
‘came before the Jud 
‘the plaintiff objec 


he found that’ though 
to the registration he 
did not deny that he had executed the doou- 
ment. He said that he had been compelle 


|to execute it, but the Judge thinking thi 
objection insufficient directed that tha deed 


should be registered. Such being the case, 
we think it was not neoesaary for the Judge. 
to take evidence before directing the regis- 
tration of the deed. 


| Then it is urged that the Judge was wrong 


in considering that he had no authority to 
enquire into the execution of the deed.’ 
We think that this contention fs good, <A’ 
caso has been cited to us, reported at pages 
829-380 of Volume X, Weekly Reporter, as 
if what is said there laid down that the 
execution of a deed once registered under 
the provisions of Section 84 of Aot XX of 
1866 could not be enquired into by a Civil 
Court ; when all that that judgment says is 


‘that asthe deed of sale in that case hed 


been registered after enquiry had been made 


‘by a competent Court under, the provisions 


of Section 84 of Act XX of 1866, and as 

mee registered, 
the plaintiff had no ground for asking to 
have that kebalah declared fictitious’ and 
void, until’ by some wrongful act by which 
the plaintiff was injured be found it neces- 
sary to come into Court and ask for relief, 
“And therefore,in that case the Court declin- 
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ed to give him a declaration with regard to 
the deed, holding that he had not up to that 
time been injured. But it is clear from the 
judgment in Sunkur Dobey’s case that the 
order for registration does not determine the 
rights of the parties. The Chief Justice in 
that case says*—“ Bat the object being that 
“ the Judge should merely decide whether 
“ the document should be put on the regis- 
s$ ey or not, and not to determine the rights 
“ of. the parties, the Section directs that 
t the Court may, if it thinks proper, order 
“t the Registrar or Registrar General to re- 
“ gister the document.” “ The mere re- 
“ gistration of a document does not affect 
“‘ the title of the parties. It is atill only a 
“ document which has been registered ; and 
‘if the party wishes to enforce the docu- 
“ ment by suit, the mere faot of registration 
“ does not preclude the Civil Court from 
“ trying whether the document was execu- 
“ ted or not” 


In the view taken by the Ohief Justice, 
I quite concur ; and it appears to me that 
there can be no doubt thatthe mere regis- 
tration of a document does not prevent s 
party from bringing a case to contest the faot 
of its execution, 


But it is sald in this case that no cause of 
action has arisen ; and that, under the judg- 
ment just quoted from page 880, Volume X, 
Weekly Reporter, the suit should be thrown 
out, besauee there is no cause of action to 
the plaintiff as he has suffered no injury. .- 


Now, no doubt a cloud has been thrown 
upon the plaintiff's title. He says that these 
lands are held by the defendants; that they 
are merely ordinary tenants ; that he obtain- 
ed a decree for the rent of those lands at 66 
rupees per annum, but that the defendants 
have now put forward and obtained an or- 
der for registration of an istemraree pottah 
which limits the rent to 83 rupees, I think 
this certainly” injuriously affects the rights 
of the plaintiff. 


I am of opinion, therefore, that the plain- 
tiff is entitled to tsk that the cloud thrown 
on his title to the property may be 
removed ; and that the Lower Appellate 
Appellate Court should not have rejected 
his application on the ground that under the 
provisions of Segiion 84 of Act XX of 
1866 it could not enquire into the fact of 
the execation of the deed, nd I am not 


aa eee 
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aware of any single judgment of this Court 
in whioh it has been ruled that in cases of 
this kind itis not open toa Civil Court to 
determine any question to the execution 
even of a registered deed. 


I think the case should go back to the 
Lower Appellate Court, and the Judge 
should decide whether the document pro- 
pounded by the defendant is a genuine docu- 
ment or not. 


The cosis will follow the result. 


Mookerjee, J.—This was an action brought 
by the plaintiff in the Court of the Subor- 
dinate Judge of Moorshedabed to have a 
certain mokurruree istemrarree pottah al- 
leged to have. been granted by him to the 
defendant, bearing date the 9th Srabun 1275, 
declared an invalid document on the ground 
that he has never executed the same. The 
defence was thet the plaintiff had executed 
the pottah; that he received a bonus of 25 
rupees from defendant, and that he admitted 
the execution before the District Judge, 
where he, however, falsely alleged that the 
pottah had been extorted from him by 
duresa. It appears thatthe defendant pre- 
sented this pottah to the Sub-Registrer for 
registry. The Sub-Registrar, however, re- 
fused to register it, whereupon the defend- 
ant moved the District Jadge under Section 


84 of Aot XX of 1866 who ordered the 


document to be registered. 


Plaintiff has now instituted this suit for a 
declaration to the effect that the pottah isa 
forgery inasmuch as’ he has never exe 
cuted it. 


The firat Court dismissed the suit of the 


plaintiff, being of opinion that the pottah . 


had been really and actually executed by 
the plaintiff in defendant's favor and that it 
has not been extorted from plaintiff by 
duress or any sort of pressure or foroe. 
Dissatisfied with this desision, the plaintiff 
appealed to the Jndge who dismissed the 
appeal on the pround ‘ that neither the 
lower Court nor this Court can enter into 
the question of the fact of the execution of 
the instrument which plaintiff, appellant, 
now seeks toinvalidate.” He cites two deci- 
sions of this Court in support of his view. 
He states farther on that “ these rolinga 
“ appear to me to be conclusive. Appellant 
“ urges that as no evidence was recorded by 
“ this Court in the case under Section 84 
‘of the Registration Act, the order passed 
Conder that Section cannot bar the present 
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suit.” The Judge admits that no evidenoe 
was recorded by him in that case, but hê is 
etill of opinion that from the mere fact of 
the deed having been registered a Oivil 
Court is precladed from entertaining the 
suit, which he holds to be “a suit to invalid- 
“ate the instrument on the ground of non- 
“ registration,” 


_ Tam of opinion that the learned Judge is 
clearly in error in his view of the law as 
wall as in holding that this present suit is a 
suit to invalidate the pottah on the ground 
of non-registration. The plaintiff does not 
seek to {uvalidate the mokurruree pottah on 
the ground of it not having been registered, 
but distinotly on the ground that it is fabri- 
cated and false because he did not execute 
it, The precedents cited by the Judge are 
also not in point. The decision in Sunkur 
Dobey’s case (XU Weekly Reporter, page 
385,) merely depides that the District Judge 
has jurisdiction under Section 84, Act XX 
of 1866, to summon and examine witoesses, 
make an enquiry into the fact of execution, 
and order the Registrar to register a deed. 
The view of the law was upheld on appeal 
by a Bench of three Judges.* Bat this ruling 
does not support the Judge at all in hold- 
ing that the QOivil Court cannot try the 
fact of the genuineness of a dead merely 
because the instrument has been regis- 
tered. It is difficult to make out what 
principle of law the Jadge had applied or 
had in view. It is certainly not res judi- 
cata; for the Judge merely holds a sum- 
mary inquiry in order to decide whether 
a deed onght to be registered for thie 
purpose of registry alone; his decision or 
order cannot, I imagine, decide the title of 
the parties. The order of the Judge or of 
the Registrar General simply decides whe- 
ther the document should be “ put on the 
registry” and be admissible as evidence in 
future casos. It has not and cannot have 
the effesi of a final and conclusive decision 
on the fact of the execution so as to pre- 
clude all inquiry by a Civil Court, The iate 
Ohief Justice in the decision on appeal quot- 
ed above distinctly holds that—‘‘ The mere 
‘‘ registration of a document does not affect 
* the tide of the parties. It is still only a 
“ document which has been registered, and 
“if the party wishes to enforce the docu- 
“ ment by suit, the mere fact of registration 
does not preclude the Civil Court from 
“trying whether the document was exe- 





*12 W. BR, p 600, 


“ outed or not.” To hold otherwise, i ¢., to 
hold as the Judge has held in this case, that 
the mere fact of a deed having boen register- 
ed is sufficient to oust the Civil Oourt of its 
jurisdiction, would be to lay down that the 
order of the Registrar General or of the 
Judge ordering registry by the Registrar of 
a deed is an order conolusive on the fact of 
its genuineness, and that no Court of Justice 
can try the question of the authentioity of a 
deed registered in the Registrar's offloe. I 
entirely with the view expressed by 
the late Chief Justice, and I have no hesi- 
tation in holding that it was perfectly in the 
power of the Judge to inquire whether the 
instrument sought to be invalidated is a docu- 
ment executed by the plaintiff or not. The 
Sabordinate Judge was quite right in fixing 
an issue as to the genuineness of the deed and 

iving his opinion on' that iseue. The pleader 
or the respondent was unable to show us any 
precedent, or point ont any provision in any 
law in support of the view teken by the 
Judge. Headmits he cannot support the 
decision on this point, but he argued that 
the plaintiff's suit ought to be dismissed on 
another ground, namely, for the absenoe of 
any cause of action. His contention is that 
inasmuch as plaintiff has suffered no injury 
at all by this potteh having been registered, 
he has no cause of action and should not be 
allowed to obtain a simple declaratory de- 
eree. He cites a number of precedents of 
this Court showing that a party is not en- 
titled to a declaratory decree when no con- 
sequential relief is sougbt by him or where 
none could be granted by the Court. I do 
not, however, dissent from the principle 
laid down in those rulings of thie Oourt, I 
hold that where a party has suffered no in- 
jury whatever, where his rights have in no 
way been invaded upen nor any serious 
cloud cast on hie title, and where no impedi- 
ment has been thrown in the quiet and full 
possession of hia rights, a plaintiff should 
not be allowed to rush into Court on some 
imaginary apprehension of fature injury. 
It is difficult, nay impossible, to lay down 
a strict line and declare that such an amount 
of clond on a man’s title ‘would constitute a 
valid cause of action, and such would not. 
Each case mast be decided on its peculiar 
merits, and the Court will have to judge 
from the particular cireumstances of a case 
whether the plaintiff kad or had not a valid 
cause of action.” 

In the present case, Tam of opinion that 

there wns a°good cause of action on which 


‘it was necessary that the plaintiff should 
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resort to a Civil Court for a declaration of the 
nature sought for in this suit. It cannot be 
denied that a serious cloud was cast on the 
title of the plaintiff A deed which he de- 
claras he has not executed has been publie- 
ly registered in the registry offles of the 
district, purporting to have been executed 
and registered by him. He has obtained a 
decree for enhanced rent against thia defend- 
ant fixing the rent of the tenure at rupees 
66. If he goes to sue for this rent, the 
mokurroree pottah would be undoubtedly 
held up to his face as an arrangement sab- 
sequently entered into between him and the 
defendant. The value of his property is 
diminished from the fact of this deed re- 
maining unchallenged. Ifhe had occasion 
to deal with this property by mortgage or 
sale, no one who is aware of this mokarruree 
pottah would give him that value for the 
` property which he would have paid if this 
pottah had not existed. Iam, therefore, of 
opinion that with referenoe to the particu- 
lar ciroumstances of this case the plaintiff 
had a valid cause of action, and that in 


sulng to set aside the pottah he is remov- 
‘ing a serious oloud to his title and a serious 
impediment in the way of a full enjoyment 
of his property. I have already held in 


another case, Special Appeal No, 2218 of 


1870, decided by meand Mr. Justice Mao- 
pherson on the 20th April 1871,® that in 
cases where a serious cloud is cast upon the 
title of a party, he has a right to come to 
Court for the purpose of remoting that 
cloud whioh is an impediment to the quiet 
and full enjoyment of his property. 

I would remand this case to the Judge fon 
a trial on the merite 
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SH NE ee a 


The 5th May 1871. 
Present: 


The Hon’ble E. Jackson and W, Ainslie, 
- ` Judges. l 


Admission of documeonts—Procedure 


+ 


" —Oortificate —Blis-doescription, 
_ Oase No. 2474 of 1870. 


Special Appeal from a decision passed by 
the Judge of Mymensing, dated the 22nd 
August 1870, reversing a decision of the 
Subordinate Judge of that District, dated 
the 18th December 1868. 


Wiliam Bruce Manson (Plaintiff) Appel- 
lant, 


versus 


Golam Kebria Moonshes (Defendant) Re- 
spondent, 


Baboos Romesh Chunder Mitter and An- 
nund Chunder Ghossal for Appellant, 


Baboos Sreenath Dass and Kales Mokun 
Dass for Respondent. 


When a dooument is tendered, it is the first business 
of « Court to itself whether the document is ad- 


the parties, 


Tf an admissible document comes under the class 


which requires 
it is admitted on 


In construing a sale certificate, the Oourt must not 
merely look to the words of ths bat must 
endesvour to ascertain what was intended to sold: a 
ce een would noé defeat the purchaser's 


Ainslie,’ J.—Tum plaintiff is the pur- 
chaser at an execution sale of the rights and 
interests of Golam Ambia in a shikmee 
talook in mouzah Ispingiarpore. The de 
fendant contends that there never was such 
a tslook ; that Golam Ambia only held cer- 
tain Akamar lands which were resumed by 
the sxemindar, who held them dhgs for some 
years, and subsequently in 1274 granted de- 
fendant a mokuraree lease for them. 


The defendant is the brother of Golam 
Amb 


` 
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Tautan a ee a Na ee ade 
Witnesses have been called by the plain- | it was so in the first Gourt or not does not 
tiff who prove that Golam Ambia held a| appear. 


mokurores, and this was admitted by the 
defendant in a written statement pot in by 
him in 1271 in a suit brought against him 
by the xemindar for rent. In that state- 
ment he distinctly admitted that the tenure 
of Golam Ambia was mokururee, but added 
that he gave up occupation in 1268. 


The Judge has rejected this written state- 
ment on the anthority of a case to be found 
in VII Weekly Reporter, page 468. 


The facts in that case are very different 
indeed from the facts in this case. In that 
case, we find that the written statement bore 
the siguature of a lady, who was a pwr- 
da-musheen ; that it purported to be made 
jointly by her and her two brothers ; that it 
tended greatly to the advantage of the 
brothers and was extremely adverse to the 
interests of the sister, so much so that if the 
facts set forth in that statement were true 
“her intereat in the inheritance,” as Mr. 
Justice Mitter puts it, “was cat down toa 
paltry allowance of 4 rupees per month.” 
There was reason on the face of the state 
ment to suspect its genuineness. Now, in 
this case the probabilities go the other way. 
The written statement was put in on behalf 
of tbb defendant in this case who was then 
defendant in a rent suit. It raised a good 
defence to that suit; and if we are to sup- 
pose that there was any fraud in the trans- 
action then before the Court, we should 
rather be inclined to suspect collusion be- 
tween defendant and his semindar for the 
purpose of defeating the auction purchaser, 
than between the auction purchaser and the 
zemindar to make it appear that the former 
had purchased a mokurruree jote when Go- 
lam Ambia really had none. If there had 
been false personation by the auction pur- 
chaser independently of the zxemindar, the 
latter would doubtless have exposed it 
There really is no reason to doubt that this 
written stalement was put in by the de 
fondant; but on the contrary, there is every 
reason to believe that it really was so, and 
we must assume that all the proceedings in 
the case were in proper form until some 
reason to suspect the contrary is shown. 
The defendant, who plaads that a fraud did 
take place in that suit, ought to give some 
proof of it. There is absolutely no proof 
and there is no attempt to produce any. It 
does not appear when this written statement 
was firat questioned. It was questioned in 
the Lower Appellate Oourt, but whether 


The pleader for the respondent attempted 
to show from the written statement of de- 
fondant that axception is taken to the anthor- 
ity of the person who represented the 
defendant. But it is quite clear that in the 
written statement defendant is alluding to 
other proceedings which took place sabse- 
quent to his obtaining his own lease in 1274, 
and not to the snit in 1271. 


It has been frequently remarked that the 
Courts of first instance are very much in 
the habit of neglecting their daty in reapect 
of the admission of documentary evidence. 


‘The first business of the Court is to satisfy 


itself whether a document tendered is ad- 
missiole at all. If itis clearly no evidence 
between the parties, it should be rejected at 
once. The documentary evidence which is 
admissible may be divided into two classes ; 
one class which requires no proof and an- 
other class which requires proof. If a do- 
cument comes under the latter class it is 
very desirable that it should be distinctly 
noted that it is admitted on the record sub- 
ject to proof, in order that if no proof be 
offered the opposite party may ask the 
Qourt to have it taken off the record. 
Much trouble might be saved, if, on the 
tender in evidence of a document requiring 
proof, the opposite party were called upon 
to state whether he would admit itt He 
must be mede to understand of course that 
the admission sought is merely for the pur- 
pose of bringing the document on to the 
record without formal proof. If thia wera 
done, we should know exactly whether an 
objection taken that documentary evidence 
had been used without being properly prov- 
ad, ought to be listened to or not. 


In the present case, there is nothing to 
show that the written statement relied on 
by the plaintiff was objected to in the first 
Gourt. There is no reason to doubt its genu- 
ineneas and no attempt has been made to 
show that it is not genuine, and I think 
that it was properly relied on by the first 
Court as evidence of the strongest degcrip- 
tion that there had been a mokurraree jote 
belonging to Golam Ambia. 


Then it is said that supposing Golem 
Ambia had a mokurruree jote, it did not 
pass to the plaintiff under the sale certificate, 
and that the plaintiff who has sued for a 
Bhikmee talook cannot change his ground 


of actipn and ask the Oourt to award him a 
Q 


% 
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ymokurrures jote. The Lower Appellate 
Court has held that there has bean a change 
in the canse of action In this suit, and has 
attempted to show that such a change is 


fatal to the plaintifs case. But it appears 


to me that there really has been no change 
in the cause of action. The plaintiff came 
into Court with the sale certificate to estab- 
lish the rights given to him by that certi- 
fionte, whatever they are. If the plaintiff 
succeeds in showing that any part of the 
property in dispute is covered by the sale 
certificate, he is entitled to repover it. 


The question jn this suit is simply whe- 
ther under the aale certificate ial ao DE to 
a shikmee talook, Golam Ambia, a 
mokurraree jote held by Golam Ambia cpuld 
pass to the auotion purahager. I think that 
in looking to the sale certificate, we must 
not merely look to the words of it, bht we 
must endeavor to ascertain what was in- 


tended to be sold : a mere mis-desoription 


would not defeat the purchaser's right. No 
"distinction has been pointed out between the 
‘position of a shikmee talookdar spch as 
*>Golam Ambia would have been if the proper 
'despription of the tenure sold was a shikmee 
talook, and a mokurruree jotedar such as 
Golam Ambia was according to the admis- 
sion of the defendant. Apparently Golam 
| Ambia’s position in either oase and his rights 
and liabilities would have been identical. 
Under these cirpumstancea, and looking to 
the facts that heve been established, I have 
no doubt whatever that what was attached 
and sold was the tenure of Golam Ambia as 
existing at that time; and that whether 
that tenure be called shikmee talook or 
mokurruree jote, his rights and interests 
ere the same and passed by the sale, 


Objection has also been taken as to the 
extent of the land claimed in thie suit. But 
there appears to be no doubt that the whole 
of the land now sued for was really in the 
accupstion of Golam Ambia. 


I would, therefore, reverse the decree of 
the Lower Appellate Court, restore and 
affirm the decree of the first Court, and de- 
clare the plaintiff entitled under hig sale 
certificate to take posseasion of the lands in 
the suit, with all-costs. 


` Jackson, J.T quite gonour with Mr. 
Justice Ainslie that the suit should be de- 
creed in favor of the plaintif¥and that the 
Appellate Court’s degjsion should be re- 


versed. We have heard the case argued af 
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some length, and I think there can be no 
doubt whatever, looking to the facts of the 
case, that there has been fraud on the part 
of the defendant, who is the brother of 
Golam Ambia, the judgment-debtor, whoss 
rights and interests were sold and were pur- 
chased by the plaintiff. I think also there 
can be very little doubt that the zeminder 
is acting in collusion with the brother. 
Just about the time when the rights and in- 
terests were being put up for sale, the 
brother went into Court evidently with the 
intention of defeating the creditors of Golam 
Ambig, and said that Golam Ambia had had 
only g mokorruree jote in the village bot 
thet he had given it up a very long time 
previoualy. I think it is most probable that 
even that story is not true; thst even then 
he put Golam Ambia’s intereats far below 
what they really were. His present state- 
ment is that Golam Ambia did manage by 
some cheat end fraud to get possession of 
certain land on which he hed no right what- 
ever, and that he has since been turned ont 
of that. It is evident that from time to 
time when he alludes to what the rights of 
Golam Ambia in this jote were, he gives a 
different acoount of them and the rights de- 
orease each time he mentions them. My 
own impression from all this is that Golam 
Ambia had a shikmee talook. However 
that may be, and whether Golam Ambla had 
a shikmee talook or not, and whether the 
fact has been proved or not in this oase, I 
think the plajntiff is entitled, under the by- 
namak which he has obtained, to take the 
lands whioh Golam Ambia then possessed. 
The semindar, it is clear, was fully aware 
that these proceedings were being carried 
on, and he does not attempt to raise any 
contention. He might have appeared as a 
defendant. If it is the case that the plaint- 
ifs story is true, his interest is being dam- 
aged. He does not in any way appear and 
contest the olaim. After Golam Ambia’s 
rights were pold to a third party, the semiu- 
dar along with the present defendant, Golam 
Ambia’s brother, went to re-measure the 
lagds and gave a fresh lease to the defend- 
ant. The semindar’s sheristah must contain 
without doubt the evidence upon which it 
was ascertained whether Golam Ambia had 
a shikmee talook or not, and if not, what 
was the nature of the originaf tenure. He 
has not attempted to produce the papers 
which must have been in bis possession. 
Whether, therefore, if has been actually 
proved or not that there was a shikmee 


talgok, I gm quite satisfied that Golam Ambia 
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| hed the lands in dispute, and I think the pro- of the certificate, if was not appealable. 
babilities are very mach in favor of the fact} We think thet this objection is altogether 
that he had a shikmee talook of them. Thejuntenable. The Judge has tried this case 
plaintiff is, therefore, entitled to recover} under Sestion 21 of Act XL of 1858, whioh 

| these lands, and I concur with Mr. Justice} Sectton gave him thé power, if satisfied that 
Ainslie in decreeing the plaintiff's suit with | tle manager had been improperly fulfilling 

| all conta. her trust, to withdraw the certificate ; but 
whether he withdrew it or not, the action 
which he took was clearly under that Sec 








The 5th May 1871, tion, and therefore by Section 28, whioh lays 
down that all orders passed by the Civil 
Present : Court or by any Subordinate Oourt under 


tiris Act shall be open to’ appeal, this order 
The Hon'ble F. B. Komp and F. A. Glover, | Of the Judgo ts sppealable. 


Judges. On the merits of the appeal, after hear- 
; . a 
Appéals—Cortificate—section 23 acs | 78 the argument _ 
ZL of 1858. . * ad s. # * * 4 
Case No. 84 of 1871. We dismias the appeal with costs, ` 
Miscellaneous Appeal from an order passed ae 
by the Judge of Hooghly, dated the 20th Fhe 5th May 1871. 
anuary 1871. 
Present : 
Mohendro Nath Mookerjee (Petitioner) 
sas cea The Hon'ble F. B. Kemp and F. As Glover, 
i Judges. s 


CETIS 


i 7 i -| Pottah—Bvidéneé of genuineness — 
Bama Soondurese Dabes (Opposite Party) Construction— Perpetual holdings— 
Respondent, Putneedar and leasee—Liability— 
í Bohancement of rent, 
Baboo Umbika Churn Banerjee for Appel-| | l 
úi e PPS” | Oase No. 2698 of 1870 under Act X of 
1859. 


Baboo Annund Chunder GAvasal for Ke- , ae 
spondents. Special Appeal from a decision passad by 
tke Officiating Judge of East Burdwan, | 
- p| dated the 15tA September 1870, affirming 
1968, whether It ia A aeprtnr oe noe a decision of the Deputy Collector of that 
ubder that law, is appealable ander Sectlon 28. District, dated ths 20th Juna 1870. 
Glover, J—TH1s was an application | Binode Beharee Roy (Plaintiff) Appellane, 
to have a certifloate of administration grant- 
ed under Act XL of 1868 to one’ Bama vorsus 
Soonduree, widow of Jogessnr Banerjee and 


stepmother and guardian of his minor Mr. C. B.M e Def P 
children, withdrawn on the ground of mis-| asseyk (Defendant) Respondent, 


management of the family estate, waste, | Daboos Romesh Chunder Mitter and Chun- 


neglect to provide the minora with proper 
means of education or with proper food der Madhub Ghose for Appellant. 
and dress. : 


, Baboos Sreendth Doss and Gopeonath 
A. preliminary objection was taken to Mookerjee for Respondent. 

the hearing of the appeal by the pleader for : z 

the respondent on the ground that as the | p uere a potteh hal no attesting mimaa mad was 


Judge’s order did not direot the withdrawal | tablished by the fact of having coms fram proper om 
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tody, corroborated by the axact identity of the grantor’s 
signature with admitted signature on other 


any time or for any onuse, and that no Increase of jumma 
should ever be was neld distinctly to provide 
that the land wes granted at the rate them fixed for ever 
even though no such words wereused as © Istenraree, 
“ Ba-forxsundan,” én, &o. 

Where sach a pottah had been granted by 2 
dar whose putnee had been created while oe was 
under tempotary settlement and who had to a 
higher rent to the szemindar when the latter obtained a 

settlement from Government at a higher 
umma, it was held that the fact of the putnecdar havmg 


to pay a higher rent to the superior holder did not, 
eee rere is raising his lamsec’s 
ren 


Whore a sued for echancement of rent on 
the foregoing ground, he was hald not to be entitled 
to a decrees for enhancement of excess land in defend- 
 ant’s possession or to treat him as a trespasser in res- 
pect of such exocss 


Glover, J.—Ts1s was a suit to recover 
rent at enhanced rates on a holding consist- 
ing of 18 beegahs 16 cpttahs 7 chittacks in 
the possession of the defendant 


The plaintiff is the putneedar of the Rajah 
of Burdwan. When the putnee was created 
the mehal was held by the Rajah ona 
temporary settlement from Government, and 
it Was agreed between the parties that if 
on the Rajah’s getting a permanent settle- 
ment a higher rent was fixed for the mehal, 
the putneedar should pay the Rajah a sam 
proportionate to the excess. It is not deni- 
ed that the Rajal’s rent was increased by 
Government and that the putneedar had to 
pay in his turn. 


Whilst the estate was still under tempo- 
rary settlement, the plaintiff, or rather the 
person through whom he claims, gave a 
`pottah to a Mr. Atkinson, the vendor of the 
defendant, for 18 beegahs 16 cottahs 7 chit- 
tacks of land at an annual rent of ru- 


pees 24. - 

He now claims rupees 114 for some land 
on the ground that as he has been made to 
pay enhanced rent to his auperior holder, the 
Rojah of Burdwan, he is equitably entitled 
to recover from his tenant, and that the 
rate he demands is what the last settlement 
fixed on the lands in defendant's posees- 
pion. 


The defence is that the pottah given by 
the plaintifs pred@essor +o Atkinson bars 
enhancement, and that the defendant on the 
faith of the pottah built valuable and ex- 
pensive works on the land for the mana- 


facture of indigo. 7 i 
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On the first trial, the Deputy Collector 
decreed for the plaintiff. The Judge, how- 
ever, on appeal, remanded the case for the 
production of the original pottah from the 
Burdwan Rajah’s serishta. The pottah 
was produced accordingly, and both Courts 
have held that it bars the plaintiff from en- 
hanoing the rent paid by the defendant, 


Tt appears to us very doubtful whether 
this suit ought to have been entertained at 
all in the Revenue Court, inasmuch as the 
land on whieh enhancement is sought ap- 
pears to have been given for building and. 
not for agricultural purposes. 18 beegahs 
odd, would not, after the necessary space for 
factory, vata drying rooms, offices, &o., was 
provided, leave anything for agricultural 
purposes even if the proprietor desired so 
to use them. As, however, the question 
was not raised in the Courts below, we do 
not think that it should stop the hearing of 
the appeal. 


The first objection taken by Baboo Ro- 
mesh Chunder Mitter for the special ap- 
pellant is that the Judge was wrong in 
law in relying on the pottah without evi- 
dence, inasmuch as it was not of an aye to 
prove itself and was not proved to have 
oome from proper custody. 


The firat portion only of this objection is 
taken in the petition of special appeal, 
namely, that the pottah ought to have been 
proved by evidence, and that it is not so 
proved. 


With reference to this, the Judge has 
found that the document has been in the 
Rajeh’s serishta for the last 16 years, and 
that it got there by being filed by the de- 
fendant’s vendor, Atkinson, as security for 
the payment of rent due on other lands. 
The mohurrir who filed it is shewn in the 
judgment of the first Court to be dead, and 
it is not denied that Atkinson has left the 
country. The pottah itself has no attesting 
witnesses, and it is difficult to sea how the 
defendant, who is a stranger, purchaser, 
could give direct proof of the exeoution of 
the document. 


What he does prove is that the potteh 
was filed in the Rajah’s serishta for the 
purpose above noted, and that ft was pro- 
duced from thence by the Rajah himself. 
It is contended that the mohurrir witness 
has only been employed in the serishta for 
10 years, and caunot therefore depose to a 
fact which is said to have occurred 16 years 
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ago. We think, however, that on the whole 


evidence and circomstances of the case, the 
Courts below were fully justifled in holding 
that the pottah was not capable of direct 
proof, but that as it came from proper cus- 
tody and was corroborated by the exact 
identity of the grantor’s signature with his 
ndmitted signature on other documents, and 
that it might therefore be taken as establish- 
ed. We may remark, moreover, that no 
objection inthis form was taken in the 
Courts below. 


Then as to whether the terms of the 
pottah bar enhancement, which forms the 
second objection taken in special appeal. 


We have read the document: it gives cer- 
tain land for building purposes, enumerating 
the various descriptions of buildings to be 
erected, and recites that no abatement of 
rent is to be granted at any time or for any 
cause, and that no increase of jumma shall 
ever be demanded. The wording of the 
pottah does, we think, distinctly provide 
that the jumma then fixed was to remain 
the same for ever. We have been reminded 
of the decisions passed on the subject of 
perpetual holdings, and it is contended that 
as there are no such words as “ istemrares” 
— ‘ba fursundfin,” &c., &c., there is no 
proof that the grant was made in perpetuity 
or for any longer term than the life of the 
grantee. It might be sufficient to observe 
that this was never the plaintiff's case in the 
Courts below, nor does he take the objection 
in his petition of special appeal; but we are 
prepared to say that the only fair and rea- 
sonable meaning of the words used in the 
pottah is that the land was granted at the 
rate then fixed for ever. In any case, how- 
ever, the plaintiff would feil, for there is no 
proof nor even allegation that the original 
grantee is dead. 


We have been much pressed with the 
equitable consideration of thie case, and It 
has been argued that as the lease was grant- 


- edat ao time when the estate was under a 


temporary settlement and liable to pay ex- 
cess rent, which rent it did subsequently 
have to pay, the lessee is bound to contri- 
bute his share aud reimburse his lessor the 
amount which he has been obliged to pay 
to his zeminddt, the Rajah of Burdwan. 


It does not appear to us that such consi- 
derations should be allowed any weight in 
the present oase. The plaintiff bas had to 
pay the Rajah because he specially cove- 
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nanted to do so in the event of the Govern- 
ment demand being increased, bat in the 
contract between the plaintiff and defendant 
(we use the words to avoid long repetitions 
-—the proper term would of course be plain- 
tiff and defendanta representatives) there 
was no such stipulation. On the contrary, 
there was an express proviso that no more 
rent should be demanded at any time or for 
any reason. It is only reasonable to suppose 
that as this contract was entered into ata 
time when the plaintiff was under an agros- 
ment of a precisely opposite character with 
the Rajah, there was a reason for the differ- 
ence; and this may, we think, be found in 
the fact, that the land was taken for an 
indigo factory, and that very great expense 
would be incurred in erecting the necessary 
buildings and that the land would be un- 
productive. 


The last objection taken in special appeal 
is that, under any circumstances, the plain- 
tiff is entitled to recover rent on the excess 
of 8 oottahs found in the defendant’s posses- 
sion. 


We are of opinion that he is not so enti- 
tled ; at least, not in this suit. Weare not 
prepared to acquiesoe in the special respond- 
ent’s contention that for the excess land, 
the plaintiff is only entitled to treat the de- 
fendant as a trespasser (Roshun Bibee versus 
Bishonath Sircar, VI Weekly Reporter, 57) 
for if that were so, any person holding ex- 
cess land without his landlord’s knowledge 
for a period of 12 years would have held 
it adversely to his landlord and be entitled 
to plead limitation against him. 


But as the plaintiff in this case sued for 
a lomp sum of enhanced rent in the entire 
holding, he cannot get rent which never 
having been paid before, could not be termed 
“ enhanced” on the small excess of land 
in the defendant's possession. It may be a 
question whether the plainthf could recover 
rent even on this excess, even were he to 
bring his suit in a proper form for the pur- 
pose; but he cannot got it in this sult 


We think, thereffre, that the decision of 
the Court below should stand and that the 
special appeal should be dismissed- with 
conte. g 
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` The 8th May 1871. 
Present: 


The Hon’ble J. P. Norman, Officiating 
Chief Justice, 


Court Woes’ Act-—-Stamps—Probate. 


Reference to the Chief Justice under Seotion 
5 of the Court Fees’ Act, 1870, by Mr. 
R. Belohambers, Taxing Officer of the 
High Court. 


In the goods of Bibee Amesvrun, deceased, 


No stamp duty is payable under the Court Fee’ Act, 
1870, on probate granted io a second executor, to whom 
lokve was roserved to take out probate when the first 
probate was granted. 


Reference by the Taxing Officer.—On 
the 2nd of September last, probate of the 
will of the deceased abovenamed was grant- 
ed by thìs Court to one of the two exeoutors, 
with reservatior to the other. 


The other executor bas now also obtained 
probate, 


The stamp' feo payable under the Court 
Fees’ Act 1870, Schedule 1, Olause 11, was 
pid when the first probdte was granted 
Is it payable in respect of the sécond pro- 
Bate ? 


In the case of W. P. Masson, deceased, 
in which the first letters of administration 
(with will annexed) were cancelled, and 
freeh letters (with will annexed, together 
with a document which formed part of tha 
will, but which had not beer annexed to the 
first letters) were granted,—it was: deter- 
mined that the stamp feo was not payable 
a second time. 


In that case the second letters were grant- 
ed to the same party in substitution of the 
first letters. In the present case a double 
probate has been granted, È e., a probate to 
each of the two executors. 


Decision OF the Chtef Justice. 


The first probate enures for the benefit of 
all the executors. I think that no stamp 
duty is payable on the double probate which 
recites and in fact proceeds upon the @rat. 


` The Sth May 1871. 
Present: 
The Hon'ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble G. Loob, 
wdge. s 
Right of way. 
Caso No. 66 of 1871. 


Special Appeal from a decision passed by 
the Ju 
27th October 1870, affirming a decision 
of the Sudder Moonsiff of that District, 
dated the 8let April 1870. 


Syud Hamid Hossein and others (Plaintiffs) 
Appellants, 


versus 
Mr. C. Gervain (Defendant) Respondent, 


Baboo Oometh Chunder Banerjee 
Appellants. 


for 


Mr. W. W. Linton for Reapondent. 


and substituted way. But where the 

right fs simply to pass from one point to another, the 

to exercise the right cannot claim to 

cular tortuous and indirect course be- 
pointa, 


Norman, C. J.— Tue plaintiff has a 
right of way from the, publio road on the 
north toa road on the south over oertain 
lands of the defendant which adjoin his 
own. The road runs north and soath, and 
it is shown in a survey map of 1851 whioh 
is in evidenoe, as being a straight road. 


In a suit in 1854, the plaintif olaimed 
this road asa straight road from north to 
south and obtained a deorse accordingly. 
However, in consequence of some ambi- 
guity in the terms of the decree, when the 
decree in a subsequent suit came to be exe- 
cuted at some time in 1864 ¢he road was’ 
set out as ronning from the ‘road on the 
north by g burial ground and along the 
plaintiffs garden towards the public road 
‘on the south, with a slight deviation, about 
3 cubits, to the west round a oertain pit 
‘belonging to one Panchoo Dutt 


dge of 24-Pergunnahs, dated the - l 
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In execution of that decree, it appears 
that certain pilpas or low pillars were fixed 
in the earth which would show that the 
plaintiff had a right to deviate from the 
straight line slightly to the west from a 
point about 15 cubits from the public road 
on the south, 


The defendant says that even that di- 
vergence is a trespass, no doubt the 
plaintiff had no right to plant pilpas on 
the defendant’s land over which he’ had 
a mere right of passage. The plaintif 
in his present suit claims a right of 
way over a piece of ground 172) cubite 
in length and from 5 to 24 cubits in breadth 
forming an area of two cottals, The line 
. of road now olaimed devintes at a right 
angle for about 15 ouhits towards the west 
as far as the south-east angle of a hut 
belonging to one Heeran Beebee, and from 
thenoe turns at aright angle and proceeds 
for about 15 onbits south till it meets 
the public road passing round and cutting 
off an irregularly shaped plece of laud be- 
longing to the defendant, which would pro- 
bably be rendered wholly useless to the 
defendant. 


The Moonsiff dismissed the plaintiff's suit. 
The Judge, in affirming the Moonsiff’s deol- 
slon which was passed after a very fall and 
carefal inguiry, makes certain observations 
which have been commented on by the 
appellants’ vakeel. 


He says :—“There is nothing to show 
“ot what point the lẹne isto turn to the 
“west. In the next place there is no evi- 
“denoe to show thatit ever did take the 
“alleged turnings; and in the third place 
‘if it ever did take those turnings, the 
“defendant is obviously entitled to divert 
‘i¢ and carry iton ina direct line to the 
“road on the south, if in so doing he does 
“not encroach on the land of his neigh- 
t bour, ” 


There «ia no reliable evidenoe that the 
path formerly diverged to the west at the 
point indicated in the plaint, The evidence 
does show that the road is a straight road, 
with possibly some slight deflection of some 
8 cubits or so where it passes round what 
is or was formerly Panchoo Datt’s pit 


Asto thethird point adverted to by the 
Judge, we think it is clear that if any per- 
son has a right of way from one place to 
another over a particular line, if he and 
his ancestors have been accustomed to nse 


that way from along time past, he has a 
right to go over it and cannot be compelled 
to use a different and substituted way. 
The plaintiff has a clear right to pass over 
the defendant’s land from a certain point on 
the road to the north to a place on the 
road to the south, in other words, he has a 
right of way between these two points, 
But it is another thing to say that when 
aman has been accustomed to pass over a 
certain pathway, the owner of the land 
through which the path rons cannot inter- 
fere at all with the path by turning it a 
little to the right or a little to the left so as 
to alter its direction slightly. 


In an English case on the subject, Staple 
vs. Heydon, 6 Modern Reporta, page 8, it 
was resolved that “a man cannot claim a 
“right of way over my ground from one 
“part to another, but from one part of his 
“owna ground to another he may claim a 
“right of way over my ground ”. 


In Rouse versus Bardin, 2 Henry Black- 
stone, 355, Mr. Justioe Gould pointed ont 
that in’ justifying an alleged trespass in 
exercise of a right of way it is sufficient 
to state the places from which and to which 
the road leads. He says it would be pro- 
dactive of infinite uncertainty to require an 
exact description of the line of the way; to 
say it wentso many yarda to the north, 
then turned to the west, and then to the 
east. He says Ihave always understood. 
that the “intermediate spaces are dis- 
regarded. ” 


In James vs. Dode, 2 Orompton and 
Meeson’s Reports, 272, Lord Lyndhurst, in 
discussing the right of a person to use roads 
for the purpose of carrying away tithes, 
says :—“' It is not pretended that the former 
might not make a alight deviation.” 


In a case like the present, we think that 
the right is not aright to pass ina parti- 
colar indirect line over the plaintiff's land, 
going foreo many yards west, or so many 
yards to the east, or so many yards to the 
eouth of a particular stratght line. The 
right is simply to pass froma point A on 
the north to point Bon the sonth, and if 
the right is established the pathway between 
these two points most be kept open; but 
the party desiring to exercise his right 
cannot claim to pdfs in a particular tortuous 
and indirest coprse between the two pointa, 

6 


The present suit is simply vexatious. 
We can soe no other reasan why {t was ever 
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instituted. The appeal is of the seme 
character. The Moonsiff’s decision.is quite 
correct. The Judge's decision is also sub- 
stantially right, and wa dismiss the appeal 
with costs, allowing 2 gold mohurs as 
pleader’s fees. 





The 8th May 1871. 
Present: ` 


The Hon'ble H. V. Bayley and G. O. Paul, 
Judges. - 


Hindoo law—Grandson—Mainte- 
nanoe. 


' Case No. 2442 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of 24-Pergun- 
naks, dated the 28rd August 1870. re- 
versing a decision of the Moonsiff of 
Diamond Harbour, dated the 29th De- 
cember 1869, 


Mon Mohinee Doasee (Plaintiff) Appellant, 


versus 


Baluck Chunder Pandit (Defendant) Re- 
spondent. 


Baboo Sham Lall Mitler for Appellant. 


Baboo Rajendro Nath Bose for Respond- 
ent. 


Under the Hindoo Law, a grandson is not entitled to 
maintensnoe, 


Bayley, J.—Im this case, plaintiff, the 
wife of a son of the defendant, sued the 
defendant for maintenance of herself and 
her infant son eged about 8 or 4 years. 


The first Court allowed the maintenance. 


ae Lower Appellate Court has disallow- 
it. t 


The facts found by the Lower Appellate 
Court are that the plaintiff -with her son 
twice left her father-in-law’s house ; that 
she sold her daughter in marriage toa low 
caste Brahmin, and did not return to the 
house of the defendant, her father-in-law. 


Ii has been held by a Fall Bench of this 
Court® that a fether-if-law is not legally 
bound to maintain his son’s widow. ‘The 
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only question that then remains is whether 
in this case the widow’s son, that is, the 
grandson is entitled to maintenance, 


[Yol XV. 


A case has been cited from the Madras 
High Court Reports, Volume II, page 12, 
as in support of this contention, but that 
decision merely rules that “in a family 
governed by the Marumakkatayam rule an 
Anandravan’s right to maintenance is merely 
a right to be maintained in the family 
house.” 


The above law is quoted as a law locally 
prevalent in Malabar. We are shewn no 
authority against the view taken by the 
Lower Appellate Court, and we therefore 
dismiss this special appeal With costs, 


Paul, J.—I concur. 


The 9th May 1871. 
Present: 


The Hon’ble H. V. Bayley and G. O. Paul, 
Judges. 


Oollector’s jurisdiction — Sub-divi- 
sional Officers—Seoction 26 Act VI 
of 1862. 


Oase No. 1774 of 1870. 


Special Appeal from a decision passed by 
the Additional Judge of Nuddea, dated 
the 18th June 1870, reversing a decision 
of the Moonsiff of Santipore, dated the 
80¢k January 1869. 


Rakhal Chunder Roy and others (Plaintiffs) 
` Appellants, 


TOTENS 


Guggun Chonder Dutt and others (Defend- 
= ants) Respondents. 


Baboo Bhowanee Churn Duti for Appel- 
lants. 


Baboos Kalse Mohun Doss and Ashootosh 
Dhur for Respondents. 


* 
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The Collestor’s Jurisdiction obtains where no Sab-divi- 
sional Offioar exists, the terms of Seation 20 Act VI of 
1862 betng iInsppHeable whero there are no presiding 


offloers, 


Bayley, J.—Tae two grounds of ape- 
cial appeal urged in this case are, firstly, that 
there was no jurisdiction in the Collector to 
try the original suit which resulted in a de- 
oree which eventually led to the sale of the 
tenure, for possession of which the present 
suit is brought ; and secondly, that the right 
of the plaintiffs as co-sharers has not been 
duly considered as they were not made de- 
fendants in the decree in execution of which 
the tenure was sold, and therefore they are 
not bound by the sale. 


On the first point, vig., the question of 
ee we remark that the Collector 

ad jurisdiction in the case as there was no 
Sub-divisional Officer at Santipore at the 
time. The Judge below has found as a fact 
that there was no such officer, and there is 
nothing shewn to us to contradict this on the 
face of the record. There can be no doubt 
whatever that where no Sab-divisional Officer 
exists, the Collestor’s jurisdiction ranges 
over that portion of the district. The terms 
of Section 20, Act VI of 1862, that snits 
should be instituted in their respective divi- 
sions only apply to places where there are 
officers to preside over those divisions, and 
cannot apply to places where there are no 
such officers. Thelaw does not contemplate 
impoasibilities, The Judge below was 
therefore right in holding that the Collector 
had jarisdiction under such circumstances, 
for otherwise it would follow that where a 
Deputy Collector in charge of a Sub-division 
is absent, if the Collector be not able to 
take jurisdiction, in such a case no auites 
could be instituted or tried. 


On the second plea, we observe that 
the tenure was sold in execution of a decree 


eae against the bolder for its own arrears.’ 
$ 


has been repeatedly held that a semin- 
dar selling a tenuis for its own arrears 
of rent is bound to look only to the tenants 
registered in his serishta. That the plain- 
tiffs were so registered is not proved in tbis 
suit, and therefore the objection taken is 
untenable. Aagaiu, a tenure, irrespective 
of the question of registration, is liable to 
be sold for its own arrears, and this is a 
case where arrenrs were due from the tenure 
itself. Both the grounds of the appeal 
therefore fail, and this appeal must be dis- 
mised with costa. 
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The 9th May 1871, 
Present: 
The Hon’ble H. V. Bayley and G. O. Panl 
Judges. 


Moveable proporty—Thatch ofahouso 
—Small Oause Oourts— Jurisdiction. 


Case No. 2802 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Nuddea, dated 
the 29th July 1870, reversing a deotsion 
of tha Moonsiff of Bongong, dated the 
21st December 1869. 


Raj Coomar Mookerjee (Plaintiff) Appellant 


- 


vertus 


Pran Nath Mookerjee (Defendant) 
Respondent. 


Baboo Mohendro Lall Mitter for Appellant. 
No one for Respondent. 


The thatch ofa house is moveable property, and a salt 
to recover its price, if not exceeding Hs, 500, murt be 
brought in a Srball Cause Court. 

Paul, J. this case, the Subordinate 
Jadge has, it seems to us, rightly held that 
the suit was cognizable by the Small Cause 
Court, and he has, therefure, dismissed the 
plaintiffs suit on the ground that the Moon- 
aiff had no jurisdiction, 


The suit was brought to recover the price 
of a thatched ijmalee (joint) house laid at 
rupees 5. Now, the thatch of a house is 
moveable property, more especially when 
such thatch as in the present case was 8e- 
vered from the house. A suit, therefore, 
brought to recover the price of such thatch 
not exceeding rupees 500 must be brought 
in the Small Cause Court. The decision of 
the Subordinate Judge is, therefore, quite 
right, and this appeal must be dismissed. 


The pleader for the appellant, however, 
informs us that he originally brought his 
soit in the Small Cause Couft, bot that the 
Judge of the Small Cause Court declined 
to entertain the suit on the ground that he 
could not adjudicate upon a question of title 
to the land and referred bim to the Civil 
Court. Now, it has been held by the late 
Chief Justice that matters incidental to the 
determination of a suit of this description, 
nlthough involving a question of title to 
land, may be brought and tried in the Small 
Cause Court to enable it to adjudicate such - 


A 


+ 
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rubjeot-mattera as may be within ite juris- 
distion. Thé plaintiff in thé present case 
seems to be unfortunate in being thrown ont 
in both the Courts, “It is quite clear that 
his suit was originally rightly brought in the 
Smail Cause Court, and we bope that after 
this expression of our opinion the Judge of 
the Small Cause.Court will put matters right 
by allowing the plaintiff to bring a fresh 
suit in his Court. In determining that suit, 
the Smali Cause Court Judge will be enti- 
tled to adjudicate upon a neato ‘of title 
incidental thereto 3 and as to the question 
whether limitation will bar such suit or not, 
we think that the course which the plaintiff 
has taken owing to the original order of the 
Small Cause Oourt Judge will probably give 
him a good and sufficient cause'to claim ex- 
emption, 
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The 9ıh May 1871. 
Present z 


The Hon'ble H. V. Bayley and G: C. Paul, 
Judges, , 


Cause of action—Foroign judgments 
—Jurisdiction. 


Case No, 2844 of 1870. 


Special Appeal from a decision passed by 
ths Additional Judge of Nuddea, dated 
the 27th July 1870, affirming a decision 
of the Subordinate Judge of that Dis- 
trict, dated the 20th December 1869. 


Sreehuree Bukshee and others (some of the 
Défendants) Appellants, 


versus 


Gopal Chunder Samunt and others (Plain- 
tiffs) Respondents. E 


Baboo Bhowanee Churn Duti for Appel- 
Jants. 


Baboos Sreenath Dass and Kishen Sucoa 
Mookerjee for Respondente. 


If the cause of action ls the taking of, money it 
arises it the place where the money is taken. ° ~” 


‘The rule in the case of foreign Judgments sought to 
be executed in our Courts, is that such Judgments must 
finally determine thespomts in dispute and must be ad- 
fudieatons upon the actual merits, and thet they are 
opon to impeachment on the gr of want of jurisdic 
tion! whether over the onuse, the mnbfect matter,’ or the 

Pirties, or thatthe defendants was not summoned or 

tno‘oppartanity of defence or thac-the Judgment 
was fraudulently obtelned. : ` 
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Rayley, J.—I ax of opinion that in this 
special appeal the judgment of the Lower 
Appellate Court should be reversed with 
costs, l f 


The grounds urged in special eppeal are 
two; firstly, that the French Court whose 
decree is sought to be executed had no ju- 
risdiction ; and secondly, that the special 
appellant had no notice to appear and defend 
the case. 


Now, the question of jurisdiction is to be 
determined with reference to the terms of 
Section 6 Aot VIII of 1859. That Seo- 
tion says—‘' The Civil Courts of each grade 
“ shall receive, try and determine all suits 
“hereby declared to be cognizable by those 
‘Courts, if the cause of action shall have 
“arisen, or the defendant at the time of the 
“commencement of the suit shall dwell or 
“personally work for gain, within such li- 
íi mits.” 


Now, the cause of action in this case 
is the taking of certain money in a cer- 
tain placa The money is admitted to have 
been taken at Oaloutta, ‘The witnesses call- 
ed for the plaintiff contradiot his own case 
by stating that the money was taken at 
Chandernagore ; and after hearing and oon- 
sidering the testimony of these witnesses, it 
seems to us quite unreliable. Thos, the 
money having admittedly been taken at Oal- 
outta, the cause of action arises in Caloutta. 
But farther there is actually no trustworthy 
evidenee on the record that the defendant 
either dwelt or personally worked for gain 
in Chandernagore at the time of the inati- 
tution of the anit. I think, therefore, that 
on all these grounds the plaintiffs’ suit mast 
fail. 

I would add that in the case of a for- 
eign judgment sought to be execoted in 
our Coarta, the rule as to the necessity of 
service of notice, &c., upon the opposite 
party has been laid down by Mr, Jastic 
Story on the Conflict of Lawa, and “ated 
by Mr. Willlam Macpherson at page 189 of. 
the last edition of his Civil Procedure Code 
almost the same words :—“ Foreign judg- 
‘ments must, in order to be received, finally 
“ determine the points in dispute, and must 
“ be adjudioationa upon the aptaal merits ; 
“and they are open to be impeached upon 
“ ground that the foreign Court had no juris- 
“diction, whether over the cause, over the 
“ subject matter, or over the parties, or that 
“ the defendant never was summoned to an- 
“ awer or had no opportunity of making his 
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“defence, or that the judgment was fraud- 
“ulently obtained.” Ido not say that the 
judgment in this case was fraudulently ob- 
tained, because there is no legal proof of 
fraud; but itis clear that the parties were 
not subject to the jurisdiction of the Chan- 
dernagore Court because the subject matter 
of suit and cause of action really were in 
Caloutta, 


Besides as to the summonses, there is no- 
thing to show that summonses were actually 
served on the defendants, or that they had a 
fair opportunity of making their defence. 
We think that the judgments of both the 
Courts are erroneous inlaw. The Subor- 
dinate Judge in the first Court says that be- 
cause the question of jarisdiction was not 
taken at the Chandernagore Court, there- 
fore he could not entertain that objection, — 
an objection which. if true, would go to the 
very existence of the power to try the oase, 
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Poul, J.—I am also of opinion that the 


plaintifPs suit should be dismissed with * 
costs. 


i The 9th May 1871. 
Present: 


The Hon’ble H. V. Bayley and G. O. 


Paul, Judges. 
Hoondees—Oustom. 


Case No. 2554 of 1870. 


Special Appeal from a decision passed by 


the Offictating Judge of Moorshedabad, 
dated the 28rd September 1870 affirm- 
ing a decision of the Subordinate Judge, 
of that District, dated the 81st May 
1870. 


and therefore ought to be allowed to be rais- 
gd at any time. The Judge, on appeal; ap- 
pears to have erred doubly, frat, because be 
adopts the above reasoning of the first 


Indor Chander Doognr (one of the Defend- 
ants) Appellant, 


Court, and secondly, because he says that the i as ; 
local enghiry had proved that the money| Luchmee Bibee and another (Plaintiffs) 
liad been spent in joint’ kurbar, . business Respondents. 


transactions, at Chandernagore. Now, the 
question as to how or where the money was’ 
spent has nothing whatever to do with the 
determination of the question of juriadivtibn. 
It may have been spent at Chandernagore, 
Calcutta, or at any place in the world. It 
may have been spent in joint business or 
thrown into the river, The real question 
here is as to where the money was taken, 
and it is shewn to have been taken at Cal- 
cutta. 


As to the question of service of summons, 
we are told that we should presume all acts 
to have been rightly done, bat on the cons 
trary we find positive evidence that they |’ 
were not rightly done. 


Lastly, we are pressed to remand the case 
in order that further evidence may be taken ; 
but in the first place, we are unwilling to 
remand a case of this complexion with evi- 
dence so false and tutored; and secondly, 
because every party has a right of asking 
any Court of justice to fix the proper issues. | very few and very simple. It appears that 
To stand by, allow a wrong issue to be rais- | the plaintiff, on the 6th day of the dark 
ed, and then te take exception to that issue, | side of the moon in Jyat 1926 Sumbut, 
is a prevalent practice whioh this Court will | obtained a hoondeg for rupees 1,000 from 
hot encourage. the defendanta firm at Baloochur drawn 
upon his firm ag Calcutta. 


The plaintif alleged that that hoondes 
was logt, andon represeutation of that fact 


Baboos Hem Chunder Banerjee and, Deben- 
Chunder Ghose for Appellant. 


Baboo Kulee Mohun Doss for Respondents. 


Plaintiff obtefned a hoondes from defendant drawn, 
upon his firm at C. Ona representation that that 
boondes was lost, defendant granted pleiitiff a second 
hoondee on the same firm. When this duplicate was 
presented to the fir n, the original had already best Io 
cepted on its presentation hy defendant No.2; and tha 
duplloate was declined in acocrdance with its own tarms, 
On dus date the original hoondes was paid by the ac-, 
ceptors. Plaintiff then sued either for the non-accept-, 
ance of the duplicate hoondse or to recover money had 
ac received on the ground that the original consider- 
ation had failed. 


Hrup that the non-oooeptenoe of the duplicate 
hoondes could not give plaintiff any oruse of action, and 
that the consideration had not failed. 


Per Paul J.—~That no custom ooald over-ride the terms 
of the contract as set forth in the «second hoondee, nor 
could such custom, belng irrational, absurd, and contrary 
Pr a a a sustained in a Court 

Justhoe. s 


Paul, J.—In this case, the facts are 


In this view, we reverse the judgments of 
the lower Courts and dismiss the plaintift’s 
suit with costs. 
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to the defendant he granted pinintiff a recond 

‘hoondee drawn by hia said firm at Baloo- 
chur upon his ssid firm at Oaleutta; and in 
the body of this duplicate it wos stated that 
if the original be found accepted the dapli- 
cate shall become null and void. It ap- 
pears on the evidence that when the dupli- 
cate hoondee was presented to the defend- 
ant’s firm at Calcutta the original had 
already been accepted, and the result was 
that the Calcutta firm declined to aceept 
the duplicate stating at the top of it that 
they had already accepted the original 
hoondee presented by one Haoranund Roy 
Doulut Ram, the defendant No. 2 in the 
ense. In doing this, they allege that they 
followed the terms of the duplioate hoon- 
dee, Thus, the plaintiff brings this action 
in one of two ways either for the non- 
acceptance of the duplicate hoondee or to 
recover money had and received on the 
ground that the original consideration 
failed. 


It is quite clear that the non-acceptance 
of the second hoondee was in accordance 
with the strict terms of that hoondee, and 
the circumstance of refusal cannot give the 
plaintiff any cause of action. 


As to the plaintifs seeking to recover the 
amount of the original boondee on the ground 
that the consideration failed, it appears to 
me that the plaintiff must lose her sait also. 
I think the consideration had not failed, for 
itis admitted by the plaintif herself that 
the original hoondee had been accepted by 
the defendant’s firm at Calcutta before the 
duplicate was presented, and that on due 
date of the original hoondee the amount 
thereof wae paid by the acceptors. Under 
these circumstances, it cannot be said that 
the consideration failed. 


But an element of confusion has been im- 
ported into the case by the evidence of some 
witnesses os to custom. That alleged cus- 
tom cannot possibly over-ride the plain terms 
of the contract as is evident from the clear 
language of the second hoondee ; but besides 
that, the evidence in this case seems only to 
go to the extent of shewing that in the event 
of both the original sad the duplicate being 
presented for payment by persons of equal re- 
spectability, some further proceedings should 
be taken by the produétion of a triplicate 
and the payment stopped until the dispute 
ig settled. That custom, therefore, does not 
affect the present case before us, If the 
gustom, however, does not amount te that, 


but amounts to what the plaintiff contends 
for, vis., that notwithstanding the payment 
of the original hoondee the duplicate must 
also be paid for on presentation, all that I 
oan say is that such custom is irrational, 
absurd, and contrary to the principles of 
equity and good sense, and cannot be sus- 
tained as a custom in a Court of justice, 
If the plaintiff had only been guided by 
the ordinary principles of bonesty and jus- 
tice, she would have refrained from bring- 
ing the suit in this case. The suit, in faot, 
seems to be a sort of oppression attempted 
to ba committed on the defendant, for nothing 
but a pure act of grace and courtesy could 
have rendered it obligatory on the defendant 
to grant the daplicate hoondee to the plain- 
tiff on the bare allegation of the loss of the 
original. The defendant was not bound to 
grant her the duplicate until sbe fally 
guaranteed him against any future demand. 
The result is that the honesty of the motive 
by which the defendant was actuated has 
been very ill-reeompensed by the proceedings 
which the plaintiff has taken against him 
in the present suit. I think that the suit 
against defendant No. 1 must fail for all 
these reasons, and that the suit against de- 
fendant No. 2 must equally fail, for there is 
no evidence that the original hoondee was 
really lost and had not passed into the hands 
of this defendant bond fide by sale and 
purchase. . 


The result is that this appeal must be 
allowed and the plaintifi’s suit dismissed 
with all costs. 


Bayley, J.—I think it is not necessary 
in this case to go into the question of custom, 
for the duplicate hoondee and the endorse- 
ment upon it shew, the one a distinct condi- 
tion that no acceptance of the duplicate 
should be made if the original were once 
accepted, and the other that the original 
hoondee Aad been accepted. The payment 
of the duplicate therefore, by the very 
terms of that document is not due on the 
duplicate. The first hoondee once accepted 
was an acceptance of ali liability to the 
total amount of the bill, siz., rupees 1,000, 
aod this suit by tbe plaintiff ia only an at- 
tempt to make the defendant twice liable 
for one and the same amoung. The dopli- 
cate was given by the defendant on the mere 
representation of the loss of the original as 
an act of grace. 


I agree in reversing the judgments of the 
lower Courts with costs. 
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The 10th May 1871. 
Present : 
The Hon’ble H. V. Bayley and G. C. Panl, 
Judges, 


Bx-parte decision— Prima facie case 
—Procedure. 


Caso No. 14 of 1871.. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Purneah, dat- 
ed the 218i September 1870. 


Amrit Nath Jha (Defendant) Appellant, 
versus 
Roy Dhouput Singh (Plaintiff) Respondent. 


Baboos Unnoda Pershad Banerjee and 
Taruck Nath Sein for Appellant. 


Baboos Sreenath Doss and Bhugobuity 
Churn Ghose for Respondent. 


' In d with a suit es- a Court is bound to 
seo that the plaintiffs case is at least primd frois prov- 
ed; the mere abeence of the defendant does not of 


Bayley, J.—Om this appeal coming on 
for hearing, Baboo Sreenath Dass for the 
respondent took a preliminary objection that 
no appeal lies against the decision of the 
lower Court as it was an ex-parte decision 
under the provisions of Section 119 Act 
VIL of 1839. Baboo Sreenath Dass quotes 
a case from page 206 of the Bombay 
High Court Reports, Appellate Civil Jaris- 
diction, in support of his contention. 


I take up the preliminary objection first 
as it stands. The Bombay oase is not at 
all a case similar to the one before us. It 
was there raled “ that the hearing of a suit 
“in which a pleader was duly appointed on 
‘ behalf of the defendant but not instructed 
“ to answer, or instructed not to answer at 
“all, wos an ‘ ex-parte hearing’ and that no 
“appeal lay from a judgment passed in such 
{f puin” 
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No other authority hos been advanced. 
Now we would have paid the highest respect 
to the authority cited were it at all in point, 
but as it stands it is entirely different from 
the case now before us, 


The facts of this case appear to be 


these :— . 


There wasa petition given by Mr. DeSousa, 
the pleader for the defendant, on the 9th 
September 1870. The order on the petition 
was “ Lot the defendant’s pleader take no- 
tice that if he intends to have any witnesses 
called up, he must pray for the same by fl- 
ing a petition in Court to-day ; otherwise he 
must appear on the date fixed, along with his 
witnesses.” 


On the 18th September, Mr. DeSouza put 
in an issumnuvisee of witnesses on behalf of 
the defendant. The lower Court held that 
as the order of the 9th September was that 
the defendant should file his issumnuvines, 
names of witnesses, on that very day, he 
should have done so, but that as then there 
was no time to serve the summonses, the 
defendant should himself try to bring the 
witnesses in Court on-the day fixed for the 
hearing of the conse, vis., the 2] st. 


On the 21st September, Mr. DeSousa 
again presented a petition to the effect that as 
the witnesses from the otber district (Di- 
nagepore) whom the defendant was directed, 
to produce in Court on that day bad not yet 
appeared, summonses might be iasued in their 
names, and that as the witnesses In Purneah 
had also failed to appear although summons- 
es had been issued in their names,—a dustuh 
might issue against them. 


Upon this petition the Court anys that it 
was clear that the defendant’s intention 
was to gain time, aod as the Court could not 
postpone the case again having once before 
granted a postponement without reason, the 
petition must be rejected. The petition was 
accordingly rejected, and the case was heard 
and disposed of on that very day, viz., the 21st 
September. So that it is olear that this suit 
involving a claim of ho less than ra- 
pees 1,08,445 was instituted on the 9th 
August aud disposed of on the 21st Septem- 
ber, notwithstanding all those petitions on 
the part of the pleader of defendant to al- 
low him a farther and rgasonable period to 
produce his witnesses. This fact in itself 
indicates an.improper haste with whioh the 
case has begn disposed of, without a due ros 
gard to the Interests of justice. 

é 
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Reverting to the preliminary objection 
raised by the plender for the respondent, I 
have to remark that this case is altogether 
different from the Bombay case cited. Here 
the pleader was notone who was “ not in- 
structed to answer or was instructed not to 
answer,” or who stood by and let the judg- 
ment go against him, but who, according to 
the Subordinate Judge himself and to re- 
cord, was present in Court, and from time to 
time trying by reasonable requesta, and on- 
der the above circumstances without any 
ihjary to justice to the parties, to obtain 
farther time for his client in order to pro- 
duce withnesses who, on account of the dis- 
tance of their place of abode in different 
districts, Purneah and Dinnjepore, and the 
diffculty of enforcing their attendance in 
Court, could not be produced wishin the very 
limited time given. Irrespective, however, of 
this consideration, every Jadge in dealing 
with an ex-parte case should take good care 
to see that the plaintiff's case is at least 
primé facie proved. 
this case before us? The allegation of the 
plaintiff in the plaint was that under the 
conditions of the bond, if the mortgaged pro- 
perty were likely to be sold or if four suo- 
cessive instalments remained unpaid, the 
plaintiff would be entitled towne without 
waiting for the expiration of the remaining 
dates fixed for the instalments, and that 
accordingly as there had been defsalt in 
the payment of four successive instalments 
the property was likely to be brought to 
sale, the defendant having allowed the rent 
fortwo years to remain unpaid. Besides 
that there was a'stipulation for the payment 
of interest on certain dates specified’ in the 
achedule. which had not been paid. 


Instead, however, of enquiring Intb any 
of the above points, the whole judgment of 
the lower Court seems to be directed to the 
determination of one point only, vis., the 
factum of the execution of the bond. No 
determination as to the non-payment of the 
putnee rents or to the breach in the payment 
of instalments haa been come to or attempt- 
ed. Indeed, the whole judgment on the 
mèrits of the case is contained in these few 
words. “ The genolueness of the bond im- 
“ pleaded is proved by the evidence on the 
“'reoord, the conclusion drawn from which 
“of the justness ef the demand is further 
“justified by the presumption arising 
“ from the default of the defendant (though 
‘í přesėnt by pleader) to enter a defence.” 
So that out of the very judgment from 


Now what have we in |, 
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which Baboo Sroenath Dass takes his pre- 
liminary objection owing’ to the cass being 
decided ex-parte, that is, In the defendent’s 
absence, we find that the defendant was pre- 
sent and through his pleadet, who asked for 
postponement often times by petitions. 


It ia needless to observe that the facts found, 
by the lower Court in the passage quoted 
are guite inaufficient to justify a decree in 
the plaintiffs favor. It might well be that 
the bond had deen really executed, and yet 
the putnee rent or the several instalments 
might not have remained unpaid so as to 
give the plaintiff a cause of action. Be- 
sides, the presumption drawn by the Sabor- 
dinate Judge as to the justness of the plain- 
tiff’s claim from the default of the defendant 
in entering a defence is as illogical as it is 
wrong in law. Some illness, accident, want 
of a friend to look into his affairs, and a 
variety of other circumatances might have 
combined to prevent the defendant from be- 
ing present in Court, so that it cannot be 
laid down as a safo or a sound rule that the 
mere absence of the defendant of itself jus- 


tifles the presumption that the plaintiffs 


caso is. true. The real fact in the case 
seems to ba that simply with a view to got 
the case disposed of before the holidays, 21st 
September being the last day before the 
vacation, this unseemly heste has been made 
in the decision of the onse, and the unavoid- 
able result has been a total denial of justice. 


Under all the above circumstances, wa 
think that the oase must go back to the 
lower Oourt to be re-tried with reference to’ 
the above remarks, each party being willing- 
that it should be taken up and disposed of 
out of its turn. 


The Deputy Registrar will certify before 
Friday evening that the records of this case. 
have been despatched to the Post Office and 
the lat July next is hereby fixed asthe data 
for the decision of this onse by the lower 
Court, after which period no further time 
should be allowed to either party. 


Paul, J—I am entirely of the same opl- 
nion. I consider the request made by the 
defendant for a postponement of the heariag 
of the case was perfectly reasonable and 
well grounded, and the Subordinate Judge 
has acted mostindiscreetly and gpreasonably 
in refusing it. 


I quite conour with Mr. Justice Bayley 


‘in thinking that the whole proceeding in 


this case is maiked by a degree of precipi- 
tation which the ciroumstances hardly justify 
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or at all render necessary, and that there- 
fore, on that ground the case must be sent 
back for re-trial. 


If I were to yield to the objection taken 
by Baboo Sreenath Dass that thie is an ew- 
paris proceeding and no appeal lies, then I 
must sny that inasmuch as this déoision of 
the Subordinate Jadge has been some way 
or other brought to our notice and we have 
read it and we think that it is a most hasty, 
incomplete, and erroneous judgment, we 
ought, by virtue of the large powers which 
we have, to interfere for the ends of justice, 
In fact, when a challenge was thrown out 
by the Court to Baboo Sreenath Dass if 
he could maintain the jadgment of the lower 
Court upon the facts found, he most can- 
didly and honorably admitted that he could 
not. Such being the case, I think that the 
onse must be sent back for a fresh trial. 


The costs will follow the result 





The 10th May 1871. 
Present: 


The Hon'ble H. V. Bayley and Q. C. 
Paul, Judges. 


Tacit consent—User—Rights of 
public. 


Case No. 2527 of 1870. 


Special Appeal from a decision passed by 
the Additional Jurge of Nuddea,~ dated 
the 80th August 1870, reversing a deci- 
ston of the Sudder Moonsiff of that Dis- 
trict, dated the 81st Maroh 1870. 


Sofroo Shaikh Durjee nnd another 
(Plaintiffs) Appellants, 


CETINI 


Futteh Shaikb Durjoe and others 
(Defendants) Respondents. 


Baboo Khetter Hohun Mookerjee for Ap- 
pellants. 


Baboo Grish Chunder Mookerjee for Re- 
spondents. 


rayec for himeelf, family. neighbours and the public, 
have been blown down, & : 
. in its steag by publio subscription and maintajned for 
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the same purpose. After the propristor’s 
helra claimed the right and title to the a i3 


Hep that the consent of the propristor, added to 
the long use of the house by the qo entitled the 
public by way of implied grant to occupation of the 
same as a house for prayer, and the plain could not 


Bayley, J.—In this case, it is quite clear 
that the special appeal is entirely groundless, 
A special appellant should look to the facts 
found by the Lower Appellate Court, and then 
if the facts found justify an appeal on ac- 
count of any error in law or defect in the 
investigation affecting the decision on--the 
merits, in that case and to that extent only 
can a special appeal be properly preferred. 
And I thiuk the facts found in this case 
by the Lower Appellate Court do not at 
all justify the grounds taken in appeal. 


The Judge has found that the house in 
dispute wae erected by and stood on the 
land of one Kadir who used it as a house 
of prayer for himself, family, and neigh- 
boura, and those who liked to resort to it; 
that no objection whatever was ever taken 
to sach use of the house; that the house 
had been blown down, and that Kadir bav- 
ing no means to re build and restore the 
house, the parties by a pablic subscription 
did then build the house and maintained it 
for the purpose for which it was originally 
used. 


The present suit is brought by plaintiff to 
establish a title to and to recover posses- 
sion and to eject the defeudants from the 
new prokha house built. 


The Judge below is of opinion that the 
original proprietor, by his tacit consent to 
the resort of the public to the house and 
to the land on which it stood for the pur- 
pose of prayer, has resigned to them any 
right or title that he himself may have 
had in the land and in the house. I may 
observe that both the parties in this suit 
derive their title from Kadir as the original 
holder. The Judge says that Kadir “ from 
‘the time he allowed the publio to build 
“ and to repair aud maintain the edifice and 
“uso it for a public puipose without re- 
“ quiring them to pay any reutor without 
“raising any objection, resigned to the 
“ publio any right or title that he himself 
“ had in the land and house.” The Judge 
then finds that this righg, and title to the 
house is disputed by Kadir’s heirs, but that 
they have failed to prove any title. The 
the coon- 
sent of the proprietor added to the long 
use gf the house by the publio entitles 
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them by way of an implied grant to the 
occupation of the same as a house for 
prayer. 


I think that there are grounds to jas- 
tify tbis finding. But 10 grounds of spe- 
cial appeal have been tnken to this judg- 
ment of the Lower Appellate Court ; and yet 
the point that has been argued before us 
is not Involved in any of those 10 grounds. 
We are told that the point argued is in the 
8th grounds of appeal, and that ground is 
in the following words :—“ That simply 
“ because Kadir did not demand any rent 
“t from his neighbours for the religions obser- 
“ vances they performed in his khouka, and 
“ that admittedly with his permission and 
“ did not object to it, and therefore he has 
“lost all claim and right to the building. 
“isa conclusion which is opposed to all 
“law and equity ;? but the real objection 
pressed upon us here now is that because a 
brick building was substituted in lleu of 
the thatched house that previously existed, 
the original title by permission no longer 
remained, and itis also urged that private 
rights of occupation co-exists with the use 
of the house as a house of prayer. This is 
the only argument now pressed upon us, but 
we see no force in it, The mere substitu- 
tion of some bricks for thatch makes no 
difference in fact. The new building is 
simply a substitute for the house which has 
been found by the Court below to bave 
vested in the public by implied grant, tacit 
consent and user, for the purposes of resort 
for public prayer aud to, have been blown 
down. I think that under the fasts found 
in this oase, equity and good conscience do 
not justify our interference in special ap- 
peal; and I would therefore dismiss. this 
appeal with costa, i 


Paul, J.—The oontention of the special 
appellant in this case can only succeed if we 
are to divest our mind of all rules and prin- 
ciples of equity and good conscience, which 
under the law we are bound to administer, 
The grounds of special appeal seem to have 
been filed without any proper attention to 
the decision of the Court below or to the 
facts found therein and the reasonable in- 
ferences drawn therefrom. The grounds 
of special appeal, moreover, on their very 
face are many of them irrftional. 


= es - % * * _* = # 
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I agree in dismissing this ‘appeal with 
costs. 
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The ilth May 1871. 


Prasent: 


The Hon’ble J. P. Norman, Officiating Chief 
Justioe, and the Hon’ble G. Loch, Judge, 


Mistake by Judicial Officer—Seoction 
270, Oriminal Procedure Oode, 


Reference to the High Court by the Judge 
of the Small Cause Court at Dacca, 
dated the 22nd February 1871. 


(Anonymous.) 


+ 


Where a Judicial Officer from over anxiety for the dne 
administration of justice in his Court a mistake 
in taking steps against ew whose conduct appears 
to obetrnet the course of Justice somewhat tod hastily 
and without due ctroum«pection, It is not to be presumed 
that he has acted vexahously in the sense of Section 
270 of the Saran Prosedure Code, or otherwise than 


in perfect goud 


Case.—QOne Rajoo Shikdar of Attee, a 
village very close to Dacca, was cited on be- 
half of plaintiff in case No. 1271 of 1870 of 
the Dacca Small Cause Court file, to appear 
before meas a witness on 22nd November 
1870, the day fixed for hearing. On the 
Naszir’s report tbat the witness was keeping 
out of the way “tor the purpose of avoid- 
ing the service of the sammons, ” a procla- 
mation under Section 159 of the Civil Pro- 
cedure Code was affixed in a oconspicnous 
place of his house on the 27th December 
1870. Bot when the case came on for hear- 
ing on the 29th of that month, I found that 
the witness was not present in Court, nor 
was any petition filed on his behalf to show 
cause why he could not come, As such 
things do very frequently occur here, I 
handed him over to the Magisirate ona 
charge of disobedience of summons. But 
the then Joint Magistrate of Dacca who 
tried the case, and copies of whose decision 
aud vernacular proceeding I take the liberty 
of enclosing for the Honorable Court’s in- 
spection, considered the witness not guilty, 
and awarded in his favor a compensation of 
Bapees 3-8 annas, which he desires me in 
his roobakary of the 14th ultimo to -send 
to him for payment to the afgresaid Rajoo 
Shikdar, 


May I now be permitted to ask the Honor- 
able Courts instructions as to the fand from 
whieh the demand should be met. The 
commitment, I beg leave to say, was a bong 
fide one, and could not, from the very nature 
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of things, be one of a frivolous kind. The 
Magistrate, in ordering a compensation, has 
held ont a premium in such cases of dis- 
obedience, ard this I fear may go a groat way 
towards lowering the status of the Civil 
Courts in the estimation of the public 
here. 

The judgment of the High Court was 

delivered as follows by 


Norman, C. J.— Baboo Russick Lall Bose, 
Small Cause Court Judge of Dacca, finding 
that a witness who had been summoned to 
attend in a case before him, notwithstanding 
such summons and a subsequent prociama- 
tion which bad been issued under Section 
159 of the Code of Civil Procedure, was 
absent on the day of hearing, directed that 
a complaint should be preferred before the 
Joint Magistrate by a peada of his Court 
that the witness had absconded in order to 
avoid being served with a summons, and had 
thereby committed an offence punishable 
under Section 172 of the Penal Code. 


The peada in his information, after stating 
that he had endeavoured to serve the sum- 
mons on the witness but could not find him, 
said “ no doubt he kept ont of the way.” 


`A summons having been issued’ by the 
Magistrate, the accused showed clearly that 
he had been absent at the house of an unele 
in Mymensingh and remained there till after 
the proclamation. The Joint Magistrate dis- 
miased the case. He says :—“ The charge 
“was brought without any grounds for be- 
“Heving that the defendant had intention- 
‘Cally abaconded, and, considering it to be 
“ frivolous, I award the defendant rupees 8-8 
“as compensation, ” 


The Joint Magistrate does not say who is 
to pay the compensation, but sent a roobs- 
cary tothe Small Cause Court Judge re- 
questing that the amount might be paid. 


On the report of the Small Cause Court 
Judge, we have sent for the -papers. 


We think that there is no evidence in the 
proceedings to warrant the Joint Magistrate 
in finding that the complaint of the Subor- 
dinate Judge was frivolous and vexatious 
so as to justify him in making an order 
under 270 %f the Code of Oriminal Proos- 
dare, awarding the payment of compensation 
by the Small Cioe Oourt Judge to the wit- 
ness, 


We quash the Joint Mogistrate’s order 
as illegal, and at the same time we desire to 
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express our strong disapprobration of the 
conduct of the Joint Magistrate in causeless- 
ly making such an imputation on a Judicial 
Officer acting in the execution of his duty. 


The Small Cause Court Judge would 
have done well to have observed the dires- 
tion of Section 159 of the Code of Civil 
Procedure, and to have required some proof, 
which the Nazir’s report was not, that the 
witness was absconding to avoid service of 
process before issuing tbe proclamation, and 
again to have satiafled himself by some en- 
quiry whether the witness was nbscondiug, 
before making a charge against him under 
Section 172 of the Penal Code. Bat it is 
not because a Judicial Offloer from over 
anxiety for the due administration of justice 
in his Court makes a mistake in taking steps 
againt parties whose conduct appears to ob- 
struct the course of jastice, somewhat too 
hastily and without due oiroumspection, 
that it is to be presumed that he bas acted 
vexatiously or otherwise than in perfect 
goad faith. 


The 11th May 1871. 
Present : 


The Hon’ble H. V. Bayley and G. O. Panl, 
Judges. 


Fraud—Prima facie coaso—-Onus pro« 
bandi —Section 355 Aot VILI of 
18539. 


Gase No. 241 of 1870. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 20th August 1870. 


Gowhar Ali Khan (Plaintiff) Appellant, 
versus 


Mussamat Sakheena Khanum and others 


(Defendants) Respondents. 


Mr. C. Gregory and Baboo Debender Na- 
rain Bose for Appellant. 


Messrs. R. T. Allan and R. E. Twidale 
and Moonshee Mahomed Yusoof for Re- 
spondents, 

In a sult by a judgmont-creditor to reoover thy 


amount of certain decrees by attachment and sale, and 
to haw a certain deed of bys-mokass which was sot 


3 
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ip by the judgment—debtor’s set as executed 
it pel viata owed the exist- 


management of 
reosipt of its rents, it was held thet plaintiff had « 

Jaci which shifted the omus on the defepd- 
prove the dona Ades of the deed. . 

The true in ion of Section 855 Act VII of 
60 in he ohn « Court sats that by some inadyert- 
ence or mistake a has not produced some evidence 
which he was capable of add aud that he ts 
to be egido 


that od, ate mistake, a r 

scciden a 

wantanpi santea ozgi, under nd we $ 
Bayley, J.~I am of opinion that the 


judgment of the Lower Court in this case 
must be reversed with costs. 


The plaintiff, Gawhur Ali Khan, aued to 
recover the principa} and interes} af pertain 
decrees for costs by the stiachment and sale 
of certain landed property, pfs, mqqzeh 
Rowee, mousgh Jalspokh Deeb, and mqugah 
Jean Deeh, and to have a pertain deed of 
bye-mokosa dated the 19th May 1864, and a 
deed of sale dated the 9th November 1868, 
and certain proceedings of the Judge dated 
the 8rd May 1869 allowing the claim of the 
defendant Sakheena Begum under Section 
246 Act VILL of 1859, set aside. 


The parties sued are Sakheena Begum, 
the wife of Habeeboollah Khan, the judg- 
ment-debtor, Shea Pershad Sing, the pur- 
chaser of Jalaookb Deeb, Nujeeh Khan, the 
purchaser of Jeen Deeh, and Wajed Hossein 
. and Wahid Hossein. 


I may here state that in regard to the 
defendant Sheo Pershad Sing, it is admitted 
that the deed of sale to him was signed by 
Habeeboollah Khan, the vendar’s husband 
himself, as a witness thereto, and therefore 
this purchaser cannot be said to have pur- 
chased the property without due precaution 
and in such fraudglent manner as would give 
the plaintiff any causa of action against 
him, This is now admitted before us by 
plaintiff, and Sheo Pershad is discharged 
from all liability. 


The plaintiffs case shortly is that the 
deed. of mokosa and the subsequent deeds of 
gale under it wera all fraudulent and oollu- 
sive transactions got up in fraud of oredi- 


tors, 


The defendant Sakheena Begom’s case 
wos that the deedef niokass was a bond fide 
instrament and the sales to the other defènd- 
auts were also bonå fide. ` 


The Lower Court has held that the plain- 
tifl has failed to establish the fraudulent 


a 
ant to 
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chasacter of thé deed of mokasa or of tha 
purchaser by the ather defendants, and has 


was | therefore dismissed the plaintiff's suit, 


The plaintiff appeals before us upon the 
whole merits of the case. 


Mr. Gregory for the plaintiff, appellant, 
bas very properly, as above remarked, ad- 
mitted that as against the defendant Sheo 
Perahad, he does not wish to prosecute the 
guit any further, 


The main question, therefore, befgre us 
is, whether the deed of mokasg in favour of 
the defendant Sakheena Begum is a bond fide 
instrument or not? If it is not, plaintiff 
could atill praceed for the realization of hig 
debts, which amounts to rupees 9,000, against 
the property of Najeeb Khan alone. 


Now a deed of mokasa isa deed in liquid- 
ation of dower, aud therefore it must 
be shown that there was a dower. It 
is urged) however, that as the questions 
of marriage and dower were not in issue 
before the Lower Court, the defendant 
did not deem it n to adduge any 
evidence on those points, This is an un- 
substantial excuse. But the very deed of 
dower itself pleaded here is not produced. 


Now, it was casential for defendant’s case 
in this suit to adduce the best evidence ta 
prove that deed, especially as this was the 
desd -whioh formed the very basis of tha 
right of the vendor defendant Sakheena 
and of the subsequent alienationa by her ta 
the afher defendants. It is paid that the 
deed is of a date anterior to the decree 
against the debtors, and therefore there was 
and could be no fraud in the matter; but I 
need hardly observe, as a matter of Indian 
judicial experience, that persons in the 
habit of perpetrating such frauds have re- 
courae to their preparation not only at the 
time when suits have been actually instituted 
or are pending against them, but also before 
that period, and this last asa precautionary 
step leat any future litigation would result 
in deqrees against the parties thus acting. 

It is then urged that dower is an ordinary 
concomitant of all marriages ; but if so, what 
could be. easier for the defendant than pro- 
duce ons or two: witnesses to these two, as 
is pleaded, inseparable transactiofis, marriage 
and dower. The lady, the feather of the 
lady, and the vakeel who represented her at 
the marriage, the Casee, would be the beat 
evidenos of both and of each of two mat- 
ters. However, neither the dogd of dower 
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or registry of-marriage by the Casee, nor 


other evidence of these facts has been pro- 
duced in the case. Again, a dower must be 
either “prompt” or ‘“déferred:” The 
Mahomedan law does not contemplate any 
other kind, But it is said before us that 
this was a caso of prompt dower with the 
exceptional arrangement that it should sot 
be prompt, that is to say, that time was 
given to the husband to enable Hint to pay 
the money. Now, of this arrangement there 
is no satisfactory evidence. Besides, if any 
such peculiar arrangement as to the dower 
had been made at ali, it would have been 
done at the time of the marriage, whereas 
we have now the lady at her 80th year, and 
the deed dated the 19th May 1864, so that 
neither prompt dower nor payment as ar- 
ranged are shewn. ` 


There is also great discrepancy in the 
evidence of the witnesses, especially as to 
the persons who were present at the time 
of the bye-mokasa. The witnesses 2 and 4 
contradict the witnesses 1 and 3. They 
say that Ahmed Khan and Russocl Khan 
were present at the time, whereas the other 
two say that Russool Khan alone was pre- 
sent and not Ahmed Khan. It is said that 
Russool Khan and Ashruf Ali Khan were 
not only. present at the transaction but took 
an important part in it, but neither the one 
nor the other has been called-in this case. 


We are requested, however, tó call thosé 
Witnesses whose evidende wé considet ma- 
terial before this Court end examine them 
here for the better ends of justice, but we 
think that by adopting such a course wó 
would be on the contrary only lending our 
aid to the respondent În amending and mak- 
ing up more successfully a fraudulent case. 


Looking to the several dated dnd the 
jeopardy which Hubeeboollah was in owing 
, +0 the litigation that was going on against 
him, it is not unreasonable to suppose that 
in order to’provide against the chance’ of his 
ultimate failure in the litigation he should 
have taken the precaution of entering into’ 
the collusive transaction as that above re 
ferred to, The witnesses are mostly ser- 
vants and dependants of the defendants, and 
their evidenge in my opinion has neither 
that’ precision as to the details nor clear 
bearing’ as to the bond fide clierncter of the 


transaction as to lead me to believe in its 


truthfulness. Naturally, Hubesboallah, the 
husband, would be tho manager of the es- 
tates and the recipient of the rents and 


REPORTER, Rulinge. 568 


would have the command and control of ali. 


The papers might be in the mutated name 
of Sekheéna Begum, and still the podsassion 
be really Hubeeboollah’s, her husbahd, 


Taking, therefore, the whole facta, cir- 
cumstances, and evidence in the case into 
consideration, I think that the respondent 
has failed to rebut the case started by the 
plaintiff, and in this view I woald reverse 
the jadgment of the Lower Court, and decree 
the plaintiff’s suit as against all the defend- 
ants except Sbeo Pershad Singh with 
costs of this litigation. 


Pawl, J.—I wist to make a few remarks, 
It appears that from the year 1884 down 
even to the ptedent time litigation has besu 
goihg on between H oolldh on the one 
side and Gowhur Ali on the other. Af the 
time of the execution of the bye-moknsa of 
the 19ih May 1864 bich isin disputé in this 
ease, the fortunes of Habeebdollali Khan 
in thé sult had met with reversal in thë 
Ptivy Ooudeil, dnd the cése lad béen seit 
back for furthér. isl, We also Have it 
admitted on all sidés that Habeeboolidl’ has 
sold away alF his tiouxdhs except the thrés 
whioh it is said he made over to his wife 
S#Rheénd Kitanam under the bye-mmókàśa in 
disputé in satisfaction of her dower. Under 
these ciféumetdnoes, it is not to much to 
présumé in the abséned of avy strong and 
convincing evidénoe axddited in support of 
the bye-mokasa that therë was a sufficient 
motive existing'in the mind of Hubsebodilah 
to enter into a doforable transadtion iw order 
to defeat His ddversary in the sufit gofty’ ot, 
iv the event of fe ultimate régule bding 
agaitet tim. The existéice of this motiyé 
is diao oleat from the evidence of wit- 
véwaex—that of AMiad Singh i particoldr— 
that after the execiffon of tiè bye-mditass, 
Hubeeboolluy has been ds mich in the 
management of the semiudaree cutobdrry 
aud other matters relating to land as he was 
previous to the execution of the sdid deed. 
In fact, it is Admitted on all sidés that not- 
withstanding the mere chatge of name in the 
papers, the important part that the Habeeb- 
oollah takes im the management of the 
estates is precisely thé sime as it was before 
the execution of the bye-mokasa, It is frug 
that in matters of this description the hus- 


‘band may and does- manage for the wife, 


and consequettly it is nof easy to sáy dèfi- 
nitively Who is the party in podsession’s but 
so far as- the plaintiff in this case is concerp- 
ed, we think- he has started a prima facie 
case, fireily, by showiilg. the exisiénod df æ 
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motive in the mind of Hubeeboollah with 
a view to defeating bis adversary in the’ 
event of his success, and secondly, by show- 
ing that Hubeeboollah was de facto in the 
management of the estates and the receipt 
of the rents. These matters being proved 
by the plaintiff, the onus shifts on the de- 
fendant to prove that the deed of bye-mokasa 
was executed bond fide. In order to sup- 
port the deed of bye-mokasa, the defendant 
is obliged to prove two things ; firstly, that 
the dower was exigible ; and A the 
renson which prompted the person entitled 
to the dower not to insist upon its being 
paid at the time that the bye-mokasa was 
said to have been executed. Now, the evil- 
dence as to the dower Is the most imperfect 
imaginable, and as to the reason which in- 
duced the wife to put a pressure upon the 
husband we should have expected to have 
before us the best evidenos that the subject 
‘was capable of. That best evidence would 
consist of the evidence of the Indy herself, 
her father, and Ahmed Khan, her relative, 
but not one of the three has been examined 
in this case ; and in lieu of their evidenco 
attempt has been made to call half a dozen 
dependants and servants whose evidence on 
thelr very face is vague, wanting in preci- 
sion, and certainly not exhibiting even the 
appearance of truthfulness. It is admitted 
by the witnesses of the defendant that the 
governing spirit over these alleged transac- 
tions was Russool Khan; that he was the 
person to whom accounts would be deliver- 
ed by the servants : and one witness has the 
assurance of stating that he actually filed 
papers for the approval of Russcol Khan. 
Now, if that were so, one would expect to 
find on the face of the papers some marks 
of Russool Khan’s approval, but there is 
no mark whatever nor any indication that 
the papers were ever laid before Russool 
Khan. 


From all that has been said, it is quite 
clear that in a case like this brought with 
so much suspicion it was the bounden duty 
of the defendant to call the best evidence 
available, and as she has not chosen to do 
go the Court is justified in saying that she 
has failed to prove matters which lay with- 
in her knowledge, and which she had ample 
opportunity to prove, if the facts were true, 
by calling respectable witnegges. 

It is stated, however, that the omission in 
calling the best witnesses ought & be rectified 
by this Court ander the provisions of Section 
8665 Act VII of 1889, which enable, the 
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Court when it considers neceasary to allow 
farther evidence to be adduced. The Privy 
Council, however, have judicially remarked 
in the case of Sreeman Chunder Dey versus 
Gopal Ohunder Chuckerbutty and others,* 
reported at page 28, Volume XI, Moore’s 
Indian Appeal Cases, that this power should 
be sparingly exercised, and I consider that the 
true interpretation that we should give to the 
terms of that Section is that when a Court 
sees that by some inadvertence or mistake a 
party has not produced some evidence which 
he was capable of addacing, and that he is 
likely to be prejudiced by that omission or 
mistake, which was simply unintentional, un- 
designed and accidental, the Court should 
allow snch further evidence to be taken ; bat 
it was certainly not intended by that Section 
that when a party has had the fallést notice, 
as the lady in this case bad in May, 1869, 
six months before the present suit, that her, 
title was challenged, and she does not call all 
the respectable witnesses, that she has now 
aright to say in the agonies of despair at 
losing this suit that she should be allowed 
a fresh opportunity of producing further 
evidence. I would further remark that in 
this case we have not the slightest indication 
that Russool Khan himself was aware of the 
transactions, for I cannot help thinking that 
if the interests of the wife and the husband 
were adverse, Russool Khan would have had 
the management of the affairs of this lady. 
Had I any reason to believe that the omis- 
sion to examime Russool Khan and others 
was simply an accidental omission, I would 
have certainly exercised the power that has 
been given us under Section 855 ; but as I 


said before, there is not the slightest evidence 
on the record that it was so, and certainly, 
we should not exercise that power for the- 
protection ond assistance of people who do 
not, as directed by numbers of decisions 
of this Court, call the best evidence by 
which their case is capable of being sup- 
ported. l 

In this view, I think that this appeal 
should be decreed, the deed of bye-mokasa 
should be set aside, and Mr. Gregory’s 
client sbould be entitled to exébute his de- 
cree exempting the property of Mr. Allan's 
olient. 
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The 11th May 1871, 
Present: 
The Hon’ble H. V. Bayley aud G. O. Paul, 
Judges. 


Attestation—Proof— Possession (joint 
or several)—Alteration of form of 
decree— Section 16, Court Fees’ Act. 


Case No. 2559 of 1870. 


Special Appeal from a decision passed by 
the Seoond Subordinate Judge of 24- 

o Pergunnahs, dated the 22nd August 
1870, modifying a decision of the Moon- 
siff of Baraset, dated the 80th Decom- 
ber 1869, 


Bissonath Chatterjee (one of the Defendants) 
Appellant, 


VOT sus 


Madhubmonee Dabee (Plaintiff) Re- 
spondent. 


Baboo Khetter Mohun Mookerjee for, 
Appellant, 


Baboos Kalse Kishen Sein and Opendro 
‘Chunder Bose for Respondent, 


possessi 
a form of decree at option of the 
Court was tn justice bound to ae 
decree should be re-framed in such 


possesion to her in severalty 
any stamp fee. 


The phrases eae a 
a document” scverally defined 


Paul, J.—In this case, the special appeal 
merely‘ relates to a portion of the subject 
matter in suit, namely, as to that portion of 
the decision of the Lower Appellate Court 
which holds that with regard to the mål 
land sued for, the defendant’s mokururee 
pottah is not proved. The finding is simply 
one of fact, and could only be disturbed in 
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special appeal if the party appealing could 
show either thatthe Court below had com- 
mitted an error in law or had so mis- 
conceived or misconstrued the evidence as 
to render the investigation a mis-trial, 


The pleader for the appellant endeavours 
io show that the Lower Court has not come 
toa clear finding upon the evidence of the 
witnesses, inasmuch as that QOourt says 
that “the defendant’s witnesses cannot be 
believed when they say thatit (meaning 
the pottah’ was executed by the plaintiff 
in her husband’s bouse where the defendant 
now puts up;” and his argument is that the 
Lower Court disbelieving the witnesses as to 
the place where the dooument was alleged 
to have been executed did not olearly say 
that he disbelieved the witnesses wholly. 


Now, in my experience, of special appeals, 
I have hardly seen a ground more finely 
drawn op than this. Itis quite clear that 
if the locality in which it was alleged the 
plaintiff had executed the document was not 
proved as the place in which she had exe- 
cuted it, I apprehend that the evidence of 
those witnesses who speak to the execution 
of the document may be rightly disbelieved. 
Consequently, this ground of appeal entirely 
fnils. 


It has been further urged that the Lower 
Court made a mistake in saying that the 
pottah is not attested by any witness. It 
appears to me that the pleader has wholly 
misconoeived the meaning of the word “ at- 
tested.” The Judge was quite right in what 
he said, namely, thatthe pottah is not at- 
tested by any witness; for on looking at 
the pottah, it is to be observed that the 
pottah is not attested. But the pleader has 
fallen into an error in supposing that the 
Judge has used the word “ attested” for the 
word “ proved.” <Attesting a document is 
simply writing the signature of a witness 
by himself in the document in proof of the 
fact that the document was executed by the 
party executing in his presence. Proving a 
document is proving it upon the oath of 
Witnesses in Court But the error into 
which the pleader has fallen is not one for 
which he is altogether personally chargeable 5 
because I have frequently observed this er- 
roneous meaning amped to be put upon 
the word ‘‘ attested.”’ 

Thirdly, the pleader for the defendant 
urges that the plaintiff and her brother ad; 
mitted that the defendant came to their 
house jo 1271 and verbally undertook to 
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pay the plaintiff 6 arees of paddy for the 
mål, and 8 annas for the lokheraj Janda, 
as a temporary arrangement, that is to 
say, until a better offer should be made by 
any other person ; and that he waa entitled 
to hold by his temporary arrangement. Had 
the plaintiff admitted a temporary arrange- 
ment subsisting at the time of the institution 
of her suit, the pleader would have been 
quite right. Bot inasmuch as the plain- 
tiff on the one side alleged that this tempo- 
rary arrangement had fallen through, and 
the defendant equally urges it was gone by 
reason of a mokaruree pottah being substi- 
tuted in its place, it is quite clear that the 
defendant cannot now seek to hold possession 
of the land on that ground. Therefore, on 
the whole, this special appeal must be dis- 
missed with costs. 


Then, the plaintiff respondent raises an 
objection to the form of the decree granted 
to her by the Lower Court. The pleader for 
the respondent says that the plaintiff prayed 
for a separation into two equal shares of the 
whole of the property, to which she and 
the defendant were jointly entitled 4 but the 
Lower Court, instead of giving her the de- 
ores she prayed for, has decreed to her joint 
and undivided possession of her half share. 


Tho pleader for the appellant being called 
upon to resist this contention, raises a pre- 
liminary objection which I shall presently 
notice ; but concedes to the plaintiff that 
the contention on her part is perfectly cor- 
yeot. If then the preliminary objection taken 
by the defendant appellant fails, the decree 
whigh the plaintiff asks being a proper de- 
cree, should be made. 


The preliminary objection raised as before 
mentioned is taken under Section 16 of the 
Court Fees’ Act; and the worde of that 
Section are :—‘‘ Whenany appealis presented 
“to a Civil Court, not against the whole of 
“ a decision, hut only against so much there- 
“of as relates to & portion of the subject- 
“ matter of the suit, and the respondent takes, 
“ under Seotion 848 of the Code of Civil Pro- 
“ cedure, an objection to any part of the said 
“ decision other than the part appealed 
“ against, the Oourt shall not hear such ob- 
“ jection until the respondent shall have 
‘ paid the additional fee which would have 
‘been payable had the appeal comprised 
“ the part of the decision so objected to.” 


” It is contended under that Section that as 
tko appeal in this case was presented only 


against a portion of the subject-matter in 
suit, namely, the decision relating to the mål 
land, the plaintiff is not entitled to have 
the decree re-framed with reference to the 
mål land altogether with the other lands, 
without paying the difference between the 
amount of the appeal payable for the whole 
suit and the difference paid by the special 
appellant and the sum of two rupees paid by 
the plaintiff, 


There are two distinct answers to this 
preliminary objection with reference to the 
circumstances of this case. First, it is 
quite clear that so far as the mêl land the 
subject-matter of the suit is concerned; 
the decree ean be re-framed or properly 
framed by this Court; and as the decree 
must be re-framed with regard to the mêl 
lands, I apprehend that it is not possible to 
do so without reframing it as to the other 
lands recovered in this sui¢in some form or 
other; and as the separate possession by 
partition is a form of decree at the option 
of the plaintiff, there oan be no reason what- 
ever against re-framing the decree as to the 
lands other than the mål lands in sucha 
manner as to award possession in severalty 
to the plaintiff. 


Secondly, I hold that the Section of the 
Court Fees’ Act cited relates only to that 
class of cases in whioh a party losing sub- 
stantially a portion of his olaim is precluded 
from re-agivating and re-aseerting that por- 
tiou of his claim before the Appellate Court 
without paying the proper stamp foe. Ir 
the present case, however, the plaintiff has 
succeeded im the whole of her claim as be- 
fore us in this appeal ; and she merely asks 
this Court, as the deores is before us, to 
frame {t properly, nog to alter it substan- 
tially nor to grant her anything more than 
she has obtained a decree for. This we 
think we are in justice bound to do without 
regard, to any stamp fee, for the express 
purpose of terminating this litigation, which 
it is admitted must further proceed unless 
the decree be re-framed as asked for by the 
plaintiff. 


The special appeal, therefore, must be 
dismissed with costs, and the decree made 
in favor of the respondent must*be re-formed ; 
and we direct that the plaintiff be declared 
entitled to recover possession of the lands 
decreed to her, and that she be put into 
possession of the same in severalty by par- 
tition between the plaintiff and defendant, 
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Bayley, J.—I merely wish to add a few 
words with regard to what has been sald by 
the pleader for the appellant as to the Court 
Fees’ Act. 


It is urged upon us that Government 
Revenue will suffer if we hear the oross- 
appeal on the part of the respondent, which 
is put in on a stamp of two rupees. 


The fact is that the object of the Legis- 
lature in the Court Fees’ Act is to levy 
stamp duty proportionately on certain forms 
_ of cross-appeal under the Civil Procedure 
Code, where increase of land or money will 
be the result. But in this cage the stamps 
to be given cannot affect the revenue, for 
no increase of land or money will be the 
result of the cross-appeal. This cross-ap- 
peal is simply to alter the form of decree for 
the same land, but in severalty and no more. 
It would be, therefore, unjust, and opposed 
to the Court Fees’ Aot not to admit the 
cross-appeal. 





The 12th May 1871. 
Present: 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Contracts (joint and several)—Suait 
against co-contractor—Jurisdiction. 


Case No. 19 of 1871. 


Special Appeal from a decision passed by 
the 1st Subordinate Judge of Midnapore, 
dated ihe 8rd November 1870, reversing 
a decision of the Hoonsiff of that District, 
dated the 24th June 1870. 


Coomar Narain Doss (Plaintiff) Appellant, 
versus 


Ram Coomar Mytee (Defendant) Respond- 
ent. 


Baboo Bykunt Nath Paul for Appellant. 


Moxulvie Murhumut Hossein for Respond- 
a ent. : 


Plaintiff, defendant, and another party had jaintly and 

ce a tani aa sce Geto cee 
su an t a permen 

the wor E eal be Satela 


the part of the contractors, The contract was complet-~ 
ed by one of the contractora, who received the amount 
which had been deducted as above, and gave a joint re- 
œipt for the same, 


Hep that there was nothing in law to plain- 
tiff from recovering as from defendant share of the 
said amount, 

Such a sult was not ona for heneg die on a contract 
and was not cognizable by a Small Onuse Couri, 


Kemp, J.—A PRELIMINARY objection was 
taken by the pleader for the respondent that 
this being a suit of a nature cognizable by 
the Small Cause Court, no, special appeal 
lies to this Court We think that there is 
no ground for this contention. This is not a 
suit for money due on a contract. There is 
no contract as between the plaintiff and the 
defendant, Ram Coomar Mytee, and there- 
fore this not a suit which is cognizable by 
the Smal! Cause Courts. We, therefore, 
overrule the preliminary objection. 


The plaintiff, and the defendant Ram Coo- 
mar Mytee, and another party, entered into 
a contract with the Executive Engineer, 
Mr. Kimber, whereby the plaintiff, and tha 
defendant Ram Coomar Mytee, Sreemonto . 
Lal and Bykunt Nath, jointly and severally 
contracted to erect certain embankments for 
the Irrigation Department in the district of 
Midnapore. Three thousand rapees Go- 
vernment promissory notes were deposited 
as security, and it was also stipulated that 
for sh 100 rupees worth of work done 
a sum of 10 rupees or 10 per cent. was to 
be kept in the bands of the Executive 
Engineer to meet the contingency of the 
Government incurring any expenses in com- 
pleting the work owing to the failure of the 
contractors to perform their contract. We 
may mention here that although 10 per cent, 
was originally agreed upon, it was subse- 
quently arranged between the parties that 
5 per cent only was to be kept in the 
bands of the Executive Engineer for the 
above-mentioned purpose, 


The plaintiff says that for work done by 
him and the defendant Ram Cgomar My.tge 
from January to Mareh, and’for work done 
from April to August 1865 by the plaintiff, 
the defendant Ram Coomar, and Sreemonto, 
a total sum of rupees 824 on account of 
the first period and of 766 rupees on aq- 
count of the secong period, was kept in. the 
hands of the Executive Engineer under the 
terme of the contract, The plaintiff, there- 
fore, sues, alleging that ns the contract wag 


¢| completed, he is entitled to one-half of the 


sum offrapees 824 on the wok done by 
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him and Ram Coomar, and for one-third of 
the sum of rupees 766 on the work done 
by him and by Ram Coomar and Sreemonto ; 
_or to a total of rupees 417-5-4. 


The Court of first instance gave the 
plaintiff a decree against Ram Coomar in 
the first instance, and directed thatif Ram 
Coomar did not pay the amount decreed, 
the plaintiff would be entitled to reoover 
the amount from Mr. Kimber. On appeal, 
Subordinate Judge has reversed the 

ecision of the first Court and dismissed 
the plaintiff ’s suit. The Subordinate Judgo’s 
decision seems to proceed on the suppo- 
sition that because Ram Coomar had com- 
pleted the work, therefore the plaintiff was 
not entitled to recover the sum claimed. 
There is nothing in the Subordinate Judge’s 
decision beyond this which requires parti- 
cular notice. 


We think in this case that the decision of 
the Court of first instance is right and that 
of the Subordinate Judge is wrong in law, 
and that it must be set aside and the deoi- 
sion of the frst Court restored. 


It is admitted that the plaintiff did work 
from January to Maroh 1865 and from April 
to August 1865. It is also not shown that 
the Government were put to any extra ex- 
pense in completing the contract which the 
defendants had entered into jointly and 
severally owing to the failure of the con- 
tractors to perform their contract, and there- 
fore that the Government through their 
Engineer were not called upon to incur any 
expenses in completing the contract, which 
were to be met by the amount deposited as 
security in Government promissory notes 
as well as by the percentage of 5 per cent. 
deducted upon the work done. Such being 
the case, we think the first Court was right 
in holding that when the contract was com- 
pleted by one of the contractors, there was 
nothing in law to prevent the plaintiff, who 
is admittedly one of the parties who con- 
tracted with the Government through their 
Executive Engineer, from recovering his 
share of the amount deducted as afore- 
suid. We have also been shown in the 
course of the argument that the defendant 
Eam Coomar did receive and gives joint re 
ceipt for the amount which is now claimed 
as the amountwhich My. Kimber had de- 
ducted and kept in lieu of security in oase 
the Government should be, put to any ex- 
‘pense owing to the non-fulfilment of the 
contract entered into by the defendants. 
Such being the case, it seems to us clear 
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that the plaintiff is entitled to recover as 
from Ram Coomar, who has admittedly re- 
osived these sums from Mr. Kimber, his 
share of the money retained for the work 
done by him with Ram Coomar and the 
other oontractor. We, therefore, decree the 
special appeal and reverse the decision of 
the Subordinate Judge with costs, 


As Mr. Kimber has not been made a 
party to this appeal, the decree of the Court 
is as against Ram Coomar alone, and not 
against Mr. Kimber. 


0 The 12th May 1871. 
Present: 


The Hon’ble F, B. Kemp and F. A. Glover, 
Judges. 


Deoree—SHolehnamah—FProceeding to 
keep decres alive. 


Case No. 48 of 1871. 


Miscellaneous Appeal from an order passed 
by tha Second Subordinate Judge of 
Hooghly, dated the 19th November 1870. 


Preo Madbub Sircar (Decree-holder) Ap- 
pellant, 


versus 


Bissumbhur Sircaw and others (Jadgment- 
debtors) Respondents. 


Baboo Umbika Churn Bose for Appellant. 


Baboos Chunder Madhub Ghose and Hem 
Chunder Banerjee for Respondents, 


lehnamah 

was nota taken on the bams of the decres, 

Sear therefore, ilegal, could not keep the dearee 
6. 


Kemp, J-—-Tsz decreeholder, Preo 
Madhuob Sircar, is the appellant. The second 
Subordinate Judge of Hooghly observes 
that the decree was passed on the 15th of 
July 1864. Subsequently, pn appeal, the 
suit was remanded and both parties filed a 
solehnamah in accordance with which the 
guit was decided, and the decree-holder 
took out execution of the sald solehnamah 
on the 20th of March 1868. The Subordi- 
nate Judge found that that proceeding to 
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execute the solehnamah was not a proceed- | deduct the period during which the appliga- 


ing taken on the basis of the decree, and 
therefore it being illegal and no proceeding 
to keep the decree alive having been taken 
between July 1864 and the present applica- 
tion on the 27th of September 1869, he 
held that the application was barred, 


It is necessary in this case to trace the 
hiatory of it with a view to ascertain 
whether the decree has been kept alive or 
not by the proceedings taken by the decree- 
holder. The case has been argued at great 
length and with much ability. It appears 
to us clear that the decision of the Subor- 
dinate Judge is correct and that this appeal 
must be dismissed. The decree was passed 
on the 15th of July 1864 against the re- 
wpondenta. They appealed to this Court, 
and this Court remanded the oases to take 
farther evidence under the provisions of 
Section 855. 


In the meantime, the parties compromised 
the case and executed a razeennamah and 
suffeenamah, and the appeal being with- 
drawn was struck off the file. Subse- 
quently, or in March 1868, the appellant 
applied not to exeonte the decree but to 
execute the solehnamah. Under Section 
212, he was bound to state the mode in 
which. the assistance of the Court was 
required to enforce the decree. On turning 
to the petition applying for execution, we 
find that the prayer wae for execution with 
reference to the terms of the solehnamah 
upon which the High Court’s decree was 
based. It was further stated that the appli- 
cant had obtained a certifleate under Act 
XXVITI of 1860 ; that the opposite party had 
not acted up to the terms of the solehnamah, 
and therefore the prayer was to execute the 
golehnamah and to obtain possession with 
wassilat. Now, it is admitted by the plea- 
der for the appellant that that petition did 
not apply for execution of the decree, and 
that the lower Court was not competent to 
enforce the solehuamah in the execution 
stage but only by regular suit ; but it is con- 
tended by him that under Section 15, Act 
XXIL of 1861, it was the duty of the 
Court either to return the application for 
correction to the person making it, or with 
the consent OF such person to cause the 
hecessary correotion to be made ; that the 
Court not baving done so and having receiv- 
ed that application as an application to 
execute the decrees, and having kept it for 
some time on its file, that he is entitled to 


tion was on the file of the lower Court. 


In support of this view, a decision pub- 
lished in Volume WI, Weekly Reporter, 
page 15, has been relied upon by the pleader, 
That decision contemplates a case where a 
party putin an application to execute a də- 
cree. That application when it was putin was 
in time, and therefore the learned Judges held 
that the Jadge, if the application was in- 
correct or irregular, ought to have returned 
the application for .correction ag soon as it 
was put in, instead of keeping it for six 
months when it became barred under the 
etatute of limitation. But thet case does 
notin any way apply to the orse before the 
Court. In this case, there was no ap- 
plication to execute the original deoree ; the 
application was made most distinctly te 
execute the solehnamah. Now, the terms 
of the solehnamah altogether differ from the 
original decree. Baboo Hem Chunder Baner- 
jee, for the special respondent, pointed out 
several instances in which the solehnamah 
varied the original desres. It will be suff- 
cient to pointout that the claim for wassilat 
which had been decreed was given up; that 
each party was to pay their own costa; that 
the consideration money of certain proper- 
ties was given up: that certain properties 
were exclusively made over to the other 
side which bad been claimed and had been 
decreed, and that land was given in exchange; 
and there is alsoa clear alteration of the 
terms of the decree as to the extent of the 
shares of the parties. In short, we think 
it sufficient to sey that the raxeenamah and 
suffeenameah altogether did away with tho 
decree and varied it. > Subsequently, after 
the decree-holder found out his mistake, he 
appears to have made an application to this 
Court on the lat of September 1869, or 
very shortly before he made his last ap- 
plication to execute the deoree. That ap- 
plication was not made in the presence of 
the opposite party nor were they present 
when the order was passed. The order of 
the learned Judge, Mr. Justice Macpherson, 
who sot alone, is to this effect,—that he does 
not see that he can interfere in the cage 
now ; that the appeal to this Court having 
been simply withdrawn and strook off, the 
original decree of the Court of firat instance 
stands unreversed ; that the proceedings 
which took place in that Court have not 
the affect of setting aside or altering that 
decree ; aud that it appemed to Lim that the 
applicapte must move under that decree, aud 
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not in this Court in the manner proposed by 
him. Acting upon this suggestion, the ap- 
pellant, on the 27th of September 1869, 
sought to execute the original decree ; but 
on that date, either taking as the starting 
point the date of the deoree, namely, 15th 
Jaly 1864. or the date of the order of the 
High Court of the 80th of January 1866, 
he is clearly beyond time. The application 
which he made in March 1868 not being 
kn application to enforea the decree, there 
has bean no application onder Section 20, 
Act XIV of 1859, to enforce or keep the 
originul deoree alive within three years from 
the last app:ication, which was made on the 
27th of September 1869. 


Wé, therefore, think that the Sabordinatd 
Judge was right in holding that the applicn- 
tion was barred, and we dismiés the appeal 
With coats. 


The 12th May 1871. 


The Hon’ble A. G. Macpherson and Onoo- 
cool Chunder Mookerjee, Judges. 


Embankments—Rights — User— 
Onus probandi, i 
Case No. 1647 of 1870. 
Special Appeal m a decision passed by 
the Judge of Patna, dated the 18th May 
1870. reversing a decision of the Aloon- 


siff of Behar, dated the Tth January 
1870. 


Heeranund Sahoo (Plaintiff) Appellant, 
versus 
Mossamuat Khubeerconissa (Defendant) Re- 
spondent, 
Mr. R. E. ‘Twidale for Appellant. 
Moonshea Makomed Yusoof for Respondent. 


A party claiming to erect a bund in a natural flowing 
river so as entirely io cut off the water from another 


porty, is bound to prove that he has acquired the legal 
right to do so by user. ° 


_ Macpherson, J— Wn have some hesita- 


# 


; 
REPORTER. Rulings. (Yol. XV. 


Lower Appellate Court in this instance, be- 
cause the case has evidently been very care- 
fully tried and considered. 


The point in which we think that the judg: 
ment of the Court below is defective (and 
upon which we think it is necessary that 
the case should be remanded) ie that there 
is no clear finding as to the right of the de- 
fendant to erect the bund complained of. 
The bund is erected in a natural flowing 
river ; and it is allaged by the plaintiff and 
admitted by the defendant that it entirely 
outs off the water from the plaintiff. That 
being so, it appeare to us that it lies upon 
the defendant to prove his right to ereot the 
band. 


Tt is not perfectly clear in what light the 
Judge of the Court below viewed the ques- 
tion of omws; and it is not quite clear whe- 
ther he did or did not mean to find ag a fact 
that the defendant had proved a legal right 
of user to this bund. We have no doubt, 
however, that the defendant cannot ereet 
thia bund as against the plaintiffs, unless he 
proves that he has acquired the legal right 
to do ao by user. , 


The Court must now decide distinotly and 
expressly for what length of time the de- 
fandant has been in the habit of erecting 
this bund, and whether he has been in the 
habit of etecting it for soch a length of 
time as gives him a legal right to maintain 
it as against the plaintiff, 


It appears to us that the questlon as to 
whether there is or is not water in the old 
bed of the river has very little to do with 
the matter which is now in dispute between 
the parties. We think, also, that the qnes- 
tion whether the present bed of the river 
runs through the defendant’s old reservoir, 
has also very little todo with the present 
matter. There is no doubt upon the case, as 
stated by both parties, that the river has for 
very many years ron in the channel in 
which it is at present; and, that being so, 
the plaintiff is eutitled to have the reason- 
able and ordinary use of its water, unless 
the defendant, by having gained the right to 
erect the bund, is entitled to divert the 
water from its natural course. 


This case, therefore, is remanded in order 
that the precise nature of the defendant's 
right in respect of that bund may be inquir- 
ed into and desided. The parties respec- 
tively will bear their own costs of this ap- 


tion in interfering with the jadgmenbof the | peal 
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The 12th May 1871. 
Present: 


The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble G. Loch, 
Judge. 


Mortgagor—Putnees — Intermediate 
holders—Under-tenure. 


Case No. 1816 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Jessore, doted 
the Blit May 1870, reversing a decision 
of the Moonsiff of that District, dated 
the 26th January 1870. 

‘Moulvie Ahmed All and another (Plaintiffs) 


Appellants, 
versus 


Bhoobun Mohan Dass (Defendant) Respond- 
ent, 


Mr. R. E. Twidale and Baboo Hem Chun- 
der Banerjee for Appellants. 


Baboo Issur Chunder Chuokerbutty for, 
Respondent. 


ge pie ea Magi in a 
the mortgagees and persons 

given a partion of the estate 
= ceetesion under the decree. 


o had given them a kuboo but against whom 
defendant obtained a decree for rent in the Qolleo- 
tor’s Defendant's case was that within the 


talook wae a jumma formerly held 
sold it to btm, and oe Soak 
rent to the s putnesdar and 
under-tenants F and M in B's dwelling house at a 
certain rent, 


Norman, C. J.—Movuryms Apap ALI 
and Moulvie Abdool Jabbar, the plaintiffs, 
brought thf suit for possession of 1 pakee 
4 kanees of land included within talook 

o. 28, ` 


The plaintiffs case is that this talook No. 
28 called Mookeem Khan was mortgaged in 
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the year 1202 by the predecessor in title of 
the present plaintiffs to one Kazee Tureek- 
oollah ; tbat the plaintiffs brought a suit 
for redemption against the mortgsgees and 
certain other persons to whom the mort- 
gagees had granted a portion of the estate 
in putnee, and obtained a decree for posses- 
sion on the 80th May 1866, and that under 
this decree they were put in possession in 
August 1867. The plaintiffs further allege 
that Fateek Karigur and Mookeem Karigur 
gave a kubooleut for & pakees 15 kanees of 
land on the 14th Kartick 1274, or 80th 
October 1867. The defendant alleging that 
these two persons Futeek Karigur and 
Mokeem Karigar were his tenants, had 
sued them for rent in the Collector’s Cours 
under the provisions of Act X of 1859. The 
plaintiffs intervened and the Deputy Collec- 
tor made a decres in favor of the defendant 
in the present snit ; upon which the plaint- 
ifs in the present suit, Ahmed Ali and 
are Jabbar, brought their suit to “have 

eir right to receive rent from the land in 
dispute declared, 


The defendant's case is that within the 
plaintifs talook No. 28 there waos s jumma 
formerly held by one Bissonath Manjee at 
20 rypees sicoa, or co.8’ rupees 21-6 annas $3 
that Bissonath Manjes sold this jumma to 
the defendant on the 15th of Assar 1262 ; 
that after this purchase of Bissonath’s in- 
teresta, the defendant settled Futeek and 
Mokeem Karigur in the dwelling house 
which had formerly belonged to Bissonath 
Manjee paying arent of 1-4 annas. The 
defendant says that he has been paying reut 
to the proprietor of the Meergunge Factory 
to whom the mortgagees granted a portion 
of the talook in putnee. 


The first Court made a decree in ni 
of the plaintiffs on grounds into which lt 
not necessary that we should enter here. 
But amongst other things, Baboo Grish 
Chunder Chowdhry, the Moonsiff, held that 
ie defendant could not show that the 
e | jumma of 20 rupees bad been created by 
the talookdars ‘befor the date of the mort- 
gage; that the defendant could not show 
whos was the nature of the jote jumma, 
whether it was mowrosee, mokururee, or 


other wise. 
From that decision, there was eu 2 
s to have wholly 


to the Subordinate Judge who lald 
two issues.. He ap 

misunderstood the nature of the questions 
whioh he had to try. 
kd 
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He first enpposes that the plaintiffs had 
not proved that they ever got a kubooleut 
from Puteek Karigur and Mokeem Karigur ; 
that the plaintiffs have not proved that the 
land in dispute was included in talook No. 
28; and then he raised a question whether 
the defendant actually purchased the jamma 
rights of the land. He dismisses the plaint- 
iffs” onse on the ground that they had failed 
to prove the affirmative of the issues whioh 
be had raised. 


Now it appears that there is really “no 
doubt whatever, in fact it is admitted by 
both sides, that the lands in dispute were 
included in talook No. 28. There is on 
the record a kubooleut, which appears to 
have been registered, given by Futeek 
Karigur and Mokeem Karigur to tho plaint- 
iff. There is very little evidence as to 
whether that kubooleut was given or not, 
but apparently it was a matter not disputed. 
No doubt, when the plaintiffs as mortgagora 
got possession of the property under their 
decree, the under-tenants would nataorally 
attorn to them. The real question which 
the Subordinate Judge had to try and should 
have tried, but which he did not try, was 
whether the jote jumma formerly held by 
Bissonath Manjee and his predecessor Okeel 
Manjee, which has since passed into the 
hands of the defendant by purchase, was a 
jomma which gave to the defendant a 
right to possession of the land as against 
the plaintiffs, the representatives of the mort- 
gagors, who have re-entered after the decree 
for redemption. ` : 


There appears to be the evidence of 
certain witnesses,: in particular of two of 
them, Bukhtar Khan and Mahomed Lall, 
which shows that the Manjece were in 
possession from, or from before, the oom- 
mencement of the present oentury. If 
Bokhtar Khan’s evidence is to be taken 
literally and if his estimate of his own age 
be correct, he proves conclusively that 
Okheel Manjee was in possession prior to 
the mortgage in 1202. He may possibly 
be mistaken as toe his age, but certainly his 
evidence goes to show that the tenure was 
a permanent and transferable tenure; that 
it had been held by the Manjees from father 
to son, and that it wassold to the defendant, 


The tenure was sold tomthe defendant, 
Of that there is no doubt. Ifthe tenure 
had not heen a permanent and transferable 
tefure, it was open to the putneedars to 
have questioned the right of the dofengants, 


and no doubt they would bave done so and 
enhanced the rents. There is strong evl- 
denoe on the record on which the Subordi- 
nate Judge will probably feel himself justi- 
fied in coming to the conclusion that the 
tenure was a permanent and transferable 
tenure. — 


One question {s,—has it been held since 
the time of the settlement? If not, it 
appears tous that there is no reason what- 
ever why the Subordinate Judge should 
not come to the conclusion that it was 
created subsequent to the settlement and 
prior to the mortgage. 


We have distinct traces of the tenure at 
the commencement of the present century, 
The inference is not that it was created at 
the instant at which the evidence shows that 
it was an existing tenure, but that it existed 
then and for some indeffuite period antecs- 
dently to that time. 


There is certainly evidence to jastify the 
inference that this was a mowrosee mo- 
kururee tenure, valid not only as against the 
mortgagees, but as against the whole world. 


The case will be remanded for re-trial. 
Costs of the former hearing and of this 
appeal will abide the result. 





The 15th May 1871. 


Present: 


The Hon’ble J. Ps Norman, Officiating 
Chief Justioe, and the Hon’ble Q, Loch, 
Judge. 


Seetion 35 Act KXIII of 1861—Ap- 
plication—Limitation. 


In the matter of _ 


Russick Lall Chatterjee and another, 
Petitioners. 


Baboo Umbica Churn Banerjee for Peti- 


tioners, ~ 


An application to the High Oourt, under Benton 85 
of Act XXII of 1881, to order a subordinate Court 
to receive an appeal, which in ordinary course ought to 
have been recetyed within 15 days of the original 
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deowon, ought to be made either immediately upon | tO the Court may seem right, and contends 


the quashing of the order of the subordinate Appellate 
Court, or promptly and without any avoidable delay. 


Norman, C. J.—R ussar LALL CHATTER- 
yes and Shaikb Jubboo were convicted 
under Section 145 of Act X of 1859, of 
resisting a distraint of property belonging 
to one Kadir Buksh. They were ordered 
by the Deputy Collector to make good to 
the distrainer the sum of 688 rupees, being 
the value of certain attached crops which 
had been cut and carried away by them. 
They were also sentenced to a fine of 25 
rupees, and in default of payment to impri- 
soument for 15 days in the Civil Jail. 


From that decision, Rassick Lall and 
Shaikh Jubboo presented an appeal to the 
Judge, who, on the 17th February 1870, 
reversed the order of the Deputy Oollestor 
so far as it directed the petitioners to pay 
688 rupees as damages to the distrainer. 


Amanutoollah, as agent on account of 
Nusserutoonnissa Bibee, the distrainor, ap- 
plied to this Court under Section 15 of the 
24 and 25 Victoria, C. 104, to set aside the 
order of the Judge upon the ground that 
the Judge had no jurisdiction to entertain 
the appeal. This Court, on the 28th January 
1871, quashed the Judge’s order as having 
been made without jarisdiction. 


On the 10th of March 1871, the petition- 
ers Russick Lall and Shaikh Jubboo present- 
ed an appeal to the Collector under the 
a baie of Sections 156 and 156 of Act 

of 1859. On the 18th March, the Col- 
lector rejected the appeal upon the ground 
that it was out of time; that he had no 
discretion ander Section 156 of Act X of 
1859 to extend the time for presenting a 
petition of appeal, and that he was therefore 
bound to reject it. 


On the 24th March, the petitioners ob- 
tained a copy of the Collector’s order; and 
now on this 16th of May, they apply to this 
Court for an order that the Collector should 
receive their petition of appeal under the 
155th Section, ‘The vakeel for the petition- 
ers refers to the 85th Section of Act XXIII 
of 1861, contending that in any onse where 
it appears to this Court that in hearing an 
appeal a subordinate Couit has exercised 
a juriadiction not vested in him by law, this 
Court may pass such order in the case as 


that this Court may now make an order that 
the Oollestor’s Court may receive the up- 
peal. And in support of that contention, 
he refers to the case of Kristo Indar Roy 
Ohowdhry against Roopinee Bibes, reported 
in VI Weekly Reporter, Aot X Rulings, : 


page 57, 


We are of opinion that if the Court is 
to exercise the jurisdiction of sending to 
some other Coart an appenl which has been 
presented to and dealt with by a subordinate 
Appellate Court which had no jurisdiction 
to entertain it, that the application shoald be 
made promptly, at any rate within a reason- 
able time, after the order of such subordi- 
nate Appellate Court has been quashed by 
this Oourt as made without jurisdiction. 
The appeal which the petitioners now seek 
to present is one which ought to heve been 
presented to the Collector within fifteen 
days after the decision of the Deputy Col- 
leotor. 


It would appear probable that the time for 
appenling to the Collector had passed when 
the appeal was presented to the Judge. 
However that may be, after this Court had 
set aside the order of the Judge as made 
without jurisdiction, the petitioners waited 
one month and twenty days before they 
applied to the Collector to receive their 
appeal; and after that appeal was rejected 
by the Collector on the 18th Maroh, they 
waited for two months and two days be- 
i making the present application to this 

art. 


We think that where under Section 85 
of Act XXIII of 1861, an application is 
made to this Court to order a subordinate 
Court to receive an appeal, which in ordi- 
nary course ought to have been received 
within fifteen daysof the origiual decision, 
such application ought to be made either im- 
mediately upon the quashiog of the order of 
the subordinate Appellate Court, or at any 
rate promptly and without any avoidable 
delay. 


In the present case, the time which the 
applicant has allowed to elapse is wholly 
unreasonable with referenoe to the time ore 
dinarily allowed far an appeal. 


We thereforp think we ought not to in- 
terfere, and must leave the parties to theit 
rights under the Deputy Collector’s order 
as it stenda, 
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The 15th May 1871. 
Present: 


The Hon’ble F. A. Glover and G. C. Panl, 
Judges. 


Arrears of ront—Jurisdiotion. 
Case No, 20 of 187] under Act X of 1859. 


Special Appeal from a decision passed by 
the Officiating Judge of Rungpore, dated 
the 27th December 1870, reversing a de- 
cision of the Deputy Collector of that 
District, dated the 18th May 1870. 


Sharodsa Pershad Mookerjee (Plaintiff) Ap- 
o pellanl, 


PCrsus 


Sreenath Mookerjee (Defendant) Respond- 
ent. 


Baboos Sreencth Doss and Mohines Mo- 
i hun Roy for Appellant. 


Baboo Kailee Prosunno Dutt for Respond- 
ent 


A mlt 
eee 

matter 

tories on gach land are merely the adjuncts or ap- 


Paul, J,-—Im this case, the plaintiff sued 
the defendant for arrears of rent due under an 
Yjarah lease in respect of oertain semin- 
daries containing, among other things, 8 
or 4 indigo factories. 


The Lower Appellate Court has held that 
the Revenue Court in which the suit was 
tried had no jurisdiction under the provi- 
sions of Act X of 1859 to entertain such 
a suit, it being in the opinion of the Lower 
Appellate Court a suit rather for the rents of 
the buildings and houses, &0., which formed 
the indigo factory than of lands which were 
let out for the cultivation of indigo. 


It is quite clear, however, that in this case 
the principsl matter demjsed under the lease 
was the land of the semindaries, the two or 
three indigo factories being merely adjunots 
or appartenances thereto. That being so, 
the sult was for the arrears of the rent of 
land, aud was therefore triable by the Reve- 
nue Court under Act X of 1859. 

We do not think'it necessary to dis- 
euss the cases cited. No oge case cited by 
‘the Court below goes the length of holding 
that when tbe principal subject matter of 
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n lease consists uot of buildings or houses 
but of land, the suit will not lie in the Re- 
venue Conort. Here the principal matter 
demised waa land and the three or four iu- 
digo factories formed merely the adjunots 
or appurtenances thereto. 


Woe, therefore, think that the Revenue 
Court had jurisdiction to try the present 
case, and we accordingly remand it to the 
Lower Appellate Oourt to be tried on the 
merits, 





The 16th May 1871. 
Present : 


The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble G. C. Paal, 
Judge. 


‘Bnhancemoent—Notiee—Landiord 
. and tenant. 


Case No. 1655 of 1870 under Act X of 
1859. - 


Special Appeal froma decision passed by 
the Judge of Nuddea, dated the lst June 
1870, affirming a decision af tha Deputy 
Collector of Kooshteah, dated the 28th 
November 1868, 


Sree Gopal Mallick (Defendant) Appellant, 
versus 


Dwarkanath Sein (Plaintiff) Respondent. 
Baboo Sreenath Doss for Appellant 


Baboos Kalee Mokun Doss and Bunshee 
Dhur Sein for Respondent. 


In the orse of a tenant who bas no t of 
a landlord's notios of enhanosment right o ray pag | 


some whioh 


and reesonablenses of the rent. 


If the notice is sufficlent to enable the tenant to 
erage the pesasi TET in the origi- 
tand on regular ap insufficiency cannot 
BE oblestad: tin oal coed 
When a parson in possession of land without 
rent is served by the land] aise whoa lie 
peeviously held, with notes that he must elther quit 
slog hi Aber bop rent, and such ferson chooses to 
remaln in possession, he must be taken to have assent- 
or a tenant And sllable tothe payment 
ren l 


Norman, C. J.—THs was a suit for rent 
at an enhanced rate after notice. 
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The defendant, the purchaser of the te- | —that the notice of enhancement was insoffl- 


nure of Mr. Thomas Kenny, holds 782 big- 
gahs, 7 oottahs of land, of which Mr. Kenny 
held 11 annas as tenant to the plaintiff. 
The lower Court finds that he held as a 


ryot. 


The notice of enhanosment, which bears 
, date the 21st of Ohoitro 1272, was in the 
following form :— 


“ You are in the ocoupation of the lands” 
(describing them) “ without any settlement 
“ or title ; you have no right of occupancy 
“under Section 6 of Act X of 1859. You 
“are an intermediate holder between the 
“semindar and the cultivator. Notios is, 
& therefore, given to you that 15 days after 
“ the receipt of this notice you do present 
‘* yourself before me and enter into a settle- 
t ment of the lands aforesaid at rates of 
“ rent to be fixed upon, so that you may 
t take a pottah for a few years and give me 
“a kuaboolent. Should you not think it 
“proper, you are to surrender the laud 
“within the said time. Should you con- 
“ tinue in occupation of the lands in qnes- 
“ tion after the expiry of the said time, then, 
“as the rent paid by you at present is far 
“ below the pergunnah rates and the pre 
“‘ vailing rates as well as the rates prevailing 
“in the surrounding lands, and as at present 
‘“the productive powers of the lands and 
“ the value of the produce have increased 
“í without your industry, fair and equitable 
“í rates are fixed for these lands below, and 
“ you shall be bound to pay the rents in 
“ accordance therewith, or khas possession 
“ of the lands shall be taken, and no objec- 
“tions on your part to the same shall be 
“ admitted.” 


Then follows a sehedule giving a detail of 
the Jands with their measurement and quali- 
ty and the ratés for each sort of land, on the 
footing of which a claim is made for rupees 
1,596, annas 11, ple8 as rent for biggahs 
687, cottahs 7, chittack 1, the amount of 
the plaintiff's 11 annas share in the land. 


The parties went to trial and the case 
Was once remanded, when, after an elaborate 
inquiry before the second Deputy Collector, 
the rites werg fixed for the different descrip- 
tions of land. 


On the hearing of the appeal before the 
Judge from the decision on remand, the ob- 
jection wos for the first time urged orally—for 
if was notin the written grounds of appeal 


cient, e Judge overruled the objection, 
and the point has again been raised on special 
appeal from his decision before us. One of 
the objections which was also urged before 
as, is that defendant was a middieman and 
that the Deputy Collector did not go into 
evidence of the rates paid by middlemen. 
The defendant does not pretend to be a ryot 
having a right of occupancy. That being so, 
the position of the tenant independently of 
any legislative enactment would be simply 
this :——he is In possession of land as a tenant 
whose tenancy is determinable. 


The landlord serves him with notlod 
which informs him that he may oohtinue 
to ocoupy the land if he pleases at a 
certain rent, and that if he does not- 
choose to pay such rent he must quit the 
land. Section 13 of Act X of 1859 says 
that the notice to enable a landlord to claim 
enhanced rent must specify the rent to 
which the tenant will be subject for the en- 
suing year, and the ground on which en- 
hancement of rent ts claimed. 


The notice served in the present case 
clearly gives the required information. It 
informs him.with reference to what cifoum- 
stances the landlord thinks himself entitled 
to a larger rent than has been hitherto’ 
paid. 

In the casa of e tenant circumstanced as 
the defendant is, who has no right of oou- 
panoy, the only limit to the landlord’s power 
of enhancement would seem to be that the 
tenant, if he holds over after notite, will 
not be compelled to pay more than a fair and 
reasonable rent. The Act requires that, 
the landlord should inform the tenant of 
the ground on which enhancement is sought, 
not only that the tenant may be enabled to 
judge of the reasonableness of the demand 
and of the prudence of complying with it, or 
otherwise, but that he may be prepared to 
meet any onse which may be made against 
him if the matter should be litigated, 


I may observe that if the notice fairly 
meeta these requirements, I think it matters 
little that amongst the reasons assigned for 
claiming rent at the enhanced rate there are 
some which will not bear examination. 


Again, if the fotioe is sufficient to enable 
the tenant to meet and contest the landlord’s 
demand withorft the risk of being taken by 
surprise; if he oontests the oase in the 
origina suit and on regular appeal in the 
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Court below without objection to the form 

of the notice, it appeara to me to be too 

late to take the objection by way of spe- 
cial appeal. 


To allow such objoctions—to dismiss & suit 
for enhanced rent because some technical 
objection can be taken to the form of the 
notice—would be to introduce into rent-suits 
the intolerable evils of the exploded system 
of special demurrers whiob were put an end 
to for ever in England by the Common Law 
Procedure Acts of 1852 and 1854. 


I confeas that I am unable to understand 
the case of Kaleenath Chowdhry versus 
Humee Bibes, XII Weekly Reporter, 506. 
It is clear, however, that the notice in that 
case was very different from that which we 
have now to consider. 


In Buroda Kant Roy versus Radha Churn 
Roy, XIJI Weekly Reporter, 168, I under- 
stand from the lenguage of the decision, 
though it is not clearly so stated, that the 
enit was not a suit for enhanced rent after 
service of notice but a suit for a kubocoleut, 
which is a very different matter. If the 
learned Judges meant to say that when a 
person in possession of land without paying 
rent is served by the semindar, under whom 
he has previously held, with notice that he 
must either quit the land or pay a reason- 
able rent for it, and after such notice chooses 
to remain in possession, coming to no settle- 
ment with the semindar, he cannot be ad- 
judged liable to pay rent at a reasonsble rate 
on the footing of the notice, I aay, with 
all respect for their opinion, that I cannot 
agree with them. 


I think that in such a'case the person re- 
maining in possession must be taken to have 
assented to become tenant and to have be- 
come liable to the payment of rent, as was 
held by Lord Wynford in the English case 
of Roberts versws Hayward, 8 Carrington 
and Payne, 482. The obligation would arise 
out of the application of a well-known prin- 
ciple of law. 


Thus in the Roman Law it was held that 
an unwritten covenant was made elther by 
the interposition of words or in some other 
way which signifles or pre-supposes the 
consent. The illustration given is :—He 
that receives a deposit thougb he do not 
speak obliges himself togjhe engagements 
of depositaries. 

, Neither of the cases cited touches the 
point woe have to consider in the present 
case. 
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We have only to say that in the case 
now before us the notice appears to be 
sufficient to satisfy the requirements of 
Section 18 of Act X of 1859, 


We, therefore, dismiss the appeal with 
costa, 


Paul, J.—I conour. 





The 15th May 1871. 
Present: 


The Hon’ble E. Jackson and W. Ainslie, 
Judges. 


Measurement— Section 10 Act VI 
(B. O.) of 186Z2—Prooedure — Juris- 
diction. 


Case No. 2482 of 1870 under Act X of 
1859. 


Special Appeal from a decision passed 
by the Officiating Judge of Mymensingh, 
dated the 380th August 1870, affirming 
a decision of the Deputy Collector of that 
District, dated the 81st May 1870. 


Mahomed Bahadoor Mojoomdar and another 
(Defendants) Appellants, 


versus 


Rajah Raj Kishen Singh (Plaintiff) Re- 
spondent. 


Baboos Romesh Chunder Mitter and Hem 
Chunder Banerjee for Appellants, 


Mr. R. T. Allan and Baboos Unnoda 
Pershad Banerjee and Shoshee Bhoosun 
Sein for Respondent. 


them. If ad bahay are objected to, and the Colles- 
tor proceeds without enquiry, the proceedings are m- 
yahd and without į on. 


An applicant under the above Section must be the 
stor of the estate, and not a share-holder only in 


e proprietory body. 

Jackson, J—I po not agree with the 
Judge in the view he has takea of the law, 
Section 10 Act VI of 1862, B. L. C. In 
the first place, I think it is most important 
that the applicant to the Collector under 
this Section should prove that he “ cannot 
“ asceriain who’ are the persons liable to 
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“ pay rent in respect of the lands or any 
“portion of the lands comprised in his 
“estate, and that on that account he Is 
“liable to measure the lands comprised in 
“ his estate.” These are the words of the 
Jaw, and they show the state of facts upon 
which alone there can be an application to 
the Collector, and upon which alone the 
Collector can assist the applicant. The 
Judge admits that there was no enquiry 
made to ascertain whether any such state 
of facts existed. One of the tenants of the 
estate who objected to the application ap- 
peared and alleged that there was no truth 
in the avérments made in the application, 
and that the applicant had long been ta 
possession and could not be in ignorance of 
the lands or tenures comprised in the estate, 
and that the application was only made to 
harass the tenants. Bat still no issue was 
fixed upon the point and no enquiry made 
regarding it. ‘The result is that the Colleo- 
tor had not jurisdiction to act in the matter, 
and that all the proceedings must be set 
aside as invalid. Is is worthy of remark 
that some of the Clauses of the Section are 
penal, and deprive the ryot of his tenure. 
It is, therefore, the more important that no 
proceedings should be taken under this Seo- 
tion except in instances where the inter- 
ference of the Collector is absolutely neces- 
ssry, and in such exceptional circumstances 
as are laid down in the Section. The appli- 
cant must first prove what steps he has 
taken to obtain the knowledge of the tenures 
in his estate, and that he is unable to mea- 
sure because he cannot ascertain them. 
The applicant in this case makes general 
assertions, but does not state what steps he 
took to ascertain the tenures, and how he 
failed. 


I think also that the applicant under this 
Section must be ‘the proprietor of the 
estate,” not a share-holder only in the 
proprietory body. It is not right that such 
share-holders should have separate measare- 
ments. Such proceedings would be produc- 
tive of great annoyance and harassment to 
the tenants in the estate. The law does not 
say that any shaere-holder of an estate may 
apply to the Collector; and looking to the 
remarkable provisions of this Section, it 
seems to me that it should not be extended 
beyond its plfin terms. 

I would set aside the Judge’s order and 
dismisa the plaintiff's application with all 
costs. 


Ainslie, J.—I concur. 
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The 1&th May 1871. 
Present : 


The Hon’ble F, A. Glover and G. O. Paul, 
Judges. 


Suit for rent—Limitation—Soction 32 
Act L. 1839. 


Caso No. 2581 of 1870 under Act X of 
1859. 


Special Appeal from a decision passed 
by the Officiating Judge of Backergunge, 
dated the 29th August 1870, affirming 
a decision of the Deputy Collector of 
that District, dated the 4th June 1870. 


Bykunt Ram Roy (one of the Defendants) 
Appellant, 


versus 


Mossamut Shurfoonissa Begum and others 
(Plaintiffs) Respondents. 


Baboo Sreenath Banerjee for Appellant. 


Baboos Rash Beharee Ghose and Doorga 
Mokun Dass for Respondents. 


Under Sestion 83 Act X of 1859 the rent of any 


ee P ie! (1278) ls recoverable at any thne up 
the last day of the third year (1278) after its close. 


: Glover, J.—-Tueen is no ground for this 

special appeal. The Judge has found as 
a fact upon the evidence that the’ rents 
were payable, as claimed by the plaintiff, 
in 10 yearly kista. It is contended that 
there is no evidence directly to that point, 
but that is a question which we cannot oon- 
sider in special appeal. The Judge has 
found generally upon the whole evidence in 
the case. 


The question of interest has been ro- 
peatedly held by this Court to bea matter 
of disoretion with which this Court should 
not ordinarily interfere. -° 


Another objection, not taken however in 
either of the Courts below, has been now 
taken, viz., that according to the plaintiffs 
own statement hie claim as tothe rent of 
1278 is barred by limitation. But this is 
not so. Section 82 Act X of 1859 allows 
a suit for recoyery of rent to be instituted 
within three years from the last day of the 
year iy’ which thearrear olaimed shall have 
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recome due. The rent of 1278, therefore, 
no matter for what portion of the year such 
bent was due, would be recoverable at any 
time up to the last day of the year 1276, and 
on this calculation the plaintiff is clearly in 
time. 

Th special appeal is dismissed with 
costs, 

Paul, J.—I concur. 





The 16th May 1871. 
Present : 


The Hon’ble J. P. Norman, Officiating Chief 


Justice, and the Hon’ble G. Loch, 6. 


Bharer of undivided estate—Rent suit 
by sharer—Section 108 Act VIII of 
18359—Seotion & Act VIXI (B. 0.) of 
1865. 


Case No. 32 of 1871. 


Special Appeal froma decision passed by 
the Judge of 24-Pergunnahs, dated the 
27th October 1870, reversing a decision 
of the Moonsiff of Satkhirah, dated the 
26th February 1870. 


Dwarkanath Chuckerbutty (Plaintiff) 
Appellant, 


CET sus 


Dhun Monee Chowdhrain and others (De- 
fendants) Respondents. 


Baboo Anund Chunder Ghossal for Appel- 
l lant. 


Baboo Tarucknath Dutt for Respondents. 


A suit bya sharer ine joint undtvided estate for 
monsy dae to him on sooount of his share of the rent 
of an undar-tenure situate In such undivided ostate, 


feis within the provisions of Bection 108 Act X of 


Whare the owner of an undivided estate lets his 
share to a tenant by gtving a pottah and taking a kuboo- 
lent, a mut for the rent ofsuch undivided shane, treated 


as a and - 
under “the provisions of Seaton 4 Act YII (Bray 
Norman, C. J.—Tar plaintiff sues for the 
declaration of his title and for confirmation 
of his possession in a half share of mongah 
Ramnouggur, ard for theereversal of the 
sale of that estate by the Collector under 
Act X of 1859. He alleged that in Fal- 
goon 1274, i. e, February 1868, the former 
holders of the tenure sold it to for 
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rupees; and that after this sale 
the defendants under a decree for arrears 


of rent, which they had obtained against 


the plaintiffs vendors in 1866, fraudulently 
put up the tenure to sale and purchased it 
for 11 rupees. 


The first Court found that the sale was 
fraudulent and illegal, declared that the sale 
to the defendants be invalid, and decreed 
that the plaintiffs title be confirmed. On 
appeal, the Judge finds that the Revenue 
Court erroneously proceeded in the ereou- 
tion case under the Bengal Act VIII of 
1865, and sold the tenure instead of selling 
merely the right title and interest of the 
jadgment-debtors. He also finds that the 
Revenue Court exoeeded its power and that 
the sale must be held ineffectual to pass 
more than the right title and interest of the 
judgment-debtors, “ that is to say, the inter- 
est of the plaintiff to whom it kad previows- 
ly passed.” The learned Judge then makes 
a decree declaring that the defendants pur- 
chased at the sale the one half share of the 
interest held by the plaintiff in the under- 
tenure. 


From that decision there has been a special 
appeal, and it has been admitted on the part 
of the respondent’s vakeel that if the Judge 
is correct in saying that the sale passed only 
the right title and interest of the judgment- 
debtors, sach sala does not in any way affect 
the interest of the plaintiff who had acquired 
his title by purchase from the judgment-debt- 
ors 6 months before the sale under Act X 
of 1859 under which the defendants have 
acquired their supposed rights. But it has 
been contended by the respondents vakeel 
that the decision of the Judge is capable of 
being supported upon another ound, 
namely, that the sale in the Collector's Court 
really took place under the provisions of 
Section 4 Act VIL of 1866, B. O. 


Now, in considering this question, it is 
necessary to look carefully to the facts of 
the case. The property of which the de- 
fendants, as semindars, held an eight annas 
share was ijmalee. In 1225, the separate 
proprietors of the several 8 annas share in 
Ramnuggur executed separate pottahs, each 
grauting 8 annas of Ramnuggur to the plain- 
tiffs vendors at separaio rents. The land 
was then jungle, and the oultf#vated portion 
of it was described in each of these pottahs 
as 151 beegaha. In pursuance of a provi- 
sion contained in each of these pottahs, the 
land was subsequently measured. The mea- 
surement took place in the year 1246, and 
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upon that measurement jammabandees were 
drawn up showing the total rental on ac- 
count of 166 beegahs 15 cottahs and 4 
guodahs of land to be 44 rupees and 8 
annas, of which tbe share of the defendants 
in the present case was 22 rupees and 4 
annas. There were three jammabundees; one 
showing the share in the entire rent payable 
to the eight annas shareholder, and the other 
two, each showing the sum of 1] rupees and 
2 annas as payable to each of the two other 
4 annas shareholders. The defendants sued 
and gota decree in 1866 for rent on the 
footing of that jammabundee; and I think it 
is impossible to doubt that the deeres for 
such rent is rightly and oorrectly desorlbed 
asadecree given in favor of a sharer‘in s 
joint undivided estate for money dae to him 
on account of his share of the rent of an 
under-tenore situate in sach undivided es- 
tate. If that be so, the case falis within the 
provisions of Section 108 Act X of 1859, 
and the learned Judge Mr. Beaufort was 
quite right in saying that the sale took place 
under the provisions of that Section. 


I have no doubt that the owner of an 
undivided estate may, by giving a pottah 
and taking a kuboolenut, let his share of the 
property toa tenant and agree to receive 
rent from such tenant in respect of a tenure 
which may consist of his undivided share ; 
and if that be the case, it may well be that 
a suit for rent of such undivided share, 
treated as a separate and distinct onder-te- 
nure, may come under the provisions of 
Section 4 of the Bengal Aot VIII of 1865. 


In the ptesen# case, itis clear that the 
fresh engagement under the jummabundees 
was for an entire rent of which the shares 
were separately allotted, and in respect of 
such shares the parties entered into such 
separate engagements as to render them 
liable to suits for such separate shares of 
the rent. J think, therefore, that after that 
engagement evidenced by those jammabun- 
dees, it cannot be said that the separate 
share-holders in the undivided estate erea- 
ted several, distinct and separate under- 
tenures in respect of their undivided shares. 
The judgment—debtors at the time of the sale 
under Section 108 had already sold every 
thing which they possessed in the tenure 
to the now plaintiff, and therefore the de- 
fendants sxemindars by that remarkable 
purchase of property, which had recently 
fetched 400 rupees, for 11 rapees got no- 
thing. I cannot say that I regret that I am 
able to reverse the decision of the Judge 


(e) 
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and declare the plaintiff entitled to the de- 
claration prayed for. 

The plaintiff will get his costs in all the 
Courts. 

Lock, J.—I concur. 


The 17th May 1871. 
Present : 


Tho Hon’ble F. A. Glover and G. ©. Paul, 
Judges. 


Hid treasure—Rights of inder—Scc- 
tion 8 Regulation V of 1817. 


Case No. 98 of 1871. 


Miscellansous Appeal from an order passed 


by the Judge of Hooghly, dated the 29th 
December 1870. 


Oma Churn Banerjee (Petitionsr) Appel- 
lant, 


CET INS 


The Collector of Hooghly on behalf of Gov- 
ernment ( Opposite Party) Respondent. 


Baboo Tarucknath Dutt for Appellant. 


Baboo Unnoda Pershad Banerjee for Re- 
spondent. 


Under Bection § Regulation V of 1817, the finder of 
hidden treasure loses his right to the same, if he does 
not notify his disoorery to the Zillah Judge within ans 


Any custom which thera might have been in respect 
to the ownership of discovered treasure was done away 
with by the enactment of Regulation V of 1817. 


Glover, J.—Ta appellant in this case 
objected to the order passed by the Judge 
of Hooghly in respect of the ownership of 
certain treasure found in a fleld within the 
appellant’s xemindaree. It appears that 
certain persons in the course of digging a 
fleld within the appellant’s estate came upon 
an earthen pot containing some 348 rupees, 
There was a quarrel amongst themselves re- 
garding the appropriation of the money, 
which the semindar heard of, and so came 
in and took it on his own account. The 
semindar olaims this property in the 
first place alleging that he was the person 
who found it, inasmuch as it was found by 
his servants while carrying eut his orders 
in digging a fold” 

If this be soyand if he be entitled to call 
himself the finder of this hidden treasure, 
it in qyfte clear that under Section 8 of 
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Regulation V of 1817, he has lost bis right, 
inasmuch as he did not aed the faet of 
the money being found to the Zillah Judge 
within one month as required by the Rega- 
lation. He then states that supposing that 
be is not entitled to claim as finder, he is 
entitled to get the money under the general 
custom of the country which gives property 
of this description to the owner of the ce- 
tate in whieh it is found. 


Now, in the first place, whatever custom 
there might have been at one time with 
regard to such matters was done away with 
by the enactment of Regulation V of 1817, 
the preamble of which states expressly the 
reason why that law was enacted, namely, 
because of the doubt which had arisen as to 
the disposal of such property on account of 
the conflicting provisions of the Hindoo and 
Mahomedan Law; and even were we to sup- 
pose, for the sake of argument, that there was 
such a custom still existing, it is quite clear 
that the appellant could not be called, in the 
sense which he seeks, the owner of the soil, 
inasmuch as the ownership of the soil for 
such purposes would be the ruling power of 
the country, that is, the Government. 


The appeal is dismissed with cost. 





The 17th May 1871. 
Present: 


The -Hon’ble J. P. Norman, Officiating 
Chief Justioe, and the Hon’ble Q. Loch, 
Judge. 


Right of way—Purchaser. 
Case No. 1885 of 1870. 


Spetial Appeal from a decision passed by 
the Judge of 24-Pergunnahs, dated the 
26th May 1870, modifying a decision of 
the Additional Moonsiff of that District, 
dated the 81st December 1869. 


Nubeen Chunder Bullub (Plaintiff) 
Appellant, 


verses T 


. Bhoobun Chunder ManduPand another 
(Defendants) Respondents A 
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Baboos Kales Mohħun Doss and Ashootosh 
Dhur for Appellant 


Baboos Sreenath Doss and Hem CAunder 
Banerjee for Respondents. 


The purchaser of a house acquires the right to the 
use of a way to a road which had been enjoyed with the 
house by the vendor if it Is not merely aright to s 
way of necessity, but a particular right over a defined 
path, 


Norman, C. J—Tuts is an appeal from 
the decision of the Judge of 24-Pergunnahs. 
The plaintiff claims a right of way by a nar- 
row path-way leading from a house occupied 
by bim slong the front of four different houses, 
or portions of houses, belonging to the de- 
fondant Bhoobun Mobun Mandal, north- 
wards to a public road. The evidence 
proves that the house, of a portion of which 
the plaintiff has become possessed by pur- 
chase from Nobongo Dassee, the widow of 
Puran Obander Mundul, was formerly en- 
joyed by four share-holders, Bhoobun Mo- 
hon, Byount Nath, Ryechurn, and Puran 
Obunder, and that a partition took place,—it 
does not appear when, but probably a very 
long time ago,—between these four several 
brothers and co-sharers, by whieh the por- 
tion of the house on the south was allotted 
to Puran Ohunder. Paran Ohunder died 
about 12 years ago, and itisin evidence 
that during the lifetime of Puran Chander 
and subseqnent to the partition, he enjoyed 
aright of way from the house now in the 
possession of the plaintiff from a point at 
the north-western extremity of thet house 
running northwards to the publio road. 
It is also clear that a right of way over that 
specific path was enjoyed by Puran Chonder 
in his lifetime, by his widow after his death, 
and by the plaintiff after his purchase for a 
period which, we have no doubt upon the 
evidence, very considerably exceeds 12 years 
before the commencement of the suit. The 
result of that evidence is to establish that 
the plaintiff, who is the purchaser of the 
house in question from Nobongo Dassee, is 
now entitled toa right of way over the 
path in question to the public road. In 
purchasing the house from Nobongo—assum- 
ing as we do for the purpose ef the present 
argument that Nobongo had aright to sell 
the house——the plaintiff acquired the right 
to the use of the way which had been enjoy- 
ed with the house by the person who sold 
to him. ; 


1871] Civil 


THE WEEKLY REPORTER, 


k 


Rulinge. 527° 





The Judge appears to have taken a mis- 
teken view of the right of the plaintif. He 
says :—* I think that the plaintiff cannot 
“insist on the re-opening of this particular 
“iine of way. All that he can claim is an 
“easy and uninterrupted means of communi- 
‘gation between his house and the road. 
“ He oan claim a right of way to the road, 
“but not the particalar line of way across 
“the land of the defendant which he has 
“hitherto used.” If the right which was 
vested in the plaintiff was a mere right to 
what is called a way of necessity the 
Jadge’s view might have been correot, but 
what the plaintif in the present case esta- 
blishes by the evidenoe, not only of his own 
Witnesses, but of those of the defendant, is 
a specific property,—a particular right of 
way over a defined path. One of the defen- 
dant’s own witnesses says that in the latter 
part of Puran’s life, he never knew him to 
go tbrough the house now occupied by the 
defendant or to use any other way exoept 
the path in question. 


Several objections have been taken on the 


part of the respondent to the maintenance 


of the present action. Now, we propose to 
consider one or two of the objections to the 
maintenance of the suit in detail, Tho 
first point which itis material to consider 
is whether the defendant having built over 
the path in question and obstructed the 
plaintiffs right of way, the plaintiff has 
precluded himself by acquiescence from 
coming to the Court to ask for the removal 
of the obstruction, 


The defendant first obstruofed the way 
on the 3lat Jyest 1276, and the plaintiff, on 
the 9th Assar, that is, 9 days afterwards, 
instituted this suit inthe Moonsiff’s Oogrt 

raying for the removal of the obstruction. 

t is clear, therefore, that the plaintiff in- 
stantly resorted to the Court to ask for 
relief from the obstruction. 


The next objection was that the plaintiff, 
in praying for the removal of the obstruo- 
tion in the road, ie not acting in good faith. 
It was contended that the plaintiff is-not 
merely seeking to enforce his legal right, but 
is doing so for the purpose of harassing and 
vexing the dafendant, But unfortunately 
for the defendant it is in evidence that the 
defendant, at the time when he commenced 
the obstruction, heard that the plaintiff 
objected to it, upon whieh he threatened 
the plaintiff and said that “he would sae 
“how tho plaintift liked eating his own 


house,” clearly showing that he meant to 
give the plaintiff, who isa comparatively 
poor man, a fasts of the costs and expenses 
of litigation. Wo think after that it does 
not lie in the month of the defendant to 
complain that the plaintiff insists on his 
legal rights. 


The next point is that the suit having 
been instituted on the 9th Assar 1276, on 
the 18th Assar, that is 9 days after warda, 
the plaintiff sold his property to one 
Koon} Behary PA&l for 600 rupees with a 
number of stipulations as to the payment 
of costs, which shew pretty clearly that this 
suit, as now brought, is the suit of Koonj 
Behary Pål who has some grudge or other 
against the present defendant, One of 
these stipulations was that “if the plaintiff 
“is succesafal, Koonj Behary P&l is to get 
all the costs.” Certainly, that is not an 
agreement which the Oourt ought to favor, 
and we should not be doing justice if we 
allowed Koonj Behary to reap any benefit 
from it. Therefore, we, think that while 
ordering the defendant to remove the ob- 
struction and re-open the way which existed 
before the commencement of this suit within 
6 weeks after the service on him of this 
decree, we ought not to give costsin this 
suit, but leave each party to bear his own 
costa, 


Fhe 18th May 1871. 
Present : 


The Hon'ble J. P. Norman, Officiating Chief 
Justice, and the Hon'ble Q. Look, Judge. 


Hstoppel—Bes-adjudiocata. 
Caso No. 68 of 1871 under Aot X of 
: 1859. 


Special Appeal from a decigion passed 
the Judge of 24-Per , dated 4 
27th October 1870, modifying a decision 
of the Deputy Collector of Di 
Harbour, dated the 81st March 1870, 


Aukhil Ohunder Mookerjee-and others 
(Plaintiffs) Appellants, 
e versus 
Shib Marain Ghose (Defendant) Re- 
° spondent, 
A 


1 
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Creil 
Baboos Chunder Madhub Ghose and Hem 


Chunder Banerjes for Appellants. 


Baboo Bama Churn Banerjee for Re- 
spondent. 


matters only as are decided between the parties 
by the docres in the sult, ought to be treated as binding 
against them in subeaquent on. No pert of the 


between 
es further than for the purposes of the partiou- 
lar decision. 


Norman, C. J.—Tuis is a suit for the 
rents of certain lands within the plaintiff's 
gsemindares at an enbanced rate after notice ; 
to which the defendant made answer that 
his tenure was not liable to enhancement, 
because the land hed been held nt a rent 
which had not been changed from the date 
of the permanent settlement, 


The semindaree Is held in two shares, of 
one of which—the 7 annas share—the plain- 
tifs became the purchasers at a ssle in 1861. 
The plaintiffs in 1868 brought a suit against 
the present defendants praying for a kuboo- 
leut at an enhanced rate of rent 


After a remand by this Court on special 
appeal from the decision of the Jadge, the 
Deputy Collector of Diamond Harbour, Mr. 
Pratt, by a decision dated the 3lst May 
1865, seems to have held—for we cannot 
say that-he distinctly and in direct terms 
decided—that the tenure was not protected 
from enhancement, because he thought that 
the evidence produced by the defendant as 
to uniform psyment of rent for 20 years 
was suspicious and unsatisfactory. But he 
went on to try the isane as to whether the 
defendant was liable to enhancement, and 
ultimately he held that on account of the 
then recent cyclone the tenant could not 
afford to pay higher rent; and he therefore 
dismissed the suit, 

á ; 


The present sult was brought on the 8th 
July 1868. The Judge finds that the re- 
ceipts of rent which have been produced by 
the defendant sre genuine, and that certain 
tokas or accounts of collections made during 
the years 1265, 1267 and 1268, daring 
whioh time the 7 annas share was in the 
possession of the 9 annas share-holder, are 
also genuine, eand that these dekbilabs and 
tokas prove that the renf was not varied for 
a period of something like 40 years. On 


ethese grounds, the Judge di¥misses the suit 


avd doolares the defendant's 


tenye is not 
liable to enhancement, ` A 
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_ It is objected before us on special appeal 
that the finding of the Députy Collector in 
his decision of May 1865 that the tenure 
was not one protected from enhancement 
ought to have been treated by the Judge as 
conclusive in the present suit. 


The Judge says :—“ The judgment (of the 
“ Deputy Collector of May 1865) was not 
“final in regard to the issue of a fixed 
“ rental, because it did not rest on the Court’s 
“finding on that issue. It proceeded on 
“other grounds; and as the suit was dis- 
“ missed the defendant had no opportunity 
“of appealing or of contesting the point in 
“ the Appellate Court since the plaintiff does 
“ not prefer an appeal.” 


We think that the Judge is right in hold- 
ing that the finding of the Deputy Collector 
in 1865 was not a decision binding on the 
defendant, or which can be treated as having 
bound the defendant by way of estoppel or 
otherwise in the present suit. It was open 
to the defendant, notwithstanding that find- 
ing, again to contest the question of the lia- 
bility of his tenure to enhancement. 


According to the English rule, the finding ` 
on an issue between the same parties in a 
former suit is only conclusive by way of 
eatoppel in these cases where that which is 
called the judgment in England, and which 
is equivalent to what is called the dseree 
here, proceeds on the very point decided by 
the verdict or fluding of fact on the issue. 
A judgment is not conclusive as to any mat- 
ter which came collaterally in question ;—see 
The Duchess of Kingston’s case—Per Sir 
William DeGrey, Lord Chief Justice of the 
‘Common Pleas, delivering the unanimous. 
opinion of the Judges in the House of Lords, 
Smith's Leading Cases, 424. Lord Ellen- 
borough in Outram versus Moorwood, JIL 
East, 846, has rightly treated the question 
as being whether the defendant was estopped 
by a former verdict and sudgment on the 
game point in the action ou trespass. ‘ 


In Barrs versus Jackson (1 Yo. and Co. C. 
C., p. 585) Vice-Chancellor Knight Bruce 
stated the rule againat re-agitating matter ad- 
jadicated to be subject to this restriction: 
“ that however essential the gsatablishment of 
“ particular facts may be to the soundness 
“of a judicial decision; however it may 
‘ proceed on them as established; and how- 
“ever binding and conclusive the decision 
‘may, as toits immediate and direst object, 
“be, those facta are not all necessarily 
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“ established conclusively between the par- 
ties, and either may again litigate them 
“ for any other purpose as to which they 
“ may come in question ; provided the im- 
“ mediate subject of the decision be not at- 
“í tempted to be withdrawn from its operation 
t so as to defeat its direot object.” 


These decisions show that such matters 
only as are decided between the parties by 
the decreas in the suit ought to be treated as 
binding against them in subsequent litiga- 
tion. No part of the reasoning on the find- 
ings of fact which have induced the Court to 
come to its decision, are binding as between 
the parties further than for the purposes of 
the particular decision. 


In Taylor on Evidence—Section 1528, — 
it is pointed out that if for any cause ‘ no 
final judgment of the Court has been pro- 
nounced upon the matter in issue, the pro- 
ceedings are not conclusive,” 


Now in the case before us the final deci- 
sion of the Court, that is, the final decree of 
the Collector, did not proceed on his decision, 
such as it was, thet the tenure was not lia- 
ble to enhancement. The decree was a de- 
oree dismissing the suit for a kuboolent at 
an enhanced rate. The reason whioh im- 
medintely induced the Collector to pronotince 
that decision was the absence of proof that 
the rata demanded was reasonable under all 
the circumstances. Incidentally, and not asa 
matter on which his decision proceeded, the 
Collector expressed an opinion—I can soa! oe- 
ly put it any higher, but assuming that he 
decided the matter, the Collector decided— 
that he was not precluded from proceeding 
to enhance by any proof which the defend- 
ant was then able to give before him of the 
fact thathe held from the time of the per- 
manent settlement at a fixed rate. 


The special appellant has failed to esta- 
blish the soundness of the view of law which 
he has put before the Court, and we see no 
reason for disturbing. the judgment of the 
Judge on that point. . 


The other point urged before us is one 
purely of fact. The Judge, on the evidence, 
has come to the conclusion that the tenure 
was not liable to enhancement. Whether that 


The 18th May 1871, 
Present : 


The Hon’ble L. S. Jackson and A. G. 
Macpherson, Judges. 


Surisdiction—Act KL of 1858—Ma- 
nager’s powers. 


Case No, 24 of 1871. 


Miscellaneous Appeal from an order passed 
by the Judge of Sarun, dated the lst 


November 1870. ° 
Sheo Prosunno Chobey (Petitioner) 
Appellant, 
versus 


Gopal Surn (Opposite Party) Respondent. 
Baboo Omurnath Bose for Appellant. 
No one for Respondent. 


Per Jacken, J.— Where a marager is appointed 
under Act XL of 1858, the Civil Court has no authori- 
ty to restrict or limit by description or oth the 
natus or extent of the minor's property. 


Jackson, J.—Iw the order made by the 
Judge in this matter which the appellant 
complains of, the Jadge appears to have 
gone beyond his strict authority. 


Act XL of 1858 empowers the Civil Conré, 
under oertain circumstances, to appoint mana- 
gers to the property of minors. Those mana- 
gers, when so appointed, are vested with 
authority to take and manage the property 
of minors, and are bound to do ao to the bast 
of their jadgment and ability. The Court 
has no authority to restrict or limit by de 
scription or otherwise the nature or extent 
of the minor’s property ; aud if any ques- 
tion should afterwards arise of the manager 
having improperly given up or mis-mana- 
ged the property belonging to” the minor, 
the order of the Judge made on this ocon- 
sion will certainly be no protection to him, 
The Judge’s order, therefore, in this respect, 
appears to be inoorregt; but it does not 
appear that the appellant? before us has 
any locus standi upon which he is entitled 
to come in and complain of the order. 
The appeal, therefore, so far as he is con- 
cerned, must be dismissed, but the Judge 
should consider the observations whieh I 
have made and™regulate himself accord- 


decision is right or wrong, it is not open to | ingly. ‘ 


question on special appeal. . 


We dismlias this appeal with costs. 


Macpherson, J.— Without saying that the 
Judge’sforder is right, I agree in thinking © 
that thas appeal must be diamissed,  — > 


Oii 


The 18th May 1871. 
regent : 


Fhe Hon’ble L, S. Jackson and A. Gh} 
Macpherson, Judge. 


Decorve— Judgment—Bxecution. 
Case No. 58 of 1871. 


Special Appeal from an order passed by | 
the Officiating Judge of Tirhoot, dated | 
the 8th December 1870, rever an 
order of the Sudder 
District, dated the 24th June 1870. 


Mirza Mehdee Beg (Judgment-debtor, Ob- 
jeotor) Appellant, 


OET PhS 


Zellal 'Fhakoor and others (Decree-holders) 
Respondents. 


Mr. R. E. Twidale for Appellant, 
No one for Respondents. 
Where a decree of the Sudder Court was in genera 
“that the appeal be decreed with domi: 
indloated a different intention : 
panes Mo haye bean used 


to obtain execution for whole of the claim, but 
Striated to that which 1é wan the manifest intention 


of the Court to grant. 


Jackson, J.—It certainly does appear, as 
alleged by the special appellant, that the 
Judge has put an erroneous construction 
on the order of the late Sudder Court made 
in December 1860. The decree of that 
Court being in extremely vague and general 
terms, namely, ‘ that the appeal be decreed 
with costs,’ resort should have been had 
to the judgment which accompanied it—in 
the first place to the Oordoo judgment which 
was filed with the decree, and if that did 
not clear up the matter, then to the original 
judgment itself in ie a copy of which 
could have been easily obtained. It appears 
clear enough, even from the Oordoo,-—at 
all events from the Hnoglish jadgment,— 
what relief the Sudder Court intended to 
give; and that was, that the plaintiff having 
succeeded in obtaining a decree in respect. 
of the share owned by one Meher Ali out of 
the property which he, the plaintiff, claim- 
ed, ought not to have been made to pay the 
costs of the defendants as to the whole of 
the property, but that he gpght himself to 
have recovered # decree with costs as to the 
share of Meher All. I¢ seems yingular that 
a decree should have been made without 
apevifiiation of that share, and 
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plaintiff should have been aatisfled with such 
|a decree ; bat certainly the plaintiff ought 
inot to be allowed to make use of such a, 
I decree as he obtained, for the purpose of 
obtaining, as he appears to have obtained, 
i execution in respect of the whole of his, 
original claim, but ought to be restricted 
to that which alone it was the manifest 
intention of the Sudder Oourt to give 


him. 


The order of the Judge, therefore, in so 
ifar as it aHows the plaintiff to execute the 


that | déoree for the entire two annas of the pro- 


perty in dispute, whh coste, must be re- 
versed, and be will pass a fresh order in 
accordance with the decree of the Sadder 


.j|Court as explained. 


Maopherson, J.—I am of the same opi- 
nion. 





The 18th May 1871. 
Present: 


The Hon’ble L. S. Jackson and A. G. 
Macpherson, Judges. 


Proceedings in execution. 
Case No. 78 of 1871. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Gya, dated 
the 28rd December 1870, affirming an 
order of the Subordinate Judge of that 
District, dated the Tth May 1870. 


Moonshee Syad Ameer Ali (Decree-holder) 
Appellant, 


UCETINS 


Saheb Singh (Judgment-debtor) Respondent, 
Mr, BÈ. E., Twidale for Appellant, 


Mr. R. T. Allan and Baboo Unnoda 
Pershad Banerjee for Respondent, 


Where an appHoant for execution did nothing 
depoalting tullubana without iIndioatng the m gia en 


ar ga gt gre a 
not to a 
dearee alive. 


ve 
Jackson, J.—ItT appears to us that the 
order of the Judge in this case is supported’ 
by the Fall Bench Ruling* to which he | 





* 10 W. R, F. By p & 


sti} Oeil 


refers. The Judge finds, and apparently, 
he hed ground for finding, that in pont 
of fact there had been no proceeding taker 
by the judgment-creditor to enforce his 
decree within threes years next before the 
8th Jane 1864; and in point of fast, the 
order of the QOourt executing the decree 
dated: in November 1861 may be taken as 
affording. some evidence, coupled with the 
previous order which the Court had made, 
that the decree-holder in fact was not taking 
the proogedings that he might and ought 
to have taken if he intended to execute 
his decree. 


It seems that having applied generally 
for executioh, he was desired to put in a 
list of the property of the fudgment-debtor 
which he desired to attach, but he never 

ut in any such list; in short, never went 
beyond merely depositing tallabana for the 
pervice of notice, 


The case of the Maharajah of Burdwan, 
which ia to be found in XIV Weekly Report- 
er, page 21, Privy Coancil Rulings, is 

nite distinguishable from the present case. 
in the Burdwan case, the Court executing 
the decree, it appears, had before it a sub- 
stantial application on the part of the deoree- 
holder for the arrest of the representative 
of the original debtor, and the question 
arose whether such representative, being 
a lady of rank, was liable to be taken in 
execution or not, The Court floally deci- 
ded that she was not so liable, and the 
Privy Council, in disposing of that question, 
remarked that upto the time when that 
order was passed, there was a proceeding 
to keep in force the judgment, decree, or 
order originally made, and that that procsed- 
ing was pending “ every day of the time 
“ond every hour of every day” until, it 
was disposed of by the order above referred 
to. 


In this case, however, there was no pro- 
ceeding of that sort pending, because all 
that the execution creditor had done was 
to ask for execution without indicating the 
mode in whieh execution was to be obtained. 
The Court called upon him to supply that 
omission by filing a list of the property to 
be attached, which however, he never did. 
Finally, the @ourt, on his continued omis- 
sion, ordered the case to be struck off. We 
think, therefore, that the Judge was justi- 
fied in holding that the platntiff was barred, 
and oe appeal ought to be dismissed 
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The’ 18th May 1871, 
Present : 


The Hon’ble A. G. Macpherson and Onoo- 
oool Chunder Mookerjes, Judges. 


Jarisdiction—Priostly. ministrations 
—Sharer’s righta—Bight of action. 


Case No. 155 of 1870. 


Regular Appeal froma deoision passed by 
tha Subordindte Judge of Patna, 
the 10th May 1870. 


Mugjod Paudaen (Plaintiff) Appellant, 
versus 


Ram Dyal Tewaree and others (Defendants) 
Respondents, 


Baboos Mohssh Chunder Chowdhry and 
Romesh Chunder Mitter fot Appellant: 


Mr. M. L. Sandel for Respondents. 

ciate g i cee Cs Sekine share of 
earnings, on 

i dig abeende 


even agamst a priest newly a by the jojman, 
simply on the ground of hediary right to sa the 
csremonias of a partioular family, 

enforceable at law. 


A party seeking to establish his right to share in the 
iale lora OF Olidanne Tek i andai to bring 
a avil suit to have his rights ascertained and declar— 
ed, if based partly on ko whioh are contested, and 
partly on the right of succession. 


Mookerjee, J.—Tam object of this suit ts 
two-fold, The plaintiffs seek in the first 
instance to establish their right to share in 
the ministrations on the river bank at Patna 
from the ghaut of Maharajah Ram Narain 
Singh to the garden of Jafer Khan by pur- 
chase from Ram Dyal and others onder 4 
kobalahs, dated reapectively 11th November 
1657, 16th January 1859, 15th August 1868, 
and 2nd October 1866, plaintiffs being 
members of the same family with defend- 
ants. Secondly, the plaintiffs pray that a 
sum of 75 rupees 9 annas*be awarded to 
them, being a moiety of rupees 151-2 annas 
received by the defendants on the occa- 
sion of the shradh of one Kaloo Misser, 
as by virtue of the aforesaid kobalahs 
they are entitled to a half share of all of- 
ferings received™by the defendants at the 
above ghant. . The plaintiffs all thht ` 
having sued tfe defendants in the Court of 
Small Qguses for the recovery of this amount, 
the ts raised’ the falsd'plew that the 
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kobalahs were not bond fide documents exe- 
cuted on receipt of any consideration, but 
Were mere paper transactions executed be- 
namee in the name of the plaintiffs for a 
certain purpose. Itis then alleged that in 
consequence of this plea the Court of Small 
Causes refused to entertain the suit, bat 
dismissed it as involving questions of title 
which that Court bad no jurisdiction to try, 
referring plaintifis to the ordinary Oivil Oourt 
for redress. 


The plaintiffs have, consequently, institu- 
ted this suit for an adjudication of their 
right on the ground that they have actaally 
and bon& Ade purchased from the defendants 
their share of the offerings, and have paid fall 
and good consideration for the same. The 
plaint is not very full and explicit, but there 
appears to be no doubt whatever that‘one of 
the objects of this suit is to have a declara- 
tlon from the Court that the purchases are not 
nominal but bond fide. I am of opinion that 
it is quite competent to a Oivil Court to en- 
tertain a suit of this nature. The simple 
question to be determined in such a case is 
the question whioh the Subordinate Judge 
has laid down for decision in the lst issue” 
of fact in page 18 of the printed book. 


The other prayer contained in the plaint is 
also, I think, a matter cognizable by theCivil 
Court, though it may be also cognizable by 
the Court of Small Causes. The plaintiffs 
allege that although the defendants have sold 
to them a moiety of their right to share in 
the ministrations at a particular place of the 
river bank, the defendants have taken the 
whole of the offerings and woald not give 
to the plaintiffs their legitimate and proper 
share of them which they had expressly 
covenanted and agreed, for a valuable sbon- 
sideration, to give to them by the several 
kobalahs executed by the defendants in 
plaintiffs favor, This would be a matter of 
simple contract, and the only material points 
that would arise for determination would be 
whether by the terms of the deed the de- 
fendants have agreed to allow the plaintiffs 
to share in the profits arising from the mi- 
nistrations in the ghaut, and whether the de- 
fendant having obtained articles of a certain 
value on account of these ministrations have 
refused to give plaintiffs their share of those 
articles. 


* | This imus wes to the following affect :—Whe- 
ther of the alleged share of ths birt 
Jpinttits and their ancestors was bond» oc frudu- 
e 
erp 
seer vol tt sinos the time of their 





been made tt i “, 


I think the Subordinate Judge was wrong 
in holding that—‘ If the plaintiffs alleged 
“right on persons be recognized on ground 
“of her being a hereditary priestess, it will 
“be improperly interfering with the liberty 
“of men who have an interest and inalien- 
“able right to choose their own priests for 
‘í performance of ceremontes which the Hin- 
“doo Lew which governa their ease pre- 
“‘soribes.” This is not a suit by a priest to 
enforce any right as against jajmans, but is 
one for a share of the fees obtained by the 
members of a family of purohita, one of 
whom had transferred his share to the plain- 
tiff for a valuable consideration, the plaintiff 
being also a member of that family. 


Suppose A was a purohit of a family and 
was in receipt of all the fees paid by that 
family on occasions of religious ceremonies. 
Suppose A died leaving 2 sons, one a major 
and another a minor, and the jujmans being 
still anxious to employ the descendants of 
their late priest, call in the adult member to 
officiate at the ceremonies in their family be- 
cause he was a son of their priest, and with 
a view that the members of the family of 
his late priest be supported by the fees 
given on such occasions to the officiating 
priest, showing no inclination to prefer the 
one member to the exolusion of the other ; 
I apprehend that under such circomstences 
the minor son of A will be entitled to share 
with his brother’ the offerings received by 
him at these ministrations. This will not 
be interfering with the liberty of the juj- 
man to employ whomsoever they like, bat 
will be furthering the object the jujmans 
had in view. 


In the present case, if Ram Dyal had, 
as a matter of contract, agreed and sti- 
pulated to share with the plaintiffs the 
fees that would be received by him from 
persons who have to perform certain cere- 
monies at a particular place, he wonld, I 
think, be bonnd to fulfil his part of the 
contract and give the plaintiff the share he 
has covenanted to give fora valuable con- 
sideration, supposing the firat issue is de- 
oided in plaintiff's favor: The decisions in 
in V Weekly Reporter, page 222 ; X Weekly 
Reporter, page 114; 8. D. for 1852, page 
405 ; 8. D. for 1855, page 2 p and 8. D., 
1857, page 862, are in point and show that a 
suit brought against a defendant on the 


by | ground of inheritance or contract will lie 


in the Civil Court though it be for foes 
paid by a jojman to the defendant as the 
officiating priost. I wish it to be clearly 
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understood thet I perfestly agree with the 
decisions quoted by the respondent’s pleader 
thata suit will not lie against the jojman 
for fees paid by him to the officiating priest 
either on the ground of hereditary right of 
priesthood or of any contract entered into 
with the plaintiff by the priest who off- 
ciated. The right ofa purohit to officiate at 
the oeremonies of a family because his 
ancestors had performed the ceremonies 
before, has been justly held to bea right 
not enforceable at law. No one can compel 
” another to employ him asa purobit against 
his will, and a Court of justice has no power 
to enforce its order against the conscience 
of the party. But I hold that a soit will 
lie agajnst priests if the suit is brought “ on 
“the ground that a partnership existed 
“between the defendants and himself 
“ (plaintiff) or that they are bound bya 
‘contract, express or implied, to give 
“him (plaintiff) a certain share of their 
“ earnings.” Where there is no such 
partnership or no such contract, a salt will 
not lie even against a priest who has been but 
‘ newly appointed by the jujman, by any 
member of the family of the old priest simply 
on the ground of a hereditary right to per- 
form ceremonies of a particular family, beonuse 
the fees paid by a jujman to the priest 
who officiates at ceremonies performed by 
him are, according to the custom prevail- 
ing in Hindoo families and also according 
to the Hindoo law, voluntary gifts paid for 
work actoally done or for the sake of 
spiritual benefit supposed to flow to the 
donor when his gifts are accepted by pious 
and holy Brahmins. These gifts oan never 
ordinarily be subject to partition either by 
the Hindoo law or any other systems of 
law. 


As regards the claim of the plaintiff 
against the other members of the family of 
his vendors who are no parties to the con- 
tract and who are under no obligation to 
share with the plaintiffs, the rule laid 
down in the decision of 1857 seems to me 
to be the proper rule which the Snbordi- 
nate Judge ought to follow. In page 366, 
Mr. Trevor says that“ it appears to me 
“that if a jujman or a party in the exer- 
“cise of the liberty allowed to him pays 
“asumas fpes to an individual, so as to 
‘‘ show that they were intended for the 
“individual, no claim can be preferred by 
“others though they may be joint heirs 
“in the family purohitship to the property 
‘í so received ; but that if the fees be paid 


“to a person only as a member of the 
“collective body of which he is an unit, 
“the claim is admissible and should be 
“decided in accordance to the rales by 
“ which ordinary cases of inheritanes are 
“ decided.” 


In the present oase, if the Snubordi- 
nate Judge fluds that the fees paid at Kaloo 
Misser’s shradh had been paid by the heirs 
of Kaloo Misser to the collective body of 
priests, plaintiff would be entitled to share 
in the offerings in proportion to his share in 
the rights of that collective body ; but if, on 
the other hand, it is proved that the party 
who made the gift gave it only to one member 
of the family for services done by him for 
his individual benefit, the plaintiff will not 
be able to recover from him any portion of 
the fees so paid. 


The case moat go back to the Subordinate 
Judge for trial on the merita. 


Macpherson, J.—IJ agree in thinking that 
this sait will lie so far as it seeks to establish 
as against the defendants the right of the 
plaintiff to share in the ministrations at the 
ghat in question. But the persons who use 
the ghat will not be affected by any decree 
which may be made in this sult. The 
decree can affect those only who are defend- 
ants and contest with the plaintiff the right 
to share in the performance of ceremonies 
and receipt of fees There can be no deoree 
directing any person or class of persons to 
employ the plaintiff or to pay fees to her, 


I do not think that the proceedings in the 
Small Cause Court are any bar to the present 
suit, even so far as it seeks to recover the 
75 rupees which are claimed as the plain- 
tiffs share of fees actually received. The 
matters in dispute between the parties might 
doubtless have been inquired into and decid- 
ed in the Small Cause Coart in the snit for 
the 75 rupees. They were not, however, 
in fact inquired into or decided. The total 
value of the right which the plaintiff claims 
and now seeks to establish is quite beyond 
the jurisdiction of the Small Cause Court; 
and under the circumstances, it appears to 
me that the plaintiff is entitled to bring this 
suit to have her rights ascertained and de- 
olared, based as they are, partly on the ko- 
balahs which are contested and partly on the 
right of succession. a 


The case ig remanded. The Lower Court 
must go fully into the merits, and must de- 
cide whether, under the kobalabs on which 
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she relles, the plaintiff has any (and if any, 
what) right to share in the ministrations at 
this ghat as against the defendants, or as 
against any (and which in particular) of 
them. 


If the Court shall be of opinion that the 
plaintiff has the right, the issue as to the 
765 rupees must then be gone into and de- 
cided. 


The costs of this appeal will follow the 
result of the remand. 


The 19th May 1871. 
Present: 


The Hon’ble Q. Loch and G. O. Pan, 
Judges. 


HWecesaitous debtor — Attachment — 
Amall Gause Oourt—High Oourt. 


Reference to the High Court by the Small 
Cause Court for the Suburbs of Cal- 
outta tnoluding Howrah, dated the 22nd 
March 1871. 


A. Harris, Judgment-creditor, 


Cer ss 
BR. Britain, Judgment-debtor. 
The Court is not anthurixed by law to interfere 
for the of a ént-lebtor whose 


been attached in pews Pe dae 
Court. 


Smail Cense 


Case.— Tua judgment-debtor in this cage, 

n ex-employé of the Eastern Bengal 

Railway Company, whose salary was atiach- 
ed under mesne process, moves the Court 
to abtain a small sum from tha money 
attached for his subsistence ; otherwise he 
will have to seek refyge in the alms house, 
The Court considera the judgment-debtor to 
be in distressed circumstances and is disposed 
to make a small allowance out of the money 
attached, bat is in doubt whether it has the 
power to do so. The Insolvent Court in 
Caloutta generally allows a debtor seeking 
relief a portion of his salary for subsistence, 
and the analogy between the two cases 
appears sufficient to warrant a Small Cause 
Court to relieve a necessitous judgment- 
debtor. As there is no law or precedent 
beariug on the subject, I have the honor to 
solicit the favor of your laying before the 
Hon’ble the High Court for their opinion 
the following point ;— 


Whether, after attachment of a judgment- 
debtor’s salary, a Smell Cause Court oan 
allow him out of the money held in attach- 
ment a small sum for subsistence. 


The judgment of the High Court wag 
delivered as follows by— 


Look, J.—We think that this Court can- 
not interfere in this matter. The analogy 
attempted to be drawn between the Small 
Cause Court and the Insolvent Court does 
not hold in any way. 


The Judge when decreeing the case might 
have ordered the money to „be paid by 
instalments, and the defendant tells us that 
the Judge was applied to to make the deorea 
in this form, bat the application was refused. 


That being so, we know of no law whioh 
enables us to interfere in the matter, and 
we accordingly decline to interfere. The 
Small Cause Court Judge will be informed 
of this. 


The 19th May 1871. 
Present: 


The Hon'ble F. B. Kemp and F. A. Glover, 
. Judges. 
te bodies—Agentsa—Form of 


Corpora 
action—Sections 73 and 356, Civil 
Procedure Gode. 


Case No. 148 of 1871. ` 


Special Appeal from a decision passed 
the Sioond subordinats Judge of Heoghie, 
dated the 29th November 1870, reversing 
a decision of the Moonsiff of Sulkeah, 
dated the 15th August 1870. 


Nubesen Chander Paul (Plaintiff) 
Appellant, 


CCraus 


Mr. Cecil Stephenson, Agent of the East 
India Railway Company (Defendant) 


Respondent. 
Baboos Hem Chunder Banerjee and Bama 
' Churn Danerjee for Appellant. 


Baboo Mohines Mohun Roy for Be- 
spondent, 
Where a corporate body, ¢. g~ the East Indla Railway 
Company, is'med, not in its corporate capacity, but 
through aa agent, the sult is brought in a wrong form, 


sent aoa) La aaa is one aea the ean within 
meaning of Section 850, Civil ure Code, 

. Kemp; J.—Tms suit was instituted by 
the plaintiff, special appellant, to recover 
the sum of 995 rupees 8 aunas 10 ple, being 
the aAmtunt'of a claim which he trad for a 
dertain quantity of bricks which he alleges 
he prepared for the East India Railway 
Company.* in the plaint, he states that the 
District Engineer of Burdwan, Mr. Phillips, 
gave an order, that on the 18th of November 
1866, Mr. Elam, an Inspector, gave a further 
verbal order to the plaintif, to prepare 10 
lakhs of bricke. It is not necessary now 
to enter into the conditions of the contract 
between the parties. It will suffice to say 
that ‘the plaintiff alleges that he acted u 
to his part of the contract, and that he ap- 
plied first to Mr. Palmer for redress ; that 
that gentleman referred him to the distriot 
authorities; and that obtaining no satisfac- 
tion from them he brings the present sult, 


The snit is brought ayainst Mr. Ceoil 
Stephehson as agent of the East India 
Railway Company. ` 

The suit was defended by Mr. Stephenson, 
and the first Court after a local enquiry 
passbd a decree in favor of the plaintiff, not 
against the East India Railway Opmpany, 
but against Mr. Stephenson in his capacit 


of agent of that Company. : 


On appeal before the Subordinate Judge 
of Hooghly, a question was raised whether 
àa suit against the East India Railway Com- 
pany would lie in the present fortn, anda 
decision of the late learned Chief Justiés 
and Mr. Justices Dwarkanath Mitter was 
oited.* The Subordinate Judge with Tefer- 
ence to that decision held that the sult had 
not been brought against the East India 
Railway Company. He, therefore, dismiss- 
ed the plaintiff’s suit, and reversed the de- 
olsion of the first Court. 


In special appeal, it is contended; lat, — 
that as no objection was taken in the first 
Court that the agent did not represent the 
Railway Company itself, the Lower Ap- 
.pellate Court was wrong in allowing that 
dbjeotion to ebe taken ata late stage of the 
vase and reversiug the judgment of the 
first Court contr to the provisions of 
Section 850 of the Code of Civil Procedure ; 


+ i0 W, E, p 966, 
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gnd, —that the ruling of the High Oouté 


rats | relied upon by the Subordinate Judge Woes 
. | not apply to the circdmétances of the present 


case, inasmuch ‘as the High Oourt dismissed 
the appeal and. did not úse a technical ob: 
jection to reverse the judgment of the Court 
below ; 8rd,—that at any rate, the Lower 
Appellate Court ought to have allowed the 
apéolal appellant to make the East India 
Railway Company a party tothe suit 
under Section 78 Act VIII of 1869, instead 
of dismissing it- and making the plaintiff 
pay the costs of the other party. `# Z —— ` 

With reference to the first point, we fiad 
that Section 850 lays down “that the judg- 
“ment may be fot confirming or reversing 
“or modifying the decree .of the lower 
“ Court, Bat that no decree shall be reversed 
“or modified, nor shall any. case be remand- 
“ed to the lower Court, on account of any 


P| ‘error, defect, or irregularity either-in the 


“decision or in any interlocutory order 
‘“passed in the suit not affecting the merits 


“of the. case or the jurisdiction of the `“ 


“Oourt.” Now in this case, the decrees of 
the lower Court is one which makes a party 


liable who is clearly not liable, and therefore ° 


there is an error in the decision which affeoté 
the substantial merits of the case. - 


As the decision at present stands of the 
first Court the. plaintiff has obtained a de 
against Mr. Stephenson in his capacity o 
agent to the East India Railway Oom- 
pany ina suit in which he has sued the 
wrong party and in which he ought to have 
sued the East India Railway Company as a 
corporate body. 

With reference to the second ground taken 
in special appeal, it is very clear to us that 
the decision reported in Volume X does a 
ply to the case before us. In that deci- 
sion it is laid down “that it is a clear rule 
“of law that a corporation -must sue and ba 
“sued in its corporate name, and Seotion 
“ 26 of Aot VIII of 1859 points ont how a 
“ corporation is to be described in the plaint.” 
Now in this case it is not disputed that tHe 


East India Railway Company are'a conpo- ` 


rate body. Ithas not beem shewn that they 
are authorized to sue or be sued in the hame 
of an officer or trustee, and therefore the 
plaintiff having sued the Kast India Railway 
Company, nòt in their oorpdérate capacity, 
but through an agent, namely, Mr. Stephen- 
aon, have browght their fuit in a wrong 
orm, 


Then it ie said that: under Section 73, 
the Lywer Appellate Odurt cought to have 
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directed that the East India Railway Oom- 
pany be made a party to the svit. That 
Section appears to us to refer to parties who 
may be likely to be affected by the result 
of the suit or who may claim some share or 
interest in the suit. Now it cannot be sald 
that the East India Railway Company were 
likely to-be affected by the result of this suit, 
inasmuch as they were never sued at all. 
Moreover, not being sued in their corporate 
capacity and not being before the Court, 
they were in no way persons entitled to or 
claiming some share or interest in the sub- 
ject matter of the suit, nor could they be 
affected by any decree which might be 
passed against Stephenson ; and farther un- 
der Section 78 it is not imperative on the 
Court to admit parties to a record. Itis in 
the discretion of the Court to do so or not, 
and we ‘think that the Subordinate Judge, 
even if he had been applied to ander that 
Section, and it does not appear that he was, 
would not have been wrong in saying that 
inasmuch as the East India Railway Com- 
pany had not been sued and are not likely to 

affected by the result of a decree against 
Stephenson it was unnecessary to make them 
parties to the suit. 


The plaintiff must soek his remedy againat 
the proper party and in a proper form. 
The ‘present suit has been properly dismiss- 
. ed, and the decision of the Subordinate 
Judge must be confirmed with costs of all 





the Courts payable by the plaintiff 
The 19th May 1871. 
: Present : 
The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Special appeal—Right of action. 
Oases Nos. 58 and 54 of 1871. 


pecial Appeals from a decision passed 
- the Judge of Cuttack, dated the 12i 
” August 1870, affirming a decision of the 
Hoonsiff of Balasore, dated the B8lat 
May 1870, 


P Doorga Persbad Mohapattur (Plaintif) ` 
l Appellant, - 


versws 


Radha Mohun Mytee and ethers (Defen- 
= dants) Respondents, \ 
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Mr. R. E. Twidale for Appellant. 


Baboos Woomesh Chunder Banerjee and 
Obhoy Churn Bose for Respondents, 
Where doo widow, jointly with ber ed 
ie Guduncuon of Ari an the Courts below 
found adversely to her titla to hold the land in dispute 


as separate , it was held that her sons who hed 
no interest in result of the sult were not sompetent 


without her to prefer a special appeal. 


Glower, Ji A PRALIMINARY objection has 
been taken by the pleader for the special 
respondent in this case. 


The facts are as follows :—The plaintiff, 
one Rungofna, the daughter of Amroop and 
Chandrama, and her sons Doorga Pershad 
and others saed for confirmation of their 
possession in a oertain portion of land 
which they said had been held by Ohand- 
rama for the last 50 years in her own se- 
parate possession, and which passed by gift 
from Obandrama to her daughter Rungoma, 
The cause of action is alleged to be the de- 
fendant taking away the crops which were 
grown on these lands and the dismissal of a 

etition preferred to the, Magistrate with re- 
erence to this act. The dismissal of this 
petition is said to have cast a slur on the 
plaintiffs’ title, and they now sue for con- 
firmation of it The preliminary objection 
taken is that as both the Courts below have 
found adversely to Rungoma’s title, holding 
that.the property was soquired by the joint 
family and was not separate property, and 
as Rungoma has not preferréd any special 
appeal, her sons, who have no imterést jn 
the result of this sult, are not competent to 


prefer an appeal. 


It is, we may say, admitted-by the pleader 
for the special appellant that thig objection 
is fatal to the preferring of a special appeal 
by the sons, There is no doubt that as the 
case stands, Rungoma is the only person 


| who claims to hold this property, and that 


her sons, eyen supposing that a decree had 
been given to Rungoma, can, as long as she 
lives, have no right or title to the property. 
Rungoma has not joined in this special 
appeal. The preliminary objection is there- 
fore good, and this special appeal must be 
dismissed with coste. At the same time, 
and considering that the omission of Run- 
goma’s name from the list of special appel- 
lante has probably been brought about by 
some mistake, inasmuch as hd was jointly 
carrying on the sult with her sons from frat 
to last in the Courts below, we give tha 
special appellant’s pleader permission to ap- 
pear again before us by way of motion in 


Oeil ~ 
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order to the making of an order for the ex- 
tension of the time allowed to prefer a 
special appeal in favor of Mussamut Bungo- 
ma. 


This appeal will be dismissed with costs. 





The 20th May 1871. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Lakhirajdars—Right of suit — Soc- 
tion 15 Regulation VII of 1822. 


Case No. 167 of 1871. 


Special Appeal from a decision passed by 
the Subordinate Judge of West Burd- 
wan, dated the 29th November 1870, 
affirming a decision of the Moonnff of 
Bishenpore, dated the 15th July 1870. 


Bishoroop Haszrah and another (Defendants) 
l Appellants, ` 


versus 
Damonutee Debia (Plaintiff) Respondent. 


Baboo Raih Behares Ghose for Appel- 
lants. 


Baboos Khetter Mohun Mookerjee “and 
Motee Lall Mookerjee for Respondent. 


Lakberajdars, whose land have been resumed have the 
right under Sectlon 15 Regulation VII of 1873 (if not 
barred by Hmitation) to bring a civil sult to revies, 
annul or alter a settlement made by the Collector, not 
only as aga inst those who claimed the settlement before 
the Revenno authorities, but agamst all who have 
claims, =, 9 


Glover, J.—Tis was a suit to annul a 
settlement of 60 beegabs of land in mouszah 
Khuresbaree made by the Collector with the 
defendant on the 25th May 1867, 


REPORTER. Rulings. 837 


The plaintiff claims to be the lessee (under 
a putnee) of the original lakherajdars with 
whom, on resumption, a settlement was made 
by the Revenue authorities. His chase is 
that after the settlement was made with his 
lessors (who were three purdannsheen ladies) 
the defendant fraudulently colluded with 
their Mookhtear, and induced the Depaty 
Colleator to give him a settlement of 60 
beegahs of what had already been settled 
with the ex-maliks, on a false sunnud, alleg- 
ed to have been granted by them. In conse. 
quence of this collusion, no notice of the 
defendant’s claim was given to the settle- 
ment holders, and they did not appear be- 
fore the Deputy Collector to objeot, That - 
officer treated their absence as an acquies- 
cence and gave the defendant a settlement of 
60 beegals of laud, which were included in 
the settlement already made with the lakho- 
rajdara. The plaintiff asks to bave this 
settlement annulled on the ground that the 
sunnud on whioh it was granted was 
spurious, and that his lessors never ao- 
quiesced in the settlement with the defend- _ 
ant, no notice of the same haviug been 
given to them, ° - l 


The defendant contended that the plaintiff 
had no right to bring the suit, inasmuch as 
the settlement had been made with the 
knowledge and consent of his lessors. He 
also pleaded limitation. 


Both Courts gave the plaintiff a decree. . 


The only point that hes been argued in 
special appeal is that as the plaintiff's lessors 
refused to take the settlement, the title given 
by them after the date of the settlement _ 
with the defendants is worthless and the 
plaintiff Is not entitled to sue. 


This objection, we may observe, was 
never taken in any stage of the case in the 
Courts below. The defendant’s plea was 
that the lakherajdars, alshough having notice 
acquiesced in his claim to the settlement, ~ 
no question was ralsed as to the date of the 
plaintiff’s putnee lease, and opportunity was 
given him of showing when it was given, 


Now, with regard to the notioe, it has 
been found.as a fact by the Court below 
that there was collusion between the defend- 
antaud the lakberajdar’s Modkhtear, and that 
the ex-maliks were not aware of the defend- 
ants claim, {hese parties were, it must be 
remem » Hindoo ladies, being purda- 
nushee , and entirely in the bands of theri 
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agents: so far as notice of’ the defendant's 
- gpplication! went,+-and it is in the highest 
degree, improbable that immediately after 


getting a settlement with Government at || 


The Hon’ble J. P. Norman, Officiat 
whlingly give up no less. than 60 beegahs . ian ease, orm fleiating 


half zatea for the whole mebal, they would 


of. if ta a stranger.. The concurrent finding, 


of both Courts below that the defendant's |. 


sunnud: whioh he alleged himself to have 


received from the maliks was false is strong |, 


corroboration of the antecedent improbabi: 
lity, and leaves na doubt in our minda that 
the, finding of the Subordinate Judge as to 
the defendant’s collusion with the Mookhtear 
was œ perfectly sound one. But if proof. of 


reason why the plaintiff should. be prevented 
from. bringing tbis suit. He hes all the 


nights that the old Inkherajdars had, and 


under Section 15, Regulation VII of 1822, 


they could undoubtedly bave brought a civil |; 


anit ‘to “ reviše, annul or alter” the sattle- 
ment made by the Collector, supposing them 
not ta be barred by limitation. The wards 
“other claimants’ in the Section do not, 
‘we consider, refer only.to those who claimed 
the settlement before the Revenue Anthori- 
ties, but to all who had claims, 


. If, therefore, the finding. as to fraud. were 
gotover, the Jakherajdars would still have 
been gble to bring.a oivil suit for the setr 
‘ tlement ; and if they could do so, then the 
plaintiff, their lessee, could do so, for, as we 
remarked above, no question was raised in 
the Courts below as to the date or genuine- 


` t 


“ness of' his putnee lease, 


- There was'an objection taken at the close 
of the argument that in any case the plain- 
tiff-ought not'to be allowed’ possession byt 


‘ 


only a declaratory decree. 


The objection is not very. intelligible, but 
we have no doubt that on the facts found 
the plaintiff is entitled to deprive the defen- 


dant of all the advantage he got by hief 


fraudulent conduct. It has been found by 
both lower Courts that-he has no honest 
defence, to this action, that he got the set- 
tlement. by keeping the knowledge of his 
‘ application secret from those who had an 
interest jn opposing bim, and by supporting 
his claim with a forged document, -He ought 
most certainly to lose a possession so dis- 
hanestly acquired. > 

We no reason to interfere with the 
decision of the Subordingie Judge, and we 
diamjss this specie), appeal with gosts 


- + 


‘ty tha evant of the 


‘to ahow whether or not the 


The 22ud May 1871. 


Present: 


Chief Justico, and the Hon*ble E. Jackson, 
Judge. 


Hxcoution against surety ~Interlocu- 


tory appeal—Sections 204 and 339, 
' Act VITI of 1859—Bond—Liability. 


Case No. 11 of 1871. 


Miscellaneous Appeal from an order passed 


collusion. were wanting, there seems nol, 


by the Recorder of Moulmein, daied the 
6th October 1870. 


.Akhoot Ramansh and another (Decree- 


holders) Appellants, 


werius 


‘Abmed Ensoofjes (Jadgment-debtor) and 


another (Surety ) Respondents, 


Mr. A. F. a and Baboo stur. Ohun- 
der Chuo terbwtty for Appellants. 


Mr. J. W. Lowe for the, Surety Respond- 
ent, A a 


pra 
an appeal to the 


h Court. The money was 
to be retamed tall further orders, after which 


‘plaintiff was allowed to take it out on giving’ vaa 


the surety depositing title-deais and bmding 
in an obligation for a sam equal to the money drawn 
out, to pay any sums decreed against his 


peal oanl Whe 


ge Proving su 
ugh af first dismissed for default, was re-ad- 


the appellant applied to, the 0 
aes Pe the s to pey the amount originally 
dep and that uently decreed. The Reonrder 
dismissed the case as tthe surety. - ; 


Heup that under Section 204 af the Code of. Civil 
Procedure the dearee of the Appellate Oourt might be 
the surety end that the Recorder's 
the case against the surety. was open 


Heip that the Recorder's order discharging the 
aa a E the bond, was, erroneous and 


Hgeip thet in the absence of an application andes 
Section 839, Code of Civil Procedure, gr of any thing 
bound himself be- 


ee ee sum only” could 
required from. him, 


Norman, Ç. J.—-Tuis is an appeal from 
the decision of the Recorder of Moglmein, , 


1871] Civil 
The material facts are as follows :— 


Abmed Enusopfjee having obtained a 
decree against Akhoot, Ramanah and Ram- 


korinjee in the Court of the Recorder of 


Moulmein applied for execution, on which 
the defendants paid into Court the amount 
of the decrees and costs, vis., rupees 4,825-8. 


The defendants prayed that the money 
might be retained in Court pending an ap- 
peal to the High Court. 


The Recorder made an order that the 
money be retained: in Court till the further 
order of the Court 


The appeal to the High Court was filed 
on the 7th of May. 


The plaintiff applied to the Recorder for 
liberty to take the money out of Court, 
which was granted, the plaintiff giving 
peourity. 


Hadjeq Abdaol Ryman Moodeny, as 
security for the plaintiff, entered into an 
obligation as follows s l 


“ Know all men by these presenta that 
“I, Hadjee Abdool Ryman Moodeny, am 
“held and firmly bound to John Coryton, 
“ Esquire, Recorder of. Moulmein, in the 
“aum of Re, 4,825-3 to be paid to the said 
** John Coryton, Esquire, or to the Record- 
“er of Moylmein for the time being, for 
“ which payment I bind'mysaelf, heirs, execu- 
“ tors, and administrators ; and for better 
“ security I deposit grants Nos. 196, 201, 
‘and 1932, dated 16:h November 1867, 
“and 15th August 1864, respectively, of 


‘the house,and ground helonging to me. 
% situated in Great Pagoda Street, No. 4. 


“ Division, Dated this 5th day of May 
“ 1869, 


“ Whereas the above-named John Coryton, 
“ Esquire, hath allowed Ahmed Eusoofjee to 
“ draw from the Court the sum of rupees 
“ 4,825-3 deposited therein to the credit of 
“ the decree passed in favor of the said 
“ Ahmed [Eusoofjee and against Akhoot 
“ Ramanah and Ramkurinjee for rupees 
“ 4,825-8 ogsts included in civil regular 
“ suit No. 16 of 1869 notwithstanding that 
“ the said Akhoot Ramanah and Ramkurinjee 
“ have appealed against the said decree to 
“the High® Court of Judicature at Fort 
“ William in Bengal. Now, the condition 
“ofthe above written obligation is such 
“ that if the said depree should be reversed 
“or modified in appeal, the gaid Hadjee 
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‘© Abdgol Ryman Moodany shall, when 
“galled upon by the said John Coryton, 
“ Eaquire, pay or canse to be paid unto the 
“said John Coryton, Esquire, or to the 
“ Recorder of Moulmein for-the time being, 
“all such sum and sums of money, ax shall. 
“be decreed against the said Ahmed. 
“ Eusoofjes.”” 


The surety Hadjeo Abdool Ryman Moode- 
ny also deposited os further security the 
title deeds of the three grants, vis., Nos, 
196, 201, and 1982. 


The appeal having been set down for. 
hearing was dismissed for default of prose-, 
cution on the 24th of November 1869. 
The appellant within 80 days applied for 
re-admission of the appeal. 


On the 19th of January 1870, the surety 
applied for the return of hie grant and the: 
cancellation of his bond. No notice of this 
application appears to have been given to or 
served on the appellant; but the Recorder 
on the ex-parte application of the surety end 
on production of a certificate, dated the 14th 
of December, shewing that the appeal had 
been dismissed for the want of prosecution 
allowed the grants deposited as securities to. 
be taken ont of Court and wrote the word 
 cancelled’’ across. the, bond. 


The High Court, having re-admitted the, 
appeal on the 21st of April 1870, reversed 
the decrea of the Recorder and dismissed, 
the suit of the plaintiff with costs., On the, 
8rd of Ootober 1870, the appellants applied, 
to the Recorder for an order oalling on the 
surety Hadjee Abdool Ryman Moodeny and 
the plaintiff to pay into, Cqurt the sum o 


| Re. 4,825-8 with loterest and cost, awarded 
: by the decree of the Appellate Court, amount- 
‘Ing on the whole to the sum of Rs, 6,460- 


5-5. The Recorder dismissed the case as 


‘against the surety. with costs, 


From that decision, an appeal has been 
presented tq this Oourt, 


The first question we have to consider is 
whether the decree of the Appellate Oourt 
can be executed against the surety. 


By the 868rd Section of the Oode of 
Civil Procedure, it is enacted that, degr 
“of an Appelfate Court shall be execu 
“ by the frst. Cqutt, in manner and apcord- 
“ing to the fules hereinbefore contained for 
“the geecution of origina} decrees.” 
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By Section 204—' Whenever a pérson has 
‘ become liable as security for the perform- 
‘f anoa of a decree, the decree may be exe- 
“ outed against such person to the extent to 
“which he has rendered himself liable in 
“the same manner as a decree may be en- 
“ forced against a defendant.” 


The cases of Ramkishen Dass versus Aur- 
koo Singb, VII Weekly Reporter, p. 829, and 
Gojendro Narain Roy vs. Hemangini Dassee* 
cited by the respondent’s Counsel are distin- 
guishable from that before us. They are cases 
of engagements by sureties subsequent to the 
final termination of- the suit, wholly inde- 
pendent of and collateral to it. That which 
wo have before us is a contract entered into 
in the course of proceedings in the appeal 
and which is itself in the nature of a 
proceeding in the suit, whereby the surety 
renders himself liable to an order to be 
thereafter made on the appeal, 


We think that the view taken by the 
appellant is oorrect. The surety having 
rendered himself liable as security for the 
performance of the decree of the Appellate 
Court, there seems no reason to doubt that 
under Seotion 204 such decree may be 
enforced sagainst-him as if he had been a 
defendant or respondent in the sult. 


The next point is whether an appeal lies 
from the order of Mr. Coryton dismissing 
the case against the surety. By Section 27 
of the Recorder’s Act, it is enacted that in 
suits determined by the Recorder in which 
the amount exceeds 8,000 rupees and is leas 
than rupees 10,000, an appeal shall lie to the 
High Court subject- to the rules contained 
in the said Code of OivH Procedure (i e., 
Act VIII of 1859 as amended by Aci 
XXIII of -1861) regarding regular ap- 
peals, ” 


Section 11 of Act XXIII of 186] enacts 
that all questions regarding the amount 
of any mesne profits which by the terms 
of the decree may have been reserved for 
adjustment in the execution of the decree, 
or of any mesne profits or interest which 
may be payable in respect of the subjeot 
matter of.a suit between the date of that 
suit, and the execution of the decree, 
as -woll as questions relating to sums al- 
leged to have been pald jn discharge or 
satisfaction of the decree or the like, and 
any other questions arising: between the 
4 -> 
panner 
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parties to the suil in which the decres was 
passed and relating to the execution of the 
deoree, shall be determined by the order of 
the Court executing the decree, and not by 
separate sult, and the order passed by the 
Court shall be open to apsal l ' 


The question is whether an order under 
Section 204 relating to the execution of a 
decree agninst the surety is open to appeal. 

We think it is not an unnatural construc. 
tion of the words of this Section to hold 
that a surety who becomes liable as security 
for thé performance of a decree, against | 
whom an order may be made under the 
204th Seotion that the decrees may be exe- 
outed against him as surety, is a party to the 
suit within the meaning of that term as 
there used. Heis a person against whom 
an order may be made in the suit. He has 
a right to be heard in the suit to show 
cause against any order directly affecting 
him. He has surely a right to be treated 
as a party to the proceedings upon any exe- 
cution issued against him. It seems impos- 
sible to suppose that a surety against whom 
an order for execution should be made under 
Section 204, would not have a right of ap- 
peal against orders made in the dourse of the 
execution of a decree against. him. If so, 
it must be because he has become a party 
to the suit as surety. 


In the case of Bhikaji Vithal Ambikar, 
4 Bombay Reports, 119, the Budder Ameen, 
upon the application of one of two sureties 
against whom 4d decree was being executed 
under Section 204, ordered an attachment 
on the property of the sureties to be re- 
moved. The High Court of Bombay on the 
appeal of the judgment creditor held that 
an appeal lay under Section 11 of Aot 
XXIII of 1861 in a matter between the 
judgment-oreditor and the surety of the 
jadgment-debtor. i 


This ruling, which is direotly in point, Is 
in accordance with the previous decision of 
a Division Bench of the High Court here— 
Mr. Justice L. S, Jackson and Mr. Justice 
Hobhouse~—in Ghoree Lal! Jha versus Sheo 
Narain Singh, VILI Weekly. Reporter, 24, 
where the question arose upon an appeal by 
the surety against an order passed by the 
Court in executing a decree against him. 


The next question is what is the effect of 
the order of the Recorder on the petition of 
the 19th of January 1870, and the cancellas 
tion of the bond which then took place, 


— ~ 
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It appears that this order was made on 
the application of the respondent and with- 
out notloe to the appellants. Had such 
notice been given, there can be no doubt 
but that the appellants would have pointed 
out that s petition had been presented for 
the re-admission of the appeal. The oan- 
oellation of the bond appears to have taken 
place in consequence of a mistake on the 
part of the Recorder in supposing that the 
appeal had been finally dismissed. The 
security which was given under Section 839 
was for the restitation of the money and 
for the due performance of the deoree of the 
Appellate Court. We think this means the 
performance of such order or deoree as the 
Appellate Court shall finally pass. The 
order discharging the surety while pro- 
ceedings in the Appellate Court were still 
pending and before the final decree of the 
Appellate Court had been pronounced, was, 
in our opinion, erroneous and invalid. 

The only remaining point is to what 
extent the surety is liable under the obliga- 
tion. ; 


Mr, Lowe compared the case to that of 
a bond in the English form, by which 
the obligor binds himself in a penal sum 
usually double the amount of the sum in- 
tended to be secured, and there is a con- 
dition that if the obligor duly pays the sum 
secured or performs the acts stipulated 
for, the bond is to be void ; but that other- 
wise it shall remain in fall force. Mr. Lowe 
contended that the sum of rupees 4,827-8 
inust be treated as a penal sum beyond 
which the obligor could not be made liable. 
And if this obligation were simply a bond 
in the ordinary English form, Mr. Lowe's 
argument would have been unanswerable. 
On the face of such a bond in the ordinary 
form, conditioned for the performance of 
particular acts, all that the obligor engages 
to do is to pay the penalty; and there isa 
proviso that if the condition be performed 
the bond or obligation sball be void, It is 
woll settled that the -liabillty of the obligor 
is limited to the amount of the peualty in 
such cases. See Branscombe versus Scar- 
borough, 6 Queen’s Bench Reports, page 18, 


The rule, however, is not inflexible.. 


Where it appears that upon the true con- 
struction of the agreement as contained in 
the bond theeobligor has really entered -into 
an engagement binding him to an extent 
beyond the sum mentioned in the first part 
of the bond that obligation may be enforced. 
Thus, in Francis versus Wilson, Ryan and 


Moody, page 105, the bond was in the sum 
of £120 conditioned for the payment of 
£120 and interest, and it was held by Little- 
dale, J., that interest beyond the amount of 
the penal sum of £120 might be recovered. 
The obligation before us is not in the form 
of an ordinary English bond. 


The 889th Section of the Oode of Civil 
Procedure empowers the Court allowing 
execution of a decree which has been ap- 
penled from to require security ; first, for the 
restitution of property taken in execution ; 
and secondly, for the due performance of tha 
decree of the Appellate Court. 


The obligation entered into by the surety 
by the instrument before us is substantially 
in the form contemplated by Section 889. 
That part of the bond which comes as a con- 
dition purports to biad Hadjee Abdool Ryman 
Moodeny to the payment of ali such sums 
of money as should be desersed against 
Ahmed Eusoofjes by the Appellate Court. 


| Had the bond been given upon an applica- 


tion of the appellants that the respondent 
should give security under Section 889 be- 
fore receiving the money out of Coart, we 
should be disposed to think that- we ought 
to construe this_particular bond as a coven- 
ant binding the surety to the extent con- 
templated by the 889th Section, i. 6., not 
only to the restitution of the money but to 
the performance of the decree. 


The appellant’s petition of the 28rd of 
April 1869 simply prays the Court to de- 
tain the money in Court pending the decision 
of the appeal., 


The order on this application is * let the 
money be held till the further order of the 
Court.” 


There is noton the proceedings any ap- 
plication by the appellants that the re- 
spondents should farnish security under Sec- 
tion 889. . : 


The order upon whioh the money was 
paid out of Court and the bond taken Ís not 
amongst the proceedings. It was for the 
appellant to have brought*this order before 
as 


We are, therefore, unable to say that 
there was any order under Section 3889 
which shewed that Hadjee Abdool Ryman 
Moodeny as sugety was to’ be bound to any 
greater extent than the sum which stands 
as the penafty of this bond. Upon the 
whole, we cannot soy that we are satleffed 


( 
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either that the surety meant to bind himself 
ond the extent of rupees 4,826-3 or that 


upon the true construction of the bond he is 
boand to a greater extant. 


_ We order that the amount of rupees 
4,825-8 be paid to the appellants by the said 
Hadjea Abdool Ryman Moodeny within seven 
Gays after the service of this decreas upon 
him, and thatin default éxecution do issue 
againat him. 


An order for such execution mus be ap- 
plied for by the appellants in the usual 
way. 

The surety Hadjee Abdool Ryman Moodeny 
must pay the costs of this appeal. We 
allow twenty gold mohuras for counsel’s, plea- 
dets and agent's feos. 


ns a a ny 


Thd 22nd May 1871, 
Present: 


The Hon’ble F. B. Kemp and Q. 
' Judges. 


Kisatecbundce—Hxccution—Froce- 
dure. 


‘Case No. 2477 of 1870, 


Special Appeal from a decision passed by 
the Subordinate Judge of Hooghly, dated 
the 80th August 1870, affirmiag a deoi- 
sion of the Moonsiff of Ghattal, dated 
the 81st March 1869, 


Madhub Chunder Dandput (Defendant) 
Appellant, 


versus 


Madhob Lall Khan (Plaintiff) Respondent. 


Baboo Hem Chunder Banerjee for 
Appellant. 


Baboo Tarucknath Sein for Respondent. 


There is no procedure under Act VIII of 1859, 
amounting to a warrant of attorney. under the English 


O. Paul, 


È 


Saw, adodrding to which execution may be taken ont of 
kisteebundes 


a into a decree or made part 
re lari vat a previous resort to'a regular 

Pawl, J:—Ix this case, itis quite clear 
that the Judge of the Court below has not 
inany way attempted to carry out the order 
of remand whith very cldarby dhebvted him 
to try the additional issue yaised by the 
si eae plaint and ‘the *written state- 
ment pot in in answer theretd, “(le his 
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pdased a jfidgment gombWhat dnintelligtble 
and wholly ‘irrelevant to the quéstion whidh 
he wad ditected to try, and'wé have in thé 
appellate stage of the case to decide a qtos- 
tion of law which was raised in the writteh 
statement tothe supplementary plaint, and 
whith up to this moment has not been in 
any way considered by the- Lower Appellate 
Oourt, so that the remand which was madè 
virtually turna out unnecessary and dnofruc- 
tuous, 


The facts of this case are very shortly 
these, The plkintiff obtained against onè 
Doorga Monee a decree on the 8th of July 
1865. Doorga Monee was unable to pay 
off ‘that decree, and she exsouted a kistee- 
bundea for the money due under the de 
cree as well as for other sums of money 
dus {but not- under that decree) amount- 
ing to the sum of 180 rupees to be paid of 
in 20 years time, and pledged amongst 
other properties the property in dispute in 
this osuse, The terms of the kistew 
bundee not being observed, the plaintiff 
sued out execution under the kisteebundee, 
put up the property in dispute to sale, 
purchased the same on the 8rd Novembet 
1867, and obtained a sale certifltate on thé 
28rd January 1868, In endeavouring to 
‘take possession of the propérty so purchased, 
he was opposed by the defendant whose 
title to'the property is also derived under 
another decree passed at or about the time 
of the deoreb against Doorga Monee, under 
which execution was sued out and the pro- 
porty {n ‘dispute purchased by the defendant 
on the 29th of March 1867. The defendant 
raises two points against the plaintifivs 
claim :—1st, that the plaihtif was not 
according to law entitled to sue out exeou- 
tion under the kisteebundee by which tha 
property was pledged ; and 2nd, that if 
she were entitled so to do, the kisteebun- 
dee ttaolf was a collusive transaction, and 
that it wasg Bo, was so apparent on the face of 
the transaction that he proposed to examine 
the plaintiff with regard to it, but that his 
prayer,to have the plaintiff examined was 
not heeded by the Court below. 


With regard to the firat point, it is quite 
clear to us that where a kisteebundée is not 
incorporated into a decreas and made part 
and parcel of a decrees, there is no procedure 
under Act VIII amounting to'a warrant of 
attorney under the English law according to 
which execntion may be taken out without | 
firat resorting toa regular suit, and conse- 
quedtly this attempt to take a short out ats 
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remedy which is only given under decrees 
must fail, aud the first point which the de- 
fendant raises muet be decided in his favor, 
As sgainst this view, the pleader for the re- 
spondent has cited a case reported in Volume 
II, Rengal Law Reports, p. 228," which is 
based upon two cases in Volame V, Weekly 
Reporter, Small Oause Court References, p. 
19, and Volume VI, Small Cause Court Case, 
p- 1. The case in the Bengal Law Reports, 
no doubt, fully bears out the proposition put 
forward by the respondent’s pleader, but in- 
asmuch as that case furnishes no reasons 
but implicitly relies upon and follows the au- 
thority of the other two earlier cases above 
alluded to, we cannot regard it as an author- 
{tative declaration of the law beyond the 
fact that it professes to follow two cases 
previously decided. The first case on which 
it is based, namely, the one in Sth Weekly 
Reporter, Small Cause Court Cases, page 19, 
does not appear to contain anything in sgp- 
port of the proposition laid down in the 
Bengal Law Reports; and the judgment in 
the second case, in Volume VI, Small Cause 
Court Oases, page 1, on being read with the 
case as submitted merely tends to support 
the proposition which we admit is a cortect 
proposition of law that where an arrange- 
ment by kisteebtindes or otherwise has been 
Incorporated in a decree and forma part -of 
that decree, execution oan be sued out. 


Moreover, in this case, it must not be 
forgotten that the kisteebundee was exe- 
cuted not only for the money due under the 
decree but for other suma of money, so that 
even if the authority upon which the plea- 
der for the respondent relies, and we may 
any fairly relies, was perfectly correct in law, 
still the present case is clearly distinguish- 
able by reason of the kisteebundee in it 
covering sums of money other than the 
sums decreed ; and we do not think that any 
case has gone to the length of holding that 
the kisteebundee executed for the payment 
‘of a sum dueunder a decree and for other 
sums of money due can be executed in a 
summary manner by execution being taken 
out under it, instead of the more regular 
form of proceeding by a-regular suit. 


This objection of the defendant prevail- 
ing, the sult of the plaintiff is necessarily 
dismissed. Bat wo would also observe on 
the 2nd branch of the case that the ciroam- 
stances under which the kisteebundee was 
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executed, the time for the re- payment of the 
small sam of 180 rupees being 20 years and 
the amounts of the instalments being leas 
than 10 rupees a year, cloarly indicate 
that the jadgment-debtor was not to be 
harassed so long as it pleased him, for no 
reasonable person could believe that ary one 
would require 20 years torepny the small 
sum of rupees 180, These circumstances tend 
to cast a cloud of suspicion over the troth of 
the transaction disclosed by that kistee- 
bugdee, and so clear was the defendant in 
his impression that the kisteebundee was 
not bord fide, that he was prepared to 
abide by the evidence of the plaintiff him-: 
self with regard to its dona fides, and he 
accordingly prayed that the plaintiff should 
be examined. The prayer was a very pro- 
per one and should have been granted, but 
it appears that owing to some views whioh 
both the Courts below took of the matter 
wholly irrelevant to the question to be tried, 
his prayer was rejected. Therefore, in 
deciding the case, as.we have done on the 
other ground, although this was not a 
technical point but a very material point in 
the case, we are glad to observe that there 
is much in the case besides that to satisfy 
us that the ends of justice would be better 
served if the plaintiff were left to resort to 
a regular suit to prove the bona fides of the 


kisteebundee on which he relies, 


The special appeal will, therefore, be 
allowed and the suit of the plaintiff dis- 
missed with all costs. 





The 22nd May 1871. 
Present: 


The Hon’ble A. G. Macpherson and W, 
Ainslie, Judges.. 


Section 143 Act of 1859 — Distress 
: —Oonstruotion. 


Case No. 69 of 1871 under Act X of 1859, 

Special Appeal froma decision passed by 
the Judge of Jessore, dated the 4th No- 
vember 1870, affirming a decision of the 
Deputy Collector of Nurrail, dated the 
8ist March 1870. E 


Baye Kumul Dossee (one of the Defendants) 
e Appellant, ° 


Ld 
Di 
* 


5  vorss 

Jhorpo Mollah and others (Plaintiffs) ° 
Hespondents. 
0 


Cia 


544 © Ofer! © THB WEEKLY 


Mr. M. M. Datta and Baboo Motes Lalli 
Mookerjes for Appellant. 


Baboo Grija Sunkur Mojoomdar for Re- 
spondent. 


In order to maintain a sult ander Section 148 Act X 
of 1850~ the plaintiff must prove that the defendant in 
making the distress was acting not T without right 
but without any thing to justify him in supposing that 
he had aright to distrain ;—a« more trespasser without 
any reasonable foundation for tho claim set up. 


Maepherson, J—Iv appenrs to me that 
this case ought to be remanded becanse there 
is no distinct findiug by the Court as to the 
circumatances ander which the defendant 
made the distress on which the plaintifs 
suit is based. 


The Jadge below evidently considered 
that the sait was brought under Section 141 
of Act X of 1859, butitia clear, and it 
is admitted by the respondent’s pleader, 
that the sult was not brought ander that 
Section but under Section 148 under which 
alone it will lie. The provisions of Section 
148 are quite different from those of Section 
141; and in order to maintain his suit under 
Section 148, the plaintiff must prove that 
the defendant in makiog the distress was 
acting not only without right, but without 
anything to justify him in supposing that 
he had a right to distrain. 


The effect of Section 143 was fully con- 
sidered in the case of Joy Lall Shaikh 
versus Brijo Nath Paul Chowdhry, reported 
in IX Weekly Reporter, page 162. Iu de- 
Hvering judgment in that case, Sir Barnes 
Peacook said :—“' Itis clear that the Section 
“ (143), refers to the case of a person dis- 
** training onder color of the Act when he is 
“ not empowered to digtrain, andit is clear 
“ that by the use of the words ‘ under color 
“ofthe Act,” the Legislature did not mean 
“ under circamstances which were snofficient 
“ to induce the distrainer honestly to believe 
“ihat he was justified in making the dis- 
“t tress; for if that had been their intention 
“they would have enacted that the distrain- 
“ er should be subjact to the penalties for 
“ the offence of criminal trespass. 


t Section 142 gives an action against a 
“í person empowered to distrain who shall 
“ distrain otherwise than under the provi- 
“sions of the Act’ That Js an example of 
“asuit arising out of the exercise of the 
“powera of distraint; whilst Section 143 
“ furnishes pn example of a anit arising ont 
“of ao act done under color of the ‘exercise 

e 
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‘of the said power. Both are sulte within 
“ the provisions of Section 28, and the pre- 
“gent suit is one which might be brought 
“ under Section 148, and consequently oan- 
“not be brought in any other Court than 
“that of the Collector. * * * s 


If a person sues another as his ryot for 
“rent when there is no pretence or founda- 
“tion whatever for the allegation that the 
‘ land belongs to him, or that the defendant 
“ is hia ryot, or that there is rent due, such 
‘t sult is cognizable only by the Revenue 
“ Courts ; and the Legislature seems to have 
“ intended to have left to the Collector the 
“sole determination of suits arising out of 
“ aots done in the colorable exercise of the 
“ power of distress, as well as saits for rent 
“ claimed to be due.” 


Adopting the interpretation thus put upon 
Section 143, it appears to me that the plain- 
tiff mast establish distinotly that the defend- 
aut distrained when he was a mere tres- 
passer, and when there was no reasonable 
foundation whatever for the allegation that 
he was entitled to the rent which he claimed 
in respect of this land. The mere fact that 
the defendant had no legal right to make 
the distress will not be sufficient. l 


In trying this case again, the Court must 
direct its attention specially to the position 
whioh the defendant at the time of distrain- 
ing occupied with respect to the land for 
the rent of which the distress was made. 
There is no donbt the defendant had (or at 
any rate had recently bad) some connection 
with the land: because it is clear that he 
got an amulnamah for it from the zemin- 
dar’a gomastah, The Court must find dis- 
tinotly what, if anything, was done besides 
the mere giving of the amulnamab. The 
gomashta by his evidence apparently desired 
to support the defendants case. But his evi- 
denoe requires to be considered very care- 
fully, because there are some patent disore- 
pancies in his statements. He says that the 
lands covered by the amaloamah (which I 
presume incladed these particular lands, for 
if it did not, the amalnamah has vo bearing 
on the matter in dispute,) were in the khas 
possession of the zemindar at-.the time the 
amuloomah was given. At the same time 
dakhilahs are put in by the plaintiff! com- 
menoing with 1269, which ia prior in date 
to the eamalnoameh. If these dakbilas are 
true, and if the plaintiff was paying rent in’ 
1269 and the subsequent years, it is difflault 
to sce how the gomastah’s statement that 
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the land was in the khas possession of the 
semindar at the time the amulnamah was 
given to the defendant oan be true. 


There is & good deal of other evidence | ertat 
besides that of the gomastah ; and in calling 
attention to the matter to which I have jast 
referred, I am not to be taken as express- 
ing any ‘opinion one way or the other as to 
the general conclasion whioh the lower 
Court ought to draw from the gomastah’s 
evidence taken as a whole. I only say ‘that 
his evidence nand all the other evidence on 
the record ought to be very carefully and 
accuralely considered de novo, with reference 
more especially to the particular point in- 
volved in Section 148,—which point was 
not In fact present to the minds of the 
_ Judges of either of the lower Courts. 


The case will go back for re-trial, and the 
costs of this appeal will follow the result 
of the remand. 


Ainslie, J.—I concur. 


The 28rd May 1871, 


Present: 


The Hon’ble J. P. Norman, Officiating 


Chief Justice, and the Hon'ble W. 


Ainslie, Judge. 


Mrror in decree —Brecution—tLand- 
lord’s debt-—Payment by tenant. 


Cases Nos. 1841 and 1842 of 1870 under 
Act X of 1859. 


Special Appeal from a decision passed by 

the Additional Judge of Nuddea, dated 

ic 8rd June 1870, reversing decisions 

of the Deputy Collector of that District, 
dated the 5th and Tih May 1869. 


Mr. James Hills (Defendant) Appellant, 
versus 
Wooma Moyee Burmonee (Plaintiff) 
Respondent. 
Baboos Sreenath Dass and Bipro Dass 
Mookerjes for Appellant. 

Baboos Umbika Churn Banerjee and Kalee 

Moh nen for Respondent. 

Wh inadverten ecreed 
Pokal nape g again five, the 
which executed the desree was heldto have erred ef 


recovering the entire amount decreed out of abaros 
of the four. ee 


Where a tenant is left in that condition in which he 
is compelled to re his landlord's debt to save his 
hs security from forfeiture, the clreumstances consti- 

a sufflolent Por pace le to make the a Sika eef 


up Gossard Government rorenue 


Norman, C. J.—Case No. 1841—As hes 
been said by the vakeel of the respondent the 
question in this appeal is simply this whe- 
ther Wooma Moyee Barmonee, who has pur- 
chased the rights of Biroja Moyee in 28 
mouzahs, partof 69 mouzahs which were let 
in ijarah to Mr. Hills, ia entitled to a propor- 
tion of the rent of these 28 mouzahs as if 
Biroja Moyee were a share-holder possessing 
2 annas 13 gondahe 1 cowree and | krant,- 
or a share-holder possessing 2 nnnas 10 
gondahs 10 cowrees 2 krants, as found by 
the first Court, 


Now the facts are, as has been stated 
very properly by the vakeels on both sides, 
exceedingly complicated. But the facts 
which it is material to consider to answer 
the question before us are not very numer- 
ous, nor, when a little care is taken to com- 
prehend them, are they diffioule to under- 
stand : 


There were five persons who were in 
possession of a large estate, namely. Kristo 
Nath, Biroja Moyee, Shushee Mookhee, 
Keshub Chunder, and Eshan Chander. 
Biroja Moyee, Shushee Mookhee, and Eshan 
Chunder, three out of these five, gave in 
ijarah to Mr. Hills in 1259, 9 annas and 
12 gundabs as thelr share of the 59 mou- 
tabs at a rent of rupees 28,528. By agree- 
ment with Mr. Hills, that rent was after- 
words reduced to rupees 26,628. The 
date of the second agreement was the 9th 
Bysnck 1264, or in other words, April 1857. 
Subsequently to the date of that last arrange- 
ment, Wooma Moyes Burmonee, the same 
person who is now plaintiff before us, 
brought a suit for possession of one-sixth 
of the property which had been formerly in 
the possession of the five oo-sharers; name- 
ly, 2 antas 13 gundahs b cowree and 1 
krant. : 


Her suit was dismissed by the first Court, 
She preferred an appeal, ond in oconse- 
quence of an accidental circumstance, name- 
ly, the death of the guardian of the minor, 
Kristo Nath, and the omission to serve a 
summons on Bama Soondufee, the mother 


on acd guardian of Kristo Nath, after the death 


of the formey guardian Chunder Mohun, 
the appeal proceeded as agains} four respoh- 
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dents only, namely, Biroja Moyee, Shushee 
Mookhee, Keshub Chunder, and Eshan 
Chunder. The suit eventuated in a decree 
against these four respondents, vis., a decree 
of the Sudder Court, dated the 81st Decem- 
ber 1869, declaring the right of Wooma 
Moyee Burmonee to that which was claim- 
ed by her, namely, one-sixth or 2 annas 
18 gundahs, 1 cowree, 1 krant. 


Now it is clear that the Sudder Court did 
not apparently advert to the fact that in 
executing that decree—if it could have been 
properly executed at all in the absence of 
Kristo Nath—-Wooma Moyee was not entitled 
to take from the shares of Biroja Moyes, 
Shushee Mookhee, Keshub Chunder or Eshan 
Obunder any thing more than. what would 
leave to each of the co-sharers a proportion 
of 2 onnnas 18 gundabs 1 cowree and 1 
krant, and as against the 4 respondents she 
ought to have recovered an amount equal to 
4-5th of the total of that to which she was 
entitled, namely, 4-5th of 2 annas 13 gundahs 
I cowree | krant. Instead of that, by an error 
which we most any is of a most astonishing 
description, the Subordinate Jadge appears 
in executing that decree to have made four 
of the defendants suffer for the omission of 
Wooma Moyee in not making Kristo Nath 
a party, and’ he actually took out of their 
shares the amount which Wooma Moyee 
ought to have recovered from the estate of 
Kristo Nath. 


Gross as that error was, it appears to 
have been submitted to by all the parties, 
who would not, did not, or could not, have 
the matter set right; and Wooma Moyee 
comes into Oourt in the present suit declar- 
ing that she now is in possession in her own 
Tight under” that decree of 2 annas 18 
gundahs 1 cowree and | krant 


Now let us see how that operates on the 
rights of Mr. Hills, the tenant of the three 
ijmalee holders, Biroja Moyee, Shushes Moo- 
kheo and Eshan Chunder, who, as we have 
already said, jet to Mr. Hills 9 annas 12 
gundabs of the whole estate. At the present 
date, Kristo Nath is, as he always has been, 
in possession of 3 aunas 4 gundahs. 


Wooma Moyes is in possession under the 
deoree in her favour in her own rights by 
a title quite independent of Mr.Hill’s lease 
of 2 anrias 18 gundaha 1 cowree and | krant, 
and Keshub Obunder by himself or his ryots 
fs in possession of 2 annas 10 gupdahs 2 
cowreea and 2 krania, 


The sim of these several shares of which 
Mr. Hilla is not in possession hy annas 
8 gundahs, leaving to Mr. Hills at the 
present time, instead of 9 annas 12 gundahs 
as originally let to him by the three co- 
sharers, only 7 annas 12 gundahs of the 59 
mouszahs, 


It is open to Mr. Hills to show that the 


title of the landlord has expired;and he 


shows in this present suit that his landlords 
are no longer in possession of more than 7 
annas 12 gundahs of the entire property. 


Mr. Hills is willing to pay rent -to these 
several parties in proportion to their shares 
in this 7 annas 12 gundaha, 


It is quite clear, looking at it as we have 
done, that the decision of the first Court 
which gives to Wooma Moyee, as the purchas- 
er of the interests of Biroja Moyee tn the 28 
mouxzahs, a decree for rent proportidnate to 
a 2 annas 10 gundahs 2 cowrees 2 krants 
share is correct. That belong so, the deci- 
sion of the Judge must be reversed, and the 
deoree of the first Court mast be restored 
and affirmed, the respondents paying the 
costs both of this appeal and of the appeal 
to the lower Court. We think, however, 
that the rate of interest allowed by the first 
Court should be reduced to 6 per cent. per 
annum from the date of the decree in the 
firat Court. In cases of this kind where 
there Is much contest as to what the sam to 
be deoreed ought to be, interest at a penal 
rate should not be allowed. 

Case No. 1842.——L this case, an addition- 
al question arises. The defendant, Mr. 
Hills, alleges that he paid the Government 
revenue on account of the share of Biroja 
Moyee in the years 1272 and 1278. Mr. 
Hills is a person who has advanced a large 
sum of money by. way of peshgecon security 
of the lense which he obtained in 1264, and 
being so interested in the estate he paid the 
Government revenue in order to protect it 
from sale. His position ia thia,—thaf if he 
had made a deposit of the arrear of revenue 
due, and if he proved before a competent Givil 
Court that the deposit was made in order 
to protect his own lien on the estate, the 
amount so deposited would be added to the 
amount of the original liene This is the 
provision of Section 9 of Act XI of 1859. 
There are several reasons why he cannot 
avail himself of the benefits of that provision 
in the present suit,—in the first place because 


it in doubtful whether the Collector’s Court 
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is a competent Civil Court within the mean- 
ing of Section 9. © 


Unless Mr. Hills oan treat the payment 
of the Government revenue for the share 
of Biroja Moyes asa payment to Biroja 
Moyes, he cannot have the benefit of that 
payment in the present suit. 


It is argued, and it is rightly argued, that 
Act X of 1859 contains no provision for any 
defence by way of set-off. But there are 
several cases which show that ifa tenant 
pays money to a creditor of the lessor under 
the lessor’s express authority, the amount of 

“money so paid might be deducted in a suit 
for rent in the Colleotor’s Court. 
case of Karron Lall Thakoor, decided on 
the 18th March 1868, Hay’s Reports; page 
448 ; also, Mussnamut Joy Kooer versus Mr. 
J. Farlong, Weekly Reporter (Gap Namber) 
page 112, Act X Rulings, which are author- 
ities to that effect. 


It is true that In the present case, it is not 
suggested that Biroja Moyee gave any 
express authority to Mr. Hills to pay the 
Government revenue, but she left Mr. Hills 
-in that condition that he was compelled to 
pay that which was his debt unless he 
wished to forfeit his own security. 


We think that this constitued a sufficient 
authority to Mr. Hills to make the payment 
of the Government revenue due on account 
of Biroja Moyee’s share. There are many 
English cases where a point similar to this 
has been ruled. A set-off is no answer to 
a distress for rent. But payments made by 
the tenant under threats or the fear of dis- 
tress for ground rent or land tax in dis- 


charge of the landlord’s liability ore treated > 


as payment of so much rent then due. 
Sapsford ws. Fletcher, 4 Term Reports, 
S11; Taylor os. Zamira, 6 Taunton, 624; 
Stubbs vs. Parsons,8 Barnewall and Alderson, 
516; Carter vs. Carter, 5 Bidgham, 406, 
per Pollock, Chief Baron; Jones vs. Morris, 
8 Erch, 746. 


We think that justice and good sense 
fairly warrant usin holding that the payment 
of Government revenues by Mr. Hills due 
in respect of Biroja Moyee’s share ought to 
be treated as a payment on account of rent 
due to Birgja Moyee. The result is that 
tle case must be remanded in order to give 
Mr, Hills an opportanity of showing what 
amount of revenue he paid on account of 
Biroja Moyee, and to that extent he will be 
credited. Theappeal is decreed with coats. 


See the: 
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The 28rd May 1871. 
Present : 


The Hon’ble J. P. Norman, Officiating Chief 
Jwattde, and the Hon’ble W. Ainslie, Judge. 


Decree—Heotion 287 Act VIII. 1859 
—Hxecution—Ins tH, 


Caso No. 455 of 1870. 


Miscslansous Appeal from an order passed by 
the Judge of 24-Pergutinahs, dated the 10th 
Sestenter 1870. 


Ram Sudoy Ghose and other (Depree-holders) 
Appellants, 
cereus 


Raj Bullubh Saha (Judgment-debtor) Re- 
spondont. 


-+ 


~ 


Baboo Ashootosh Mookeryes for Appellants. 
Baboo Nubo Kishen Mookerjes for Respondent. 


A decree directing payment by instalments ought 
to be executed to the ‘extant of the instalments falling 
due within 8 years before the application for execution. 


Norman, C. J.—Wa are of opinion that 
the decision of the Judge is erroneous. 


The decree which the decree-holder sought 
to execute was passed in a suit instituted in 
Zillah Hooghly and was transmitted to the 
Oourt of the Judge of the 24-Pergunnahs for 
execution. A deores so transmitted has under 
the 287th Section of Act VIII of 1859 the 
same effect as a decree made by the Court of 
the Judge of the 24-Pergunnahs. The Judge, 
therefore, if he would have entertained an 
application for execution ina decree of his 
own Qourt similar to the present, should 
have been entertained the application which 
was made to him to execute this deoree. 


Then comes the question whether the right 
to execute the decree before us is barred by 
limitation. 

The decree directs that a debt be paid by 


| instalments, the last of which was to become 
; payable in Kartick 1276 or November 1869. 


The Judge ought to have*allowed the decree 
to be executed to the extent of the instalments 
which fell due within three years before the 
application for execution of the .28th of 
January. 

As the plaintiff in his application asked for 
more than he Was entitled to, we do not give 
him any costs in the appeal. With these 
observations; we remand the case to „the 
Judge l 
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The 28rd May 1871. 
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Present : 


The Hon’ble Dwarkanath Mitter and G. O. 
Paul, Judgas. 


Hindoo law-—Adoption— Minor. 
Case No. 95 of 1871. 
Miscsllansous Appeal from an order passed by 


ths Daag ing Judgo of Rungpore, dated 
ths 4th Jenwary 1871. 


Rajendro Narain Lahoree (Petitioner) Æp- 
? 


COT Fs 


Baroda Soonduree Dabeo and another (Oppo- 
site Party) Respondents. 


Baboos Nuloek Chundsr Soin and Kaos Pro- 


sonno Dutt for Appellant. 


Baboo Essur Chundor Chuckoriutiy 
Respondenta. 


A childless Hindoo is bound to adopt a son, if at all 
anxious for his own salvation; and what 1s required to 
be done for that end is not optlonal with him, but an 


imperative obligation. 
ence ete ie a minor, if he has attained 
the years of discretion. Buoh an adopton is not attend- 
ed by any civil disabulity. 
Mitter, J]—Wa think there is no ground 
for the appeal. The cerefmony of adoption 
under this Hindoo Law is essentially of a 
religious character; and asunder that law, 
every childless Hindoo is deemed sure to go 
to the hell called “Put,” the obligation to 
adopt a son must be necessarily considered as 
imperative as a matter of religious daty 
among Hindoos. It has been argued that a 
childless Hindoo is under no religious obliga- 
-tion to adopt a son; but this opinion is con- 
to the texts both of the Duttaka 
Chundrica and the’ Duttaka Mimansa, which 
are undoubtedly entitled to be considered, 
and have been always considered, as the 
highest authorities on the subject of adop- 
tion. This is cloarly shewn by the following 
passages in page 3 of the Duttaka Mimansa, 


u On this subject Atri says:~~-‘ By a man 
¢‘ destitute of a son only, mus? a substitute 


for 
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“one resouroe for the sake of the funeral 
“oake, water, and solemn rites.’ 


“ A man destitute of a son (apwira) is one 
“to whom no son has been born, or whose 
‘“son has died, for atext of Saunaka exprosses, 
“one ta whom no son has' been born, or 
‘whose son has died, having fasted for a son, 
“‘&o,’ Another reading recites :—‘The impo- 
“tent man, or also one whose offspring has 
sé died.’ s 

“By a man destitute of a son, &.” 
“ Since it is shown by this, that the being so 
‘destitute isa cause; in omitting to adopt 
‘a son, an offence coon ts snourred, for the 
“ precept enjoining the production of a son 
“being positive, it ts that the oontra- 
“vention of it is the cause of an offence; 
“and on defect of any son in general, ex- 
‘‘olumon from heaven is declared in this 
“text? :—‘ Heaven awaits not one destitute 
“of ason, &.’ And further, in the fol- 
“lowing passage also, a son in general is 
“shown to be the cause of redemption from 
‘“debt:— A Brahmana immediately on 
“ being born, is produced a debtor in three 
“obligations; to the holy saints, for the 
“ practice of religious duties; to the gods, 
“for the performance of sacrifloe; to his, 
“forefathers, for offspring. . Or he is ab- 
“solved from debt who has a son, has per- 
‘í formed sacrifices, and practices religious 
tí duties. 22), 

These passages conclusively show theta 
ohildless Hindoo is bound to adopta son, if 
he is at all anxious for his own salvation 
and for the preservation of the obsequies dune 
to his ancestors. 

It has been said that what is required to 
be done for securing a man’s own salvation 
must be considered. as optional, whereas 
what is required to be done for the benefit of 
the souls of his ancestors must be considered 
ox imperative, This distinction ssema to us 
to be absurd on the very face of it, Every 
religious ceremony which a Hindoo is re- 
quired to perform has reference to his own 
salvation, and the performance of the obse- _ 
quies due to his ancestors is but a means to 
that end. 

It is further argued that adoption has 
been treated by Hindoo Lawyers under the 
head of “Civil Acts.” But this circum- 
stance cannot affect the real character of the 
ceremony which is easentially founded upon 
religious considerations. Supposing, how- 
ever, that adoption is a civil act, it does 
not necessarily follow that the adoption in 
this particular case would be invalid merely 


‘for the same always be adopted, with some | because it was made under a deed of 


ied 


a 
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permission executed by a minor. Every act 


done by a minor is not necessarily. null and |‘ 


void. Those acts only which are prejadi- 
cial to his interesta can be questioned and 
avoided by him after he reaches his majority, 
But no such prejudicial character can be 
predicated of adoption in the case of a 
childless Hindoo, and as under the Hindoo 
Shasters a minor who has arrived at the age 
of diseretion is not only competent, but 
- bound to perform the religious ceremonies 
prescribed for his salvation, we cannot bold 
the adoption made in this oase to be invalid, 
merely because the adoptive father was in 
the eye of the law a minor. Baboo Shama 
Churn Sirecar, in his Digest of the Hindoo 
Law, admite that an adoption made by a 
minor who has attained the age of disore- 
tion is valid from a religtous point of view: 
but he goes onto soy thata son so adopted 
would not be entitled to succeed to the es- 
tate of his adoptive father as heir. Upon 
what reasoning or authority this latter con- 
oldsion is based we are unable to make oat ; 
for if it is once conceded that the adoption 
is valid, all the legal consequences attached 
to it must follow as a matter*of course. It 
cannot be contended for one moment that 
the property of the adoptive father is to 
pass to his distant relatives when he has lef: 
behiod him one who is entitled to stand to- 
wards him precisely in the same position as 
his own owrasa son. 


For the above reasons, we are of opinion 
that the conclusion arrived at by the Judge 
below is correct, and we therefore dismiss 
this appeal with costs. 


Paul, J.—I entirely concur. The obli- 
gation to adopt by a sonless Hindoo being of 
the highest moment to him in a religious 
point of view, I wholly fail to follow the 
argoment which has been addressed to us 
to the effect that an infant Hindoo who has 
attained his years of discretion cannot adopt 
agon. The passages cited by my learned 
colleague leave no doubt whatever ou the 
matter, and the suggestion that civil disabi- 
lity precludes an infant Hindoo from adopt- 
ing is one which entirely oonflicts with the 
fundamental principles on which the disabi- 
lity of infants are based as a matter of ovil 
law. The provision is intended for their 
protection, and matters which are highly 
beneficial are not within the disability. 


I conour in dismissing both the appeals 
with costa. ` 


The 23rd May 1871. 


Premni: 
The Hon’ ble L. 8. Jackson and W. 
Ainslie, Judgos. 3 


Mokurruree grant—RKesumption. 
Cases Nos, 142 and 147 of 1870. 


Appeals froma decision passsd by the 
Subordinate Judge of Gya, dated ike 30th 
March 1870. . ` 


Mirza Himmut Bahadoor and others 
: ants) Appellants, - 


Fert 


Ranee Sooneet Kooer (Plaintiff) Respondent. 
Mr. J. P. Kennedy for Appellanta. 


The Advocate Goneral (Graham> for 
Respondent. 


A mokurruree tenure granted in perpetuity oennol be 
resumed by the grantor, oven if the grantee dies with- 
out leavmg helra. 


Asnglis, J.—T xe plaintiff, who is one of the 
widows of the late Rajah Mode Narain Singh, 
has brought this snit to recover from the 
defendants a 7¢ annas share of Mourah Pran- 
pore granted in mokururee by the Rejah to 
his daughter Shurfoonissa in the year 1248, 
F. S., on the allegation that the grant was 
limited to the life of the grantee and that 
she dicd on the 80th Kartiok 1265, F. 8. 


It is alleged that the plaintiff was not 
aware of the death of the grantee till the end 
of 1272, when she took ion of the 
village, but was put out of possession by an 
order of the Magistrate of Gya, made under 
Section 818 of the Code of Criminal Pro- 
cedure, on the 7th February 1866 (the middle 
of 1273). 


Shurfooniasa was the illegitimate daughter 
of the Rajah (who had no legitimate issue) 
by a Mahomedan lady named Buratee 
Begum. 


The defendants who appear in this Court 
as appellants are a brother and sister of Shur- 
foonissa and a deceased brother’s widow. 

They allege that she died in infancy on the 
10th Ohyet 1249, F B., and that on her death 
the village wgs held undér the mokururee 
grant by their mother Buratee Begum up to 
pee eae about two years after the 

eath of-the Raj and subsequently *b 
TE tae ) y “by 


(Defend- 


a 
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The lower Court has held that the grant to 
Shurfoonissa was not merely for life but -in 
perpetuity. But inasmuch as she died 
childless, and in a recent decision of this 
Court reported in KIT Weekly Reporter, page 
512,it was held that in the ciroumstances of 
this family no right of inheritance, under Ima- 
meah Law, vests in the surviving brother or 
sister, the Subordinate Judge coame to the oon- 
clusion that the grant had become inoperative 
and that the grantor had a right to resume it. 
It was contended before him that sven suppos- 
ing the defendants not to be rightful heirs, 


yet the. plaintiff would have no right to. 


resume the grant as the property would be 
liable to be taken by the ruling power as an 
escheat, and that so long as the party right- 
folly entitled abstained from pressing his 
claim, the defendants were entitled to retain 
possession undisturbed. This plea was oyer- 
ruled on the grourd that the defendants in 
possession were mere trespassers, and that as 
the legal right to the property is either in the 
grantor or the Crown, the former in the 
absence of any claim by the latter is entitled 
to maintain the suit. 

The defendants also pleaded limitation, 


' bat this plea was overruled. 


Mr. Kennedy, who appeared for the ial 
appellants, stated that the main objection to 
the finding of the lower Oourt isin respect 


`of that portion in which the Subordinate 


Judge lays down that as the succession is 


“vacant the grantor is entitled to re-enter. 


For the purposes of this appeal we may 
confine ourselves to this objection. 


The Court below holds that the mbdku- 
ruree tenure was granted in perpetuity and 
not for life, and this finding has not been ques- 
tioned by way of cross-appeal, or under Beo- 


‘tion 848 Aot VIII of 1859. 


The grant is made to Shurfoonissa and 
her children from generation to generation, 
and in it she is described as absolute (moos- 
tukkii) mokurureedar. 


Tenures created in these terms and not in 
any way limited by other special conditions 


' are always treated as of the most absolute 


‘character, and are every day transferred both 


Pee gale and in execution of decree. 
Shurfoonissa conveyed the estate to an- 
other, the grantor could not have ousted the 
assignee. Supposing she had died ‘leaving 
a husband ‘and childien, this estate would 
have descended according to \the ordinary 
rifles of Mahomedan Law, and no change in 
the order of succostion would haye bean 


REPORTER. Rulings. ` (Vol XV, 


- 


caused by the use of the words “to her 
children from generation to generation.” It 
is, at least, extremely doubtful whether the 
grautor could have altered the course of 
descent established by law, if he had intend- 
ed to do so. It ia, however, sufficient to say 
that the terms of the grant are those ordi- 
narily employed in creating an estate governed 
by those rules, and thatif it had been the 
intention of the grantor to limit the grant in 
some other mode he would have specifloally 
stated this intention. In the absence of any 
words of limitation, we cannot hold that the 
Rajah in tended to create anything but an 
estate in perpetuity with absolute power to 
the grantee to deal with it as she thought 
proper, and that he never contemplated the- 
possibility of failure of issue or intended to 
interfere with-the ordinary course of descent. 


It is hardly necessary to consider the con- 
duct of Rajah Mode Narain which has been 
referred to as showing that he never thought 
that his grant was leas than absolute, but it 
certainly was not in any way inconsistent 
with an intention to grant a mckururee 
tenure without any reservation. He made no 
attempt to resume it on the death of his 
daughter but allowed her mother to enjoy it, 
and itis adntitted that up to 1272 (seren 
‘years after his death) receipts for the reserved 
rent continued to be granted in the daughter’s 
name, and the mokururee tenure as original- 
ly established was treated as subsisting, 

There is a dispute as to the precise date 
of Shurfoonissa’s death. The direct evidence 
on this point on either side is unsatisfactory, 
but looking to the examination of the Ranees 
there is no room to doubt that the plaintiffs 
case is false, and that in faot Shurfoonissa 
died at an early age. 


We find that Buratee Begum lived within 
the Rajah’s mansion at Ticcaree and that the 
particular apartment or building occupied by 
her stood between the apartments of the 
Ranees. Those ladies admit that they mew 
of the existence of the three later born 
children and used to see them about the 
house, but profess never to have set eyes on 
the eldest. 


Yet if the statement in the plaint is true, 
Shurfoonissa had attained the age of 17 years 
before she died, and it is incredible that those 
ladies should have known nothing of her. 
It may not be established with éertainty that 
Shurfoonissa died on 10th Ohyet 1249 as 
alleged by defendants, but there can be no 
doubt that she died in the lifetime of her 
him as alleg- 


+ 


father, and not two months after 
ed by plaintif. i 
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Asitappears to us that the plaintiff hes 
altogether fafled to show that any right to 
resume the grant on failure of issue was re- 
served to the grantor, we hold that the judg- 
ment of the Court below cannot be maintain- 
The plaintiff can succeed only on the 
strength of her own title and not on the 
weakness of that of the defendant. She is 
bound to show that she was the party entitled 
to take the estate when it became vacant on 
the death of Shurfoonisea before she cgn ask 
the Court to eject the defendants who are in 


possession. 


The Subordinate Judge seems to think that 
there is something in the nature of a 
mokururee grant which renders it capable of 
resumption, if there be no known heir of the 
last holder, but no authority has been shown 
to support this opinion, 


It would hardly be contended that a man 
`~ who makes a gift has a better title than a 
stranger -to the thing given, if the owner, 
after accepting and holding it for a time, 
should abandon it ` 


The Rajah created a certain estate and 
impressed the stamp of perpetuity on it for 
the express purpose of making a free—gift of 
it to his daughter, and the fact that she had 
to pay a certain rent, or in other words, that 
the gift was of a part only of the profits of 
the land, does not make it any thing less than 
a gift. He reserved to-himself a certain 
right over the lands given, namely, the right 
to receive a fixed rent, but he absolutely di- 
vested himself of any other right. The 
transfer of the property toa stranger in no 
way affects the right reserved, which attaches 
to the land in whosesoever hands it may be, 
and is therefore at all times adequately secur- 
ed. If the rgnt be not paid there are pro- 
per legal remedies, but resumption of the 
grant is not among these, where there is no 
express stipulation to that effect. 


We think that the plaintiff has failed to 
establish any title to resume the mokururee . 
grant, and therefore without entering into 
the other questions involved in this mit, we 
admit the appeals and reversing the judgment 
of the Court below dismiss the plaintiff's ‘suit 
with costs ofboth Courts. 





The 25th May 1871. ‘ 
Present: 


The Hon’ble J. P, Norman, oe Ohtef 
Justice, and the Hon’ble G. Loch, Judge. 


Section 35 Act KEITIT of 18621—Ille- 
gal order. 


In the matter of 


Tara Ohund Mundul (Decree-holder) 
Petitioner, ` 


versus 


Bhyrub Ohunder Chukerbutty, (Jadgment- - 
debtor) Opposite Party. 


Baboo Bama Churn Banoryes for Petitioner. 
Baboo Oopender Chuader Bose for Oppo- - 


site Party. 
A rule ha been! tean ed on ajadgment-debtor 
i ee ee of Aaa PEAR appesi 


pil pina Yoo order made by a Deputy Collector in exe- 
cution; shonld not be set aside, the rule was d 

with costs, inasmuch as although the Oolleator 

no jurisdiction to make the order which he made, the 
ng oe Oollector’s order was wrong, aks violation 
of the provisions of Section 94 of Act X of 1859, and 
could not be upheld, 


Norman, O. J.—A BULB was issued by a 
Division Bench of this Court upon a petition 
of the decree-holder in this case under Section 
85 of Act XXITT of 1861, calling on the judg-- 
ment-debtor to show cause why an order pase- 
ed by the Collector of the 24-Pergunnahs 
on appeal, reversing an order made by the 
Deputy Collector of Barripore in execution 
of a decree for rent under Act K of 18659, 
should not be set aside as having been made 
without jurisdiction. : 

The facts are shortly these :— 


Plaintiff obtained a decree on the 29th of 
August 18€6 for a sum under rupees 600 ' 
for rect ard costs, - 


D 
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On the 12th of September 1469, the decree- 
holder made an application to the Deputy 
Collector for the sale of the tenute of the jadg- 
ment-debtor. The Deputy Collector admit- 
ted the application, and on the 15th of De- 
cember 1870 the tenure was sold. 


THe judgment-debtor appealed from the 
order of the Deputy Collector allowing the 
sale to the Collector of the 24-Pergunnshs. 


The Collector reversed the order of the 
Deputy Collector on the ground that Section 
92 of Act X of 1869 precluded the issue 
of process of any description on a judgment 
under that Act for less than rupees 500 
after the lapse of three years from the date 
of the judgment. 


We think that under Act X of 1859 no 
‘appeal lies to the Collector from the order of 
a Deputy Qollector made in execution of a 
decree, and consequently that the order of the 
Collector wus one which he had no power 
to make. 


A large discretion is left to the Court by 
Section 85. If we were to meke an order 
for setting aside the Collector’s decision, we 
should be giving an appearance: of validity. 
to the order of the Deputy Collector made 
in violation of the provisions of Section 92. 


The object of the petitioner as disclosed 
in his petition is to set up the sale made 
“under the order of the Deputy Collector. We 


think he is not entitled to ask any such relief. 


at our hand. We shall follow the example 
set us ina somewhat analogous case by the 
Full Bench, 6 Weekly Reporter, Act X 
Ralings, page 54, and discharge the rule 
with costs. 


The 25th May 1871. 
Present : 


The Hon'ble J. P. Norman, Ofloiating Chiaf 
Justis, and the Hon'ble Onoocool Chunder 
Mookerjee, Judge. 


Fale for arrears of revenue—Pur- 
chasor’s rights—Soection 37 Act XI. 
1659 — Resumption decree — Pro- 
prietary rightsa—QOause of action. ~ 


Caso No. 16 of 1871. 


Judge 
Gaied the 26th May 1870. 
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Thakoor Dass Roy Ohowdhry and others 
i (Defendants) AppeHants, 
poraus 


Nubeen Kishen Ghose (Plaintiff) Respondent. 
Baboons Romesh Chunder Mitter and Anund 


Chander Ghoseat for Appellants. 


Baboos Aohines Hohun Roy and -Sresnath 


Doss for Respondent, 


ata salo for of revenue, with a 


A purchaser arrears 
paramonnt title under Section 87 Act XI of 1850, ro- 
quires the estate free from any -inoumbranos which 
aocrued thereupon from the laches of former proper 
in the same way as he would have aoqmred tt free from 
any incumbrance created by- sale, lease, or mortgage. 


In tha absence of any proof to the oontrary, such 


‘purchaser must be assumed to be the owner. 


obtahung 
right; a cause of achon scorulng to them if ousted before 
settlement. 


. Norman, O. J.—TH18 -is & special appeal 
from the decision of the Judge of the 24- 
Pergunnahs. : 


The facts are very clearly stated in the 


judgment of the learned Judge, whioh is as 


follows :— 


“ On the 3ist December 1888, the Govern- 
“ ment recovered a decree in a suit for the 
“ resumption of beegahs 738-18 of lakheraj 
“land in, mousah Joikistonugur. The area 
‘(is so specified in the cohittah of 1190 and 
‘in the taidad-No. 8342 filed in 1204. The ` 
“ Deputy Collector, Doorga Pershad Ghose, 
“ was directed to make a settlement of these 
‘lands, and he deputed an Ameen, Chander 
“ Kant Ohuckerbutty, who measured them 
‘in 184l in 17 plots and found beegahs 
“ 942-1 of which only 160 beegahs were 
“ oultivated. By a proceeding dated August . 
ií 6th 1846, the Deputy Colleotor approved of 
‘‘ the Ameen’s proceedings, and a settlement 
‘of the estate which was entered on the 
‘‘rent-roll as No 1137 was made for 10 
‘‘ years with Chunder Koomar Dutt, the 
‘‘ representative of Issur Chunder Dutt, who 
‘‘ was the defendant in the resumption pro- 
‘ceedings. The original lakherajdars noted 
‘Cin the taidad were Sudasib Dutt and others, 
‘“gebaits of the dewntter endowment of 
“ Luokhee Junnardun Thakoor. 


kg 
“On the’ expiration of this temporary 
‘‘ settlement, Deputy Oollector Okhoy Churn 
« Bose was deputed to make anew settle- 
“ment, and he measured 880 beegahs 


- 
- 
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t almost all of which was immediately 
i olaime¢ by the neighbouring xemindars. 
It was then found that the survey officers 
“ hed not recognised talook No. 1137, and 
‘“ the Collector proposed to measure the 
“ neighbouring talooks, and after excluding 
“ the lands belonging to their owners, to 
tí take the remainder as the lands rightfally 
“ belonging to talook No. 1137. But the 
t representatives of the ex-lakherajdar, Issur 
‘‘ Ohunder Dutt, opposed this measure, and 
“ alleging that they had remained since 1846 
‘Cin undisturbed possession of the 942 
“ beegahs found by Doorga Pershad Ghos, 
t ee a settlement ofthe whole. The 
tt Board of Revenne set aside the proceedings 
“ of Deputy Collector Okhoy Churn Bose, 
“and directed the Collector to make a 
‘‘ settlement of beegahs 942-1 on the basis 
“ of Deputy Collector Doorga Perahad Ghore’s 
“í ohi of measurement. The Board's 
“ order is dated July 5th, 1861; and on the 
tt 30th April 1868 the estate so constituted 
‘ was put up to sale for arrears of revenue and 


' © was purchased by the present plaintiff. 


« Bat the new purchaser was never allowed 
(í to take possession; and he has instituted 
‘(thie suit to recover possession of the 
“beegahs 942-1 which were measured by 
“the Deputy Oollector Doorga Pershad 
ti Ghose. 


“ He is met in the first inatatoe by the 
sa plea of limitation on the ground that the 
t defendants, who are the proprietors of the 


nets slain. Mere have had possession 


‘tof the lands in question for more than 
“twelve years, o Subordinate Judge 
‘ observes that the plaintiff has acquired 
‘t the rights which accrued to Government 
“ under the resumption decree on the 3 lat 
“ December 1838, and ia entitled to the 60 
‘í years limitation from that date. The plaint- 
“iff cannot take any lands which were 
‘‘inaluded inthe defendant's talooks af the 
‘‘ decennial settlement, but he is entitled 
tí to recover all lands which Doorga Pershad 
“ Ghose included in the first settlement. 


“Tt-appears to me that this ruling is 
€ erroneous. It is true that the public alaim 
“ to the resumed lands might be pursued 
“ at any time within 60 years from the date 
“of the resumption decree, but no such right 
“ aoorued to the persons with whom the 
‘* settlament Was made, or to the plaintiff. 
“ When the settlement was made, the estate 
“ bedaine subject to the same rules and oon- 
‘ditions as all other permanently settled 
*‘ talooks, and the persons with whom the 
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“settlement was made oould not claim 
‘‘ exemption from the ordinary rules of limit- 
‘ation. If the representatives of Issur . 
‘‘Ohunder Dutt had not opposed the propo- 
t aal of the Collector to re-measure the lands 
“for the purpose of identification, the full 
“ period of limitation applicable to public 
“ olaims would heve been saved; and the 
“ settlement would have been made of such 
“lands only as the revenue authorities 
“ might find to be identifed by evidence of 
“some kind. But they repudiated the aid 
of the Collector and alleged actual posses- 
“ sion, and therefore the sottlement was made 
“ with them, and z took the position of 
“ other talookdarsa. Nevertheless, I am of 
“opinion that the suit of the plaintiff to 
“ obtain possession of the lands rightly be- 
“t longing to the estate under the resumption 
‘‘ decree is not barred by the rules of limita- 
‘tion. The Government had a period of 
** 60 years from the n the resumption 
1838; and that 
“ period has not expired. with — 
“ whom the was made had a period 
“of 12 years from the date on which the 
“ was mada, that ù to say, from 
“ 1863; and that period has not expired. 
‘The plaintiff would have been bound by 
“ the expiry of the 60 years if the date 
“ had preceded the expiry of the 12 years, 
“ but that is not the case here, and a large 
“ proportion of each period has still to 
it run. ” A 
a _* s 
‘Tt has been urged by the defendants 
“ that the plaintiff is not a bond Ade pur- 
‘í chaser of the estate, and that the old pro- 
‘í prietors allowed default in orler to pur- 
‘‘ chase the estate and avoid limitation. 
¢ But as it appears that limitation would not 
“ have affected the case if there had been no 
- pale, it is unnecessary to consider the ques- 
“ tion. : 


We think it may be taken as ostablished 
that the Dutts were in possession of the 
land as lakheraj in 1190, and eo continued 
down to the time when the lands were 
surveyed by Ohunder Kant Ohnokerbutty 
únder the order of Doorga’ Pershad Ghose 
at the period of the settlement in 1841. 


The dispossession seams to have dated 
from a subsequent period, the exact date of 
which is not apparent. E 


It has boen ed on behalf of the appel- 
lants that the Jifdge wus in error in not trying ` 
the question whether the plaintiff purchaseg 

a A 


* * 
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at the sale. for arrears of revenne in ate 
1868, and acquired the property at such 
bond on bie own account, or whether he 
merely purchased on account of and banamee 
for the former proprietors, he himself not 
' ‘having any real interest in the matter. `- 


‘Tt was also contended that assuming the 
plaintiff to have purchased in his own right 
the Government and the former proprietors 
having been out of posseasion at the date of 
the sale for arrears of revenue, the plaint- 
iff acquired e mere right of action whioh he 
was bound to pursue within the time allowed 
to the former proprietor, and that limitation 
ran from the period when the defendants 
had dispossessed the former proprietors. 


Upon the last point we feel no difloulty. 
Though the defendants might by the laches 
af the former proprietors have uired @ 
title good as ageinst-them, we think that 
the plaintiff, as a purchaser at a sale far 
arrears of revenue coming in under a para- 
mount title under Section 87 Act XI of 1859, 
would acquire the estate free from any in- 
cumbrance which had accrued npon the estate 
from such laches, exactly in the same way 
as he would have acquired the estate froe 
from any incumbrance created by a sale, lease, 
or mortgage by the former owners. 


If however the plaintiff's is a mere name, 
and the real purchasers at the sale for arrears 
of revenue and the parties now interested and 
conducting this suit are the former proprie- 
tors, we think that we should be bound to 
treat the case as if the former proprietors 
were plaintiffs on the record before us. 


Now the effect of the decree in the re- 
sumption suit was not to destroy the proprie- 
tory right of thelakherajdars. That proprie- 
tory right would continue unless and until 
they should be dispossessed in due ‘course of 
law. Com Section 4, ulation XIX 
‘of 1798, tions 21 and 22, Regulation LI 
of 1819. The ee of the estate 
were proprietors while holding the lands 
lakheraj; they continued proprietors while in 

ion under the temporary settlement, 

and they acquired’no new title of ownership 
as proprietors of the land by the permanent 
settlement which after the resumption was 
made with them in 1862. It may be that a 
stranger obtaining a settlement of resqmed 
lands by grant from the Government might 
be treated as having first acquired a right of 
suit from the date of the ‘settlement ; and if 
othing had taken place by which a suit by 
the Government would have been barred, he 
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might be entitled to a period of limitation of 
12 years from the date of acquisition of ‘his- 
right. ne: 

But we think that the former proprietors 
obtaining a permanent settlement stand ina 
very different position from a person acquir- 
ing a new right by the settlement. <A cause 
of action—a right of suit to recover possession 
—had acorued to the former proprietors by” 
their ouster before the date of the settlement. 
No new wrong could be done to them and 
no new right accrued to them in consequence 
of the settlement. 


We are, therefére, of opinion that in order 
to orrive at a proper determination of the 
question whether the suit is barred by limi- 
tation, the Judge should have enquired 
whether the plaintiffs hold merely benamee 
for the former proprietors or not, 


The onus of proof of this paint is of course 
upon the defendants, 


We think that in the absence of any proof 
to the contrary, the purchaser at a revenue 
sale must be assumed to be the owner. The 
defendants had en opportunity of adduoing 
evidence as to the benamee holding 
under the issue as originally framed by the 
Subordinate Judge. As at present advised, - 


we do. not think it necessary that the Ju 

should allow fresh evidence to be ieee 
upon the point. Woe remand the case in- 
order that the Judge may take up the ques- 


tion and try it on appeal, using his own. 
discretion when he hears the case whether he 


ahould allow either party to adduoe farther 
evidence, 


If the Judge finds that the purchase by 
the plaintiff at the sale for arrears of revenue 
was on his own account, of course the exist- 
ing ma in favor of the plaintif will 
stan 


But if the Judge finds that the purchase 
was made by the Dutts in the name of the 
plaintiff, the question will remain whether 
the suit is barred by the operation of thé 12 
years period of limitation. That is an issue’ 
which would have been immaterial in the view 
which the Judge took of the case, and has: 
probably therefore not been fully considered 
by the Judge. In the event of the Judge 
finding the first issue against the plaintiff, 
this question will have to he tried also, a 
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The 25th May 1871. 
Present : i 


The Hon'ble E: Jackson and Onoocool 
Ohunder Mookerjeo, Judges. 


Mahomedan Law--Marital agree- 
* ment—-Divorce—Be-marriage. - 


Case No. 1702 of 1870. 
Special Appeal froma decision passed by the 
Judge of Ivpperah, dated the Tik May 
1870, afirming a decision of the Moonstf 
of Amsergaon, dated the 28th August 1889. 


_ Budrunissa Biboe (Plaintiff) Appollani, 
Sa i 

Nufeeutoollah (Defendant) Respondent. 

Mowleis Murhumut Hosein for Appellant. 


No one for Respondent. 


An ent entered into by a Mahomedan with 
his wife at 
entered 
without her consent, she would be entitled to divorce 


herself and take a second husband, was held to be in oon- 
sonance with the Mahomeden Law. 


Jackson, J.—Tau plaintiff brought this 
suit for a declaration that her marriage witir 
her husband was dissolved. She alleged that 
at the time she was married to her husband an 
agreement was entered into between them, 
one condition of which was that if he mar- 
ried another wife without her consent she 
would be entitled to divorce herself and take 
another husband. 


There seems to have been no question 
before the lower Courts as to this agreement 
having taken place. Thera was an allega- 
tion that the second marriage took place 
with the consent of the first wife. But 
both the Courts seam to have found that this 
was not proved. Still both Courts dis- 
missed the plaintiff's suit on the ground 
that such a condition was against the Maho- 
medan Law. The Judge says that there are 
numerous modes in the Mehomedan Law by 
which a husband can divorce his wife when- 
ever “he pleases, but it does not give equal 
facility to the wife to divorce her husband. 
The Judge ik of opinion that this contract 
is against the law and that the plaintiff's 
suit should be dismissed. . 

The special appeal to this Court is on the 
ground that the contract is directly according 
to the Mahomedian Law. No one has appear- 
ed on the part of the special ndent to 
support the decision of the lower Court upon 
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this point of law. We have looked into the 
Mahomedan Law booka. The Judge has 
stated in his decision that Macnaghten does 
not allude to the subject. But both the 
Hedaya and Baillie’s Mahomedan Law have 
special Chapters upon it. 


The Hedaya in Book 4, Chapter 8, page 
257, laysdown as the law that a husband 
may give power to the wife to divorce herself, 
i If a husband say to his wife ‘divorce your- 
“salf when you please,’ she is at liberty to 
‘¢ divorce herself either upon the spot or 
‘Cat any futuré .period, becanse the word 
t shan extends to all times; and hence it is 
‘(the same as if he were to ‘say divorces 
‘yourself at whatever time you like.’ ” 


If this is the correct law, the husband can 
certainly enter into an agreement with his 
wife that if he enter-into a second- marriage 
during her lifetime without her oonsent she 
can divorce herself. 


Baillie in Ohapter 2, on the subject of 
Divorce, Beotion 2, page 218, says :— : 


‘* Repudiation is said to be referred to a 
‘(time when its effect is postponed from the 
“ time of speaking to some future time speci- 
" fled, without any condition. And repudia- 
“ tion is said to be suspended on or attached 
t to a condition, when it is combined with a 
a condition and made contingent on its ocour- 
‘“renoe. In the former case, repudiation 
‘¢ takes effect immediately on the arrival of 
‘‘the time to which it has been referred ; 
‘in the latter it takes effect on the occur- 
‘“ rence of the event on which it has been 
“a made to depend. And revocable as well 
“as irrevocable repudiations are susceptible 
‘‘ of being referred to a time, or made subject 
‘to a condition. The two kinds of tsafud, 
‘í or reference to a future time with or with- 
“ont a condition, might, therefore, I think, 
“ be treated together; but as they have been 
‘“ treated separately by the compilers of the 
u Futawe Alwmgeoros and other writers on 
‘© Wahomedan Law, I follow the same ar- 
‘¢ rangement.” 


He poe on to show that repudiation may 
take place either at some future time or in 
consequence of any particular acta, either on 
the part of the husband or on the part of the 
wife, 

Looking to these Chapters of the law, we 
think that t between tbe parties 
was not contrary to the Mehomedan Law. 
But, on the gontrary, there are Clausce in 
the lew which are distinctly consonant with 
such agreement. i 
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We, therefore, set aside the Judge’s deci- 


sion, and decree the plaintiff's suit with all| tak 





costs. 
The 25th May 1871. 
Presmé : 
The Hon'ble H. V. Bayley and Dwarkanath 
: Mitter, Judges. 


Arbitration award—Rent—Jurisdip- 
tion—Appeal. 


Case No. 147 of 1871, 


scial Appeal from a dsoision passed by the 
sda Page of Midnapore, dated 
the 16th November 1870, reversing a dooision 
° of the Moonsiff of that District, dated the 
19th August 1869. 


Altaf Hossein (Plaintiff) AppeHant, 
Cereus - N 
Grish Chunder Boy (Defendant) Repondeni, 
Hr. Q. A. Twidels for Appellant. 
Baboo Rash Beharee Ghose for Respondent. 


A Moonstff has no jurisdiction to entertain an appli- 
cation and pass an order on the enforcement oF an 
arbitration awaid relating to the of rent 


Moonsiff acts without Jurisdiction, the que 
Gee be the subject of an appeal to the Apoulats 
Court of the District. 


Bayley, J—Tars was an application for 
the enforcement of an award made by arbi- 
trators under Seotion 827, Act VIII of 
1869, ona claim for the determination of 
rent. 


The Moonsiff took jurisdiction and oon- 
firmed the fysullah the arbitrators. An 
appeal was made to the Lower Appellate 
Court on the ground that the Moonsiff had 
no jurisdiction, and the Lower Appellate 
Court reversed the order made by the n- 
siff, holding that he had no jurisdiction to 
confirm an arbitration award relating to re- 
yenue matters. 


In special appeal, the first ground taken is 
that the Lower, oppa as Court itself had 


no jurisdiction tò hear the appeal, and the 
second ground is that the Moonsiff had no! 


jurisdiction in the matter. ~ 


On the first ground, we have only to 
state when a Moonsiff acts ywithout juris- 
diction, the question may be the subject of 
an appeal tọ the Appellate Court of the 
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District, for every superior Court is bound to 
take cognizance of all acts done without 
a by the Courts subordinate to 
them, 


On the second ground, the case turns on 


`| the original character of the suit. The words 


of Section 327 are when any matter hag been 
referred to arbitration ‘‘ without the interven- 
“ tion of any Court of justice and an award has 
“ been made, any person interested in the 
“award may, within six months from the 
‘“ date of the award, make application to the 
‘i Qourt having jurisdiction tn the mattor ta witch 
t the award relates, that the award pe filed 
‘Cin Court.” Now, the matter which was 
referred to arbitration and to whitch thse 
award rélated was the determination of rent, 
and the Court which Aad jurtsdsotion in the 
matter was the Collectors Court, and not the 
Moonsif?s. The application, therefore, could 
only be made in the Collector's Court if it 
could be made at all, and notin the Moonsiff’s 
Court. In other words, the Moonsiff had 
no jurisdiction to entertain such an application 
and pass an order for the enforoement of the 
award as he has done, alleging his act to be 
under the provisions of Sections 826 and 327 
of Act VIII of 1859, the latter of which 
ection itself shews that he had no jurisdic- 
tion in this particular oase. 

We, therefore, dismiss this special appeal, 
but without costs, looking to all the circum. 
stances of the case. 





The 25th May 1871. 
Present : 
The Hon’ble G. Loch and G., 0. Paul, Judges. 


Section 27, Act LXIII. 1861—Ques- 
tion of title—Bpecial Appeal. 


Case No. 1921 of 1870. 

Spocial Apposl. a decision passed by the 
Subordinate Judge of Backerguage, dated 
the 29th June 1870, affirming a decision 
of the Moonsiff of Mendeegunge, dated 
the 29th June 1869. 


Pachoo Haree and another (Defendants) 
Appallante, zy 


voraus ° 
Gooroo Churn Dass (Plaintiff) Respondent. 
Baboo Kashes Kant Sein for Appellants. 


Baboo Abinash Chunder Banerjee for Re- 
. spondent. 


$ 
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triable by a Small Cause Court, which must be deer- 
intiff oan get a decree, and the Lower 


Loch, J.~Tow plaintiff claiming to bea 
Sanna shearer in a certain howalah brings 
this action against the defendants whom he de- 
soribes as kursa ryota, on the following grounds. 
He says that the defendants hold some land 
in the howalah; that without any authority 
they have dug a hole some three cubits deep 
and thereby caused damage to the plaintiff; 
and he therefore prays thet the defendants 
be required to fill up the hole or to pay him 
rupees 18-12 which he estimates as his 
proportionate share of expenses for filling it 
up. The defendants admit the superior title 

the plaintiff and the fact that they have 
dug a hole as steted by him, but they plead a 
potteh from the plaintiff's father under which 
they are entitled to make such an excavation 
as they have now made. 


The first Oourt found that the pottah put 
in by the defendants was not proven and 
that they had no right whatever to excavate 
as they pretended, and that the plaintiffs 
share of the costs for filling it up would 
amount to eure 5-10, and he gave plaintiff 
a dearee for that amount ‘‘ as compensation of 


‘damage’——with oostsin proportion to the 


claim decraed. 


On appeal, the Subordinate Judge affirmed 
the j ent of the Court below, holding 
that the defendants had without ho right 
sank an excavation in the plaintiffs land 
and thereby caused damage to him. 


The Subordinate J hes not apparently 
entered into the defendants’ case and deter- 
mined whether the po adduced by them 
was genuine or not; nor, if genuine, whether 
it gave them any right to dig in the manner 
they have done. 


The case has come up in special appeal,. 


anda preliminary objection to hearing it is 
made that as the sult was one of a nature 
triable by a Small Cause Oourt, vis , for dam- 
ages, ancbeing of a value under rnpees 500, no 
special appeal would lie under the provisions 
of Section 27 Act XXIII of 1861; end in sup- 
poit of this allegation two cases decided by 
this Gourt were quoted. The first is report- 
ed at 180 of X Weekly Reporter. There 
the Chief Justice says—‘‘ The plaint asks for 
* one of two things, either that the defendant 
“ may be ordered to fill up the excavation at 
his expense, or that the plaintiff may have 
rupees 35 as damages., The latter glterna- 
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“ tive isone entirely within the jurisdiction 
‘of the Small Cause Court. The plaintiff is 
“ not, we think, entitled to a decree for the per- 
‘ formance of the specific act but only to the 
“ alternative relief sought by him. It is, there- 
‘í fore, a guit for damages and the Small Cause 
‘‘QOourt cannot be ousted of its jurisdiction 
“merely by asking for an alternative’relief to 
“ which the plaintif is not entitled. In this 
‘view, the Principal Sudder Ameen was 
i oorrect in saying that the suit is one which 
‘Cis cognizable by the Small Cause Oogrt ” The 
above judgment is given at length, as the facts 
so far as they are stated correspond in some 
respects to the facts admitted in this case; but 
in the abaence of the pleadings we cannot admit 
itvas sufficient to rule the case before us, 
for we do not know whether in that case any 
question of adverse title was set up, as there 
has been in the present case, 


The other case is reported at page 127 of 
the Special No. of the Weekly Reporter, and 
is a Bench Ruling to the effect that Small 
Cause Courts have jurisdiction to try questions ` 
of title which incidentally arise in snits oog- 
nisable by them--ra ruling in which we quite 
concur; andit is because we- find thet the 
question of title raised in this case has 
not been properly disposed of that we consider 
a special œ is admissible. We have 
been. ref to certain other reported cases, 
but these do not assist us. It has been held 
by the High Oourt of Bombay that where a . 
suit appears from the plaint to be one ofa 
nature cognizable in a Oourt of Small Causes, 
but a question of title has been gone into and ~ 
decided by the District Court in appeal, a 
special appeal will lie,—IT Bombay Reports, 


page 4, D it versus Dekchit. 
The converse of this has happened in the 
present cese. A question of title has arisen 


which must be determined before the plaintiff 
can get a decree, and the Lower Appellate 
Court has failed to determine it. 


We think, therefore, that a special appeal 
is admissible under these circumstances, and 
weremand the case to the Lower Appellate 
Gourt to come toa distinct finding from the 
evidence on the record inthe case put forward 
by the defendant; 1st,—whether the pottah 
adduced by the defendants is genuine; and 
2nd,——whether, if it be, it gives them either 
directly or impliedly a right to make excav- 
ations; and to dispose ofthe case according 
to the finding’ he may come to. The costs of 
this appeal ip follow the result. 


Paul, J.—I concar, > 
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The 25th May 1871. 
Present: 


The Hon’ble G. Loch and W. Ainslie, 
` Judges. 


Registration—Determination of va- 
lue—Section 17 Act EX of 1866. 


Case No. 1798 of 1870. 


Special Appeal from a decision passed by 
‘the Officiating Judge of Moorshedabad, 
dated the 27th May 1870, reversing a 
decision of the Moonsiff of Gowas, dated 
the 8let January 1871. 


Rohinee Debia and another (Plaintiffs) © 
Appellants, 


Versus 


Shib Chunder Chatterjee (Defendant) 
Respondent. 


Baboo Rajendro Nath Bose for Appellants. 


Baboo Matee Lall Mookerjee for 
Respondent. 

The necemity for registration must be determined 
by the value of the conmderation stated In the deed. 

Ainslie, J.--PLAINTIFPP sues on a@ con- 
veyance, dated lst Magh 1275. Defendant, 
among other pleas, urged that the document 
was inadmissible in evidence for want of re- 
gistration, the actual value of the property 
to which it refers being above rapeeq 100, 
although the consideration stated in the 
deed is below that amount, 


The Moonslff held that the necessity for 
régistration mast. be deterthined by the value 
stated in the instrament, and overruled the 
` objection. i i 

On appesl the Judge took the opposite 
view, and finding the market value to be 
considerably above rapees 100 he rejected 
the document and dismissed the suit. 


The plaintiff now in special appeal con- 
tends that the view taken by the Moonsiff 
was the correct one. 


The lawn forte at the date of the dis- 
puted conveyance was Act XX of 1866, by 
the 17th Section of which it is enacted that 
“ the instruments next hereinafter mentioned 
‘shall be registered * * * 
‘(that is to say) = = = & 
“2, Instruments (other tifan sn instra- 
“ment of gift) which purport, or operate to 
“create, declare, limit, dssign X extinguish, 
“ whether in present or in future, any right, 


“tlile or interest, whether vested or con- 
“tingent, of the valas of 100 rupees and 
“upwards, to or in immoveable property.” 


By Seostion 49, it is farther enacted that 
“no instrament required by Section 17 to 
“be registered shall be received in evidence 
“in any olvil proseeding in any Court, or 
“shall be acted ou by any public servant, as 
“defined in the Indian Penal Code, or shall 
“affect any property comprised therein, an- 
‘t less it shall have been registered in ac- 
cordance with the provisions of this Aot.” 


In the earlier Registration Act, No. XVI 


of 1864, there were similar provisions to 
the above in Section 18. That Act also 
contained another provision in Section 14 as 
follows, which has been omitted in the later 
Act :—“For the purposes of this Act, the 
u value of any right, title or interest in any 
“immoveable property, created, declared, 
‘transferred or extinguished by any instru- 
“ment shall be taken to be the value indi- 
‘“‘oated by the stamp affixed thereto or im- 
“pressed thereon onder Act X of 1862, or 
“under any other Act for the time being in 
‘force for regulating the stamp duties.” 


A similar provision is to be found in the 
table of fees prepared in accordance with 
Section 86 Act XX of 1866, but there is 
nothing to this effect in the Act itself. The 
omission, however, is notin my opinion at 
all material, because there is nothing in the 
Act to show that it was intended to do 
away with any restriction resulting from 
this Section in the earlier Act, i 


On comparing Acts XVI of 1864, XX 
of 1866, and VIII of 1871,it will be seen 
thatin allof them the words “ purport or 
operate” are used without distinotion both 
in regard to interests in immoveable pro- 
perty of the value of 100 rupees and up- 
wards, and to interests in such property of 
the value of less than 100 rupees, and also 
in regard to moveable proparty without 
reference to value. It, therefore, seams to 
ma that the word “operate” must be read 
as used in a sense common to all these three 
classes of property, The value being omit- 
ted from the last, it cannot be ssid that 


i “operate’ in the 
a 16At XYL Clauses referring 
* | Clause 5 Seo. 18 Act XX, theretg* is to be 


read in connection 
with value; but if 
we read ‘ operate’’ 
in connection with “to create, declare, &c,” 
and independently of value, all difficulty 


1868, 
Clause 5 Bea 18 Act VIL 
1871, 


r 
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vanishes. Ithink it is clear that “operate” 
must be taken as used in odntradistino- 
tion to “purport,” as referring only to the 
mode of “creating, declaring, assigning, 
limiting or extinguishing” a title and in- 
terest, and not to the extent of such inter- 
ost, 


If this view is correct, the omission of 
Seotion 14 Aot XVI of 1864 in the later 
Act is of no importance. 


Not only is there nothing in the terms of 
the law to require that any enquiry as to 
actual valne of an interest in immoveable 
property affected by an unregistered instru- 
ment should precede its admission in evi- 
dence, but I think there is nothing to war- 
rant soch an enquiry. Certainly, such an 
enquiry would be extremely inconvenient 
aod would introduce into many cases colla- 
teral issues which often could lead to no- 
thing. Who shall say whether the true 
vnlue of a property is 99 rupees or 101? 
Thera may be no difficulty where one side 
pute forward a nominal value of 60 ru 
and the other proves a probable value of 
§,000. Bat the remedy is not by excluding 
the document, but by using the inadequacy 
of consideration as an element in the evl- 
dence of mala fides, In this supposed cane, 
would the party who propoonded the doou- 
ment be any the, better or his adversary 
any worse, if the document were actually 
registered under Section 18 ? 


The following passage from Story’s Equity 
Jurispradenoe, Volume I, page 276, appears 
to me to indicate very olearly the difficulties 
the Courts would be thrown into ifthe doc- 
trine that evidence of value could be ten- 
dered to exclude an unregistered deed were 
adopted. Section 245—“ Inadeqaacy of oon- 
‘‘sideration then of itself is nota distinct 
“ prinoiple of reliefin equity. The Common 
“Law Knows no such principle, The consi- 
& deration, be it more or leas, supports the con- 
“troot, Oommon sense knows no such prin- 
“oiple. The value of a thing is what it will 
“ produce and it admits of no precise stand- 
“ard, It most bein ite nature fluctuating 
“and will depend on ten thousand different 
“ gircomstances, One mau, in the disposal 
“of his property, may sell it for leas than 
“another wonld. He may sell it under a pres- 
t aure of circumstances which may induce 
“him to part with itat a particular time. 
““Tf Courts of equity were to unravel all 
“ transactions, they would throw every thing 
“ into confusion and set afloat the contracts 
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“of mankind. Such a consequence would 
“ of itself be sufficient to show the inconve- 
“ nienos and impracticability, if not the in- 
“ justice, of adopting the doctrine that mere 
“ inadequacy of consideration should form a 
“ distinct ground for relief.” 


It may well happen that a man under pres- 
sure may consent to take 90 for what, if free 
from premure, he would not sell for 150, 
Still the valae to him at the time would be 
the 90 he could get at once, and not what 
the purchaser ander other circomstances 
might be tempted to give, -The purchaser 
having obtained the property may in his 
turn value it at 150. 


Having thus two valuations, which are wa 
to select ? Clearly the value at which the pro- 
perty actually changed hands, supposing the ` 
transaction to be bond fide. If not a bong 
Jide one, registration will not make it un- 
impeachable. 


The rule, then, in my opinion is that fol 
lowed by the first Court. The necessity 
for registration is determined by the stated 
consideration. Inadequacy of consideration, 
so far as it can be considered at all, can only 
be considered with reference to the bona 


Jides of the transaction. 


I would therefore decree thia appeal, and 
remand the case to the Jadge for trial on the 
merits. ` 


Look, J.—I think the view of the law 
taken by my colleague is correct, The in- 
convenience which would arise if the view of 
the law taken by the Jadge be corrést is incon- 
ceivable. In every case the admission of an 
unregistered document as evidence ‘might 
be opposed on the ground- that it operated 
to create a title of a value exoeeding 
ru 100, though the consideration 
entered therein is below that sum; and thus 
a contention foreign to the question at issue 
between the parties would arise. I am 
quite alive to the diffculty whioh arises 
from the wording of the law, but when wa 
consider that the value of a thing depends 
very much on the oircumstances which 
nttend the sale, and not on the intrinsio 
value of the thing sold ; that the cirocam- 
stances of the seller may be such that he ts 
willing to sell fora comparatively low sum 
property which when thee purchaser ao- 
quires he estimates at a much higher valae, 
I think we t ascept the consideration 
entered in thé deed as sufficient to determine 
the question whether the unregistered doou- 


" 
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ment is or is not admissible in evidence. 
In support of his argument the’ pleader for 
the special appellant referred to the pro- 
visions of Section .14 of the former Regis- 
tration Act XVI of 1864, and to the table 
of Fees prepared under the 86th Section 
. of Act XX of 1866, 
the effect that the value of any right shall 
be taker to be the value indicated by tHe 
stanip affixed thereto or impressed thereon ; 
but the provisions of this Section were 
enacted for carrying out the purposes of 
the Act so as to enable the registration 
offloers to determine the amount of the 
fees to be. paid on registration, and it does 
not assist usin determining the question 
before us, 


- I think with my colleague that the case 
should be reinanded for trial on the merita. 
Costs of this appeal to follow the result of 
the trial, ` 


The 26th May 1871. 
Present: 


The Hon’bie J. P. Norman, Officiating 
Chief Justice, and the Hon'ble A. G: 
Macpherson and Dwarkanath Mitter, 
Judgas. Zs : 

Poticcddrs—Zemindars—Arrearsa of 
ront— Payment into OGourt—WNotice 
—Sale—Begulatien VIII of 1819. 


Case No, 253 of 1869, 


Regular Appeal from a decision passed 
~ by the Subordinate Judge of Tipperah, 
dated the 8rd August 1869, 


- Kristo Mohun Shaha and others (Plaintiffs) 
Appellants, 


PCrsus 


Moonshee Aftabooddeon Mahomed and others 
(Defendants) Respondents. 


Baboos Unnoca ,Pershad Banerjee and 
Chunder Madhub Ghose for Appellants. 


Baboos Romesh Chunder Mitter, Kales 
Mohun Dass and Sreenath Banerjee for 
Respondents. 


An instalment tebe baving been due from certain 
putneedars, « proc tion was xt rovl- 
sióh of Regulation VII of 1819 fring Vie day APAR 
Befsre that day a sum of money su t to cover the 
arrears was deposited in the Collectorate by ans of the 
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putmeedars, the payment being made to the Oolleotor’s 
nocomntadt who gave a reosipt for it; but no intimation 
of the payment was given to the Oolleotor. Asoord- 
ingly the sale proceeded and the putneedara now sue to 
have it annulled, 


Hero (Mitter, J, ddssentionic) that there fs nothing 
in VILL. 1819 which empowers a putneedar 
to make a deposit either in the Judge's Court or in 

e Collectorate before the day of or which gives 
payment, if the effect of a payment to 
the xemindar or his t and that plaintiffs had no 
ground to ask reHef on any principle of equity. 

An application for the sale of a tenure where the 
right of sale has been dared reserved with a view 
to the realisation of rent is quite distinct from a suit, 


x 


ip i being more nearly ansiogous to 


It le not competent toa defendant to bring money 
into Court privately and secretly of an en- applica- 
ton without notice to plaintiff either before or after 
pay ment, 


Mitter, J—I aw of opinion that a put- 
needar whose tenure has been advertised 
for sale by the Colleotor under the provi- 
sions of Regulation VIII of 1819, is en- 
titled to pay to that officer the amount of 
arrears claimed from him by the zemindar, 
and that such a payment, if duly made 
within the period of the rotioe issued onder 
the second and third Clauses of the 8th 
Section of that Regulation, is a legal bar to 
the sale. 


_I take it to be an undisputed proposition 
of law that a person who is sued in a Court 
of justice for a speciflo sam of money, is 
entitled to bring that money into Court to 
gether with the costs incurred by the plaint- 

ap to the date of the payment, and that 
such a payment, if duly made, is sufficient 
to put a stop to all further proceedings 
against him and his property upon the same 
cause of action. The question is therefore 
whether @ payment to the Collestar by a 
patneedar whose tenure has been advertised 
for snle under the provisions of Regu- 
lation VIII of 1819, is entitled to be rank- 
ed in the same category as a ‘ payment 

“into Court” within the meaning of the 
above proposition. : 


to such 


I am of opinion thet this question ongbt 
to be answered in the affirmative, 


Clause 1 Section 8 anthorizes the 
semihdar to apply for the periodical sales 
of patnee tenures held under them, in 
order to realize any arrears of rent that 
may be due to them from the putnee- 
dars, ' 


Clanses 3 and $ ennast that on the first 
day of Bysack or of Kartick im each yésr, 


1871.] Oivit 
the xemindsr shall present a petition to 
the .Civil Court of the district and a 
similar one to the Colleotor containing a 
specification of the balance due to him 
from the putneedar ; that the said petition 
shall be thereupon stack up jn a conspi- 
cuous part of the soutcherry, together with 
a notice that if the amount of the, demand 
be not paid before the first of Jyet or the 
firat of Aughun, as the case may be, the 
tenure of the defaulter will be sold in 
liquidation ; and that a similar notice 
is to be sent to the mofussil for the due 
service of whioh the semindar is to be 
held responsible. 


Section 9 declares that the sale shall 
be made in the pablic cutcherry by the 
Registrar of the Civil Oourt in a certain 
specified manner. 

Sdgtion 10-says ‘a person shall attend 
‘on the part of the xemindar with a parti- 
“ onlar statement of the payments made up 
“to the day of sale, on account of the 
“ balance of each advertized lot, together 
“with the receipt for or certifloate of the 
“notice directed to be published in the 
“ mofassil, nor shall any lot be put up to 
“sale until the statement -produced shall 
“have been inspected and the existence of 
“ a balance for the year ascertained therefrom, 
“ nor until the receipt for the notice shall 
“ have been read, the obaervance of which 
“ forma shall be recorded in a separate pro- 
“ ceeding to be held upon each lot sold. 
“ Ifthe sale be of the description provided 
“ forin the 8rd Clause of Section 8, the 
“ kistbundee of the defaulter shall be like- 
“ wise produced in order that it may be 
“geen that the balance remaining unpaid 
“ exceeds a four anna proportion of the de- 
“ mand ap to the date of sale.” 


, Clause 1 Section 18 speaks of the injury 
that might be done tọ the inferior tenantry 
by the putneedar withholding the rents due 
to the semindar, and the propriety of afford- 
ing them some means to save their tenures 
by preventing the sale. 


Clause 2 provides that whenever the 
tenure of a talookder of the first degree 
is advertised for sale, it shall be compe-, 
tent to thee talookdars of the second 
degree, òr any number of them, to stay the 
final sale by paying sinto Court the amdunt 
of balazos due, or even by lodging money 
antecedently for the purpose of eventually 
answering any demand that may remain 
due on the day fixed for the sale, 
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Olsuse 1 Section 14 declares -— Should 
“the balance claimed by the xemindar re- 
“maia unpaid upon the day fixed for the 
“aale, the sale sball be made without re- 
“serve in the manner provided for in Beo- 
“tiong 9 and. 10 of the Regulation; nor 
‘“ shall it be stayed or postponed on any ac- 
“count unless the amount of ths demand 
“be lodged.” 


Clause 2 enacts :—“ In cases also in 
“which a talookdar may contest the 
“zamindar’s demand of any arrear as speol- 
“fled in the notice advertised, such 
‘talookdar shall be competent to apply for 
“summary investigation at any time 
“within the period of notice. The semin- 
“dar shail then be called upon to furnish 
“his kubooleat and other proofs at the 
“shortest convenient notice; in order that 
“tha award may, if possible, be made before 
“ the day appointed for sale. Suck award, . 
“if so made, will of course regulate ths 
“ulterior process; butif the case be atill 
“pending, the lot shall be called ap in its 
‘turn notwithstandiog the suit, and if the . 
“semindar or his agent insist on the de~. 
“mand, the sale shall be made on his re- 
“sponsibility nor shall it be stayed or the 
“summary sult allowed to proceed unless 
“the amount claimed be lodged in oash or 
‘Government securities by the talookdar 
“contesting the demand; and if such 
“deposit be not made, the putneedar will 
“have no remedy but by a regular action 
“for damages and for a reversal of tha’ 
“sale, ” 


The above provisions are, in my opinion, 
sofficient to show that a proceeding under 
Regulation VIII of 1819 is in facta sum- 
mary suit for rent instituted ina Court of 
juatioe, although it is required to be dealt 
with ina somewhat peculiar manner. In- 
deed the very word “ Court” is expressly 
used in Clause 2 of Section 18, and as the 
fonctions which the Oivil Court of the dis- 
trict or the Registrar of that Court had to 
perform under the Regaolatjon as it origin- 
ally stood, have been all vested in the Ool- 
lector by subsequent legislation, the outcherry 
of that officer must be necessarily regarded 
asa “ Court? within the meaning of that 
Clause, and therefore within the meaning 
of the Regulatjon itself. ‘Phe expressions 
“amount claimed,” “amount of the dg- 
mand,” frequexftly used in the Sections cited 
above, clearly show that the zemindar is tim 
plaintiff in the salt, and we must therefore 
look upon the petition filed by him under 


B 
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Clauses 2 and 8 of Section 8 as the plaint 
by which that suit is commenced. Indeed, 
the very expression * summary suit” is dis- 
tinctly used in Olause 2 Section 14 and if it 
is once admitted that the proceeding is a 
summary soit a payment to the Oollector 
would stand precisely in the same category 
as a payment to any other Oourt of justice 
in any other sait for money. 


It has been argued that Clause 2 Seotion 
14 refers to cases in which the patneedar has 
come forward to contest the zemindar’s de- 
mend, and that it would be therefore impro- 
per to characteriza the proceeding io an un- 
oontested case as a summary suit within the 
meaning of that Clause, This objection is 
not entitled, in my opinion, to any weight 
whatever. In the first place, it is clear 
that even in uncontested cases the Collector 
is bound, under the express provisions of 
Section 10, to enquire whether there ig an 
arrear or not, although the enquiry is direct- 
ed to be confined in such caseg to the mere 
inspection of the accounts produced by the 
semindar, who slone is answerable for their 
authenticity. Oonceding, however, that an 
enquiry of this sort is not, stiictly speaking, 
such as is ordinarily made by a judicial 
tribunal, the character of the proceeding 
would still remain the same. That pro- 
ceeding must be supposed to have commenced 
with the petition filed under the 2nd and 
8rd Clauses of Section 8 ; and it is upon 
that petition, treated os a plaint, that the 
Collestor has to make his award ander Clause 
2 of Section 14, for there is no provision in 
the Regulation which requires the presenta- 
tion of any other plaint or petition on the 
part of the gemindar. The mere fact that 
the putneedar has not come forward to deny 
the truth of the semindar’s claim cannot 
alter the character of the proceeding from 
what it was atthe time of its original in- 
stitution. It wasa suit at its commencement 
when the zemindar’s petition was filed, and 
it must consequently retain the character of 
a suit until it is terminated either by an 
award under Clause 2 Section 14, or by a 
sale held in the mode prescribed in the ro- 
bokaree required to be recorded by the con- 
cluding words of Section 10. If the defen- 
dant in the suit ia desirous of having a sum- 
mary investigation, he is entitled to have it 
by the express, terms of the Regulation ; 
but in a case in which no suck investigation 
is asked for, the Legislature cogld well afford 
to dispense with its necessity, Yor an appeal 
tothe Civil Court in the shape of a regular 
suit is afterall the only ultimate remedy in 


REPORTER. Rukngs, [Yol. XV. 


elther oase. An undefended suit is just as 
much a suit as a defended one, and the mere 
fact that the Legislature has laid down two 
different modes for their disposal cannot 
make any difference whatever in the deter- 
mination of the question now under our 
consideration. 


Every contested case, it is clear, must be 
regarded as & summary suit under the ex- 
press wording of Clause 2 Section 14, and 
as the position of the pufneedar in such a 


case is precisely the same as that of a de- 


fendant in a suit for money, there can be 
no doubt whatever that he is entitled to save 
his tenure from sale by paying to the Ool- 
lector the fall amount of rent due from him 
to the zemindar, provided that the payment 
is duly made within the period of the notice 
which bas been so often referred to. Even 
on the day of sale, it is competent to bim 
to get the sale stayed or postponed by “ lodg- 
ing’ the amount in cash or Government 
securities under the provisions of Olouse 2 
Section 14; and it is to be further borne in 
mind that there is nothing in the language 
of that Clause to support the contention that 
the said amount cannot be go lodged on any 
previous date although -it falls within the 
period of notice. It has been suggested in 
the decision of the late Sudder Court,* relied 
upon by the Subordinate Judge in this case, 
that there isa wide distinction between pay- 
ing money into Court and “ lodging mouey 
in Court.” Both the expressions, however, 
are used in Clause 2 Section 18, and the 
only distinction that I can find between them 
is that the one refers to an unconditional 
payment, whilst the other refers toa mere 
deposit, or in other words, to a payment’ 
clogged with conditions dependant upon some 
contingent event; as, for instance, the com- 
pletion of the award referred to in Clause 2 
Section -14 ; the non-payment of the balance 
by the putneedar up to the date fixed for 
the sale, &e. But this distinction cannot 
affect the question in any manner whatever. 
Suppose, for instance, that an award is made 
under Clause 2 Section 14. Suppose also 
that it is made some days before the day 
fixed for tha sale., If in such a case, the 
putnesdar can save his tenore from sale 
by lodging the amount claimed ir the 
Qollector’s office even so late, as the day 
fixed for the sale, can he not do the 
same thing by lodgiug it in the same place 
on an earlier day not beyond the period 
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of votice? And if the amount can be so 
lodged conditionally on any day within that 
period, can if not be paid unconditionally 
to the same functionary whether before or 


‘after the date of the award above referred to ? 


If we allow, then, that a payment to the 
Collector, if made within the period of notice, 
is n legal bar to the sale in contested cases, 
what reason have we to come to a different 
couclusion upon the validity of such pay- 
ments in uncontested cases? Can it be 
supposed for one moment that the Legislature 
ever intended that a dishonest defaalter who 
has come forward with a false denial of his 
lendlord’s claim should enjoy greater faol- 
lities for paying the arrears, than one who 
has come forward with an honest admission 
of its truth, and who is perfectly ready and 
willing to pay into Court the full amount 
of rent claimed to be due from him. 
Acoording to such a contention, all that a 
putneedar would have todo in order to give 
validity to the payment would be to start 
with a false repudiation of his liability, and 
I am therefore of opinion that it is entitled 
to no weight whatever. 


That a direct payment to the Collector 
affords an invaluable security to the putnee- 
dar is evident not only from the faot of its 
being a payment ina public office, but also 
from the very nature of the proceeding itself. 


‘The semindar may insist upon the sale by 


repudiating any private payments made to 
himself or to his authorized agent; and 
unless the putneedar is in a position to se- 
cure a favourable award before the date of 
salo, he must submit to his property being 
sold by the Collector, although he is enti- 
tled to bring a regular suit for the reversal 
of the sale. Why then sre we to suppose 
that the Legislature intended to deprive 
him of the above security at the very 
time when it was arming the Collector with 
such plenary powers on bebalf of the semin- 
dar ? It is true that money paid to the 
Collector does not immediately pass to the 
zemindar’s hands, but besides that the Intter 
is always at liberty to draw it with the 
least possible delay, it is beyond all dispute 
that a little inconvenience of this kind is 
the inevitable lot of every person whois 
obliged to resort toa QOourt of justice or 
to any other public authority for the reco- 
very of his Uues. : 


Clause 2 Section 18 gives power to the 
talookdara of inferior degree to pay the 
mount into Court or even to lodge it ante- 
cedently, but the inconvenience suffered by 
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the zemindar in the onse of such a pnyment 


is precisely the same as in the case of a 
payment made by a putneedar. It is true 
that the putneedar is bound to pay his rent 
direetly to the semludar before he is ac- 
tually sued for It, but after a suit has been once 
commenced there is no reason whatever why 
he should be deprived of a privilege which is 
every day exercised by a defendant in an 
ordinary suit for money. 


Tt bas been argued that there is no ex- 
press provision in Regulation VIII of 1819 
authorizing a direct payment to the Collect- 
or. Jam by no means prepared to odmit 
the correctness of this argument even ns 
for as it goes. The wording of the notice 
issued under the 2nd and 8rd Clauses of 
the Regulation appears to me to be a snffi- 
olent authority for such a payment. That 
notice is issued Ly the Colleoior, and it aim- 
ply tells the puotneedar that if the amount 
claimed be not paid within a fixed date, bis 
tenure will be sold in liquidation. In the 
absence, therefore, of any specific directions 
as to the person to whom or the place where 
the payment is to be made, the putneedar 
would be fully justified, in my opinion, to pay 
directly to the very officer by whom the 
notice is issued. That the tenure can be 
saved from sale even in uncontested cases 
by lodging the amount in the Collectorate 
seems to be pretty clear from the provisions 
of Cleuse 1 Section 14. The provision 
made for contested cases in Clause 2 of that 
Section is a mere amplification. as is cleaily 
shewn by the use of the word “also ,” and 
if we admit that the putoeedar is entitled 
even in an uncontested case to save his 
property by lodging the amount, there 
seems to be no reason why he should not be 
permitted to do so by “ paying it” uncon- 
ditionally as the amount of a:rears admit- 
tedly due from him. Ido not mean to say 
that there is any thing in the language of 
the notice above referred to to show that 
a direct payment to the semindar or his 
agent would not be just as valid in law as 
a payment to the Collector, but I think 
that the putneedar is fully entitled to say 
that that language is åt any rate sufficient 
to justify both sorts of payment. It is 
beyond all question that a payment in Court 
after legal proceedings have once commenc- 
ed is much more favoured by publio policy 
than a payment out of Qourt, as may be 
seeu from fhe provisons of Section 206 
Act VIII of 1859. The publicity attached 
tothe firsé kind of payment is almogt a 
suro guarantee against further litigation 
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upon the same cause of action, and there is 
no reason whatever for thinking that the 
framers of Regulation, VIJI of 1819 intend- 
ed to deprive the patneedar of that guarantee 
by the adoption of a contrary policy, 
when the sole object of the proceeding 
directed to be held by that Regulation was 
to enable the gemindar to realise his rents 
with facility. 


But even if it is conceded that there is 
no express provision in Regulation VIII of 
1819 authorising a direct payment to the 
Collector, it must be admitted on the-other 
hand that there is 'no express provision to 
the contrary ; and the cage must therefore 
fall within the operation of the general 
principle enunciated at the commencement 


of this judgment in regard to payments in 


Court. No express provision ‘was neces- 
snry in the oase of the putneedar who -is 
in fact the defendant in the auit, and against 
whom directly the zemindars claim is 
brought. The case of the duor-putneedars 
referred to in'Section 18 stands on a quite 
different footing. ` They are not parties to 
the proceeding which is one entirely be 
tween the semindar and his tenant, the 
putneeder, and’ it was therefore neces- 
sayy to make some special provision for the 
protection of théir ‘interests, they being 
` notin a position ‘as third parties to avail 
themeelres of the general principle above 
referred to. Such a provision! would havé 
been superfiaous in the case of the putnee- 
dar, and as the ‘object of the Legislature in 
making that provision was to protect the 
dur-putneedars from the consequences of 
the putneedar’s default, the extension of 
asimilar privilege to the latter would be 
‘nothing but an additional step in the saame 
direction. If the putneedar is not' allowed 
to pay to the Collector, the consequences 
would be ss injurious to him as to his 
under-tenants ; for the Collector ‘is bound 
to proceed with’ the ‘sale without reserve, 
even in oases in’which the rent has been 


actually paid to the’ semindar, ‘if the latter 


chooses to ‘repudiate such’ payment on the 
Gay appointed for, the' sale ahd the dur- 
putneedars are not ina position to pay the 
amount. It is clear, therefore, that the 
sevurity afforded by'a payment ina publio 
office is as necessary for'thd protection of 
the putneedar as for that of the dur-putnee- 
dara; o` that the existénce of a special 
‘provision in ‘favor of the latter rather goes 
to’ strengthen -the position witch I’ have 
‘boon nogking tg catablish, | 


\ ot 


Some streea has been laid upon the words 
of Section 10 which say that a person shall 
be present on the part of the remindar 
with a partioular statement of the pay- 
ments made up to the day of sale. 
But these words merely go to show that a 
private payment to the ‘semindar himself is 
not prohibited by the Regulation, and that 


` such a payment would be sufficient to stop 


the sale if the sxemindar would choose to 
adjust it. Suppose, for instance, that the 
somindar is living at a great distance from 
the district in which the proceeding is in- 
stituted, which must be the district in 
which the putnee is situated. Suppose also 
that he bas got no one in that district duly 
authorised to receive payments on his be- 
half. The agent required to be present on 
the day of sale need not be authorized to 
receive such payments, for heis required 
merely to produce a statement showing the 
payments made upto the date of sale. If 
the day of sale is near at hand, and if there 
is no time left to enable the putneeder to go 
and pay his rent directly to the szemindar, 
is the Collector to gell his property although 
he is perfectly ready and willing to pay 


down the entire amount then and there, or 


even on an earlier date? It is true that a 
debtor is bound to pay his debt sa soon sa it 
becomes due, and that it is for him to go to 
his creditor for the purpose of making the 
payment; but these reasons can be scarce- 
ly urged in support of the contention’ that 
the putneedar is to lose his property’ by a 
public sale'if he is ready and willing to 
pay the fall amount due from him to thd 
very officer by whom that‘ssle is to bs 
made. The notice issued under Clauses 2 
and 8 of ‘Section 8 gives him a full mionth’s 
time to pay, butif we deny him thé pri- 
vilege of paying to the Collector the result 
would be, in some cases at least, to deprive 
him’ of the full benefit of that period. ` ' 


Suppose ogain that the fall amount of 
the claim is offered to the zemindar in the 
fiPst Instance andthe xemindar refuses to 
recelve it. Can it be contended that even 
in such a case the putneedar would not be 


‘competent to pay it td the ‘Collector ‘and 


thereby to save his tenure from the threa- 
tened sale? Such a oontention would be, 
in my opinion, absurd on the face of it; 
and yet the same arguments which can be 
brought forward in this cage might be urged 
with equal force in support of it. 


The only other light In which we can 
possibly regard’ the Collector is that of an 


` 
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gent of the xemindar, appointed by the 
law for the realization of his dues from the 
yufneedar, ' But in such a view, a payment 
‘the Collector would stand precisely’ iù the 
ame position asa direct paythent to the 
Candace himself, particularly when it is 
made after the issue ofa notice like that 
prescribed by Clauses 2 and 8 of Seotion’ 8, 


. The next question which we bave to 

determine, in this case is whether the pny- 
ment relied upon by the plaintiffs was duly 
made or otherwise. 


That it was made within the prescribed 
time is not disputed, nor hnas any question 
been raised as to the sufficiency of the 
amount. | ; 


The plaintiffs allege that they paid the 
money to the accountant of the Collectorate, 
who was authorized according to the 
_ practice prevailing therein to receive such 
payments; and that they have got a receipt 
which they have filed in evidence. Thiare- 
ceipt consists of a duplicate challan contain- 
jag a full specification of the object for which 
the payment was made, and an endorsement 
on the. back of it under the seal of the 
Collector ackbowledging the receipt of the 
money. ‘The defendants contend that this 
‘mode of payment was ‘irregular, and that 
the plaintiffs ought not to derive any benefit 
from it, particularly when they took no 
steps whatever to give any notice of the 
payment either to the Collector or to the 
semindar, The accountant of the Collector- 
ate has been made a defendant in this oase, 
and the plea set up by him is that it was no 
part of his daty ‘to inform the Colleotor of 
the payment, 


This part of the case, however, has 
not been gone into by the Subordinate 
Judge. He anys :— They (the plaintiffs) 
‘do not pretend that they are covered by 
“ the patnee sale law of 1819, No. 8, mak- 
“ing the deposit at the Collectorate before 
‘i the sale, All they say is this,—that it was 
ll the cubtom at the Collectorate to receive 
‘< such deposits from defaulting putneedars 
“ and tò stop the-sale ; and that they bad 
“ made the “deposit in conformity to the 
“oustom. But no custom, however long 
practised, could justify the violation of 
“ the law.” 


e 
I have slready shown that there was no 
violation of law in this onse, and’ if the 
custom of the Collectorate was as it is re- 
presented by the plaiutiff, there seems to 
2 booo’ ) ; : 


be uo reason~ whatever why they should 
not get the full beuefit of the payment 
_Whether we look upon the Collector as a 
judicial officer presiding over a Court of 
justice in which a sanimary suit for ren 

has been instituted by the semindar, or as 
an agent of the latter, it seems to be equally 
clear that the plaintiffa ought” not’ to* suffer 
for having acted in oénformity to a custom 
prevailing in his officé. I would, therafore} 
send this case back to the Subordinate Judgé 
under the-provisons of Section 854 of the 
Civil Procedure Code for the purpose of 
enquiring into the following points, name- 


Ld * 
yim > 


lst. —What was the customary mode pre- 
valent in the Collectoraté òf Tipperah with 
reference to the receipt of monies pald by 
putneedars whose tenures were advertized 
for salè onder Regulation VIIJ of 1819. ` 


andly.——- Whether the plaintiffs were 
bound according to that custom to do any 
thing more than what they have done in 
order to complete the payment reliéd upon 
by them in this case. wa t 


8rdly.—Whether the accountant of the 
Collectorate had any authority to receive 
that payment, and whether be or any other 
amlah on the Collector's: establishment was 
bound according to the customary routine 
of his duties, to give notice of it to the Ool- 
lector in order to stop the sale. 


4thly.—-Whether the said payment oeme 
to the knowledge, or received the sanction 
of the Oollector at any time befure the sale. 


The most important evidence on these 
points is likely to come from the Colléstoraté 
itself ; but the parties ought to'be allowed 
to produce any evidence they miay' think 
proper, | i i 


Macpherson, J.—Tho object of this suit 
is to set aside a sale of a putpee tenure 
whioh was sold under Regulation VILI of 
1819 for arrears of rent claimed by the 
xemindar : and the question at issue seems 
to me to turn very much on the construction 


to be put upon certain Sections of that Re- 
gulation. | 7 


Regulation VIII of 1819 enacts (Section 
8 Olsuse 2) that a semindar who has á 
right’ td sell a putnee tenuce for an arrèar 
of rent may on éhe first of Bysack (i. e., at 
the commencement of the year following 
that of whioh he rent is due) present 9 
petition to the Collector containing a speci« 
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fication of any balances due to him for the 
expired year: “ the same shall then be stack 
“up in some conspicuous part of the 
“ kutcherry, with a notice that if the amount 
‘claimed be not paid before the first of Jyet 
“ following, the tenures of the defaulters 
“ will on that day be sold.” A similar notice 
is to be stuck up the sudder kutcherry of 
the zemindar, and to be also sent into the 
mofussil and served there as directed. 


By Section 10, at the time of the sale 
a person shall attend on the part of the 
kemicdar with a particular statement of the 
payments made up to the day of sale on 
account of the balance of each advertised lot, 
“nor shall any lot be put up to sale until 
“the statement produced shall have been 
“inspected and the existence of a balance 
“for the year ascertained therefrom, &o.” 
“ The semindar shall be exclusively res- 
“ ponsible for the correctness und authenti- 
€ oity of the papers to be thus exhibited, 
t nor shall the public officer making the 
“ sale be answerable in any respect, except 
t for its fairness and publicity, and for the 
“ observance of the rules prescribed for bis 
“ guidance in this Regulation.” 


Section 11 declares that tenures sold for 
default shall be sold free of incambrances 
created by the defaulter. But in order to 
protect holders of under-tenures, such as 
dur-putneedars aud the like, Section J8 gives 
them the right to save tlie putnee from sale 
by paying into Court the arrear due. Clause 
2 of Becton 18 provides that “the talook- 
“dars of the second degree, or any number 
“of them, shall be-entitled to stay the final 
“sale, by paying into Court the’ amount of 
“balance that may be declared due by the 
* person attending on the part of the semin- 
“dar on the day appointed for sale ; in like 
“ manner, they shall be entitled to lodge 
“money antecedently, for the purpose of 
“eventually answering any demand that 
“may remain due on the day fixed for the 
“ sale, and should the amount lodged be 
“ snfficient, the gale shall not proceed, &o.”’ 


The whole of Section 13 treats exclusive- 
ly of the protection of holders of under- 
tenures and the remedies of that oluas of 
persons. 


Section 14 provides (Clause 1) that should 
the balance claimed bye the semindar 
remain unpaid upon the day fixed for the 
pale of the tenure, the sale shal be made with- 
out reserve, nor shall it be stayed or post- 
“poned on any account, unless the amount 


“of the demand be lodged.’ Any one, how- 
ever, desirous of contesting the right of the 
xeminodar to make the gale, whether on the 
ground of there having been no balence 
due or any other ground, may sue the 
xemindar for n reversal of the sale: the 
purchaser is to be made a party in any such 
suit, and shall (if the sale be reversed) be 
indemnified against all loss, at the charge - 
of the semindar or person at whose suit — 
the sale may have been made. 


Clouse 2 of Section 14 is as follows :— 
“ In censes also in which a talookdar (or put- 
‘‘needar) may contest the semindar’s de- 
“maod of any arrear os specified in the 
notice advertised, such tnlookdar shall be 
“ competent to apply for a summary inves- 
tigation at any time within the period of 
“ notice., * * = œ œ Tf the conse be 
“í still pending, the lot shall be called up in 
“its turo, notwithstanding the suit; and if 
“the semindar or his agent in attendance 
“insist on the demand, the sale shall be 
“ made on his responsibility, nor shall it be 
“ stayed, or the summary suit be allowed 
“ to proceed, unless the amount olaimed be 
^ lodged in cash * * * by the talook- 
dar, &0.”’ 


In the case now before us, the fasts are 
that after the sale had taken place, apparent- 
ly in the manner prescribed by law, it turn- 
ed out that the putneedars had some days 
before the sale paid into the office of the Col- 
lector the amount of arrear specified by the 
xemindar in his notice of sale. So far, how- 
ever, as the evidence goes, the putneedais 
gave no notice to the Collector, or to the 
sxemindar or his agent, that they had made 
any payment into Court. Both the Oollector 
and the person. attending the sale on behalf of 
the zemindar were -at the time of the sale 
entirely unaware that any such payment had 
been made, as also was the purchaser, The 
plaint contains various allegations of fraud, 
notice, refusal of money tendered, and the 
like; but no evidence has been given in 
support of those allegations, ` 


For the putneedars, it is contended that 
the money having been brought Into Court, 
there was no balanse due at the time of 
sale; and therefore the sale ought to be 
reversed, 


e 
For the xemindar and purchaser, it is 
contended (and as it appears to me rightly) 
that the putneadars nre not entitled to treat 
the payment of the mouey into Court asa 
payment to the semindar, and that therefore 
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the balance olaimed by the sxemindar did 
remain unpaid at the time of sale, which 
consequently cannot be impenched. 


I agres in the opinion that a zemindar’s 
petition and notice of his intention to sell 
under Section 8 of Regulation VIII of 1819 
isnot in any legal sense a “euit,” and I 
_ also think that a payment into Oourt with- 
out notice to the person entitled to receive 
the money is no payment to that person in 
the absence of ony law declaring that it 
shall be deemed to be payment to him. 


There ia nothing in Regulation VIII of 
1819 which either expressly or impliedly 
declares that a payment such os the putnee- 
dara in this case made shnll be deemed to 
be payment to thexemiudar, Tt is expressly 
declared that “ tslookdars of the second 
degree” may stay the sale by paying inte 
Court the money declared due on the day 
of sale, or lodging or depositing the money 
antecedently for the purpose of eventually 
a2newering any demand that may remain due 
on the day fixed for sale (inasmuch as it has 
been decided thas “ talookdars of the second 
degree” are bound to bring the money into 
Court, and are not entitled to pey direct to 
the zemindar—see VI Weekly Reporter, 84) 
—but there is no such declaration as re- 
garde putneednrs or talookdars of the first 
degree. Qn tha contrary, the language of 
Regulation VIII shows rather that the only 
case in which it was contemplated that the 
putneedar was to bring the money into Court 
was that provided for in Clause 2 of Section 
14, the case of the semladar’s demand being 
contested and the putneedar applying for o 
summary investigation. 


By Clause 2 of Section 8, the original 
notice iuforms the putneedar that his tenure 
will be sold if the amount claimed is not 
paid before the appointed day, but nothing 
is anid as to bringing the money into Court, 
and payment in the ordinary fashion is alone 
contemplated. 


By Section 10, it is the zemindar’s agent 
who is at the time of sale to state the pay- 
menis made up to that day; and the agenvys 
statement is to be inspected, aud the exist- 
tence of a balance ascertained therefrom: 
the semindar is exclusively responsible for the 
correctness of*the statement: and the officer 
conducting the sale is responsible only for 
publicity and fairness and observance of 
prescribed rules, All these provisions evi- 
dently contemplate payments being made to 


the semindar. If payments into Court had 
been contemplated, the provisions of this 
Seotion must have been different, and we 
certainly should expect to find the Court 
declared responsible for them. ` 


Then come the rules allowing the dur-put- 
needars, &c., to save themselves by paying 
the money into Court, These rules are im- 
mediately followed by Clause 1 of Section 
14, which is much relied on for the appel- 
lants. As to this Clause, I think that its 
proper interpretation is that the sale is not 
to be ‘‘atayed or postponed on any account, un- 
less the amount of the demand be lodged,” 
in the sense in which alone the word lodged 
is used in Regulation VIII, i. e., lodged by 
a ‘‘talookdar of the second degree ” under 
the provisions of Section 18, or lodged by 
a putneedor applying for a summary investi- 
gation under Olause 2 of Section Ll. The 
word lodged, as used in Clause | of Section 
14, has, to my mind, no legal meaning save 
such as is to be gathered from the use of 
the word in Section 13 and in Clouse 2 of 
Section 14, 


If the word ‘‘lodged” in Clause 1 of 
Section 14 is read iu this limited sense, 
there is absolutely no ground for saying that 
Regulation VIII anywhere contemplated 
the putueedar’s bringing into Court the 
arrears claimed by the xemindar except in 
the one case provided for by Clause 2 of 
Section 14. There being thus nothing in 
the Regulation which makes a payment into 
Court, of itself, a payment to the xemindar, 
I think it is impossible to say that, under 
the circumstances which occurred in this 
instance, the balance claimed by the zemin- 
dar did not “ remain unpaid upon the day 
fixed for the sale,” 


I farther am of opinion that, whatever the 
ordinary practice of the Collector’s office 
may have been, this sale cannot now be set 
aside if it was made strictly in accordance 
with law, The existence of a loose or irre- 
gular practice in the Collectorate will not en- 
title os to reverse this particolar sale if it 
wns In itself regularly held, and if there is no 
evidence of any thiug fraudulently or wrong- 
ly done by the purchaser or by the semin- 
dar. It is said that the position of the put- 
needars is one of great hardship. But I do 
not see that this isso. Itis uot now for 
the first time that it is held that putneedars 
are bound to deal directly with their se- 
minders, and are nos entitled to pay the ba- 
lauce claimed into Court. In 1859, Clauses 
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1 kid 2 of Bection 14 of Regulation VIII arrears was deposited by Shaikh Abir, one 


of 1819 were construed by the Sudder Court 
in the same sense in which I would now 
construe them (8S. D. A., 1859, page 521). 
Then the laches of the putneedars through- 
out has beén most remarkable, 


_ No doubt in the course of this suit, the 
xistence of a very looge and improper prao- 
tice in the office of the Collector has been 
disclosed. Inu the first place, the office re- 
ceived a balance which was due from a put- 
needar to a xemindar and which was paid in 
by the putneedar to save his estate from sale, 
when the Collector was aware that such pay- 
ment by the putneedar would not legally 
have the effeot which the putneedar suppos- 
ed it would have. And in the second place, 
the amlah of the Collectorate baving receiv- 
ed the. putneedar’s money never informed 
the Collector, or any body else, of the fact ; 
so that in ignorance of it, the putnee was 
sold some days subsequently. The Collec- 
tor’s office is clearly greatly to blame for 
what occurred. But the putneedars them- 
selves are also greatly to blame,—so mach 
so that I may say they have themselves to 
thank for the result. ° They wilfully abstain- 
ed from paying their xemindar whom they 
were bound to pay, and chose in preference 
to pay the money into Court: having paid it 
into Couit they gave notice of what they 
had done neither to the xemindar nor to any 
body else, and they stood by and allowed 
the sale to prooeed without ever suggesting 
that they had already placed the money in 
Gouri. i 


. I do not see that, under the circumstances, 
there is any reason why the case should 
be remanded : for in my opinion the plain- 
tiffs could in no possible event now be en- 
titled to a decree. I would dismiss the ap- 
peal with costs. 


Norman, C. J.—This oase has been 
twice argued. Itisa suit to recover posses- 
slon of 18 annas 12 gundahs of a putnee 
talook, Moaozah Utter Ramchanderpore, 
sold for arrears of ‘rent under the provisions 
of Regulation VIII of 1819. 


The facts are shortly these:—An instal- 
ment of rent up to Magh 1274 being due 
from the plaintiffs who were the potneedars, 
a proclamation was issued unger the provi- 
sions of Regulation VIII of 1819, fixing 
the 18th of May 1868 as the dey of sale. 


On the 9th of May, asum of money 
suficient to cover the whole amonni af the 


~ 


of the plaintiffs in the Collectorate. This 
payment was made to the accountant of 
the Collector who took the money aud gave 
a receipt for it, bat no intimation of the 
fact that such payment had been mado was 
given to the Colleotor either by Shaikh 
Abir or by the amlah of the Collectorate. _. 
The plaintiffs appear to have given no proof 
In support of an allegation in their plaint, 
which is distinctly denied by the defendants, 
that they had given notice of the deposit 
to the agent of the semindar. On the 18th 
of May, the putuee was sold, the respon- 
dent Moonshee Aftabooddeen Mahomed 
becoming the purchaser. 


The main question argued before us was 
whether the rent having been paid into the 
Collectorate bafore the day of sale, the 
plaintiffs are entitled to ask to have the sale 
annulled 


In order to see whether the sale proceed- 
ed regularly under Regulation VIII of 1819, 
it Is convenient that I should refer to the 
several Sections of the Regulations and 
Aota under whioh it took place. 


By Section 8 of Regulation VII of 
1819 as modified by Act XX XIII of 1860, 
semindars under direct engagements with 
Government are empowered to apply for 
sales‘of tenures, upon which the right of 
gelling for arrears of rent has been reserved 
in the following manner. On the first of 
Bysack, that is, at the commencement of 
the year following that of which the rent 
is due, the semindar is to present to the 
Colleotor a petition for the sale of the tenure 
which must contain a specifloation of the 
balance due to him. The petition is to be 
stock ap in the kutcherry, with a notioe 
that if the amount claimed is not paid by 
the first day of Jyet following, the tenure 
of the defaulter will, on that day, be sold 
by publio sale in liquidation of the arrears. 
A sémilar notice isto be stuck op at the 
kutcherry of the xemindar, and a copy of 
the notice is to be sent by the semindar 
to be similarly published at the kutcherry 
ot at the principal town or village upon the 
land of the defaulter. 


> * 

By Section 9 of Regulation VIII of 
1819 as modified by Section 16 Regulation 
VII of 1882, the sale is to be made in 
public kutcherry by the Collector, Deputy 
Collector, or Head Assistant, to the highest 
bidder, 
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By Section 10 of Regulation VIII of 
1819, itis enacted that at the time of sale 
“(a person shall attend on the part‘of the 
‘‘gemindar with a particular statement of 
“the payments made wp to the day of 
“sale, together with the receipt or certifi- 
** gate of the notice directed to ba published 
“in the mofuassil ; nor shail any lot be put 
“up for sale until the statement produced 
“shall have been inspected, and the exls- 
“tence of a balance acertained therefrom, 
. “nor until the receipt for the notice shall 
“ have been read,” 


The obgervance of these forms is to be 
recorded: in a roobokaree. The Section 
further provides that the xemindar shall be 
exclusively responsible for the correctness 
and autheatioity of the papers exhibited. 


The effect of such a sale being to avoid 
incumbrances created by the defaulting 
putneedara, in order to prevent the injury 
that might be done to inferior talookdars if 
a putneedar should withhold the rent from 
the semindar and allow hia tenure to be 
sold, Section 13 empowers talookdars : of 
the second degree “ to satay the final sale by 
“ paying into Oourt (a)the amount of balance 
“ihat may be declared due by the person 
“attending on the part of, the zemindar on 
“ the day appointed for the sale, And in 
“like manner they are declared entitled 
“to lodge money antecedently for the 
“ purpose of eventually answering any de- 
“mand that may remain due’ on the day 
‘‘ fixed for the sale.” 


By Section 14, Clause 1, ft is enacted that 
“if the balance claimed by the semindar 
“on account of the rent of an under-tenure 
“shall remain unpaid upon the day fixed 
“for the sale of the tenure, the sale shall 
“not be stayed or postponed on any ac- 
‘“‘eount unless the amount of the demand 
“ be lodged.” 


There is nothing in Regulation VII of 
1819 which empowers a putneedar to make 
a deposit either in the Jadge’sa Court or in 
the Collectorate before the day of sale, or 
which gives to such payment, if made, the 
effect of a payment to the sxemindar or his 
agent. 


e 
(a) The word “Court” had reference 
the SE ey 
Sopa VI FS 1819 = y sto 
was to presented, and the 
Tuige or of which the sale was T ihai 


tly to 
8 of 


It is not pretended that any tender of the 
rent had been made at the mål kutcherry of 
the xemindar, er that the payment into the 
office of the Collector was made after such 
tender in the mode prescribed by Section 
4 of Act WI of 1861,.B. C., with any de- 
claration such as is prescribed by the 5th 
Seotion of that Aot. 


The 2nd Clause of Section 14 Re. 
gulation VIII of 1819 provides for cases 
where the putneedars contest the zemindar’s 
demand of any arrears. The putneedar in 
such cases is empowered to apply for a sum- 
mary investigation within the period of 
notice, but even in‘anch cases if the semin- 
dar insists on his demand the sale is not to 
be stayed, nor will the summary suit be 
allowed to proceed unless the amount is 
lodged by the putneedar contesting the de- 
mand ; and jf such deposit be not made, the 
alleged defaulter will have no remedy but . 
by a regular action for damages and fora 
reversal of the sale. i 


My learned colleague Mr. Justico Dwar- 
kanath Mitter is of opinion that if the pay- 
ment to the nocountant of the Collector can 
be trented as payment to the Collector it 
would of itself put a stop to all further 
proceedings. With the greatest respect for 
his opinion, I am compelled to say that I 
cannot agree with him. - 


He assumes in the first place that the 
petition to the Collector is a summary 
suit, 


But an application for the sale of a tenure, 
where a right of sale has been specially re- 
served in order that the applicant out of the 
proceeds of the sale may realize hia rent, 
seems to me to be something quite distinct 
from a suit. The investigation which may 
be demanded by the putneedar under Olause 
I Section 14 is no ddubt a summary suit. 
Bat the gale is not to be stayed till that suit 
is decided. Before its determination tha 
sale may proceed on the responsibility of the 
semindar. The proceedings on petition of - 
the semindar to bring the estate to sale are 
more nearly analogous to the remedy by 
distrees than to a suit, 


But suppose we treat the petition under 
Section 8 as the commencement of a summary 
suit, it is mot a swit for money. It isa pro- . 
ceeding to enforce a particular stipulated 
remedy. I know of no reason or principle on 
which {t oan “be said that ina snit to ey- 
force such remedy, the Court has indepen- 
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dently of any special authority conferred 
by statute power to receive money paid into 
Court so as to bar the remedy. 


Could it be contended that in a suit for’ 


injonotion or specific performance or in an 
action for damages the Court would have 
power to accept some pecuniary payment 
which it might assume to be a satisfaction 
of the plaintiff's claim ? No doubt ina snit 
for a specific, ascertained or ascertainable 
sum of money, the defendant has a right 
through the intervention of the Court to 
eatisfy the claim. He may obtain an order 
for liberty to pay into Court the amount of 
the claim. 


In Hallett versus The East India Com- 
pany, Lf Burrow’s Reports, 1120, which 
was s rule to show cause why the defend- 
ants should not have leave to, bring into 
Court the sum of £2,670 for demurrage, 
the principle on which the Oourt proceeds 
in such cases is very clearly stated. ‘‘ Where 
“theo sum demanded is a sum certalo or cap- 
“ablo of being ascertained by mere com- 
‘'putation without leaving any other sort of 
“discretion to be exercised by a Jury, it is 
“right and reasonable to admit the defen- 
“dant to pay the money into Court and 
“have so much of the plaintifs demand 
“upon him struck out, and that if the 
“ plaintiff will not accept it, he may pro- 
‘‘ceed at his peril.” Thisis done upon a 
rule duly served or on notice to the plain- 
tif 


There is no case that I am aware of in 
whidh it has ever been held that s defendant 
can bring money into Court privately and 
secretly, on an ew-parte application and 
without giving notice to the plaintiff either, 
of his intention to pay, or of the fact that 
the money has been paid into Court and 
may be taken out by the plaintiff. 


The case I have mentioned above wasa 
rule which gave notice to the plaintiff. 
Act VI of 1862, Sections 4 and &, of the 
Bengal Council, and the form of plea of 
payment into Oogrt in England which is 
given by a rule of Oourt having the force 
of a statute, provide for notice to the plain- 
tif informing him that the money is in 
Court ready to be paid out to him if he 
chooses to take it. 


Payment into Court doeg not, as my 
learned colleague supposes, of itself put a 
stop to further proceedings in’ the action ; 
it merely justifies the Court, after notice to 


the plaintiff, in making an order for the 
stay of proceedings, where the whole de- 
mand of the plaintiff is satisfled by the 
defendant placing the amount of that de- 
mand at the disposition of the plaintiff. In 
other cases the plaintiff, on receiving notice 
of the payment into Court towards satisfac- 
tion of bis damand, may either take out the 
money and acoept it in satisfaction, or pro- 
ceed in the suit at the peril of a decision 
against hiin if he fails to establish his claim 
to an extent beyond that which the payment 
into Court is suffloient to cover. 


I think it clear that if the payment to 
the Oollector’s accountant made before the. 
day of sale be treated as equivalent to pay- 
ment to the Collector himself at the time 
when it was made, it would not ipso facto 
amount to a stay of the proceedings. I 
think that an irregular payment to the 
amlah of the Collectorate, not immediately 
notified to the Collector, ought not to be 
treated as payment to the Collector, so as 
to affect the rights of a zemindar who had 
had no notice of such payment. If such pre- 
sumption could be made, it would open a 
door to fraud and litigation and injure both 
zamindars and putneedars by imperiling the 
security of titles acquired at sales on ac- 
count of arrears of rent, 


Can the payment to the amlah of the 
OCollectorate be treated as payment to the 
semindar? Olearly not. “To pay” is to 
“ disoharge a debt.” ‘To make a good plea 
of, or in other words, to establish, the de- 
fence of payment, the payment must be 
made to the creditor or to some agent of his 
having authority to receive the money in 
aatisfuction of the debt. 


Now, the Collector’s accountant was in 
no sense the agent of the sxemindar’ to 
receive this rent. It cannot then be said 
thet the balance claimed by the sxemindar 
did not remain due on the day fixed for the 
sale. 


The sale having been for an arrear of rent 
due at the time of the sale, I think it is 
final and binding and cannot now be set 
aside. 


It seems to me that the plaintiffs have no 
ground to ask for relief on any principle of 
equity. The sxemindar, in putting in force 
the remedy whioh the law ‘gives ‘him for 
the security of his rent, has done no wrong. 
He has simply exercised bis legal right and 
lás been guilty of ‘no default. 
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If a decree were to be made under Section 
14 reversing the sale, It would be manifest- 
ly contrary to justice to indemnify the pur- 
chaser ageinst the loss he would sustain at 
the charge of the semindar. 


The purchaser has done nọ wrong to any 


The 26th May 1871. i 
Present: 


The Hon’ble G. Loch and W. Ainalie, 
Judges. ‘ 


one. He has acquired a legal title at a sale Insolvency—Small Cause Gourts — 


daly held in purauanoe of the powers given 
by the Regulation. It would be most un- 
just to deprive him without cnuse of the 
property which is now vested by the sale in 
him. If the plaintiffs have suffered a loss, 
it seems to me that the loss has been caused 
by their own default, Had they chosen to 
attend at the Collectorate at the time of 
sale with their receipt: had they contended 
then and there that the arrears were not 
due, that what had taken place amounted 
toa payment of the rent: had they pro- 
duced the receipt of the Collector's ao- 
countant showing that the fall amount of 
rent had been deposited in the Collectorate, 


Civil Procedure Oode—Security. 
In the matter of 
Bhoobun Mohun Bose, Petitioner. - 


Hr. J. S. Rochfort for Petitioner. 


The provisions of the Code of Civil Preoedure in 


respect of insolvency, sis., Section 278 Act VIII of 1859 
and Section 8 Act XXIII of 1861, are applicable to 
decrees of Courts of Small Causes In the mofussiL 


The question of the mifficieney of the security 


tendered by an insolvent is ons entirely for the lower 


Court to determine, 


Lock, J.W x think that we cannot inter- 
fere with the proceedings taken by the 


there can be no doubt but that the Collector |«Small Oause Court in this oase. It appears 


would have stayed the sale. They did no- 
thing of the sort.’ The defendants then 
have only themselves to blame for the loss 
which they have doubtless sustained. The 
decision of the Deputy Collector appears to 
me to. be perfeetly correct, 


that the juodgment-debtor, Burroda Kant 
Bose, was brought up before the Small 
Cause Court on the 9th May 1871. He 
then pleaded insolvency, and the Judge 
fixed the 29th May for the hearing of the 
insolyent’s petition, gave notite to the 
plaintiff directing him to appear on that 
date and to make any objection he might 
think flt to that petition, and released the 


There is one point which was adverted to` 
doring the argument, The plaintiff alleged | 





judgment-debtor on security. 


that they had tendered the amount of the’ 
rent to the mofussil agent of the semindar. 


Rajah Suttya Buran Ghossal. The Rajah 
by his answer denied this. It appears that 
the plaintiffs, though they gave a list of 


witnesses to prove this-point, did not deposit. 


the necessary expenses and diet money for 
these witnesses. i 


After we had gone into the facts, the ob- 
jection that an issue on this subject had not 
been tried was abandoned by the appellant’s 
vakeel, 


The appeal must be dismissed with costs, 





The plaintiff now comes up to this Court 
and objects to this order of the Small 
Cause Court on the grounds that the Small 
Cause Court has no authority to inquire into 
the question of insolvency ; and even if it 


‘has, the procedure adopted in the present 


case was wrong ; that the security taken is 
altogether insofficient and that no proper 
Inguiry has been maderregarding it. We 
do not see why Small Cause Courts in the 
mofossil should not inquire into the alleg- 
ation of insolvency when made before them, 
under the provisions of Sections 278 Act 
VIII of 1859 and Section 8 Aot XXIII 
of 1861. We find that Section 47 of 
the Mofussil.Small Cause Court Act XI of 
1865, the provisiens of the Code of Civil 
Procedire are, so far as the same are’or 
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may be applicable, extended to all suits and 
proceedings under this Act. 


It also appears to us that the rales which’ 


are laid down by the provisions of Act VIII 
of 1859 for execntion of decrees in places 
out of the jurisdiction of the Court have been 
_ held, and are, applicable to decrees of the 
Small Cause Courts, and therefore we see 
no reason why other Sections of Act VIH of 
1859, such as those which relate to enquiries 
into the solvency cf the debtor, should not 
be equally applicable to decrees of those 
Oourts. 


As to the procedure adopted by the Small 
Cause Court in this case, it is said that the 
pleader for the plaintiff was present at the 
time the debtor was brought before the 
Court, and therefore he, the debtor, should 
then and there have been examined. There 
is no doubt that if the pleader for the plain- 
tiff was present and ready to act, the pro- 
per course for the Small Cause Court was 
then to examine the judgment-debtor. Baut 
we do not see that any material damage has 
ocourred or is likely to occur to the plaintiff 
in consequence of the Judge’s having fixed 
onother date on which he may take up the 
petition of the insolvent, when the plaintiff 
will be able to meet auy allegation that may: 
be made by the’ judgment-debtor, and, if 
necessary, the Judge will . grant time to the 
plaintiff to disprove the debtor’s statement. 


With regard to the third objection to the 
security, -we think the question of its 
sufficiency is one entirely for the Small 
Canse Court Judge to determine. The ap- 
plication is rejeoted.. - 


The 80th May 1871, 


-~ Present: 


The Hon’ble F. B. Kemp and F, A. Glover, 
` Judges. 


Intervention—fMection 73 Act VIII. 
1859—Appeai by Interwenor — Reo- 
 mand—Right of appeal. 


Case No. 2575 of 1870. 


r 


Special Appeal Jrom a decition passed by 
the Additional Judge of Tirhoot, dated 


the Gih August 1870, reversing a decision 
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of the Moonsiff of Secstamondse, dated 
the 29th April 1870.. 


Bucha Singh (Plaintiff) Appellant, | 
versus 


Mirza Mashook Ali Beg and another (De- 
fendants) Respondents. 


Baboo Bama Churn Banerjee for 
í Appellant. 


Baboo Grish Chunder Ghose for 
Respondents. 


A suit having been decided by the first Court after 
an intervenor had been madoa perty under Seotion 
78, Code of Civ Prooedure, it was remanded on the ap- 
peal of the intervenor whose name was ordered to be 
expunged from the record. The suit was decided agaty 
in favor of the plaintif, but the decision was reversed 
in appeal 

Hao that the faot of the defendant heving, in ths 


“fimt Instance, allowed the mtervenor aloma to appeal 


did not deber him, after the case was re-opened by 
remand, from appealing in his own person. 

Haro that directly the intervenor’s name had been 
struck off on the ground that he had no Interest in 
the case, all the evidence he had put tn ought to have 
bean removed from. the reoard., 

Glover, J.—Tunm plaintiff in this case 
gued to recover possession of certain lands 
which had been leased to him by the defend- 
aut on the 26th of December 1866. The de- 
fendant admitted the lense but denied that he 
had in auy way interfered with the collec- 
tion of rents on the part of the plaintiff 
or dispossessed him. Healleged on the con- 
trary that the plaintiff was in possession and ” 
had been so from the date of bis lease. A 
third party, one Sheikh Noor Ali, inter- 
vened, claiming to hold these lands under a 
lease previously given to him by the defend- 
ant, and he was made a party to the suit 
under Section 78 of the Code of Civil Pro- 
cedure. The case was decided in the first 
instance by the Moonsiff, but the Additional 
Judge on appeal remanded it with directions 
to expunge Noor Ali’s name from the record, 
he not being a party intereste@ in the suit, 
On remand, the. Moonsiff again gave a 
decree in favor of the plaintiff. The Judge 
on appeal has reversed this decision, holding 
that the plaintiff had never been dispossassed 


™ 


has 
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and that he had brought this suit onnocessa- 
rily into Court. 


In special appeal it is contended that 
the present defendant had no right to appeal 


against the judgment of the Moonsiff, inas- |- 


much as on the first occasion i$ was not he 
who appealed to the Judge, but the inter- 
yenor. Now, in the first place, we may 
. remark that this objection was never made 


by the plaintif in the Court below. He | 


suffered the defendant to prefer his appeal 
without objection and was content to abide 
by the resalt of the Jadge’s investigation. 
The order of remand by the Additional 
Judge, mareover, re-opened the whole case, 
and if the defendant was satisfied to let 
the intervenor only appeal against the origi- 
nal judgment, it would by no means follow 
that he is to be debarred, now that the 
case has been re-heard and re-decided, from 
appealing in his own proper person. This 
objection is, therefore, over-roled. 


The 2nd ground is that the first Coart, in 
coming to the decision that the plaintiff 
had been dispossessed, relied upon certain 
evidenoes, oral and . documentary, which had 
been filed originally by the intervenor; that 
the Judge was wrong in refusing to look at 
that evidence; and that if he had done so, 
he would undoubtedly have agreed with 
the Moonslff in holding that the plaintiff 
had proved his case, Now, it is clear to 
us that in this matter the Judge was right. 
How thia evidence was allowed to remain 
on the record after the person who produced 
it had been removed from his position as 
defendant it is not easy to see. Directly the 
intervenor name had been struek off on 
the ground that he had no interest in the 
caso, all the evidence which he had put in 
ought to have been removed with him. 


Another and last objection is that the first 
Court came to ita decision upon a considerable 
quantity of evidence, and that the, Judge 
is wrong in saying that there is no evidence 
to prove the plaintiff's dispossession. This 
appears to be a mistake. The Judge no 
where says that there is no-evidence. On 
the contrary, he alludes to evidence which 
he considers suficient to prove that the 
plaintiff was never ont of possession, but 
was all along and is now in possession of 
the lands le out to him. This isa find- 
ing of fact on the evidences and raises no 
ground of speolal appeal. 


We dismiss this appeal with costs. 
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The 80th May 1871. 
Present: 
The Hon’ble F. B. Kemp and F, A. 


Glover, Judges. 
Hes-adjadicata. 
Case No. 2586 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 80th August 1870, reversing a ds- 
cision of the Moonsiff of that District, 
dated the 8th January 1870. 


Sahadeo Pandey (Defendant) Appellant, 
versus 


Nokhid Pandey and another (Plaintiffs) Re- 
spondsnts. 


Baboo Bhowanee Churn Dutt for: 
Appellant. 


No one for Respondents. 


In a suit for removal of an alleged nuisanoe which 
was dismissed beacause plaintiff did not produce his 
witnesses and failed to prove his conse, ıt was held that 
there hed been en adjudication and that another sult 
would not lie on the same cause of action. 


Kemp, J.—Tum plaintiffs brought this 
soit to remove a privy on the allegation 
that the said privy had been recently erect- 
ed by the defendant and was a nuisance 
to the plaintiffs. The defendant pleaded in 
the first inptance that the present claim had 
already been adjudicated upon in a suit 
brought by the plaintiffs’ father against the 
defendant in 1869, and.on the merita he 
ssid that the privy was erected on his own 
land and was not a nuisance to the 
plaintiffs, 


The Moonsiff found on the issue in bar, 
namely, the jssue of res-hdjudicats, that 
the claim now instituted was substantially 
the same the claim instituted by the 
plaintiffs’ father in 1869. The Moonshf, 


574 Civil 
however, appears to have gone into the merits 
of the case, and on the merits he found 
that the privy was erected on the defend- 
ant’s own land and was not a nuisance to the 
plaintiffs, 


On appeal, the Subordinate Judge, without 
deciding the question of res-adjadicate, 
finds with the first Court that every body is 
at liberty to exercise his rights of owner- 
ship in respect of his own Jand, but that he 
must do so in such a way as not to injure 
his’ neighbour, In this case, the Subor- 
dinate Judge found that as theprivy ts 
within a few cubits of the plaintiffs’ house, 
it must be @ nuisance to the plaintiffs, 
and not only to the plaintiffa but to the 
persons passing along the road. He, there- 
fore, held that the defendant had no right 
to erect the privy and that it was consistent 
with juatioe to remove it. The appeal was 
therefore deoreed. l 


In special appeal, the ground taken Is 
that the claim is res-adjadicata, The pleader 
for the special appellant has read to us the 
decision passed on the 14th of June 1869. 
It is very clear that in that case that plain- 
tiffs’ father sued the defendant, and the issue 
raised was whother the privy was built by 
the defendant on bis own land, and, if so, 
whether it was a nuisance to the plaintiff, 
and as such, could be removed. The suit 
was not as alleged below nonsuited. That 
suit was disposed of in this way ; it was dis- 
missed because the plaintiff did not produce 
his witnesses and failed to prove his case. 
There has, therefore, been clearly an ad- 
jadication on tht same cause of action be- 
tween the same parties, or between a party 
to whom the’ plaintiff is privy and the 
defendant. 


We, therefore, decree this‘appeal, reverse 
‘thé decision of the Subordingte Judge, and 
‚dismiss tho plaintiff's sult with costs. 
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~ The 81st May 1871. 
Present: 


The Hon’ble G. Loch and Dwarkanath 
- Mitter, Judges. 


Appeal—Transfor--Hrocution cases— 
Juriadiction—Section 19 Act XVI 
of 1868—Beotions 26 and 27 Act 
VI of 1871—Remands. 


Casé No. 469 of 1870. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Beerbhoom, 
dated the 19th September 1870. 


Chowdhry Hamedoollah and others ( Decrees- 
d holders) Appellants, 


versus 


Matecoonlasa Bibee and others (Judgment- 
debtors) Respondents. 


Baboo Sreenath Dass for Appellants. 


Baboos Mokinee Mohkun Roy and Debender 
Narain Bose for Respondents. 


A District Judge is not ‘oompetent to transfer a case 
of execution of a deeree which has been passed by his 
own Oourt, to the file af the Subordinate Judge for 
disposal, Such a case is not one ofthe “ aivil pro- 
ceedings” referred to in Section 19 Act XVI of 1888, 
read with Section 862 Civil Procedure Code, and intar- 
preted by Sections 36 and 27 Act VI of 1871. 


A cane remanded to a District Judge for the purpose 
of a local inquiry cannot be transferred to a Subordinate 
Judge for disposal. 


Loch, -J,.—THIS case was remanded to the 


Judge of Beerbhoom by an order of this 
Court dated the 20th March 1868. He 
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was required in that order to make certain 
enguiries as to the amount of the mesne 
profits which were dae to the decree-holder. 
After the case had been some time before 
the Judge under the order of remand, he, 
acting under the provisions of Act XVI of 
1868, applied to this Court to be allowed 
to transfer the case to the file of the Court 
of the Subordinate-Judge. In that appli- 
cation, the Judge made no reference what- 
ever to the remand order of this Court, and 
in fast he set before the Court none of the 
circumstances sufficient to guide the Court 
= as tothe order that should have been mada 
upon his application ; but he obtained, how- 
ever, the sanction of this Oourt to the 
transfer of the case from his own file to that 
of the Subordinate Judge. The Subordi- 
nate Judge has now made the investigation 
whioh was required by this Court, and has 
passed a judgment in the oase, and an 
appeal has been preferred from that judg- 
ment to this Court =. 


A preliminary objection to the hearing 
of this appeal is taken to the effect that as 
the case had bean transferred to the Sab- 
_ ordinate Judge for disposal, a regular appeal 
would, under the provisions of Section 19 
Act XVI of 1868, lie to the Judge, and only 
a special appeal wonld lieto this Court. 
On the other hand, it is contended on the 

art of the appellant that the Subordinate 
cade had no jurisdiction to the case; 
that this is not one of those civil proceed- 
ings referred to in Section 19 of Act AVI 
of 1868 which may be transferred by the 
District Judge from his own file to that 
of the Subordinate Judge; and that even 
though the sanction of this Court was ob- 
tained, that sanction could not give juris- 
diction insuch a case to the Subordinate 
Judge. 


We think that this oontention of the 
appellant is right, Looking at the terms 
of Sestion 19 Act XVI of 1868, and read- 
ing them with the provisione of Section 
862 Act VIII of 1859, it appears to us 
that it was not the intention of the Legisla- 
ture to enable the Judge to transfer from 
his own file cases of execution’ of decrees 
which had been passed by his Court, to 
the file of the Subordinate Judge for 
disposal. If this had been the purpose of 
the Act, it would have led to this very 
great inconvenience, namely, that casos 
might be transferred to the file of the Sub- 
ordinate Judge of the value of above 5,000 


+ 


rupees, and the appeal, instead of lying 
directly to this Court, would lie to the 
Judge, and only a special appeal would lie 
to this Court, and this Court woald be ousted 
of its jurisdiction in such cases to hear them 
as regular appeals. A further argumens 
may, I think, be drawn from the provisions 
of the new law, Act VI of 1871, Sections 
26 and 27, These Sections provide that the. 
District Judge may, from time to time under 
the orders of the High Court, refer oertain 
classes of cases tothe Subordinate Judge 
for disposal ; but among these casea we do 
not find that the Judge oan transfer cases of © 


execution of decrees passed by him or by his ~ — l 


Oourt, to the Subordinate Jadge for disposal ; 
and we have from these Sections, I think, 
an interpretation of what the Legislature 
meant by the words “ civil proceedings” 
used in Section 19 of the former Act. 


There is a further reason why we think 
the Judge should not have applied for the 
transfer of this case to another Court; be- 
cause the case had been previously heard by 
this Oourt in appeal from an order passed by 
him, and that order having been found to ba 
erroneous this Court directed him to make a 
local enquiry for the purpose of ascertaining 
the amount of the mesne profits due to the 
deoree-holder. Therefore, it was the duty 
of the Jadge totake up the case and dispose 
of it himself in accordance with the instruo- 
tions contained in the order of this Oourt, 
and not to transfer it to a subordinate 
tribunal. 


For all thesa reasons, we think that the 
order of the Judge transferring the case, and 
the proceedings held by the Subordinate 
Judge, must be set aside, and that the case 
must be remanded to the Judge for disposal 
according to the terms of the remand order 
of this Court dated 20th March 1868, Each 
party will pay his own coste. 


Milter, J.—I am of thd same opinion. 
Act VIII of 1859 says distinctly that the 
Court which passed the decree is bound to 
execute it; and I do -nog think that the 

rovisions of Sections 26 and 27 Act VI of 

871 were intended to apply fo execution 
casos. But be that as it may, papa te had 
no power to transfer the case to the Subor- 
dinate Judge'in the face of our order of 
remand. The permission gtven to him by 
the Judge in fo English Department was 
given in ignorghce of that order, nor can that 
permission be binding upon this Court,  » 


FULL BENCH RULINGS. 








The 18th December 1870. 
Present : 


The Hon’ble J. P. Norman, Offoiating Chtof 
Justios, and the Hon’ble G. Loch, F. B. 
Kemp, L. S8. Jackson and G. O. Paul, 


Judges. 
Reovicws. 
Applications for review o fa dasa passed by 
the Howbls Justices G. Loch and Str 
Charles Hobhouse, Dart., on the 25th and 


26th May 1870, tw Spectal Appeals Nos. 
2267 of 1869 and 14 of 1870. 


Case No. 107 of 1870. 


Chinta Monee Paul and another (Appellants) 
Potsttoners, 


versus 
Mookerjee (Respondent) Op- 
posto Party. 


Alr. M. M. Datta and Baboo Dsbendro Chunder 
Ghose for Petitioners. 
Baboo Mohsndro Lall Shome for Opposite 
Party. 
Oase No. 110 of 1870. 


Shah Soobeeooddeen Aboo Saleh (Appellant) 
Petitioner, 


Poaree Mohun 


/ 


` versus 


Assadoonissa Bibee (Respondent) Opposite 
Party. 


oæsrs. J. W. B. Money and R. E. Twidale 
for Petitioner. 


Baboos Sroenath Doss and Romesh Chunder 
Ritter for Opposite Party. 


It cannot be treated as a universal rule that no polnt 
can bo raised D Lange for a review which hes 
Leen elieady dia@ussed and decided in the o:iginal bear- 
ing of the eppoal ; or that no new point whioh bas not 
been raised at the hearing of the ap can be 
on the application for review. In case the 
to which application is made must consider and decide 
whether a review is neoussary to correct any evident 
error or omisslon or is otherwise requisites for ends of 


These cases were referred to the Full Bench 
by Loch and Hobhouss, J. J., under the fol- 
lowing orders :— 


Loch, J.—Wer aro asked by Mr. Datta, 
Oounsel for the petitioners in this case No. 
107, to review our judgment of 25th May 
1870; and in showing cause for the admis- 
sion of his application for review, he proposes 
Die ae eum use of argu- 
ments that were used at the original hearing 
of the oase, and to cite certain authorities that 
might have been, but which were not, cited at 
the previous hearing, and to show us by a re- 
statement of the facts of the case, that the 
precedent which we supposed to govern that 
case did not in truth govern it ; and he urged 
that unless he be allowed to do so, it is im- 
possible for him to be able to show cause for 
the admission of this application, 


In the segond case No. 110, Mr. Money 
for the petitioner asks to be allowed to show 
cause for the application of a review of our 
judgment of 26th May 1870; and in daing 
so he pro to enter upon points either 
not dwelt upon or not taken at the former 
hearing, these being points of law which 
though not prominently or not at all brought 
to the notice of the Court when the case was 
before it on the former occasion, the Court 
is yet supposed to be familiar with and ahould 
have borne in mind when deciding the case in 
question. 


This raises the whole question, and a very 
important question it is, as to the mode in 
which cause may be shewn in applications for 
review. There have been a course of deci- 
sions of this Court, which I will proceed to 
notice and which may be said to have laid 
down the following rule:—that in showing 
cause no point can be raised which has been 
already discussed and decided on the original 
hearing of the appeal; aud no new point 
whioh has not been raised at the hearing of 
the appeal can be argued in the application 
for reviow. This is the ruling in the case of 
Bhowabul Singh cereus Maharajah Rajendro 
Pertab Sahoy,* and it has been followed by 
most of the Division Benchee of this Court. 


Looking to, the provisions of the Code of 
Civil Procedyre regurding the admission of 





* 18 W. En p 157, 


2 Fall Bauch 
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roviews, we find in Section 376 the grounds 
on which a'reviow may be sought, in Section 
378 the object which is to be attainod by the 
review, andin Section 880 the course to be 
followed when an application fora review of 
judgment has been granted. 


By Section 378 any person considering him- 
self aggrieved by a decree of a Court and who 
(1) from a discovery of new matter of evi- 
dence which was not within his knowledge, 
or could not be addnovd by him at the time 
when such decree was passed, or (2) from any 
other good and sufficient rsason, may be desir. 
ous of obtaining a review of the is bey 

against him, may apply for a review o 
F apat by the Court which passed the de- 
cree. 


The object to be attained is either the oor- 
rection of an evident error or omiasion, or to 
satisfy the ends of justice. Section 878 pre- 
soribes os follow :—‘‘ If the Court shall be of 
opinion that the review desired is necessary to 
correct an evident error or omission, or is other- 
wise requisite for the ends of justice, the Court 
shall grant the review.” The words ‘evident 
error or omission’ do not, we think, mean 
merely the correction of a clerical error or sup- 
plying the omission of a necessary word, but 
comprige any evident error or omission; nor 
do the words ‘“‘requimte for the ends of jus- 
tioo” signify in our opinion, as has been ar- 
gued before us, something of the nature of an 
error or omission. 


The first case quoted to us, vs., Bhowabul 
Singh, decided on 10th February 1870, 
(Bayley and Markby, J. J )* laid down, as 
ateted above, that in applications for review of 
judgment the party applying for review must 
show that there ia good and sufficient cause 
for granting the review before he can be heard 
to argue that the decision is erroneous. In 
so showing, no point can be raised which has 
been already discussed and decided in the ori- 
ginal hearing of the appeal; and no new 
point which has not been raised at the hearing 
of the appeal can be argued on the application 
for review. In the case of the Oollector of 
Tipperaht (29th June 1870, Phear and Mitter, 
J. J.), Mr. Justiog Phear stated that the ap- 
plication for review should ‘‘be rejected, be- 
cause no matter 1s now brought to our notice 
for fhe purpose of inducing us to alter our 
view which might not have been brought 
before us and filly argued and discussed when 





* 18W. B, p 187.9 
tW. By p oh. 


the appeal was heard. Mr. Justice Mitter 
observed ‘‘T am not prepared to say that the 
ground taken by the petitioner is not a proper 
ground for review of judgment, if it is other- 
wise valid. Whether the Full Bench de- 
cision referred to by the petitioner was cited 
before us at the first hearing or not, does not , 
appear to me to be very material. The Court 
was, in my opinion, bound to administer the 
law as it was, whether the pleaders who - 
argued the case on that occasion pointed out 
that decision or not.” 


In the case of Gureeb Hossain Ohowdhry, 
(14th July 1870, Bayley und Hobhouse, 
J. J.*) Sir C. Hobhouse said—‘‘ In my judg- 





* The 14th July 1870. 
Present : 
The Hon'ble H. V. Ba and Sir Charles Hobhouse, 
be ea i aa 


Case No. 79 of 1870, 


Aopen fyi ag rete eat 
on the March 1870, in Regular Appeal No. 178 


Mehurooniasa Khatoon and others (some’of the Defend- 
ants) Petitioners, 


Mr. J. P. Wise (PlaintHt) Oppoetis Party, : 


Mr. J. W. B. Money and Baboos Sreenath Banerjee and 
Grish Chuader Ghose for Pedcioner. 


Baboo Oncohoot Chander Mooberjes for Opposite Party. 


Hobhouse, J.—Wa think, after the best consideration 
arguments of the learned 


decision of the 17th J 1868 I understand the 
the aprilicant for review to say that’ 
of one Delwar Hossam 


as his t ed, 
had no cause of acti I really do not know whether 
this would have been the case or not, and in order to 
determine firat of all whether the decree was a true 
or fictittous dearer, and if ıt was a true dooree whether 
the plaintiff had any canse of action or not, ıt would, it 
seems to me, be n e whole otse 


to go into 
and re-heer 


ocesmnry 
again, reconsider the evidenos in the sase, 
the Counsel for the opposite party, 


Now, on turning to the Judgment which we gave, I fud 
Gees iiaa bese ee instructed by the de- 
fendant made one common issue on which they alooted 
that we should determine either for the glaimtift or for the 
defendants, and that lasue is thus recorded. I state m 
to certain admistons made, 


“u Hossein ts found to be the Po A [Tan ona 
© possession 


he as the possessor isb uod 
saiistiy the decrece 


1871.] Full Bench 
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ment an application for review is not the 
ro laoo where we can come to a 
trial and determination of a question whioh 
was not raised in the appeal provided by 
the law, and which requires us to go into 
the whole evidence once again. In the 
matter of multifariousness, that is a question 
which was fully argued at the first hearing; 





“ against Jokes Chowdry.” So that it seems to me 
that the parties elected that we should determine the 
case on a queetion of fact, and that thet question should 
be one altogether independent of that now raised before 
us, The parties were then at liberty to ralee the ques- 
tion which the Jearned Counsel now contends for, and if 
they did not do so thew have only themselres and their 
advisers to thank for it, and in my Judgment an appli- 
ation for review is not the proper place where we oan 
come to a trial and stern ination of a queatlon which 
was not raised in the appeal for by the law, and 
which requires us to go into the whole evidence once 
again. For these reasons, I do not think that we ought 
now to sllow the parties to raise the question whioh the 
learned Counsel would now raise. 


In the matter of multifariousness, there is a question 
which was fally at the first hearing, and all that 
the learned now asks us to do is that we should 
hear it onos again. Possibly we should hear from him 
arguments not those which were argued at that time but 
certain others which he is prepared to advance on that 
estar on; but here, again, I agree with a num- 

of the Judges of this Court who have held that an 
application for review is not the place where we should 
hayea re-argument of what has been already argued. 
If thet were eo, the instead of pro 
for review on the narrow grounds expressed in the law, 
would have ed that every case which has once 
been heard in the way provided by the law should be 
entitled to a secoud hearing. 


In the matter of the deoree of the 17th January 1868 
I think we went too far when we said that it was so 
evidence at all against the plaintiff, but at the same 
time I do not think that it {ts conclusion on the paint 
which was in ieue before us, and I am quite clear, 
therefore, that that decree, standing alone sbould not 
induce us to alter our Judgment on the facts found. 


The other erounds which the learned Counsel would 
take are, in my judgment, (although the learned Coun- 
sel does not think it to be so), determined by the deci- 
sion which we have originally passed in the case, 


I would reject this application with coats, 


Bayley, J—I quite concur with Air, Justice Hobhouse 
who delivered the judgment of the Court in this 
cate. 


As to the admision of new arguments after a deci- 
sion bas been given inthe oase upon the very same 
poluts as were previously put before the Coart, I have 
already expressed my opinion in review No. 42 decided 
ce a 6th July last Mr, Justice Markby and my- 
self. 


aha abe to the manner in which this case had been 
placed ore 


the conclusion of fact that Gureeb Hossein was such 
beneficial owner. 


The point of mult{fariouspess had been previous! 
raised and disposed of and cannot, I think, be aera 
on a new footing by a new 


‘J agres in rejecting this application with costs. 


and all that the learned Counsel now asks us 
to do is that we should hear it once again. 
Possibly we should hear from him arguments 
not those which were urged at that time, but 
certain others which he is prepared to ad- 
vance on that particular question; but here 
again, I agree with a number of the Judges 
of this Court who have held that an applica- 
tion for review is not the place where we 
should have a re-argument of what has been 
already argued. If that were so, the Legis- 
lature, instead of providing for review on the 
narrow grounds expressed in the law, would 
have provided that every case which has once 
been heard in the way provided by law should 
be entitled to a second hearing.” Mr. Justice 
Bayley said ‘As to the admission of new 
arguments after a decision has been given in 
the case upon points the very same as were 
previously put before the Court, I have al- 
ready expressed my opinion in Review No. 
42, decided on the 6th July last by Mr. 
Justice Markby and myself. The point of 
multifariousness had been previously raised 
and disposed of, and cannot, I think, be re- 
argued on a new footing by a new Counsel.” 


In the case of Bany Madhub Ghose, 20th 
December 1869 (L. Jackson and Markby, J.J.),* 


* The 20th December 1860. 
Preseal: 


The Hon'ble L. S. Jarkaon aud W. Markby, Judges. 
Case No. 225 of 1889. 


Apphoation for resisw of pudgment prred by the Hon'ble 
uwin L. J Jarkem and W. Afarkby, om the 28th 
Alay 1869, in Special Appeal No. 2887 of 1888, 


Banee adhub Ghose, Petilioner, 

° PTEs S 
Gunga Gobind Mundul, Opposits Party. 
Mr. G. C. Peul for Petitioner. 
Afr. R. T. Allan for Opposite Party. 


Jackson. J.—Tnr question that we have to consider 
in the present application is one which we have often 
considered before, and upon which I for my part have, 
and as I understand most of the other Judges also have, 
expreseed a decided opinion. It is whether in a case 
on appeal having been carefully considered by this 
Court on a point of law argued at length, and the Court 
haring come to a delfberate conclusion on that ae 
the party dissatsfled with the judgment of this Court 
has an abeolute right to be heard by fresh Counsel in en 
application for review, merely for thp purpose of con- 
vineing the Court thas its first opinion on that point of 
law was erroneous, 

Mr. Panl contends that « party has soch right, and 
declares that such “right is perfectly clear. I can only, 
aay that it appears to me to be quite clear the other 
Hae - Righte of parties and the duty of the Court in 
dealing wth petitions of review must be gathered, i 


4, Full Bench 


Mr. Justice L. 8. Jackson states the case to 
the following effect :-‘‘ The question that we 
have to consider in the present application, 
ig whether in a case an appeal having been 
carefully considered by this Court on a point 
of law argued at length, and the Court having 
come.to a deliberate conclusion on that point, 
the party dissatisfled with the judgment of 
the Court has an absolute right to be heard by 
fresh Cqunsel in an application for review, 
merely for the purpose of convincing the Court 


any where, from Sections 876 and 878 of the Procedure 
Code. Section 876 is in theses words :—4 Any con- 
“sidering himself aggrieved ma decree of a Court of 
« original urisdiction from which no appeal shall have 
“been pre to a supenor Court, or by a decree of 
“ a district Oourt in appeal from which no special appeal 
“shall hare been admitted by the Sudder Court, or by 
“a decree of the Sudder Court from which either no 
“ appel may have been preferred to Her Majesty in 
“ Coun or an appeal having been 


“ Majesty in Council; and who from the ducovery of new 
“ matter or evidence which was not within his knowledge 
“or could not be adduced by him at the tame when 


ti such decree was passed, or from eny other and 
“ sufficient reason, may be dearous of o a ro- 
“i view of the judgment passed t may ap- 


“ ply for a review 
decree, 


“shall be of opinion that there ars not any sufficient 
bad ds for a review, it shall reject the lication, 
= but if it shall be of opinion that the review desired is 
u necessary to correct an evident error or omission, or 
“1s otherwise requimte for the ends of jumioe, the Court 
“ shall t the review; and its order ın elther case 
“whether for rejecting t Sep eann all Vea the 
“ review shall be final, provided that no review of rena 
“ ment sheall be granted without previous notios to the 
U opposite party to enable him to appear and be heard in 
t support of the decree of which a review js solicted.” 


It seems to me clear that the only case in which the 
Court us bound to tareview is where “it shall be 
“of opinion that the review demred 15 necessary to cor- 
“rect an evident eror or omission, or 1s otherwise re- 
“qaumte for the ends of justice.” 


AIr. Paul contends that his object in this orse is to 
correct an evident error in law in the judgment of the 
Court. 


It is necessary, 
called an e: ident error. 


which is capable of beling eatablished bra ] 
argument upon a point which admits of two 
an evident error? I think not 


It appears to me that the word “evident” Js need inthe 
same conse as itis in a presage to which the Chief Jus- 
the (whom I have just had the advantage of being able 
to consult) hes referied ma in the seoond Volume of 
Maddock’s Practice page 484, Title “ Re-hear- 
ing” I think the wort evident means merely that which 
in manifest, t or obvious, and it isonly where the 
Court has into an error of that description that it 
is bound te grant a review, 


Mr. Paul refers us to a ruling of the Chief Justice ea 
Juste hitter, reported in Volume X of the Weekly Ke- 
porter, page 148. In that case, the Recerder, after stat- 
ing tha natare ofthe oase in which the point arose, 
suyst—" It seems to me that the und set forth by Mr. 
“ Agabeg isa ground foran a instead of g 

t for review, and 1 find that the Chief Justice In Case 
# of bauer tary ia Khan parsws pela a a tak 
“dry, reported in Wyman's paper tees , held that 
H the fect of the Court below having decided against the 


to consider what oan be 
it be said that an error 
ened 
ops 15 
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that its first opinion on that point of law was 
erroneous. Mr. Paul contends that a party 
has such right, and declares that such right 
is perfectly «lear. I oan only aay that it ap- 
pears to me to be quite olear the othor way. 
It seems to me clear that the only case in 
which the Court is bound to grant a review is 
where it shall be of opinion that the review 
desired is necessary to correct an evident. 
error or omisaion, or is otherwise requisite for 
the ends of justice. Mr. Paul contends that 
his object in this case is to correct an evident 
error in law in the judgment of this Court. 
lt is neceasary therefore to consider what 
can be called an evident error. Can it be 
said that an error which is capable of being 
established by a lengthened argument upon 
a point which admits of two opinions is an 
evident error? I think not.’ Markby, J., 
} 





es + + * Iwonld, therefore, request the 
“t opinion of the ligh Court whether an error in a 
“ poins of law is a ground for review of judgment.” 


On that the Chief Justice was of opinion “ that an 
“error ona pomt of law is a ground for a renew of 
“ Judgment,’ 

In uenes of this case belog cited in argumen 
I have thought it mght to cousult the Chief Justice in 
order to learn »he he intended to go so far ns these 
words might be held to imply. The result of that oom, 
munication is that I belleve myself authorized to state 
that what the Chief Justioe really imtended to say on 
that occasion was not thas an applicant for review was 
entitled to a fresh argument on a tof Jaw, but that 
if the J should satisfied he had oomini{tted 
an error law, so that his own conscience should 

rompt, and as it were, compal him to rectify such error, 
would be quite in accordance with the Procedure Code 
that be should do so; and in this I fally ag ee, 


Mr. Paul says if this be tha correct new, Sections B76 
to 878 may as will be struck out of the Coda I think 
cot, and I believe those Sections capable of doing very 
useful service. Bat I may observe that if parties bad a 
rgbt tore-argue the same a over and over again 
(foi they are uot limited to a single applicatiun), it would 
be amply impossible to carry on the business of the 
Courts, and Iam sure the Legislature never contem- 
plated any such thing. I must, therfore, decline to admit 
the right elaumed by Alr, Paul of 1e-arguing thm case 
for the purpose of convincing us that tbe conclimon at 
Which we delfbmately ariived onapomt of law, was 
not the conclusion at which we ought to have arrived. 


Ppa anil = manifest errorin De Neale 

case, relating to t ee a N might 
very well have been set right in simple routine, 
which [think ought to be corrected, and that correction 
as pointed out may accordingly be made, but without 
ooets, 


Alarkby, J—J am ef the same i I think it 
quite clear that no person hasa right to call upon the 
Court to hear a fresh argument upon a question whioh 


bas been already submitted to it, and which it has deter- 


mined, Were it Ligation would be absolutely 
interminable, and th the an ons of this part of 
the Code might have more and precise I any 


quite wure (his was never inteuded, 


1871.) Full Benoh 


says—‘‘ I think it quite clear that i.o person 
has a right to call upon the Court to hear a 
fresh argument upon a question which has 
been already submitted to it and which it 
has determined. Were it otherwise, litiga- 
tion would be absolutely interminable; and 
though the langnage of this part of the Code 
might have been more clear and precise, I 
am quite sure this was never intended.” 


It is only necessary to quote another case 
referred to by Mr. Money in the course of 
his argument. In the case of Gungapershad 
cereus The Agra and Masterman’s Bank, Ap- 
peal 283 of 1869,* the present Chief Justice is 
reported to have said—‘ I have ruled for years 
that a point previously argued cannot be 
argued in review. Itis quite clear that we 
considered the matter of costs and the circum- 
stances before, and we cannot allow the same 
point to be argued again in review.” 

It is unnecessary to refer to other cases, for 
those already mentioned show clearly what 
has been the opinion of the Court, as to the 
course which should be paraued in regard to 
parties desirous of shewing cause for the ad- 
mission of an application for a review of 
judgment. The question has been very fully 
argued before us by Mr. Money. o feel 





* The 25th July 1870, 


Present: 


The Hon'ble Sir Richard Oonch, Knight, Chig" Justice, 
and the Han’ble F. B. Kemp, Judge. 


Oase No, 91 of 1870. 
Application for review of judgment passed by the Hon'bis 
Sir Richard Couch, Kaight, Chisf Justios, and ihe 


Hon'ble Justion F. B. Kemp, om the 4th May 1870, in Re- 
gular Appeal No, 288 of 1869. 


The Agra and Masterman’s Bank, Plaintiff (Respondent) 
Petitioner, 


Cereus 


Baboo Gunga Perahad, Defendant (Appellant) Opposites 
Party, 
Mr. G. C. Paul for Petitioner. 
Bfoonshes Mahomed Yusof for Opposite Party. 


Cowok, C, J.—-Ir is clear from our judgment that the 
polnt taken in this application for review hes been full 
considered by us, and we cannot allow it to be re~argu 
The application is rejected with costs, 
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that while, on the one hand, the danger of 
allowing a second appeal in the shape of show- 
ing cause has to be avoided, it is necessary, on 
the other hand, to take care that the restric- 
tion put by the Court upon parties does not 
amount to a denial of justice. Under thè 
present practice, a party wishing to show 
cause for the admission of an application is 
stopped in imine by the Court if he seek to 
urge points already discussed, or to raise points 
not previously taken at the hearing of the 
appeal; so that almost the only ground on 
which a party can hope for the admission of 
his application, 1s by showing that there has 
been some evident error or omission in the 
judgment or decree of the Court. It appears 
to us after much consideration of the subject, 
that the course now taken by the Court 
amounts almost to a prohibition of any review 
of judgment. The effect ofthe recent rulings 
on the subjectis to prevent a person being 
heard at all, for itis self-evident that he cannot 
show cause why his application for review 
should be admitted if he be not heard. The 
grounds urged may not be sufficient in the 
opinion of the Court for admitting the ap- 

ication, but unless a party be heard it 18 
impossible to say that he has failed to show 
sufficient cause for the admission of his ap- 

lication. The question is one of so much 
importance that, as the opinion of the Judges 
are not unanimous on the subject, we think 
it right to submit it for the consideration of 
a Full Bench of this Court, and ask it to 
determino whether the ruling come to by a 
Division Bench of this Court in the case of 
Bhowabul Sing, as regards the hearing of 
grounds for the admission of an application 
for review, is consistent with law and should 
be adopted by the Qourt as the rule by which 
the admission of applications for review is to 


be regulated. 


The judgment of the Full Bench was de- 
livered as follows by— 


Norman, C. J.— We think thet it cannot 
be treated as a universal rule, that no point 
can be raised on an application for a review 
which has been already discussed and de- 
cided in the original hearing of the appeal > 
or that no new point which has not been 
raised at the hearing of the appeal can ba 
argued on the application for review. We 
think that in each case the Court to which 
application ig made must consider and de- 
cide whetherga review is necessary to correct 
any evident error or omission or is othér- 
Wise requisite for the ends of justice. 

+ 


X 
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This case was referred to the Full Bench 
by Loch and Hobhouse, J. J., with the 
Sotlowing remarks :— 













The 14th December 1870. 


Present: 


Loch, J —Tum plaintiff sues to set aside 
certain alienations of ancestral property 
made by his father, the defendant Bhagbut 
Narnin Singh, on Ist Magh 1266, F. S., in 
favor of the other defendants Honooman 
Dutt Roy and Hur Dyal Dasa, on the alle- ’ 
gation that under the Mitakshara Law, by 
which the family is governed in all matters 
of inheritanct, bis father had no authority 
in the absence of any legal necessity and 
without the consent of his son, the plaintiff, 
to nlievuate any portion of the said property ; 
and he sues to recover from the hands of the 
purchasers pogseasion of the property sold 
to them ander the deed above mentioned. 


The Hon’ole J. P. Norman, Offictating 
Chief Justioe, and the Hon’ble G. Loch, 
H. V. Bayley, F. B. Kemp, L. S. Jackson 
and Dwarkanath Mitter, Judges. 


Mitakshara Law—Alionation — Joint 
family property. 


Cnse No. 261 of 1869, 


Regular Appeal from a decision passed by 
the Subordinate Judge of Ttrhoot, dated 


the 29th July 1869. The Subordinate Judge gave a deoree to 


the plaintiff, holding that plaintiff was enti- 
tled to bring the possession of the property 
baok to the joint tamily. 


Honooman Dutt Roy and another (two of 


the Defendants) Appellants, 


An appeal has been preferred by the pur- 
chaser defendant, and the pointa we are re- 
quired to try are— 


versus 


Bhagbut Kishen and Kishore Narain Singh 
(Plaintiff) Respondent, 


lst—Was there any legal necessity sufi- 
cient to justify the sale? 


2nud.—If not, what is the plaintiff entitled 
to recover. Can he recover the whole of 
the property sold, or should the decree be’ 
limited to his own share. If he oan recover 
the whole, under what terma can he do so? 


The firat point may be disposed of in a 
few words. The Court think that nothing 
to show the existence of any legal necessity 
to justify the sale has been made out, and 
the pleader for the appellant admits that he 
is unable to sustain this plea. 


Messrs. G. Gregory and C. Gregory for 
Appellants. 


Baboo Unnoda Pershad Banerjee for 
Respondent. 


On the question whether, under the Mitakshara Law, 
when a son sues to set aside an allenation made by his 
father of joint ancestral property on the ground that 
there was no legal necemsity to justify the alienation, 
and it is proved that no legal neoemsity for such ahena- 
tion existed, the son is entitled to recover his own share 


of the property only, or the whole, and on what 
tea ms :-— 


On the second point, it is contended that 
the plaintiff is entitled to recover only his 
own share of the property, and cannot de- 
prive the purchaser of the share to which the 
father is legally entitled ; that as the father 
could insist upon a partition, the purchaser 
for valuable consideration and in good faith 
should be allowed to stand in the shoes of 
the father, avd the Court should direct n 
partition to be made; that the effect of a 
decree declaring plaintiff entitled to bring 
the whole of the property again into the 
possession of the joint family would be to 
enable the father, on possession being so re- 
stored, to demand a partition and to take pos- 
session of his separated share to the exclusion 
of the purchaser, whose purchase would by 


Heto that that quostion has been decided by two pre- 
vious Full Bench judgments cited, in one of which it 
was ruled that the sale or mortgage of joint undivided 
property is invalid if made withont the consent of all the 
oo-sharere and not valid even for the seller's own share 
when undivided ; and in the other of which it was held 
that the terms upon erhioh such decree should be made will 
depend onthe equity which the purcifaser may have to a 
1etund of the purchase-monsy, or tå be placed in the 
pomtion of an incumbrancer as against the Joint family 
in the particnlar oase, 


+ 
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such decree have been declared null and 
void. 


In the course of the argument we have 
been referred to the following decisions 
amongst others :— 


VILI Weekly Reporter, page 1, Privy | pe 


Covnoil. 


Ditto, page 15, Fall Bench. 


3? 


IX Ditto, page 611. 


XII Ditto, pages 1 and 447. 


We think it unnecessary to go into any of 
the earlier decisions quoted, as they bave 
been referred to and reviewed ia the more 
reout judgments of the High Court. 


In the first of the cases quoted above, the 
Privy Council describes the condition of a 
undivided family under the Hindoo Law 
and the position of each individual member 
of it in the following words :—‘* According 
* to the true notion of an undivided family 
“in Hindvo Law, no individual member of 
“ that family whilst it remains undivided 
‘t can predicate of the joint and undivided 
“ property that he, that particular member, 
“ has a certain defiuite share, No indivi- 
“ dual of an undivided family could go to 
“the place of reosipt of rent and claim 
“ to take from the Collector or Bailif of the 
“rents a certain definite share, The pro- 
‘‘eeeds of undivided property must be 
“brought, according to the theory of an 
“ undivided family, to the common chest or 
s purse and then dealt with according to the 
“ modes of enjoyment of the members of an 
‘ undivided family.” 


In the case reported in VII Weekly 
Reporter, page 15, the Full Bench held 
that according to the Mitnkshera Law a 
son acquires by birth a right in ancestral 
property, and has a right duriog his father’s 
life-time to compel a partition of such pro- 
perty. The father cannot, without the con- 
sent of the son, alienate such property except 
for sufficient cause ; and the son may not only 
prohibit the father from so doing, but may 
aue to det aside the alienation if made. The 
cause of acgion accrues to the son when the 
purchaser takes possession. 


The question pat to the Fall Bench, with 
the judgment passed by the Court thereon, 
reported in 9ıh Weekly Reporter, page 611, 
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der the Mitakshara Law, a son who recovers 
his anoestral estate from a purchaser from the 
father upon proof that there was no such 
uecessity as would legalize the sale and that 
he never acquiesced in the alienation, is bound 
in equity to refund the purchase-money be- 

T yon_of fhe-dliennted pro» 
rty. The answer of the Full Bench was 
— There can be no doubt that although the 
‘s word ‘ recovers’ is used in this question, 
“the meaning is whether, under the ciroum- 
‘ stances stated, a son is entitled to recover 
“ except upon condition of refunding the pur- 
« chase-money. Assuming that to be the 
“u question, the answer should be that in the 
‘absence of proof of circumstances which 
“ would give the purchaser an equitable right 
“ to compel a refund from the son, the latter 
“ would be eptitled to recover without re- 
“ funding the purchase-money or any part of 
‘it, We express no opinion as to whether 
“ he would be entitled to recover the whole 
“ or only his share of the estate.” The Full 
Bench then proceeded to say :—“ Having 
“ answered the question propounded, we 
‘ought to add that if it be proved to the 
‘< satisfaction of the Court that the purchase- 
“ money was carried to the assets of the 
‘joint estate and that the son had the bene- 
“fit of his share of it, he could not recover 
“ his share of the estate without refunding 
“ hig share of the purchase-money. So, if it 
“ be proved that the sale was effected-for the 
“ purpose of paying off a valid incumbrance 
“ on the estate which was binding upon the 
“ son, and the purchase-mouey was applied 
“ in freeing the estate from the incumbrance, 
“the purchaser would be entitled to stand'in 
‘€ the place of the incumbrancer notwithstand- 
‘ing the incumbrance might be such that 
“ the incumbrancer could not have compelled 
“ immediate discharge of it, and the decree 
‘ for the recovery by the gon of the ancestral 
“ property or of his share of it, as the case 
“might be, would be good, but should be 
“ subject to the right of the purchaser to 
“stand in the place of the incumbrancer.” 
The Court then goes on to say that the onus 
lea upon the purchaser in such cases to show 
that the money was so applied. 


Io the case reported in 12c:h Weekly Re- 
porter, page 1, Full Bench Rulings, two ques- 
tions were put to the Full Bench. The first 
is immaterial to the presewt soit. The ses 
cond questiow was—" Bhugwan Lall in his 
life-time executed an ordinary sar-i-peshgea 
“ mortgage $n respect of his undivided shara 
“in a portion of the joint family propert} in 


is as fo.lows:—The queation 18 whether, uu- L“ ogler to raise money on his own account 
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“and not for the benefit of the family, Can 
“t the nephew of Bhugwan Lall recover from 
“the mortgagee, without redeeming the 
“ same, possession of the mortgaged share 
“or any portion of it?” The Fall Benoh 
held that “ upon the simple fact stated in the 
“ second question, Bhagwan Lall had no au- 
“thority, without the consent of his oo- 
“sharers, to mortgage bis ondivided share in 
“ a portion of the joint family property in 
“ order to raise money on his own account 
“and not for the benefit of the family. The 
“ facts nre not sufficiently stated to enable 
“ this Bench to say whether the nephew of 
“ Bhugwan Lall oan recover from the mort- 
“ gageo, without redeeming the same, pos- 
“ session of the mortgaged share or any por- 
“ tion of it.” 


Tp the case of Nuthoo Lall Chowdhry dis- 
posed of by a Division Bench of this Court 
(Kemp and Glover, J. J.) reported in XII 
Weekly Reporter, page 447, the question now 
before us was disposed of on the authority of 
the Full Bench Ruling in the case of Suda- 
burt Pershad Sahoo versus Phoolbas Kooer 
reported at ZII Weekly Reporter, page 1. 
The learned Judges say :—“ Nor can he (the 
“ purchaser) retain possession of Nirbhoy’s 
“ share, nor get back such portion of the 
“ money as would be represented by that 
“share, innamuch as the estate being joint 
“ and undivided, Nirbhoy had no right to 
“ burthen or alienate even his own sbare 
“ without the consent of all his co-sharers ;’’ 
and the Court sccordingly set aside the order 
of the Additional Jadge regarding the 
retention by the defendant of Nirbhoy’s 
sbare and the refund of purchase-money by 
Chedee. 


We have oarefully considered the Fall |’ 


Bench Ruling referred to in the above judg- 
tment, and are obliged to come to a different 
Opinion from the learned Judges who passed 
that decision as to the extent of the ruling 
come to by the Fall Bench. The Fall Bench 
certainly determined that a member of a joint 
Hindoo family conld not alienate his ondivid- 
ed share in the joint,family property in order 
to raise money on his own account and not 
for the benefit of the family 5 but they ab- 
stained from answering the second part of the 
question, vis., whether the legal heir could 
recover the whole or any portion thereof, 
giving as a reason for 8o doing that the facts 
were not sufficiently stated to, enable the 
Bench to come to an opinion on,the point 


Differing therefore as we do from the learned. 


pudgca who passed the decision jn fio case 
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of Nuthoo Chowdlry, as to the extent of the 
Full Bench judgment in the case of Suda- 
bart Pershad Sahoo, and considering the 
question before us to be one of very great 
importance to the public, we submit the fol- 
lowing question for the decision of a Fall 
Bench. Under the Mitakshara Law when 
a gon sues to set aside an alienation made by 
his father of joint ancestral property on the . 
ground that there was no legal necessity to 
justify the allenation, and it be proved that no 
legal necessity for such alienation existed, is 
the son entitled to recover his own share of 
the property only, or the whole, and on what 
terms 


. It appears to us that some consideration is 
due to the purchaser, and that it is scarcely 
equitable to apply to him the rule of “ caveat 
emptor.” Ifthe son, in an action against the 
purohaser in which his own father is neces- 
sarily made a defendant, succeed in having 
the sale made by his father declared illegal 
and recover the whole property without re- 
couping the purchaser, then the father, as a 
member of a joint Hindoo family, recovers 
his interest in the property and can imme- 
diately demand a partition, and, on its being 
made, will enjoy possession of his share of 
the property in spito of the purchaser whose 
money he has taken and spent, The father 
who is a defendant in the case will in fact 
get a joint deeree with his son who is the 
plaintiff, inasmuch as the property being 
restored to the joint possession of the family, 
consisting in the present case of father and 
son, the interest of the father as a member 
of the undivided family revives. 


The following are the judgments of the 
Full Bench — 


Norman, C. J.—( Bayley, Kemp, L. S. 
Jackson, and Mitter, J. J. concurring )—In 
this case the question referred for the deci- 
sion of the Full Bench was this :— Whe- 
“ther under the Mitakshara Law when a 
i gon sues to set aside an alienation made by 
‘his father of joint ancestral property on 
“ the ground thas there was no legal neces- 
‘í sity to justify the alienation, and it is 
‘proved that no legal necessity for such 
“ alienation existed, is the son entitled to re- 
“ cover his own share of the property only, 
“ or the whole, aud on what terms p” 


It ap to us that this question has 
been decided in the Full Bench decision to 
which reference is made in the order of the 
referring Judges. Sudaburt Pershad’s case 
adopta the role laid down in the Mitakshara 
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that the sale or mortgage of joint andivided | 


property ‘ig invalid if made without the 
consent of all the co-sharere, and not valid 
even for the seller’s own share when un- 
divided. 


The argument which has been addressed 
to na would tend to show that, if alienation 
is made by a father of joint ancestral pro- 
perty in a case in which no legal necessity 
exists, it might be treated og an alienation 
of the father’s separate share. 


But the Fall Bench case reported in 12 
Weekly Reporter, page 1, Full Benel Ral- 
ings, shows that, even if so construed, that 
alienation is invalid as against the joint 
family. A son, therefore, suing to set aside 
such alienation, is entitled not only to a de- 
claration that the alienation is void as an 
alienation of the entire estate, but void al- 
together even to the.extent of the share as 
to which the alienation is considered to be 
established, As a consequence of that de- 
claration, the-son suing on Behalf of the 
family may be éntitled to a deoree for posses- 
sion. Upon what terms that decree should 
be made, will, according to the decision of 
the Full Bench, 9 Weekly Reporter, page 
51l, depend on the equity which the pur- 
chaser may have to a refand of the pur- 
chase-money, or to be placed in the positiou 
of an incombrancer as against the joint 
family in the particular cage. 


Tt appears to me that there is no question 
raised on this reference which has not sab- 
stantinily been disposed of in the two cases 
already decided. 


Loch, J.—I accept the couclusion come to 
by the majorjty of the Judges who compose 
the Fall Bench, that the question asked in 
the reference has already- been disposed of in 


the Fall Bench judgments mentioned iu the | M 


judgment now delivered by the Full Bench, 
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The 28rd May 1871. 
Prat : 


The Hon’ble J. P. Norman, Officiating Chisf 
Justios, and the Hon’ble G. Loch, F. B. 
Kemp, L. B. Jackson and Q. O. Paul, 
Judges. i 


Arbitration award—Jadgmont—Ap- 
peal—Section 327 Act VIII of 1859. 


Case No. 741 of 1870. 


Special Appeal froma decision passed by ths 
Subordinate Judges of Sarun, dated the 14th 


February 1870, reversing a deviston of the 
Moonsiff of Sswan, dated the 13th August 
1869. , 
Lalla [shuree Pershad and others (Plaintiffs) 
Appdiants, 
COPE 
Hur Bhunjun Tewaree and others (Defendants) 
Respondents. 


Baboo Kishen Susoa Mookerjes for Appellants. 
Baboo Debendro Narain Bose for Respondenta. 


Case No, 868 of 1870. 


Special Appia om a decision passed by ths 
Offoiating Subordinate Judge of Jessore, 
dated ths 17th February 1870, affirming a 
decision of the Aloonnff of that District, 
dated ths 29thSoptember 1869. 


Sustes Churn Chackerbutty (Defendant) dp- 
pohani, 
TOTENA 

Taruok Chunder Chatterjee (Plaintiff) Ra- 
` spondent. 


Babos Kashee Kant Sein for Appellant. 


Badoo Dhowsnes Churn Duit for Respondent. 


- Àn award having been made mpon a referenca to ar- 
bitratton without the intervention of the the 
plaintiffs applied to the AMoonsiff, ın acooidanco with the 
terms vf Section 827 Act VIII of 1859. to be alluwad 
to file the award in Court, The application was at first 
refused on the ground thet the award had not detar- 
mined all the mattea referred for arbitration; but. on 
review, the Aloonsi® having consdeied all the objections 
taken to the award,—the malin one being that betora the 
award was made the defendants revoked their 
eter glad ye p E ade Mr ided that thera was no 
id ground for n orsing the award and - 
ly apheld it. $ : eee 


s 
Hero by Norman, C. J. and Jaokson, J. (Paul, J., 
ioe an appeal ley from the decision of the 


Per Norman, C. J., and Jackson, J—It is 
to an appellant to showy that a paper which hes 


+ 


opèn 
been 
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led Is not an award; bat if it be an award, and judy- | <«s 


ment be given in accordance with such award under the 
provisions of Seotion 827, such Judgment is final 


rer Eni J—When oe been filed and 
a ent an to 
Ladies tered aœ: ding e award, such jadg 


Per Loch aad Kemp, J. J.—A judgment drawn up in 
conforrolty with an sward is final, bnt a judementof that 
kind cannot be made when the fact of the award having 
been made with the consent of parties is disputed ; and 
in such a case the Court should refer the petitioner to a 
regular suit to try the validity of the award. If the 
Court lege to fy the whole canse on Its merits an 
anrea If the bois reject objections to the filing 
of the award, and judgment be drewn up in conformity 
with the award, such Judgmert is final. 


The firat case above-mentioned was referred to tha 
Bench by Loch and Hobhouse, J. J, 
with the following remarks :— 


Loch, J.—-Tnm is a case brought to en- 
force a private award under the provisions 
of Section 327 Aot VIII of 1859. The 
Court after calling upon the parties to show 
` cause why the award should not be filed, and 
disposing of the objection that was raised, 
directed that the award should be filed and 
enforced as an award made under the provisions 
of Chapter FI of the Code of Cred Procadura, 
and passed judgment in accordance with the 
terms of the award. 


We think that this case must be referred 
to the decision of a Full Benoh, because we 
find that there are conflicting decisions as to 
whether in such cases any appeal can be pre- 
ferred from the judgment of the first Court. 
Qn the one side, we find acase reported in the 
Gap Number of the Weekly Reporter, page 33, 
Miscellaneous Rulings one in VI Weekly 
Reporter, page 60, and one in XII Weekly 
Reporter, page 50. On the other side, we fiud 
a casein page 168, Marshall’s Reports, in page 
140, XI Weekly Reporter, and page 88, 
XII Weekly Reporter. 


The case reported in Marshall, page 163 
is n case Which was referred by Court to arbi- 
tration. But looking at the words of the 
law, we do not think that there is any differ- 
ence between one class of cases and the other. 
Where ajudgmentis given according to the 
award,——whether that award be given in a 
case which has been referred to private arbi- 
tration, or ina case which bas been referred 
to arbitration by order of a Court,—it appears 
to us that in either case no ap wul lie. 
Looking at the end of Scotion $27, we find 
these words:—‘‘If no sufficient cause be 
“shown against fhe award, thaaward shall be 
“filed and may be enforced, as an award 
‘made under the provisions of this Chapter.” 
Oa referring to Section 325 of that Chapter, 
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shall be given according to the award, the 
t judgment shall be final. ” 


It appears to us, therefore, that wherever 
the Judgment is in conformity with the award 
and is not altered in any way by the Court, 
the judgment of the Court is final and no ap- 
peal will lie. But.as there are conflicting 
judgments on the point, we refer the matter 
for the decision of a Full Bench with the ' 
following question :—~ 


When an award has been ordered to be 
filed, and jadgment has been given in acoord- 
anoe with it under the provisions of Section 
827 Act VIII of 1859, is such judgment 
open to appeal ? 


The ss20nd oases was referred to the Full Bench 
by Couch, C. J., and Aitor, J., with the fot- 
lowing remarks :— 


Couch, C. J.—Ixs tnis case there having 
been a reference to arbitration without the 
intervention of a Court and an award hav- 
ing been made, the plaintiffs made an ap- 
plication under Section 327 of Act VIII of 
1869 to thse Afoonsiff of Chowkee Magoorah 
that the award might be filed in Court. The 
application was at firat refused on the ground 
that the award had not determined all the 
matters referred ; but a review having been 
granted, the Aloonsiff considered the objec- 
tions which were taken to the award,—one of 
which was, to use the language of the Moon- 
eiff, that before the arbitrators completed 
their decision they had been repudiated by 
the defendants, or in other words, that before 
the award was made the authority of the 
arbitrators was revoked; and having con- 
sidered the objections fully, as appears in his 
judgment, he held that there was no valid 
ground for not enforcing the award, and di- 
rected “ that the suit be decreed in favor of 
“ the plaintiff; that the award of the arbitra- 
“ tors be upheld; that the plaintiffs do get 
“ from the defendants costa in this suit with 
“interest at one per cent.” Upon an ap- 
peal from this decision, the Subordinate Judge 
held that there was no appeal and dismissed 
it. Hence the present special appeal. 


In a case in XIIL Weekly Reporter, p. 85, 
it was held that where the first Court gavo 
jndgment in exact accordance with a private 
award that judgment wes final; and that the 
Subordinate Judge was wrong iv entertaining 
an appeal. But in page 50 of the same 
Volume, it was held that under Section 325 
the order for the exeontion of an award must 
be considered to be a decree of Court from 


we find—“ In every case in which judgment | which an appeal will lie. It is, however, to 


1871.] Full Bench 








be remarked upon this case that the words in 
Section 825—“ In every case in which judg- 
ment shall be given according to the award, 
the judgment shall be final,” are not noticed. 
In VI Weekly Reporter, p 83, Miscellaneous 
Rulings, it was held by a Full Bench that on 
order rejecting an application to file an award 
under Section 327 is not a decree and is there- 
- fore not appealable. An order that an award 
be filed is not a decres, and would seem for 
the same reason not to be appealable By 
Bection 327 the award when filed is to be 
enforced as an award made under tho previous 
provisions of the Chapter, that is, enforced 
according to Section 325, which saya that a 
poemon according to the award shall be 
al. 


In'this case the judgment of the Moonsiff 
was in accordance with the award, the objec- 
tion being to the award that it was invalid 
and ought not to be fled. The decision on 
this objection was by the order that the award 
should be filed, and the appeslis in reality 
againet that order. Under Section 327 there 
is no decree, and it would seem to follow from 
the decision of the Full Bench that there is no 
appeal. Butin VI Weekly Reporter, p. 60, 
Civil Rulings, it is said that on the allegation 
of want of consent of parties, an appeal lies 
from an order under Section 327 directing an 
award to be filed and enforced. As the objec- 
tion taken in the: present case was want of 
consent at the time tho award was made, it 
comes within that decision. I think the 
grounds of the decision of the Full Bench 
apply in the present case and that no appeal 
lies ; but as the authority to the contrary was 
not noticed by the Full Bench ond has not 
been overruled by it, I think we should refer 
to a Full Bench the question whether in the 
present case an appeal lies from the decision 
of the Aloonsiff. 


Aitter, J.—I concur in the order of refer- 
enoe proposed by the learnod Chief Justice, 
but I do so upon the gronnd that on appeal 
_is taken away in such cases by the expross 
provisions of Section 325. 


Tho following are tho judgments of the Full 
Bench :— 


Norman, C. J.—In apecial appeal No. 868 
of 1870, there was a :eference to arbitration 
without the, intervention of a Court; and an 
award having been made, the successful par- 
ties applied under Section 327 of Act VILI of 
1869 to the Moonsiff of Chowkee Magoora 
that the award be filed in Court. They also 
prayed at the same time that it should be en- 
forced. 
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‘The defendants objected, amongst other 
things, that before the award was made the 
authority of the arbitrators was revoked. 


The Moonsiff overruled the objection, di- 
rected the suit to be decreed in-favor of the 
plaintiff, that the award should be upheld, 
directed that plaintiff should get costs from 
the defondant, and (the suit being for land) 
that a memorandum should be sent to the 
Registrar. 

The defendants appealed to tho Subordinate 
Jadge, who thought that no appoal lay; and 
the question whether such appeal will lie has 
been referred to a Full Bench by Sir Richard ‘ 
Couch and Mr. Justice Mitter. . 


It seems to me material to observe thet in 
order to set the Court in motion and to esta- 
blish its jurisdiction, a party coming under 
Section 327 would have to show, first, that 
there has been a reference to arbitration; 
secondly, that an award has boen made; third- 
fy, that his application is within six months 
from the date of the award. 

The application would be, I suppose, by a 
petition verified. R j 

A notice would then issue calling on the 
parties to the arbitration, other than the appli- 
cant, to show cause why the award should not 
be filed. 


That cause might apparently be that there 


‘had been no consent to the reference, that no 


award had been made, or the like. If such 
party in showing cause should seek to in- 
troduce new facts and to rely on matters not 
appearing on the fuce of the petition of the 
applicant, he would have to bring thowe facts 
to notice by & verified petition or statoment 
on his own part. It appears to me that if 
the Judge should see that there was a real 
and substantial contest. betweon the parties, as 
to whether there had been a consent to rafer- 
ence or whether an award had been made, he 
should refuse to decide the matter on the con- 
fhoting statements or verified petitions of tho 
parties. He ought to treat it as a sufficient 
cause why the award should not be filed, and 
leave the applicant to his remedy by suit on 
the award. 


Tt seems to me that the only order which 
the Judge is empowered to mako under Seo- 
ton 327 is simply an order that the award 
shall be filed. » When the award is filed, it is 
to be enforced under the provisions of Chap- 
ter VI. Now the mode of enforcement of an 
award is by passing judgment and making a 
decree in accordanco with the award. e 
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judgment and decree which have been passed 


in the present case ap to be irregular. 
The oonditions under which judgment on an 
award is to be pronounced seem to be pre- 
scribed by Section 825. It is only in case the 
Court shall not see cause to remit the award, 
and if no application has been made to set 
aside the award, or if such an application has 
been made and refused, that the Court is em- 
powered to pass judgment on the award. 


I am disposed to think that an award filed 
under the provisions of Section 327 stands in 
precisely the same position es an awari sub- 
mitted to the Court under Section 320. In 
both cases, before passing final judgment, the 
Court is empowered by Section 322 to modify 
or correct the award; by Section 323 to re- 
mit the award for reconsideration, firat, if 
the award has left undetermined some of the 
matters referred to arbitration or determined 
matters not referred to arbitration; sssondly, 
if if is so indefinite as to be incapable of exe- 
cution ; thirdly, if an objection to the legality 
of the award is apparent on the face of the 
award; and lmiy, by Section 324 the Court is 
empowered to set the award aside in certain 
cases. i 


The judgment, if given acccording to the 
award, under Section 325 has a partioular 
quality,— it is final. But it should be observed 
that the judgment which is to ‘be final, is a 
judgment in accordanée with the provisions 
of Section 325. Now, suppose in a case of 
reference by order of Oourt, instead of allow- 
ing the parties ten days’ time in which to 
apply to set aside or correct the award, the 
Judge were forthwith without hearing ob- 
jections to the award to make a decree in 
accordance with the award, I think there can 
be no doubt but that such judgment and 
decree would not be such as is declar- 
ed by Section 325 to be final—See XH 
Weekly Reporter, page 401; Sunt Lall 
versus Baboojee, S. D. A. Reports, Agra, 1863, 
Volume II, page 42. l 


In the present case, the Moonsiff who was 
empowered by Section 327 to make an order 
that the award should be filed, instead there- 
of at once gives judgment that the award be 
enforced. at judgment is apparently not 
such a judgment as is contemplated- by Sec- 
tion 825. It may be suggested that although 
Sections 322, 323 and 324 provide ample 
means for checking irregularities and correct- 
ing errors in the award, there are no means 
of correcting the error if the Jadge in deal- 
ing with an application under Seotion 827 
comes to a wrong decision upon the ques- 
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tion whether the parties consented to the 
reference. 


It is clear that a judgmont on an award is 
not one fiom which no appeal lies. It is 
only if the judgment be 1 accordance with 
the award that the judgment is finel and can- 
not be disturbed. Therefore in order to make 
a finaljudgment there must be, first, an award ; . 
and secondly, a judgment in accordance with 
that award. It would follow that any ob- 
jections which go to show that there is no 
award would show that the judgment is not 
final. I think, for instance, that the defend- 
ant might object that the award was a for- 
gery, which is one of the objections in No. 
741 of 1870: that it was made by persons 
other than the arbitrators named in the sub- 
mission, as in the case reported in VII Week- 
ly Reporter, page 269. In such cases there 
would be no award in fact. 


So again, if a Judge were to treat a mere 
statement of account made by a parson hav- 
ing no authority at all as an arbitrator, such 
for instance as an account drawn up by the 
servants of a mercantile firm shewing the be- 
lances due to the partners as an award, an 
order for the filing of such a document would 
not make it an award. 


It seems tome to fcllow that if, after a 
valid revocation of their authority, persons 
who had been named as arbitrators were to 
pretend ta make an award, it would be open 
to a party, against whom ieee in accord- 
ance with that paper had been pronounced, 
to contend by way of appeal that the paper 
was no award in oonsequence of the absence 
of authority on the part of the persons as- 
suming to act as arbitrators to make any 
award. ; 


For these reasons, I would answer the ques- 
tion proposed in the affirmatire. 


No. 741.—In this case the appeal to the 
Subordinate Judge raised three questions :— 
first, that there was no mutual submission 
to arbitration, inasmuch as the two doou- 
ments put in es proving such submission on 
the part of the several parties differed in 
mutual point; secondly, that the defendant 
did not assent to the supposed agreement of 
reference ; thirdly, that one of the arbitra- 
tors whose signature purports to appear on 
the award knew nothing about the award; 
that he had not signed itand did not know 
who signed his name on the award; that his 
signature was a forgery. 


I think it clear that the objection that on 
those grounds there was no avard, was ons 
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which the appellant was not procluded from 
taking by any thing to be found in the 325th 
Section. 


The question put to us is in these terms— 
When an award has been ordered to be filed 
and judgment has been given in accordance 
with it under Section 827 of Act VIII of 
1859, is such judgment open to appeal? 
` I would answor the qaestion thus—It is open 
to an appellant to show that the paper which 
has been filed is not an award. If it is an 
award, and judgment is given in accordance 
with such award, such judgment is final. 


Jackson, J.—I agree to this answer. - 


Loch, J.—Thko question we have to deter- 
mine, as put by the Judges who made the refer- 
ence in case 741, is, when an award has been 
ordered to be filed and judgment has been 
given in arcordanea with it under the provi- 
sions of Section 327 Act VIII of 18659, is 
such judgment open to appeal ? 


It appears to me that the authority of a 
Civil Court under the provisions of Section 
327 Act VIII of 1859 is of a very limited 
character; for were it otherwise, the facility 
given by the Legislature to partics to havo 
private awards enforced by Courts of Justice 
would be open to grent abuse, and parties 
appearing as petitioners under the above Section 
would be in a much better nosition than other 
suitors. No doubt the Legislature has by the 
provisions of Section 327 shewn great consi- 
deration to parties who, instoad of coming into 
Court, settle their disputes by private arbitra- 
tion. But the law contemplates that there 
has been a bond fide award which is sought to 
be executed, and there can be none unlesg the 
partics were consenting toit. The law gives 
no countenance to fraud ; and yet the Civil 
Courts might do so wore the Judges to deter- 
mine under the provisions of Sestion 827 
questions relating to tho genuineness of the 
award, and no appeal were admissible from 
their decimon onthe matter of fact, asin othar 
cases where a docision on the fact is open to 
appeal. If the Civil Court under the provi- 
‘sions of Section 827 can entertain as an ob- 
jection to the enforoemont of an alleged award 
any question as to its being genuine or made 
«vith the consent of parties, and on the evi- 
dence before it determine in favour of the 
gonuineness of the award, and thon draw upa 
judgment iw conformity with that -award, 
which judgment is final, then there is room 
to fear that much injury may be done without 
zemedy. I have no doubt that a judgment 
érawn upin conformity with an award is final: 

Jat I think a judgment of tho kind cannot be 


made when the fact of the award having 
beeen made with the consent of parties is 
disputed. The law, so it appeara to me, oon- 
templates that an award of some kind has 
been made with consent of parties, which one 
or other of them seeks to have enforced; and 
therefore before a Civil Court can proceed un- 
der Section 827, the fact of an award having 
beon made must be admitted by the parties, 
and the objections which the Court can dispose 
of are objections to its being carried out as a 
decree of Court. When the fact of the arbi- 
tration is denied or the award is challenged as 
a forgery or collusive, the Court should, I 
think, holdits hand and refer the petitioner 
toaregular suit to try the validity of the 
award. If, however, it proceed to try the 
whole cause on its merits, an appeal would lie 
in the usual course, for the Court would in 
such case have tried questions which under 
tho ciroumstancos it hnd not authority to try. 
The objectiéns which may be raised to the 
filing of the award, and can be disposed of by 
the Court under the provisions of Section 327, 
are of a kind which relate to the carrying out 
of the award, such as subsequent arrangement, 
full satisfaction, payment, and the like; and if 
these objections be rejected and ajudgment be 
drawn up in conformity with the award, suoh 
judgment would, I apprehend, be final. 


Kemp, J.—I am of the same opinion. 


Paul, J.—No. 868 —This was an applica- 
tion under Section 327 of Act VILI of 1859 
to enforce an award made under a reference to 
arbitration outof Court. Acoording to Sec- 
tion 827, an application of this kind is re- 
quired to be numbered and registered asa 
suit; and this requisition having been duly 
observed, a notice was served upon the defend- 
ants requiring them to show cause within a spe- 
cifled time why the award should not be filed 
in Court. The defendants appearod to show 
cause. They apparently admitted the submis- 
sion to arbitration, but objected to the award 
on sovoral grounds. Some of these grounds 
were highly technical and frivolous, and were 
very properly disposed of by tho Moonsiff as 
untonable. The remaining grounds were le- 
vellod at the validity of the award, and in 
consoquence thereof three issues were fixed 
for trial :-— 


1st.— Whother the award was liable to te 
set aside on the ground of misconduct of the 
arbitrators? ° 


2nd.— Whether it was troe that the arbi- 
trators pronounced their decision after a re- 
dare of further proceeding by the defeh. 
Dre ap ? 
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ord,—Assuming that this was so, whether 
sufficient grounds existed for the repudiation of 
the arbitrators? 


Thesecond and third issues in reality resolve 
themselves into the first issue, as they equally 
with the first issue relate to misconduct im- 
puted to the arbitrators. It may be observed 
in ing that the ground of miscordnct es 
vitiating an award is ressly recognized in 
Section 824. The Moonsiff duly tried the above 
issues, and deciding them against the defend- 
ant upheld the award and decreed the suit in 
favor of the plaintiff. It would have beon more 
regular to have followed the course of proce- 
dure indicated in Section 327, namely, on 
deeming the cause shown insufficient to have 
ordered the award to be filed; then to have 
pronounced judgmont in terms of the award 
and to have drawn up a near ae 
The single order passed in the case is su 
stantially com of tho order, judgment, 
and decree which I have just mentioned as 
contemplated by the Code of Procedure From 
this decision of the Moonsiff an appeal was 
preferred to the Officiating Subordinate Judge, 
who, on the case coming on before him, held 
that no appeal lay and consequently dismiased 
it. From this decision an appeal was pro- 
ferred to the High Court This appeal came 
on to be heard before the Chief Justice and 
Mr. Justice Dwarkanath Mitter. Both their 
Lordships were clearly of opinion that no 
appeal lay from the decision of the Moonsiff 
to the Subordinate Judge; but they were 
indyoed to refer the question whether. an 
ap lies or not in conan of a decision 

ronoanced by a Division Bench of the High 
bourt (Steer and L S. Jackson, Judges, pre- 
siding), and ALe in VI brana raed 
Reporter, Civil Rulings, page 60, not having 
been noticed in nor overruled by a decision 
of the Full Bench reportedin VI Volume, 
` Weekly Reporter, Miscellaneous Rulings, page 

83. This reference, therefore, clearly raises 
the question whether the decaimons in VI 
Volume, Weekly Reporter, page 60, and in 
XILI Weakly Reporter, page 85, gre correct or 
- erroneous. 


In order to auswer the question, it is 
necessary to consider the various proceed- 
ings which are to be taken before an 
award made under a reference out of Court 
can be enforced. As previously remarked, an 
application to have the award filed \in Court 
must be first hade. On this application, 
notice issues to the parties against whom it is 
intended to enforce the award, calling upon 
them to show cause against the filing of the 
award. On cause being shown, a decision 


é 


must be come to in one of two ways; either 
that the canse shown is sufficient, in which 
case the award cannot be enforced in a sum- 

manner; or that the cause shewn is 
insufficient, and the application to have the 
award filed is ea The decision must 
conclude with an order either refusing or 
Sait og filing of the award. It appears 
to me that an order directing the filing of an 
award is not a decree in its ordinary significa- ` 
tion; and being in its nature a proceedin 
ancillary to the passing of judgment and 
devoe, it is an order made in the courseof a 
suit (commenced by an application) and relat- 
ing thereto prior to decree. Consequently, 
under the terms of Soction 863 of Act VIII 
of 1859, no ap lios from euch an order or 
from the decimon of the Moonsiff on which 
itis based. It is, however, contended on the 
authority of the case in XII Weekly Reporter, 
page 50, thatar order of this description is in 
reality a decree. If this were so, no further 
decree would be necessary under the provisions 
of Sections 327 and 325; but it appears clear 
that ynless an order directing an award to be 
filed is followed up by judgment and decree, 
no execution can issue. If the Legislature in- 
tended ‘to attribute to such an order the 
efficacy and force of a decree, the latter part 
of Section 827 would have been worded dif- 
ferently; it would have run thus—If no suf- 
ficient cause hus been shown against the award, 
the award shull be filed and enforced es ax 
ordinary decree under the provisions of this Act. 
This, however. is not the language of the 
Section ; and I have already shown that the 
order for filing an award is not a decree, 


The decision of the Division Bench r 

in Volume VI, Weekly Reporter, page 60, is 
mainly rested on an earlier decision of the 
same Division Bench, and on a more recent de- 
cision of a Division Bench, consisting of the 
late Chief Justice and Mr. Justice L. B. Jack- 
son therein referred to. The latter authority, 
f. «, the more recent decision, is of little or no 
weight with reference to the question submit- 
ted to us, as in that case the appeal was dis- 
missed on the ground that in the circumstances 
attending it no appeal lay. 


__ The former authority, namely, the earlier de- 
cision, has not been shown us. I am therefore 
ignorant of the reasoning contained in it, and | 
cannot test its ratio docidendi. 


+ 
The decision in VI Weekly Reporter, page 
60, considered independently of the reasoning 
which led to it, must be taken to have ruled 
that an appeal lies from an order deciding 
against the want of consent to the agreement 
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of reference raised by the defendant. I can 
find nothing in the proceedings prescribed by 
Act VIII of 1859 for the enforcement of an 
award made on a reference to arbitration out 
of Oourt, which warrants the conclusion 
arrived at by their Lordships in the case last 
cited. I must confess, however, that I en- 
tertain grave doubts os to whether Section 
. 827 intended to provide for the enforcement 
of an award, when the order of referense 
under which the same is based is disputed by 
the defendant. That Section seems to take 
for granted two things, namely, that the 
matter has been referred to arbitration and an 
award hnas been made, and then provides for 
the enforcement of such an award. I should 
say that the denial of an order of reference 
by the defendant ought to be considered 
‘‘ sufficient cause’ xhewn against the award 
within the meaning of Soction 337. The 
Judges of the Courts at Weetminster fre- 
quently refuse applications by way of motion 
for the enforcement of the terms of an award, 
when the points raised against the validity of 
an award are nice and diffloult, leaving the 
party applying to his remedy by action (see 
instances 18 L. J. Ex., 29, and 8 Meeson and 
Welsby, p.722). I do not see why, when serious 
questions of fact which go to the root of the 
award arise, or when dificult questions of law 
arise as to the validity or construction of an 
award, such matters should not be held to 
amount to sufficient cause within the meaning 
of Section 827. Ido not think when under 
Section 326 an application to file an agree- 
ment to refer to arbitration is met, on show- 
ing cause, by the statement of the defendant 
that the agreement is a forgery, the Civil 
Court would entertain and try the preliminary 
question of forgery so raised between the 
parties, The Civil Court would be quite 
justified in holding, and would doubtless hold, 
the denial of the defendant to be sfBcient 
cause against the agreement, and Icave the 
party applying to his legal remedy. If 
this be so, there is no reason for holding 
that the cause to be shown against an award 
made on an agreement to refor out of ‘Court, 
which may traverso (amongst other matters) 
the making of the agreement to refer, should, 
so far as this traverse or donial is concerned, 
be different to and of wider operation (so as 


$ 


to necessitate the raising and trial of an issue 
thereon), than the cause which may be shown 
under Section 306 as regards the same tra- 
verse or denial. Moroover, our Indian Legis- — 
lature, which guards most carefully the 
interests ot the revenue th matters of ‘litiga- 
tion, could hardly have intended that tha 
right to recover possession of landed property 
of great value ander a disputed award should, 
with all the intricate issues of law and fast 
relating thereto, be tried in a summary 
manner upon and pursuant to an application 
engrossed on a stamp of 8 annas. Unless 
such a construction be put on the terms of 
Section 327 as would exclude the trial of all 
sorts of difficult questions of law and fact 
which would arise in an action upon an award 
disputed by the defendant, and would limit 
the operation of that Section as far ds judicial 
decision is concerned to the determination of 
canses and matters specified’ in Soctions 324 
and 325, the decision of. Subordinate Courts 
pronounced in the course of summary pro- 
ceedings on matters arising out of a contested 
award would stand on a different footing from 
decisions of the same Oourt in regular suits 
and relating to the same matters,—the former 
being conclusive and final, and the latter in- 
conclusive and open to appeal. This enomal- 
ous state of things furnishes an additional 
and forcible argument in support of the con- ` 
tention suggested with reference to the words 
“sufficient cause’ in Section 327 and gene- 
rally to the terms of that Section. , 
Having regard to the: appeal addressed to 
us, in the interests of justice, by the pleaders 
who have argaed the affirmative of the ques- 
tion submitted, against the inexpediency 
and injustice of laying down a rule of law 
which would hold as conclusive a single judg- 
ment in matters of vital importance, bearing 
in ‘mind that it was assumed in the case in 
VI Weekly Reporter, page 60, that a Subor- 
dinate Court “was competent to decide in a 
proceeding under Section 327 the issue of 
agreement or no agreement to refer to arbi. 
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tration arranged out of Court but disputed 
in Court, and believing it possible that on the 
basis of this assumption the argument against 
the injustice of concluding parties by a single 
judgment might have prevailed so to have 
led to the decision in that case, I have been 
‘in a manner forced to consider what construc- 
tion should be put on Section 327. I trust 
the construction I have suggested, and the 
consideration I have bestowed on Section 827, 
will have the effect of eliminating what I may 
be permitted to designate the disturbing ele- 
ment already adverted to as existing in the 
case in Volume VI Weekly Reporter, page 
60, and of allaying the contentious anxiety 
felt in the cause of justice and expressed in the 
course of-the argument adduced in support of 
the right of appeal againat which I am about to 
decide. On the whole, then, for the reasons 
I have given, as wall as fot the reasons ad- 
vanced by both their Lordshipa the Chief 
Justice and Mr. Justice Dwarkanath Mifter, I 
am of opinion that the decisions in Volume XII, 
Weekly Reporter, and Volume VI, Weekly 
Reporter, so far as they are relevant to the 
question before the Oourt, should be exprossly 
overruled, and the question submitted should 
be answered in the negative. 


No. 741.—The question submitted in this 
_ Case i8 :— 


When an award has been filed, and judg- 
ment given in accordance with it under the 
provisions of Section 827 of Act VII of 
1859, is such judgment open to appeal ? 


Section 827 provides :——If no sufficient cause 
be shown against the award, the award shall 
- be filed and enforced as an award made under 
the provisions of this Chapter. 


The provision for passing judgment is ocon- | 


tained in Section 325, whioh in substance 
states that if the award be upHeld, the Court 
shall proceed to pass Judgment ascording to 
the award. The same Section farther enacts 
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that in every éase in which judgment shall 
be given according to the award, the judg- 
ment shall be final. In the present case, 
judgment was given socording to the award; 
if is therefore final. If this was the only point 
intended to be referred, it is wholly unneces- 
sary to discuss any decisions on the subject, | 
asthe words of the law are perfectly clear. 
My answer, therefore, to the question submit- 
ted is, that the judgment given according to 
the award is final and not open to appeal. 


If it was intended to submit in this case, 
for the consideration of a Fall Bench, the 
question referred in special appeal No. 868, 
as to whether an appeal lies from the decision 
of a Moonsiff directing the filing of an award 
made under 2 reference out of Court. I desire 
to refer to my judgmont in the last cose in 
which I have considered at some length this 
question for the proper answer, namely, that 


no appeal lies. 


In this case I observe that the Moonasiff, 
after having allowed oral evidence to be ad- 
duoed on the subject of the issue whether the 
defendant consented or not to refer matters to 
arbitration, decided upon such evidence against 
the defendant and held that he had oon- 
sented. 


If the views I have expressed in the last 
case with reference to the meaning of Section 
827 are correct, the denial by the defendant 
of the submission to arbitration should have 
been held to amount to suficient cause shown 
against the award, so as to have stayed further 
action on the part of the Court. 


As, however, no appeal lies in this case, any 
error which has boen committed cannot be 
rectifled by this Court sitting as a Court of . 
appeal, a 


If the parties consider the position I have 
advanced tenable, they will probably take 
proper steps to have the decision of the Moon- 
siff set right. l 


2 
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The 17th April 1871. 


Present : 


f 


The Hon'ble J. P. Norman, Offetating Chis 
Jxsivcos, and the Hon’ble G. Loch, H. A 
Bayley, A. G. Maopherson, and Dwarka- 
nath Mitter, Judges. 


Reversionary interest — Hrecution — 
Heotion 203 Act VIII of 1859. 


Oase No. 407 of 1870. ` 


at Appeal from a decision passed by the 
Subordinate Judge of Hymensingh, dated 
the Tih December 1869, reversing a decision 
of the Moonnf of Nickles, datod the 12th 
Apres 1869. i 
‘ 


Ram Obunder ee (Plaintif) Appel- 


Pa 3 


Cer ous * 


Dhurmo Narain Chuckerbutty (one of the 
Defendants) Respondent. 


Baboo Hom Chander Banerjee for Appellant. 


Baboos Romesh Chunder Miitor and Lulet 
Chunder Sein for Reapqndent. 


The interest of an heir according to Hindoo Law ax- 
pectant on tha death of a widow in possession is not 
property, but a mere expectancy, and therefore is not 
rendered lable to attachment and sele in execution of 
a decree by ths 205th Section of Act YIO of 1889. 


This oases was referred to the Full Benoh by 
Phoar and Mitior, J. J., with the following 
remarks :— - i 


Phear, J.—Ir the decision of a Division 
Bench, reported in KIT Weekly Reporter, 
age 54, be corroct, then the judgment of the 
wer Appellate Court is right. But we feel 
ourselves unable to conour in this decision. 


Speaking for myself, I have been accus- 
tomed, when sitting in tho other side of the 
Court and thefo dealing with execution cases, 
to consider that the reversionary right of an 
heir to the last male holder of immoveable 
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property expectant on the death of a Hindoo 
widow in possession did not constitute such 
property as could be attached and sold in 
execution of a decrees. The right, such as it 
is, appears to us to amount to nothing more - 
than an expectation, and to be in nowisea 
vested interest. We believe that there have 
been rulings made after argument going this 
length on the original mde of the Oourt, 
though we are not at this moment able to lay. 
our hands upon a report of one. Of course, 
if the so-called heir voluntarily sells his 
reversionary right on his succeeding to the 
property (if he does so), a Court of Equity 

ill compel him to fulfil his contract. But 
such a case differs fundamentally from the 


one before us. 


If, however, the decision referred to be 
correct law, then it seems that there remains 
at least one issue of fact necessary for the 
complete determination of the case between 
the parties which has not yet been tried by 
the Toe Appellate Caurt; and we ought 
therefore to send beck the case for the pur- 
pose of having this tried. 

Under these circumstances, we think 
that we are obliged to have recourse toa 
Full Bench for guidance; and having regard 
to the facts of the present case, we shall put 
our question into the following shepe :-— 


A is proprietor in possession of a certain 
share in specifled property. Bis in the en- 
joyment of the remaining share of the estate 
of a Hindoo widow, ¢. ¢, as the widow of C, 
deceased, the last presiding proprietor there- 
of. , 


Would A, iu the event of B dying in his 
life-time, be thə immediate heir of O in 
respect of the share enjoyed by B? Does an 
attachment of the whole property in execution 
of a money decree against A, followed by sale ` 
of the rights and interests of A in that pro- 
perty, paes to the purchaser the expectant or 
so-called reversionary right of A to the share 
which is enjoyed by the widow, and give him 
a good title to possession of it on the oocur- ' 
rence of the death of the widow? 


of the Full Bench was delivered 
as follows by— 


Norman, C. J.— We are all of opinion that 
the interest of an heir, according to Hindoo 
Law, expectant on the deatheof a widow in 
possession is not property. If is a more ex- 
pectancy, and thtrefore not rendered liable to 
attachment anf sale in execution of a decrees 
by the 205th Section of Act VIII of 1859. ~ 
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This point was considered after very full 
a nt in a case reported in Yolume, Il 
Indien Jurist (N. 8.) page 277, (Bhoobun 


1 


© © Ordinary Original Orri Jurisdiction. 
= The 24th June 1867, 
Present : 

The Hon'ble J. P. Norman, Judge. 
Bhoobun Mohan Banerjee, Pisiztif, 
parsis 
Thakoor Does Biswas, Defeadani. 

Ths Adeocoais General and Hyde for the Plaintif. 
Kennedy and Broughton for the Defendant, 


Norman, J.—Ma. Kxgporepy on bebalf of the dalend- 
ant moved to set aside.an older made this Oourt on 
the 26th of Aprl last, prohibiting the defendant from 
ahenating the property mentioned in the tabular state- 
ment annexed to the sald orde: and another order dated 
the lath of Alay directing the Sheriff of Caloutta to sell 
the above-mentioned property, and that the Sheriff 
might be from to sel the pro- 
party. : 


The plaintiff, having obtained a decroe in this suit 
for rupees 8,040 for debt and rupees 215-8 for costs, 
presented to this Court a petition under Section 218 for 
the ettachment of a number of honses described as '' be- 
longing to the ostate of the late Ra«money Domes,” 
and obtained an order for thelr attachment under Bec- 
tion 285, prohibiting the defendant from allena the 
same E EE TE that order the 

Toperty atta as “ the revermionary right of the de- 
£ fendant in the following properties,” mentioning the 
hoyees in detail 


The inventory does not contain a specifloation of the 

endant's share or interest therein to the beet of the qp- 

a beligf and so far as he has beem able to nscortaa 

the seme, as required by Section 218 Thisis a grave 

. A debtor whose property may be rold under 

a loose description of this sort might sustain great injury 

by it. If en BY epee had been made to stay the sale 

on account of this defect in the piooeeding, I should 

ee compelled the plaintiff 
pay any costs of ar cocasioned by the application. 


died in 
mother, each leaving one ton. 


On the death of Hasmonsy, she was susceeded 
mutty Puddomoney Dosses and Sreemutty Juggodumba 
Dosace, ths daughters of Raj Chander Doma, 


Takoor Doss Biswas is one of the sons of Juggodumbe 
Dosees by ber husband Mothoor Mohun Biswas. After 


by Sree- 


the death of his mother and aunt, he will apparently be 
entitled to succeed to the Toon their pos- 
sesion as a hair jointly with the sons of his mother 


and her sisters who shall then be living 


Mr. Kennody Soutended that the so-called reversion- 
ary interest of Takoor Dom was a fhore expectancy, and 
as such could not be attached m emroution of a dosree; 
and he referred to a œse decideg by Mr Justice 
Maeopherson,— Kora] Koonwar seras Kemul Koonwar, 
VI Weekly Reportar, p. 64, 
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Mohun Banerjee versus Thakoor Doss Bis- 
was) in which the Court on ‘the original 





The Advooate General contended that the defendant 
has property in the houses mentioned m the inventory, 
which, under the 201st and 205th Sections, is liable to at- 
techment and sale in execution of the decree. The 
Advocate General also took a prelimi objection that 
the defendant had no interest in the question and no t 
to object to the attachment; that if the sale took p 
and the attachment snd sale were not warranted by Act | 
VII, nothing rould pase and his Interest would not be 


I think that there is nothing whatever in the second 
point. If the defendant's interests were now sold, it 
would only realize a very small mim. Even tf there 
were no chance of a surplus, he would have an interest 
in seeing that the pro was sold mm sucha manner 


as to pay his debts. On that ground in Pinches sereus 
Harvey, I Queen’s Bench s, p- B68, it was held 
that a defendant whom a fiat m toy had 


luel was not ualifled by want of interest from 
moving to set aside an execution on a judgment regu- 
Ialy emtmed u a warrant of attorney on the 
ground of bed faith. But there ls Anea ore on 
which I think ke is at liberty to come in objeat to 
the attachment. Itappeare to me that-if he allowed 
the execution to go on without taking ary objection to 
1t, and permitted his oreditor to gøt satisfaction by a 
sala, it might hereafter be fairly contended that he was 
precluded frem objecting that nothing pamed under a 
sale which he had tacitly allowed, of which he had 
elected to take the benefit, 


e [now come to the main tin the case. Danghters 
take the 


inheritanos in ult wf male issua,—Cole- 
gay Digest, Book V, Sections 419 and 420. Gene- 


father to the detriment of the other heirs of ber fathar— 
Bee Macnaghten’s Hindoo Law, Volume 2, pages 2324 and 
282; Mussamut Gyan Koon vermis Dookhun Sing 

4 Balect Re page 880, But It n y la 

down that she may make a gift (of a Hmited portion of 
ee } to a son on account af his filial plety— 
Colebrooke's Digest, Book V, Section 853 and notes to 
Beotion 860. She hes also apparently a power similar 
to that of a widow to sell or charge the pro in 
case of necesaity for the payment of the debts of her 
ormanos of her 


's Hindoo Law, Volume I, page 140, the 
of a hter is treated as larwer then that of a widow. 
It is in out down by oe the texts relating to 
E EPA Bs oo as 

ply gen y to the case of women who take 

ity (other than stridhon) by inheritance. — Bes = 
Chapter section 2, verse Bi, and the opi- 

nions of the pundits i the casa last cited. 
daughter's estate onnnot be sald to be a mere hfe estate, 
as it has been trestal by Sir F. Macnaghten’s Consider- 
ation on Hindoo Law, 67. As heiress for the time 
= on, eae eee onure 
estais. er position appears to strictly us to 
that of a widow. oe it bas beak daarnaa that a 
Hmdoo widow has nota mere life interest, that the 
whole estate alee tires are vested in her, absolutely 
for some purposes, though in some respects for a quali- 
fled Interest—See Sreemutty Jadoomoney Debes versus 
Seroda Prosonno Aookerjoe, I Boulnouw, p. 128; Judgment 
of Bir ae Dep TL ae Gol Boa selectins 
Degumbar Bouln 198 and ; Cossinath 
Bysaok versus Harioacuilines Clarke's Addi- 
tional Cases, p. 91; Katama Netochiar versus the Rajah of 


Shi * TX Moore's Indien Appeals, p 
In Hurry Doss Deit versus B M U poorna Da, VI 


~ 





` a W, By P. Cu p LO 


t 


" 1871] 


Full Bench 


mide followed a previous decision of Mr. 
Justice Oampbell and Mr. Justice Macpherson 





Moore's Indian Appeals, pp. 488-445 the Privy Com- 
oil hald that whether or not daughters stand in the same 
situation as a widow with regard to the right of dispo- 


. mton of the property, they at all events stand in the 


same situation as to their right of administration and 
right of enjoyment of the property for their own lives . 
and on that ground the Court refused to act upon the 
Fuindples which are applied in Courts of Equity in 
England for securing m the public funds property to 
which one person is entitled in possesion and another 
in 1emainder. 


Until the death of a daughter itis not known who 
will suoeed ber. In the oase mow before me the defend- 
antis not the immediate helr in expectancy of either his 
mother or his aunt. The whole property will'go in the 
first Instance to the sister who shall survive. After the 
death of such surviving sister, if the sisters were married 
when the property devolved on them the surviving sons 
of all the sisters will take equally per capita. Those 
to whom the property may go will take as heirs of their 
grandfather. Til the event happens on which the prò- 
perty devolves, the several alsters’ sons are merely ex- 
pectant heirs Ordinarily the possibility of succeeding 
in a mare expectant heir is no property; and that is so 
here unless the peculHar inchoate interest by birth of an 
heir according to Hindoo Law is a present Interest which 
places him in a position different from that of the heir of 
an estato tal according to English Law. Hindoo Juriste, 

~ whoee opinions are recolved as law in Bengal, lay down 
that the expectant interest of a son,in other words 
what has bean called the inchoate right of mbheritance 
by birth, ts not property—~See Dyabhaga, Chapte I, 
Sections 18, 14, 15, 18, 19, 26, 80-88, 89, 42 In those 
passages it is distinctly declared that property is not 
vested in sons while the father lives: they have no 
ownership while their father is Hving. 
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to be found in Volume VI, Weekly Reporter, 
page 34. 


The case will go back to the Division Bench 
for trial 





The oases of Upoorna Doesee in fact goes a long way 
to show thet daughters sons have no property in the an- 
cestral estato while the daughters are alive. They oan- 
not interfere, or call on the Court to interfere, with the 
management of the property by the daughter, unless — 
there is manifest danger to the estute from the mode hr 
which the daughter is dealing with it. Itis olear that 
if acting within the limits of her authority, a widow 
thinks fit to alienate any particular portion of the pro- 
perty, she hes a right to do so without the assent of the- 
heirs. No heir, no allense of an expectant heir, could 
mterfere and be heard to my—“ I obfect to your sell- 
“ing this house, this land; or this piece of Government 
“paper. Sell something else.” Within the limits of 
their powers, whether these are exactly tho same as 
those of the widow or not, daughters are In the same 
positions as the widow, 


It is therefore not only a mere conhnugency whethee 
the defendant will ever take as heir, but it is also un- 
certain what he will take if he ever doos succeed as helr. 
The conclusion at which I arrive is that the defendant 
is merely an axpectant hetr, and that he has not any 
property in the ancestral estate now in the possession 
of his mother and aunt. 


I am informed by Mr. Justloe Macpherson that the 
case reported in the VI Weekly Reporter, p. B4, was do- 
cided after time taken by the Oourt and that it was 
very fully considered. 


As I entirely agree with the view taken by the Oourt 
in it appellate branch in that oase, it only remains for 
me to say that the attachment and order for sale must 
be set aside with costs and the Sherk restrained from. 
selling the property. 
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The 17th April 1871. 


Present: 
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plaintiff, who is a purchaser from the semindar, sued 
for a kubooleut, fram the tenant who is still in posses- 
sion. Hxtp that the plaintiff was not entitled toa 
kubooleant as the tenant might be perfectly willing, so 
far as was known, to perform the servies which he was 
required to render. 


* The Hon’bla J. P. Norman, Officiating Chief Per Norman, C. J.—As a general rule, the helder of 


Justice, and the Hon’ble G. Loch, H. Y. 
Bayley, A.G. Macpherson, and Dwarka- 
nath Mitter, Judges. 


K.ubooleut—Share-holders—Frac- 
tional shares. 


Case No. 1798 of 1870 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the 7th 
June 1870, reversing a decision of the 
Deputy Collector of that District, dated 
the lst March 1870. 


Indar Chunder Doogur (Plaintiff) Appel- 
lant, 


CETIS 


- 


Bindebun Beharee (Defendant) Respond- 
ent, 


Baboos Hem Chunder Banerjee and Deben- 
der Chunder Ghose for Appellant. 


Baboo Bama Churn Banerjee for Respond- 


ent. 


In asuitin whieh the semindar sought to recover 
posession with mesne profits, the tenant declared the 
land to be rent-free. Ths decree gained by the zemin- 
dar declared the land to be mill, but refused to give 
possession and meme profits, and tt declared the de- 
fendant entitled to possesion so long as he performed 
the service for which the land was granted, but thet 
on his failure to do so the xemindar might resume the 
land. The xemindar did not resume; but the present 





a tenure cannot be sued by owners of fractional shares 
in the superior tenure for seperate kubooleuts according 
to the proportions to which they allege themseives to 
be entitled In the superlor tenure. 


Per Miter, J.—The share-holders of an‘ undivided 
estate have no right to divide a holding or tenure with- 
out the consent of the tenant. The payment to each 
ahare~holder of his quota of the rent is of itself no 
evidence of such consent; although whan coupled with 
other facta and circumstances, it may justify a Court 
of juétlos in coming to the oomolusion thet the tenant 
actually consented to the division of his tenure into a 
correspomding number of distinct holdings. 


This case was referred to the Full Bench 
by Kemp and Glover, J. J., with the 
following remarks :— 


Glover, J.—I Do not see how we can 
(ander the Court’s Rules of Practice) avoid 
sending this oase to the Fall Bench. 


The point for decision is whether a suit 
by the owner of a fractional share.of an 
undivided estate for a kubooleut will lie. 


In Niddee Ram Sircar versus Dhun- 
kishen Bhuttacharjee (VI Weekly Reporter, 
58) it was decided by Bayley and Sambhoo- 
nath Pandit, J. J., that such a suit coald be 
brought. 


In Soornt Soonduree Debia versus Messrs. 
R. Watson, and Co. (XI Weekly Reporter, p. 
25) Norman and E.-Jackson, J. J., held that 
nothing in Aot X of 1859 gave authority 
to = party entitled to a fractional share of 
an undivided estate, though he might be 
recelving a definite portion of rent from the 
tenant, to maintain a suit for a kuboolent in 
respect of suck undivided share. 


Bat in Otdoy Ohunder Dhur vereug 
Kaloo Tara Dassee (XI Weekly Reporter, p, 
j D 
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893) Bayley and Dwarkanath Mitter, J. J., 
ruled that where no partition had been made 
between several landholders, no one of the 
co-parceners had a right to sue for a kuboo- 
leat for his own fractional share. The 
question, however, as to whether the tenant 
had been paying rent separately to the oo- 
paroener suing for a kuboolent did not arise 
in this oase. ; and the two precedents are 
not therefore absolutely opposed to each 
other. 


In the case of Gunganarain Dass versus 
Sharoda Mohun Roy (XII Weekly Be- 
porter, page 81) Macpherson and E. Jack- 
son, J. J., held that a suit by one of seve- 
ral joint proprietors to recover a certain 
proportion of rent said to be payable by 
defendants will not lie in the absence of the 
other joint proprietors, unless the defendants 
have paid their rents to the plaintiff sepa- 
rately or have agreed to do so, 


The last reported case is Romanath 
Ruckhit versus Chand Huree Bhooya (XIV 
Weekly Reporter, page 482) in which the 
learned Judges (Bayley and Paul, J. J.,) fol- 
lowed the ruling in Gunganarein Dass versus 
Sharoda Mohun Roy. 


They did not think it neoessary to refer 
the point toa Full Bench, although there 
was a conflict of decisions on the subject, 
because as Mr. Justice E. Jackson had seen 
reason to change the opinion he had come 
to in the case of Soorat Soonduree Debia, 
the decison in that oase was that of one 
Judge only (Mr. Justico Norman). 

I do not see what difference this makes, 
The decision in the case of Soorat Soon- 
duree Debia has never been re-viewed, but 
remains to all intents and purposes a bind- 
ing decision, notwithstandic® that one of 
the learned Judges who took partin it saw 
Kfterwards reason to change his opinion, 


And so long as this decision stands, it is 
undoubtedly in direst conflict with the other 
decisions noted above, and especially with 
that of the 8th of December 1870 (XIV 
Weekly Reporter, page 482.) 


Under these circumstances, I think that 
we ought to refer the present case to a- 
Fall Bench. 


Kemp, J.—There certainly is a conflict 
in the deolsions. I have no objectton to the 
case being referred to the Fall Bench. 


The following are the judgments of the 
l Full Beach :— 


Norman, C. J.—In the present case, the 
defendant appears to be holding 18 beegahs 
of land under a tenure the conditions of 
which bind him to render certain services 
to the xemindar as a bearer. The semindar 
brought a suit against the defendant who 
set up that he held his land as lakheraj, or 
rent-free. The decree of the Appellate 
Court declared that the mf@l rights of the 
semindar had been established ; that the de- 
fendont’s claim to hold lakheraj should be 
set aside; that the xsemindar’s claim for 
khas possession and wassilat should be dis- 
missed ; and further declared that if the 
ryot, that is, the defendant in the present 
case, failed to perform service as a bearer, 
the semindar would be at liberty to resume 
the land. 


The present sult is brought by a person 
who purchased a 10 annas share of the 
putnee, and a one anna share of the zemin- 
dares to which the defendants tenure was 
subordinate. The suit is brought for the 
purpose of obtaluing a kubooleut for 11 
annas ef his proportion of the jamma or 
money rent, which he supposes to be assess- 
able on the land which was in the defend- 
ant’s possession as service land, service not 
belng now required of him. 
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The point referred for our decision is |to pay to the several proprietors according 


this g=- 


“ Whether a suit by the owner of a frao- 
u tional share of an undivided estate for a 


“ kubooleut will lie.” 


A tenure isan entire thing. The obli- 
gation to pay the rent reserved upon 
the letting of land or in reapect of the 
tenure of land by a ryot is either a contract 
or an obligation in the nature of a contract 
to pry the rent. The obligation is single 
and entire. A tenant is not liable to have 
an entire tenure sub-divided and split up 
against his own will and to his own pre- 
judice, by any act on the part of the persons 
to whom he is liable to pay rent, Again; 
the contract or obligation to pay rent asa 
single sum cannot be split up and sub-divided 
and converted into several obligations to 
pay different proportionate parts of the sum 
to different individuals at the will of the 
party to whom the rent is payable. But 
if all the obligors to whom the entire rent 
is payable could not, against the will of the 
tenont, increase the burden of the obliga- 
tion by compelling the ryot to pay to severnl 
persons at different places and in separate 
proportions, much less can one share-holder, 
who could not in absence of the others even 
sue alone to enforce the original obligation, 
maintain a suit to compel the ryot to pay 
him a proportion of the debt. If such a 
guit sould be maintained, the greatest in- 
justice would be done to ryote. A ryot’s 
undertaking is to pay his rent simply, not 


to their shares. The ryot sued by a person 
who alleges himself to be entitled to a parti- 
cular share of the rent has no means of: 
knowing what are the mghta of the difer- 
ent oo-proprietors as amongst themselves. 
If he were sued and compelled to enter into 
a koooleut for 8 annas of the rent by one 
flud 
that he had no answer when sued ty 
another who alleged that he had a 10 annas 


share. I may say that since I have sat in 


co-proprietor, he might afterwards 


this Court, I have seen several instances in 
which ryots bave been compelled by pro- 
ceedings of an analogous character to pay 
18 annas in the rupee, 


t 


I think it clear that, as a general rale, the 
holder of a tenure cannot be sued by owners 
of fractional shares in the superior tenure 
for separate kubooleats according to the 
proportions to which they allege themselves 
to be entitled in the superior tenure, 


In the case before us, for aught that I 
know it may be that while the 11 annas 
share-holder represented by the plaintiff 
wants a money rent, the 5 annas share- 
holder may desire to be cartiedin his 
palkee. 


I do not mean to say that, where a fiac- 
tional share of an undivided estate is held 
by the subordinate tenant as a separate 
tenure, a suit for a kubooleut in respect of 
such fractional thare of such estate will not 
lie against the tenant. Nor do I conteng 


24 Full Banch 


that the several -owners of shares in a 
semindaree may not sue seperately for pro- 
portions of rent payable to each of «ach 
owners in cases where the facts give rise to 
the presumption of an agreement by all 
parties that’the rent should be paid in separ- 
ate fractional shares tò the several partios 
interested. | 


The party who caused this reference must 
pay two gold mohurs as costs. 


3 


Loch, J.—I desire to add a few words. 
It appears to me that looking at the facts 
of this case, as they are now disclosed to us, 
wo ought not to answer the question which 
has been referred to us because it does not 
arise in the present case. 

The semindar sought to recover posses- 
sion, with mesne profits. The tenant declar- 
ed the land to be rent-free, The decree 
gained by the zeminder declared the land to 
be m&l but refused to give possession and 
mesne profits, and it declared the defendant 
entitled to possession so long as he perform- 
ed the service for which the land was grant- 
ed, but that on his failare to do so the semin- 
dar might resume the land. There the mat- 
ter rests. The xemindar did not resume, 
Bat the plaintiff, who is a purchaser from 
the szemindar, comes in and asks for a ku- 
booleut from the-tenant who is still in pos- 
session, and perfectly willing, so far as we 
know, to perform the service which he is 
required to render. 


Under these circumstances, the question 
which has been referred to us ‘does not arise, 
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end I think we should decline to answer it. 


Macpherson, J.—The circumstances be- 
fore us are so peculiar that the general ques- 
tlon referred to us can scarcely be said to 
arise at all. I therefore desire to limit my _ 
answer to the particular case which is now 
before us. It is clear the plaintiff cannot 
be entitled to & kobooleut as Mr. Justice 
Loch has shown. 


Bayley, J.—1 am of the same opinion 
with Mr. Justice Loch. I also think that 
the question referred does not arise on the 
facts stated in the plaint or in the decree. 
Upon the facta as stated by the Chief Jue 
tioe, I think it clear that a sult as brought 


Ín the present case would not Ile. 


Mitter,-J.—I oonour in the opinion ex- 
pressed by Mr. Justice Loch. The point 
referred to us does not arise on the facts 
admitted by the plaintiff, and I do not there- 
fore think myself bound to express any 
opinion upon it I wish to state, however, 
that as a matter of principle, the share- 
holders of an undivided estate have no 
right to divide a holding or tenure without 
the consent of the tenant, The payment 


+o each share-holder of his quote of the 


rent {a of itself no evidenoe of such consent ; 
although when coupled with other facts and 
olreumstances, it may justify a Court of 
justice in coming to the conclusion that the 
tenant actually consented to the division of 
his tenure into a corresponding number of 
distinct holdings. 


APPEALS FROM ORIGINAL JURISDICTION. 








The 24th January 1871. 
Present : 
The Hon’ble J. P. Norman, 


Justis, and the Hon’ble J. B. Phear, Judge. 


Agreement —Limitation—Olauses 10 
and 16 Section 1 Aot XIV of 1859. 


On Appoal from the decision of the Hon'ble W. 
Marthy, exercising the Ordinary Original 
Cioni Jurisdiction of the High Court. 

8. J. Leslie (one of the Defendants) Apps- 

lant, 


persus ‘ 


Ponchanun Mitter (Plaintiff) Respondent. 
Mr. Hyds and Mr. Evans for the Appellant. 
Hr. Phillips for the Respondent. 


executed before the 


ne whieh he entered into the servico of the de- 
an 
other things, to advance the sums of 


neha ogee coeur T Er sryzag 
nea le ee ee cus 7 a lien on 


tract in writing signed by the 
thereby withm Clause 10 Section 1 Act XIV of 1859; 
and aa OA dorama i ORT not cau EA sehr ae 

i itation applical le to it 


- is 6 years under Clause 16 of that Section. 


Tus wasa suit by the plaintiff founded on 
an agreement, dated the 9th April 1864, the 
terms of which ran as follows:— © 


Articles of agreement made and entered in- 
to butween Shep John Leslie of Calontta, 
solicitor of the Punchanun Mitter 
of Baranossey Ghose's Street in Calcutta of 
the second part, and Breemutty Prosono Ooo- 
mares Dosase of Button Sircar’s Garden Street 
in Calcutta, wife of Nilmoney Mulliok of the 
third part, wituesseth 


First.—That the said Punchanun Mitter 
shall and will employ himself for the term of 
twelve months from the Ist day of April 1864 
as cashier and accountant to the said Sheppard 
John Lealie, and shall and will retain and 
keep under him an establishment consisting 
of a native cashier, two collecting sircars, 
and one durwan, and shall and will devote 
his whole time to such employment. 


Seoond.—That the said Sreemutty Prosono 
QGoomaree Dosse shall and will stand and be 
security for the Punchanun Mitter, and shall 
and will make good any losses sustained by 
the said 8h John Leslie on account, 
neglect, or default of the said Punchanun 
Mitter. 


Thard.—Thet the said Ponchanun Mitter 
and Prosono Coomaree Dossee shall and will 
be securities for the said cash establishment 
of the said Punchanun Mitter, and shall make 
good all losses sustained by the said Shep 
John Leslie by reason of any aot, default or 
i the said cash establishment or any 


Fourth.—That the said Punchanun Mitter 
shall receive from the said Shep John 
Leslie monthly, and every month during the 
continuance of these presenta, the sum of 
rupees 250 for his personal allowances and 
for his said cash establishment, which said 
salary is to be paid on the 16th of every 
succeeding month. 

Fifth.—That such cash establishment shall 
be appointed by the said Punchanun Mitter 
with the consent of the said Sheppard John 
Leslie, and shall be liable to dismissal or fine 
at the option of the said Sheppard John 
Lealie, and all fines which the said Sheppard 
John Leslie may impose on sufficient cause 
being shewn be deducted from the said 
monthly sum of rupees 260, 


Sieth—That the said Punchanun Mitter 
and Sreemutty Prosono Coomaras Dossee shall, 
from time to time on requisition being made 
to either of therm, advance to the said 8 
perd John Leslte such sums of money as he 
may est, provided there shall be at no one® 
time a larger sum due by the Sheppard John 
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Leslie on account of such advances than three- 
fourths value of all bills, stocks, and other 
Late ahd which the said Sheppard John Leslie 

make over to the said Punchanun Mitter 
and Sreemutty Prosono Coomaree Dossee ; pro- 
vided also that the said advance shall not ex- 
ceed in total at one time rupees 10,000. 


Seventh—That the said Sheppard John 
Leslie shall pay interest on all such advances 
at the rate of 9 per cent. per annum, and 
that the suid Punchanun Mitter and Sree- 
mutty Prosono Qoomaree Dossee shall have 
lien for all such advances on all bills, stocks, 
and other property ot the ssid Sheppard John 
Leslie, which the said Punchanun Mitter and 
Sreemutty Prosono Coomaree Doasee shall 
have in their custody as security for such 
advances. The said Sheppard John Leslie 
will be at liberty to realize such bills and sell 
such stock as he shall deem necessary, provided 
the money will be paid to Sreemutty Prosono 
Coomaree Dossee and Punchanun Mitter in 
payment of such advances: should there be any 
surplus money remaining after the settlement 
of the account, such money will be credited to 
the account of the said Sheppard John Leslie. 


Highth.—That monthly accounts ehall be 
delivered to the suid Sheppard John Leslie 
of all bills delivered to the said Cash Depart- 
ment for realisation, and of the amount rea- 
lized and of the cash dealings and transac- 
tions of the office of the said Sheppard John 
Leslie. Dated this ninth day of April one 
thousand eight hundred and sixty-four. 


8. J, LESLIR. 
PUNCHANUN MITTER, 


SREEMUTTY PROSONO COO- 
NAREE DOSSEE.” 


The plaintiff alleged that he fulfilled the 
terms of the agreement in every particu- 
lar, and that he advanced certain sums ag- 
gregating rupees 7,736-4-3 to the defendant in 
accordance with the agreement, against which 
he received from the defendant payments for 
principal and interest amounting altogether to 
' rupes 2,200. The balance due to the plaint- 
iff on the advances made by him ana inter- 
est thereon, after giving credit for the sums 
received from Leslie, was rupees 8,938-12-3. 
The plaintiff further claimed rupees 1,754-8 
for salary from April 1864 to August J861. 
He acoordingly sued for the total sum of 
rupees 1,U69-4-3 under the “agreement, and 
also as money owing to him b? the defendant, 
for money lent to the defendanf, and for work 
and labor done by plaintiff for the defendant 


‘Jesh af his request, and for moyey paid by 


the plaintiff to the use of the defendant at 
his request for interest, and for money found 
due by the defendant to the plaintiff upon an 
account stated between them. 


The dofendant admitted the agreement under 
which the plaintiff entered into his service, 
but alleged that the plaintiff did not fulfil 
several of the terms of the agreement, and. 
that he absented himself frequently from 
his duties. The defendant further pleaded 
that the suit was barred by limitation. 


The judgment of Markby, J., at the 
ortginal trial was as follows :— 


I think that the objection on the statute 
of limitation has fai The case is one 
which falls under a very peculiar rule laid 
down in several cases which are referred to, 
in Thomson on the Law of Limitation (page 
144 of the last Edition), which lay down that 
əs no period is fixed by Clause 10 Seotion 1 
Act XIV of 1859 within which suits may be 
brought for breach of a contract, which could 
not be registered by any law in force at the 
time of ite execution, the law of limitation 
{pplicable to such suits is Clause 16; and 
there is no contention that this is not a con- 
tract which could be registered. I therefore 
think thet the Clause which is applicable is 
Clause 16. But the argument of Mr. Evans 
is that this is a suit not upon that written con- 
tract, because there is no express provision that 
the advances will be repaid, and that it must be, 
either upon a contract implied from the agree- 
ment or from the advance itself. He con- 
tends that any stipulation which is to be im- ` 
plied from a written contract, is not itself a 
stipulation for which there is a written en- 
gagement. It has been contended that thisis 
similar to the case of a mortgage where there 
is no express covenant to repay the money 
advanced, and that in that case if there is 
any implied contract it is not a specialty debt, 
I do not however ace the analogy betwean the 
two oases. The case Mr. Evans referred to 
is that of Ivens versus Elwes, 1 Jurist N. B., 
page 6. ‘Chat case seems to me rather to go 

the view which he contends for. 
The question there was whether the recital 
under seal that the debt was due made 
the debt which otherwise was not due into 
a specialty debt. The only question which 
was considered by the Vice-Cpancellor was 
what was the intention of the parties. He . 
seems to intimate that if according to the true 
construction of the deed the debt could be 
considered to be as declared to be due, he 
would Lave so held although there was no- 
special veyerant to pay. Lt seema to me that: 

nae e 
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this view is supported by the case of Wood 
versus The Governors and Company of Copper 
Minera in England, 17 C. B., Old Series, 906, 
where it was held that even in the case of spe- 
cinlty what must be looked to was not the 
particular words but the intention of the 
parties. 

However that may be in a cass in which the 


- question arises on a deed, I heve no doubt 


that that is so where the question arises on a 
written contract. Looking to the intention 
of the parties, I have no doubt that it was 
their intention, an intention which I think is 
clearly though not expresaly stated, thet the 
plaintif should lend money to Mr. Lealie 
whenever Mr. Leslie required it up to a oer- 
tain amount, that he was to repay himself 
from the fees as they were collected, and that 
Mr. Leslie should pay him the balance. I 
think there is no difference between an engage- 
ment which is implied from a written contract 
and an express written contract: an express 
intention and an implied intention are the 
same when once the intention is ascertained. 
The real question is what is the real intention 
of the partios. 7 


Tn accordance therefore with the decision to 
which I have referred, I hold that this case 
falls within Clause 16 of the Limitation Act 
end that plaintiff had six years to sue. - 


As regards the salary claimed by the 

intiff, I am of opinion that there is no 
written engagement on the part-of Mr. Leslie 
to pay any thing which accrued due for salary 
after the Slet March 1865, and if plaintiff 
went on after that it must be under some other 
authority than has been put forward in this 
suit. Idon't read the letter of the 10th of 
December 1867 as containing any soknowledg- 
ment by Mr. Leslie that such salary was due. 
The letter seems to me to express a desire on the 
part of Mr. Lealie to be informed what the 
real nature of the claim was, and he reserved 
to himself the right to resist any claim which 
may be made. 


The Court then made the usual order re- 
ferring the case to Chambers for the purpose 
of taking the aocounts between the parties. 
The oorrespondence on the pleadings was 
admitted on both sides. The question of 
costs was reserved till after the accounts were 
settled. l 
ie i 

On the appeal, Hyde and Evans for the 
appellant contended that the case fell not under 
Clause 16, but under Clause 9 Section | Aot 
XIV of 1859. Asto whether a debt was 
gapecialty debt or not, they cited Wynoh 


and Grant, 2 Dreury, 312; Adey and Arnold, 
2 De Gex Macnaghten and Gordon, 482; and 
Tvens and Elwes, 1 Jurist, N. 8., 6. 


Phillips for the respondent was not called 


upon. 


Tho judgment of the A e Court was de- 
livered as fi by 


Norman, C. J.—This is a suit by Puncha- 
nun Mitter agninst Sheppard John Lelie, 
who is an attorney of this Court, to recover 
rupees 8,938-12-3 for monies lent, and ru- 
pees 1,754-8 for salary. The selary appeers 
to be barred by limitation, but Mr. Justice 
Markby has made a decree in favor of the 
plaintiff for the amount of monies advanced to 
Mr. Lealie, subject to an account. From that 
decision Mr. Lealio has appealed, end I pro- 
pose to state very shortly the faots on which 
the question raised by the appeal turns, où., 
whether the claim of the plaintiff for monies 
advanced by him is barred by limitation. 


On the 9th April 1864, Mr. Leslie entered 
into an agreement with the plaintiff Poncha- 
nun Mitter and one Sreemutty Prosono 
Coomaree Does, by which Ponchanun Mitter 
engaged to employ himself as cashier and 
accountant of , eelis, to keep under him 
an establishment consisting of a native cashier, 
2 collecting sircars, and one durwan, and to 
devote his whole time to such employment. 
Prosono Ooomaree Domsee was to be the surety 
for Punchanun Mitter. Ponchanun Mitter and 
Proeono Qoomaree Doasee farther engaged 
that they would from time to time, on re- 
ag made to either of them, pay to Mr. 

ie such sums of money as he might request, 
subject to the following provisions :—‘* There 
“ shall be at no one time a sum due 
“ by Mr. Sheppard John Leslie on acoount of 
“pach advances then three-fourths value 
“of all bills, stocks, and other property, 
‘which the said Sheppard John lie 
“ will make over to the said Ponchanun 
“ Witter and Sreemutty Prosono Ooomaree 
“ Dose. Provided also that the said advance 
“ shall not exosed in total at ons time rupess 
“ fen thowsand.” There was also an agree- 
ment that Mr. Leslie should pay interest 
on all advances at the rate of 9 cent, 
and that Punchanun Mitter and Prosono 
Coomaree Domee “shall have a lien for all 
** such advances on all bills, stocks and other 
‘‘ property of the said Sheppard John Leslie, 
“whioh the gaid Puonchanun Mitter and 
“ Sreemutty Prosono Coomaree Dossee shall 
“ have in thein custody as security for such 
“ advances. The said Sheppard John Leslie 
will he gt liberty to realize auch bills and 
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“soll such stook as he shall deem neces- 
*“ sary, provided the money will be paid to 
 Breemutty Prosono Oocomaree Dosse and 
“ Punchanun Mitter in payment of such ad- 
“ vances: should there be any surplus money 
“ remaining after the settlement of the ac- 
“ count, such money will be credited to the 
“ account of the said Sheppard John Leslie.” 


That ent was made on the 9th of 
April 1864 before the Registration Act of 
1864 came into operation. The last items 
in the account are in December 1864. The 
snit was brought on the 22nd February 1870, 
nearly six years after the cause of action 
arose, Theappellant contends that the suit is 
barred under the 9th and 10th Clauses of Beo- 
tion I of Act XIV of 1859. We must there- 
fore see whother the suit is for the breach 
of any contract in writing si by the 
party to be bound thereby. The aie e 
due under a contract by Mr. Lealio. as 
thet contract in writing? The money was 
advanced under a contract, and that con- 
tract contains a condition or agreement for 
the re-payment of the same by Mr. Leslie. 
Now on looking at the oontract between 
the parties as reduced into writing, the 
first thing which it is necessary to ob 
serve is this, that Punchanun Mitter and 
Prosono Ooomaree Dossee are to advance, that 
is 'to say, to place in Mr. Leslie’s hands 
money which Mr. Leslie is to kold upon the 
terms of a loan ; that is to say, subject to s con- 
dition for repayment on demand. The next 
point is that while that money is forborne 
to Mr. Leslie by Punchanun Mitter, it is to 
be forborne on terms which expressly stipu- 
lated it is to be forborne on the terms of 
carrying interest at 9 per cant. to be paid by 
Mr. Leslie to Punchanun Mitter. Thirdly, 
the money is to be held by Mr. Leslie 
on condition that Punchanun Mitter and 
Prosono Oocomaree Dossee are to have a lien, 
for the re-payment of it, on all bills, stooks, 
and other property of Mr. Leslie, which Pun- 
chanun Mitter and Prosono Ooomaree Dossee 
should have in their custody as security for 
the advances; and lastly, it is provided that 
Leslie may himself ze such bills and sell 
such stocks as ma} be necessary, provided the 
money be paid to Punchanun Mitter and Pro- 
sono Ooomaree Dossee in payment of such ad- 
vances. Now it is not necessary in order to 
constitute an agreement in writing that that 
agroament in writing should be expreseed in 
a particular form of words in order to make 
an agreement, it is not necessary to use the 
words “I agree” or “I promme” or “I sti- 

ulate’. If the agreement can be collected 

m the written instrument and if if can be 


gathered that the party has bound himself by 
such instrument that, if the instrument Ie 
under seal, amounts to a covenant, or, if the 
instrament is not under seal, to an agree- 
ment. 


There are two old cases which illustrate this. 
One is in Carthew’s Reports, p 135. The oase , 
there was this. There the plaintiff lessor de- 
mised a house to the defendant for years yield- 
“ ing and paying a certain rent, free and clear 
‘from all manner of taxes, charges, and im- 
‘‘ positions whatsoever,” and it was held that 
the words ‘‘ yielding and paying,” &., made 
a covenant, and that the lessor was discharged 
from payment of all taxes imposed by Act of 
Parliament and long after the commencement 
of the lease, and that the lessee was bound to 
pay the whole rent without any deduction for 
any old or new charge or imposition whatao- 
ever. Several similar cases are quoted in 
@omyn’s Digest, Title Covenant, A 4. In the 
Duke of St. Albans pe. Ellis, 16 Bast, 362, it 
was held that “ under a covenant by the lessee 
to plough the premises in a due course of 
husbandry, exeepé the rabbit warren and sheep 
walk, an implied covenant sot to plough those 
portions arises.” 


Now I think it impossible to doubt that 
when Mr. Leslie executed this instrument as 
he did, he agreed that the monsy paid by Pun- 
chenun Mitter and Prosono Coomaree Dossee 
to him should be received by him as an ad- 
vance; that until re-payment was made he 
should be liable to pay for the use of the 
money on the forbearance of the creditor in- 
tereat at 9 per cent. ; that he bound himself to 
hold the money as a person to whom money is 
lent holds it, namely, on condition of re-paey- 
ment on demand. I think that the oase falls 
within the meaning of the words in Clause 10 
Section 1, and that there was a ogntract in writ- 
ing signed by the party to be bound thereby, - 
of which there has been a breach, and as this 
written contract could not be registered at 
the time it was entered into, I think that 


a 
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Mr. Justice Markby was right in holding that 
the period of limitation applicable to it is 6 
yoars. í 

The effect will be that the appeal will be 
dismissed with costs. 


The 30th January 1571. 
Present : 

The Hon'ble J. P. Norman, Offosating Chief 
Justios, and the Hon'ble J. B. Pheer, 
Judge. 

Decree-holder—Releaseo—Adjastmoent 
of Decres—Scction 206 Act VIII 
of 18595. l 

On Appeal from an order of the How ble W. 

Harkby, szorong the Ordinary Original 
Cisi Jurisdiction of the High Court. 

Bhoobun Mohun Banerjee (Plaintiff) Derse- 

holier, 


FITEK 


Sadhoo Churn Sircar (Defendant) Judgment 
debtor. 


Mr. Kennedy for the Appellant. 
The Respondent appeared in person. 


The Plaintf, decree-helder, realized from the judg- 
mont-debtor a ion of his deoree through the one 
and subsequently gave the judgment-debtor a latter in 
which he stated that he released him from the balance. 


Held that thie letter having been given without con- 


$ 


mderation and y from motives of oom on did 
not amount to a release. ne ieee mw an ad- 
justment of a decres can be Sead ia through. he 


Court under Section 208 Act VILI of 1859, and the mere 
fact that the plaintiff admits that he told the defendant 
that he would not execute the rest of the deres us not 
ths certification of an adjustment of the decres, 


The plaintiff obtained a decree in this oase 
on the 16th of July 1867, for theaum of 
rapees 5,102-5-6 with interest, and costs of 
enit which were taxed by the Taxing Officer 
of this Court at rupees 681-3. By an 
order of this Qourt he received rupees 
1,833-18-9 in part satisfaction of his decree, 
and in June 1870 he applied that notice 
under Section 216 of Act VIII of +1859 
be served on the defendants to show cause 
why the decree should not be executed against 
them 


Tho defendant Sadhoo Churn Sircar ao- 
cordingly showed cause and put in an affida- 
vit in which he admitted the decree, but he 
set out in thaaffidavit a letter, by which, he 
contended, the plaintiff had promised not to 
take out further execution against him. That 
letter was in the following terms :— 


4t Sive Budlioo Chum Sircar ! 


r t 


‘í You will learn by this letter that on the 
money which you borrowed from me and 
with which you opened a shop in Calcutta 
in the name of Doorgadoss Sircar becoming 
due, I instituted a suit against you and Doorga- 
doms Sircar and obtained a decree for the 
sum: after deducting what was realised, the 
balance which is due from your share, I re- 
lease you from: you will never have to give 
the said balance, If to this I or any of my 
heira eyer raise any objections or claim, it 
shall be inadmissible: it cannot be realized. 
3rd Bysack 1276.” ' 

The application of the plaintiff for execu- 
tion was refused with liberty to him to apply 
again, Plaintif accordingly renewed his 
application on the 15th July 1870, when he 

that he did not at the time of his giving 
the defendant Sadhoo Churn Sircar the letter 
on which the latter relied, or at any other time 
either before or since the giving of such letter, 
receive any consideration for the same either 
from the defendant Sedhoo Churn Sircar or 
from any person or persons whomsoever on 
his behalf. He further said that subse- 
uent to the date of the letter he personally 
a applied to the defendant Sadhoo 
urn Sircar for payment on account of the 
decree, and that on all such oocsaionsthe de- 
fondant stated that he was uueble to comply 
with the plaintiff’s request. 

The defendant showed cause once more, 
and Markby, J., on the 29th August 1870, re- 
fused the plaintiffs application or the follow- 
ing grounds :—= 

There being in this case a formal release 
from the debt as formal (as far as I am 
aware) as could be given according to the 
custom of Hindoos, I think I ought not to 
allow execution to issue, and treat that re- 
lease as a nullity merely upon the statement 
that no consideration passed. My present 
opinion is that even if that be so, the re- 
lease would not be inoperative. The appli- 
cation is dismissed with costs. 

The plaintiff appealed from the above or- 
der on the grounds that the learned Jud 
wes mistaken in holding that the letter in 
ee wasa good and binding release to 

è defendant and that it was a bar to any fur- 
ther execution in this suit against the de . 
fendant, and he contended that it was not of 
any effect whatever to prevent the issue of 
execu'ion as no consideration had been given 
therefor. 


The judgment of Appellate Bench was dali- 
varod as follows by 
Norman, C.°J.—In this case the plain 
lf obtuined a deorev for 5,103 rupees odd 


J 
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annas with costs, amounting to rapees 581-3-0, 
inst Sadhoo Churn Sirear, Ram Iall 
itter, and Doorgadoss Sircar, described as 
ing on business as mariue store deal- 
an under the style or firm of Doorgadoss 
Siroar and Company. The decree was dated 
the 2nd August 1867. On the 13th May 
1867, the Sheriff attached certain property 
of the defendants. After decree the Sheriff 
was directed to sell the property which 
he had attached. He did so and brought the 
money inte Court, and by an order of Court, 
datsd 19th November 1867, the plaintiff re- 
ceived from the Comptroller General of Ac- 
counts the sum of rupees 1883-13-9 on 
account and in part satisfaction of his decree, 
On the 8rd Bysack 1276, 15th April 1868, 
pane at the request of the defendant Seadhoo 
hurn Sirear gave him s letter in Bengallee, of 
which the following is a translation :—‘‘ You 
*« will learn by this letter that on the money 
‘which you borrowed from me and with 
“ which you opened a shop in Calontta in the 
“ name of Doorgadoss Sircar becoming dus, 
‘ I instituted a suit against you and Doorga- 
“ doss Sircar and obtamed a decree for the 
ti sum : after deducting what was realised, the 
_ “ balanos which is duo from your share I 
“ release you from: you will never have to 
s give the said balance. If to this I or any 
“of my heirs ever raise any objection or 
‘* qlaim, it shall be inadmissible: it cannot be 
“ realized. 3rd Bysack 1275.” Now it seems 
clear that there was no considerdtion what- 
ever for the writing of this letter by plaimt- 
if. It was given freely, voluntarily, a gra- 
tuitous aot, the plaintiff being influenced at 
the time it was written, socording to the 
statement of defendant himself, by motives of 
compassion. The plaintiff afterwards a 
plied to this Court for execution of his 
decree against the defendant, Sadhoo Churn 
Sircar, without making any mention of the 
letter which he bad written to him. The 
decree being more than a yeer old, the de- 
fendant had an opportunity of showing cause 
why the decree should not be executed egainst 
him; and by a verified petition he stated that 
this letter had been written. - The application 
for execution, which was made before me, was 
then refused upon the ground that it was the 
duty of the plaintif to disclose to the Court 
fully all the circumstances which he knew 
which could have any influence on the mind of 
the Court in determining whether exeocntion 
should issue. “Leave was given to the plaint- 
Hf to renew his application, which he did; 
and upon that application Mr. Justice Markby 
refused leave to plaintiff to execute his de- 
gree, treating the loser of the 3rd Bysack 
+ 


‘ 


1275 as a release. From that refasal the 
plaintiff ha’ appealed. 


We are of opinion that the letter in 
uestion was not in effect a release. In 
Ə first place, there is no consideration of 
any sortor kind for giving up the debt. 
If it had been that in consideration of 
the defendanta going among hie friends: 
and raising money to pay part of the de- 
cree, the plaintiff gave up the remainder 
of the decree, I am of opinion that that 
would have been binding on the plaintif, and 
he could not now execute the decree. Bat 
as I have already said that is not the charac- 
ter of the transaction. Whatever had been 
realized from the defendant had been taken 
out of Court many months before the date 
of the letter. It could only operate if somes 
effect could be given to it gous to that 
of a release under seal. The modein which 
an adjustment of a decree can be made is 
inted out by Section 206 Act VIL of 1859. 
ow Section 206 say that “no adjustment 
“of a decree in part or in whole shall be 
e ised by the Court unless such ad- 
j‘ justment be made through the Gourt.” I 
think if the plaintif had come before the 
Court and said that he was satisfed with half 
of the amount of the decree and requested 
that satisfaction should be entered as to the 
remainder, or asked thet it should be noted 
that he had agreed not to take further pro- 
ceedings as to the residue, it would have been 
sufficient. The adjustment made through the 
Court or recorded in Court might have had the 
effect of a release. The Section proceeds :— 
“ Or be certifled to the Court by the person in 
“ whose favor the decree has been made or to 
“whom it has been transferred.” Ifa binding 
agreement had been certified to the Oourt, I 
think that it would have been enSugh. But 
the mere fact that the plaintiff admits thut 
he told the defendant thet he would not 
execute the rest of the decree is not the 
certification of an adjustment of the decree. 
The plainhff atthe same time says that he 
makes the admission—'* I am not legally 
“ bound by my promise. I do not admit that 
“ the decree is adjusted or settled.” In my 
opinion the letter in this oase did not operate 
as 8 release to the defendant. 


The result will be that the order of the first 
Court will be reversed and exeoution will 
issue. The costs of the application to Mr. 
Justice T as an ordinary application 
will be allowed, but there will be no costs of 
this a as the plaintif has brought him~ 
elf into the diffculty by writing the letter, 


\ 


ee 
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The 2nd February 1871. 
i Present: 


The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble G. C. 
Paul, Judge. 


Title—Separate property—Joint 
family. 
On appeal from the judgment of the Hon'ble 
J. B. Phear, exercising the Ordin 
Original Civil Jurisdiction of the High 
. Court. 


Sreenarain eee (Plaintiff) Appel- 
ant, 


DErsus 


A. B. Miller, Official Assignee (Defendant) 
Respondent. 


Moeasrs. Graham and Marindin for the 
Appellant, 


Mosars, Kennedy and Evans for the Re- 
spondent, 


him, 


ee of the brothers of A), unsuccessfully 
6 


o plaintiff and his witnesses were examined 
the Official Assignee adduced 


Held by Phear, J in the Original Court, that th 
plaintiff was boand to prove the specific itle which he 


The tof Phear, J., confirmed in b 
Norman, J, (Peal, Ju, disweat ioa Sean 
to the right of plaintiff and ls bohan eo bring: 
another'suit to establish their to their shares 
in thls property as being Joint property, 


a 
Taa allegations of the plaintiff in this 
suit were aa follow. Hoe stated that he is one 
of the sons of Suroop Chunder Ohuckerbut- 
ty, who shortly before his death made a par- 
tition of his ostate. The share of plaintiff, 


$ z 
t 


y 


who was thon a minor, together with the 
share of two other minor brothers, Triloohun 
and Rashbeharee, was made over to Raj-` 
coomaree Dabee, their mother, who retained 
possession thereof. The plaintiff and his 
two minor brothers lived with their mother, 
separate in estate, food, and worship from the 
otber five sons of Suroop Chander Chucker- 
batty, The plaintif, Trilochun, and Rash- 
beharee, received their shares of the proper- 
ty from their mother, and remained joint in 
estate, food, and worship until the death 
of Rashbehares, and then of Trilochan. In 
the year 1834, and subsequent to the par- 
tition, the plaintiff advanced monies to. 
Rojnarain Bose and three others, who were 
unable to re-pay the same ; and in consider- 
ation of the advances so made, they convey- 
et to Trilochan and Rashbeharee—benamee 
for the plaintiff—two houses in Calcutta, the 
monies advanced being the sole property of 
the pleintiff, The plaintiff continued in un- 
disturbed possession of the said premises from 
the date of the puechase till the 7th of Sep- 
tember 1869, when the premises were attach- 
ed by the defendant in this suit in execution 


of a decree obtained by Thomas and Co. 
'| against Mirtanjoy Chuckerbutty, brother of 


the plaintiff and one of the eight sons of Su- 
roop Chunder Chuckerbutty. By another 
order of September 1869, the High Court or- 
dered the sale of the said property, and the 
plaintiff accordingly brought this suit against 
the defendant, as the Official Assignee and 
Assignee of the estate of Thomas & Co., for - 
a declaration that he is entitled to the proper- 
ty in suit and that he has an absolate interest 
inthe same. He also asked for an Injunction 
to restrain the defendant from selling the 
premises, or auy part thereof, and from in 
any way ioterferiog with the same. 


The defendant alleged that the plaintiff Is 
one of the younger brothers of Mirtunjoy 
Chackerbutty, against whom Thomas & Oo., 


even | whose estate the defendant now represented, 


obtained a decree for rupees 23,3824-10-8 on 
the 16th of Jone 1865 with costs. In exe- 
cation of that decree, certain immovenble 
property of the jadgment-debtor, Mirtun- 
joy Chuckerbutty in Moorshedabad, was.at- 
tached on three sevaral occasions; but those 
attachments came to nothing, as the decree- 
holders either withdrew or did not prosecute 
the attachment, on objections made by Mirtun- 
joy Chuckerbatty, In September 1869 the 
property, subject-matter of this suit—~being 
two houses in Catoutta—were attached by the 
defendant as the property of Mirtunjoy Chuck- * 


erbatty, when the plaintiff filled a claim 
G 
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under Section 246 Act VIII of 1859, claim- 
ing the houses as his own absolute property. 
The claim was investigated by the High 
Court onthe 18th February 1870 and was 
dismissed with costa. The defendant then 
went on to refer to another suitin which Mr. 
Cochrane, as Assignee of the estate of Hickey 
Bailey & Co., obtained a decree in 1849 
against the same judgment-debtor for one 
lac of rupees, and to the ineffectual at- 


tempts which were made to execute that 
decree. The present defendant also seized 
certain property in Jungypore in Moorshe- 
dabed in execution of the last mention- 
ed decree, and the judgment-debtor’s objec- 
tions were dismissed although he carried 
those objections in appeal to the High Court. 
Thereupon the plaintiff and his younger 
broth: rs, Bonkobehary and Rajnarain, claimed 
the property as their own, bat their olaims 
were also dismissed. The plaintiff then filed 
a suit in Berhampore against this defend- 
ant in respect of the said property, which in 
the meantime was advertised for sale on the 
17th January 1870. Finally, the defendant 
denies that the two houses for which the 


plaintiff's present suit is brought were ever 
in the plaintiff's possession, but he avers 
that they are the sole and absolute pro- 
perty of Mirtunjoy Chuckerbutty, who the 
defendant alleges transferred them into the 
names of his brother, for the exprese pur- 
pose of preventing the defendant from en- 
forcing the decrees which have been obtain- 
ed against him. 


The judgment of the Original Court in this 


case was as follows :— 


Phear, J.—There is no doubt that in 
this case the plaintiff must strictly prove 
his title. For the purpose of doing so, he 
puts forward a conveyance which does not 
purport to be a conveyance to him. He 
must very clearly make out that the osten- 
sible vendees under this conveyance were 

' from the beginning nothing more than his 
benameedars. It appears to me in the first 
place to be a priori probable, that if the Yen- 
dees wore beneamoedars at all they were 
benameedars for the whole family. But 
plaintiff undertakes to prove his case by 
satisfying the Oourt that he bought the pro- 
perty with his own fonds, and that from the 
time of.purchase it has been in his sole en- 
joyment. Of course, the first involves show- 
ing the Court the mode in which he got the 
fonds. He says that part ef the funds he 

‘inherited from his father, and part he got 
from a large sum which he won in a lottery. 


The portion which he got from his father 
seemed to be by virtus of some alleged par- 
tition, but there is nothing beyond his own 
word to support the factam of a partition. 
Perhaps this is not in itself very important, 
for if the partition did really oocur it took 
place so many years ago, and enjoyment 
under it has continued so long, that possibly 
the documents of partitioh were not in any . 
great degree to be expected to be put for- 
ward. ButI think with regard to the other 
portion, vis., the fund which he obtained 
from the lottery, the matter is very differ- 
ent. He certainly might have produced to 
the Court evidence of primary importance 
with regard to the winning of the prise. 
Indeed, he himself says that if the Bank 
of Bengal people were here with the papers, 
these would show he was the winner of 
the prise. Bnt-it lay on him to bring this 
circumstance before the Court. He has not 
done so, and as far as I understand from his 
testimony, notwithstanding that the title to 
this property has been in question on other 
occasions, it is only lately that he has pub- 
licly stated that he got the funds by means 
of this prize in the lottery. He admits that 
in the claim cases he did not come forward 
himself to support his claim by his own 
testimony. On the whole, I pannot avoid 
the conclusion that this story of the mode 
in which he got the money for making the 
purchase is not a true story. 


Then as to the other branch of his title, 
viz. that which consists of the use and 
enjoyment of the property by himself alone, 
there is here again nothing more really than 
his own word; for the testimony of the 
tenant who paid the rent from time to 
time, is quite as consistent with joint 
enjoyment by other members of the family 
as with sole enjoyment by himself, and the 
principal witness (Shamsoonder) who gives 
his evidence on the side of the plaintiff, if he 
can be relied upon at all, would certainly 
lead me to think that the enjoyment and 
management of the property was ijmalee 
to an extent far beyond the three brothers, 
vis., the plaintiff and the two vendees of 
this property. 

I do not, however, think that either the 
plaintiff or Shamsoonder ought to be trusted. 
They did not appear to me to be the honest 
witnesses of truth, and their teatimony has 
not the corroboration which migkt be given 
to it if it were true. 


It seems to me, therefore, that the plaintiff 
has not established his right to recover pos- 
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session of this property. He may have had 
at one time, and perhaps even now has, some 
share in it; bat if sọ, Tam unable to may 
what share ; and this besides it not the case 
which he comes into Court to prove. I am 
of opinion that I ought to dismiss the plaint 
with costs No. 2. 


The plaintiff appealed from the above 
judgment on the following grounds :— 


l.—For that on the evidence the plaint- 
iff ought to have been declared entitled to 
the relief prayed with the usual costs of 
Bult. 


2.—For that the jadgmont and decree 
were against the weight of evidence. 


8.——For that the plaintiff gave soffictent 
proof of his separate right and title to the 
property seized by the defendant, and that 
there was no evidence to show or to lead to 
the inference that Mirtunjoy Chuckerbutty, 
the execution-dabtor, had any right or inter- 
est therein jointly with the plaintiff or other- 
Wiss, 


The judgments of the Appellate Cokrt 
were delivered as follow :— 


Paul, J.—In this case I have formed a very 
clear opinion that the appeal should be al- 
lowed. I bave the misfortune to differ from 
the Chief Justice, and I therefore express my 
opinion with the greatest possible distrust, 
but still, being clearly of opinion that the 
appeal should be allowed, I consider I should 
express it, ; 

In this case it appears that Mr. Miller, the 
Official Assignee, representing the estate of 
Messrs. Thomas & Oo., had a judgment 
‘against one Mirtunjoy Ohuokerbutty. In ex- 
ecution of that judgment, he attached the 
property now in dispute as being the se- 
parate property of Mirtunjoy. “Owing to 
that attachment, the plaintiff, who is the 
brother of Mirtunjoy, puts in his claim. The 
claim was allowed to be filed, and it came 
on for hearing when, es I understand, all the 
witnesses who were examined in the present 
case were examined with the exception of the 
plaintiff. Under Act VIII of 1859, a person 
who resists on attachment and a sale poursu- 
ant to attachment, is required to show he is 
in possessi6n of the attached property as bis 
own. In this the plaintiff failed. I of course 
cannot pronounce auy opinion as to the na- 
ture of that failure, but -I must take itas a 
fact that the plaintiff failed to satisfy the 
Judge that he was in possession of the pro- 


perty as his own. The resnltof that failure 
was the inatitation of the present sult. The 
plaintiff in his plaint and written statement 
claims the property whioh had been attached 
as his own property, and his claim is resisted 
by the defendant in his written statement 
ou the ground that the property is not the 
plaintiffs property but the sole property of 
his brother Mirtunjoy. Act VIU of 1859 
prescribes that the matter in issue shall be 
collected from the written statements of the 
parties, and the conflict which was thus 
raised in and by their written statements 
between the plaintiff and the defendant, as to 
whether the ownership of the property lay 
in the plaintiff oria Mirtunjoy, in my opinion 
could only lead to one issue, vis., whether 
the property in suit belonged to Sreenarain 
or to Mirtunjoy. Unfortunately, in this case a 
very wide issue was raised, ois., whether the 
plaintiff was entitled to recover. It is un- 
necessary to criticise the terms ofthis isaue, 
because it is clear that it is not an issue at 
all. In every case a plaintiff must establish 
his right to recover before he oan obtain 
judgment. Bat inasmuoh as the parties be- 
fore the lower Court probably well under- 
stood the point in dispute, it is unnecessary 
to make any farther remarks thereon. I think 
it is quite clear, as was shown by Mr. Marin- 
din, that defendant well understood that the 
real issue between him and the plaintiff was 
whether the plaintiff or the defendant was 
the owner of the property which had been 
attached, and it was owing to this that there 
was no crose-examination on the other point, 
which ia the only point now made by the re- 
spondents in answer to this appeal, that 
the facts and circumstances show that tha 
property is the joint property of Sreevarain, 
Mirtunjoy Chuckerbutty, and their other 
brothers. I am quite willing to admit that if 
on such an issue it turned out that some other 
persons were entitled in the subject-matter 
of the snit, if might be necessary under 
Section 73-of Act VIII of 1869 to maka 
them parties ; but I do not yield to the objec- 
tion of the defendant that it is competent to 
him now to contend thay the property was 
not the sole property of the plaintiff, but the 
joint property of the plaintiff and his brothers, 
merely on vague inferences to be drawn from 
the evidence of the plaintiff and the gomas- 
tah Shamsoonder, who have in their evi- 
dence here and there incidefftally stated a few 
meagre ciroqmatances relating to the origin. 
al state of the family at the time of the death 
of the ancestor. I further maintain that this 
contention is at varianco with the defendants 
ee ee ee eens : 
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written statement and the whole conduct of 
his üefence as shown upon the oross-ex- 
amination of the plaintifs witnesses. 


In this case the appellant’s case présente 
no difficulty to my mind, but the only diff- 
culty which is raised is that raised by the 
reepordent to the effect that the whole of 
the plaintiff's case must be disbelieved with- 
out there being a aingle iota of evidence to 
put against it. If the plaintiff's story had been 
of a marvellous character, or if bad been in 
conflict with one’s ordinary experience of life, 
I might have been called upon to disbelieve 
it in toto; but I find it dificult to disbelieve 
the evidence of the several witnesses, some 
of whom gre entirely independent witnesses, 
merely on suspicion and conjecture. It must 
not be forgotten that in this country a true 
case is very often exaggerated ; but if, where 
we can separate the truth from the faleehood, 
we aro still to dismiss the suit, the result 
would be that a great many plaintiffs would 
fail iu their suit. It is an inherent defect in 
human nature for the parties to a suit to 
endeavour to prove as much as possible in 
sapport of their case and to exaggerate their 
own case, and consequently in dealing with 
the evidence of parties and partizan witness 
es it is necessary to be cautious. Iam quite 
willing to admit in favor of the respondent, 
that the difficulty of the Official Assignee to 
reach the property of Mirtunjoy ought to 
induce me to scrutinize the case with oantion 
and care, Scrutinizing the evidence adduced 
on behalf of the plaintiff carefully, and having 
no evidence offered on the part of the defen- 
dant to set against it, I am of opinion that 
after making due allowances for exagger- 
ations and falsehoods, there is a substantial 
residuum of truth contained in the plaint- 
iffa case which is sufficient to entitle him to 
a verdict, 


I shall now advert to the broad facts 
proved on behalf of the plaintiff. The plain- 
tif states and proves by the evidence of 
his servanta and tenants, who are wholly 
disinterested persons, that he was the os- 
tensible landlord of ibe premises for 12 or 14 
years, and that he duly received the rents 

- which were remitted to him-to his coun- 
try residence at Jongypore. The plaintiff 
awoars that he was the real owner, having 
no co-sharer in the property. The title, as 
originally obtained in the year 1241, was 
taken in the name of the plaiptiff’s younger 
-brothers who have since diedg but in the 
wear 1959, the plaintiff bought a portion of 

: 19 neighbouring lands and took R qonveyanoe 
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to himself ia hie own name, From these 
ciroumstanoces, I consider it proved that for 
the last few years, so far as the history of 
the property in suit goes, the plaintiff was 
the recipient of the rents of the property in 
dispute and exercised acts of ownership 
with regard to it. The learned Judge seems 
to believe the testimony which proves that 
the plaintiff was regarded by the tenants as 
their landlord, but he counteracts the effect 
of it by saying that it is as consistent with 
the property being in plaintiff as in the joint 
family. There is consequently no confliot 
between the learned Judge and myself with 
respect to this evidence ; we both belleve it. 
The learned Judge of the Court below blunts 
the point of that evidence, by considering 
it in conjunction with an opinion entertained 
by him, that the plaintiff was a member of 
a joint Hindoo family possessing joint pro- 
perty. I look upon that evidence according 
to ite natural and ordinary meaning aud 
import, and I decline to consider it slong 
with the presumption of law arising from 
the fact of the plaintiff being a member of 
a joint family, because I am of opinion, an 
I*shall presently show, that the fact of the 
plaintiff being a member of a joint Hindoo 
family possessing joint property is not sub- 
stantiated in this case, and henve no pre- 
sumptiou of law arises to which I am called 
upon to subject the plain fact of a primé 
facie ownership proved by the plaintiff. 
The presumption that any parcel of pro- 
perty is to be supposed to be purchased from 
joint fands depends on oertain facta. Too 
much has been made of this presumption in 
our Courts. Now it is clear where A and 
B, members of a Hindoo family, are possess- 
ed of joint property of such character and 
magnitude that other property can be ao- 
quired thereout, and it is not shown that 
A. and B have separate property, then the 
presumption ia that property subsequently 
purchased by either of them was purchased 
from joint funds. The presumption of law 
as to property being joint until the cou- 
trary is proved, is notof a magical charac- 
ter such as is too ootnmonly attributed 
to it, but itis the fair ordinary and oom- 
mon sense inference or presumption arising 
from the assumed or proved antecedent 
facts. Mr. Graham has cited cases in whioh 
it has been laid down that a erson who 
relies on the presumption of law in 
respect of joint property must atart it, and 
he can only start it by showing the existense 
of joint property out of which the disputed 


property: Gould po meqaltede tt aM bosn 
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held in several cases that commensality is | if so the separation mnst have taken place 


not safficient for the purpose of ruaing 
the presumption of law in favor of joint 
acquisition. 


Now, in this oase, it was no part of defen- 
dant’s case that the property was joint 
property—nothing was pointedly made as to 
“that. The only evidence is the evidence of 
the plaintiff, who says that 50 years back 
his father died leaving a house and cash. 
Besides this there is no evidence as to an- 
cestral nagets. As to the ancestral or family 
dwelling-house, it is immaterial whether it 
has been held, occupied, and enjoyed as joint 
or separate property. Itis only a place where 
the parties reside, and haa not farnished nor 
can it well be supposed to furnish funds as 
a source from whish subsequent purchases 
or accretions could arise. With regard to 
the cash the only evidence ia that of the 
plaintiff, and he says he received, when he 
came of age about 85 year ago, rapees 8,000 
or 8,500 separately as his share of the joint 
estate left by his futher. Now, it is aaid 
that in this case I must believe that part 
of the plaintiffs story that there was some 
cash as joint property, and disbelieve the 
rest of his story which states that he re- 
osived his share separately. Now, the story 
of the cash is told as it were in one gen- 
tence ; namely, of the cash or personal proper- 
perty the plaintif received as his separate 
share rupees 3,000 or 8,600. If this part 
of the plaintiffs statement is to be treated as 
evidence, the whole of it must be read ; and 
though I may, if I find very cogent reasons, 
believe a portion and reject the rest, I must 
be careful neither to believe nor reject fanoi- 
fally. I can find nothing in the case which 
enables me to accept one portion of the 
statement, that there was cash or joint per- 
sonal property, and reject the part which 
states that the same was divided,and the 
plaintiff's share handed to him ; but I find 
in this oase many circumstances which tend 
to show that the latter part of the plaintiff's 
statement is true. 


I find on the evidence that the plaintiff and 
Mirtunjoy carried on separate silk business ; 
that the Official Aasignes in this and in other 
instances has seized property as the sole pro- 
perty of Mirt&njoy Chuckerbutty ; and that 
Mirtunjoy was sued alone on account of his 
silk transactions by Hickie, Baillie and Co. 
These ciroumatances, which sre undoubted 
facta, tend to corroborate the plaintiffs story 
that he was separate in estate and business; and 


+ 


some time or other. The defendant suggests 
no period of time, but the plaintiff swears to 
a particular period of time; and if I am to 
reject this, I can only do so fancifnily and on 
mere conjectare and suspicion. This I onn- 
not do. I therefore aay that the plaintiff has 
satisfied me that there were never any joint 
funds out of which the property in question 
could have been purchased ; that the plaintiff 
carried on separate business of his own ; and 
that he must be considered to have pur- 
chased and to have been the owner of the 
property in suit from his dealing in regard to 
it, and his reception of the rents for the Inst 
12 or 14 years. I arrive at these cofclusions 
without troubling myself aboat the truth or 
other wise of the part of the case regarding the 
lottery ticket—the prize of a lac of rupees 
obtained by the plaintiff—as to which I form 
no opinion on the evidence adduced. 


There is one other point, vis., that there 
were no books produced by the plaintiff 
On that point there was no cross-examination, 
and if there had been the plaintiff might have 
given a reasonable explanation regarding it. 
The plaintiff was not bound to produce the 
books, which under Act IT of 1855 ‘are only 
corroborative evidence. But when the plain- 
tiff shows that he began and carried on a 
separate business, and he actually entered in- 
to a separate transaction, as evidenced by the 
agreement of the Boses with him personally 
in the year 1241, why should I believe that 
the purchase of the property was s merely 
colorable transaction and benamee for himself 
and members of his family ? “The books far- 
ther might have shewn that the collections 
from Calcutta were entered as received 
“through self,’ and thus the collections 
would not be ear-marked, If the conse had 
been a false one, there would bave been no 
difficulty in concocting a few books, 


Then, with regard to what I ssid during 
the treat, I make no imputation on the Offi- 
cial Assignee; but when the Court was 
pressed by the respondent’s*counsel on the 
ground of hardship, thonght it proper to aay 
that the Official Assignee should be more oan~ 
tious in attaching property. Here the title 
to possession has been negatived; and al- 
though I cannot go behind thg claim case, 
I cannot shut my eyes to the faot that I 
might have decided differently, and then the 
present plainthf would have been the de- 


fendant, and the Official Assignee would have» , 


been plaintiff and would have had to start 
c 
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his case. There was no evidence, it was 
admitted by Mr. Kennedy, on the part of the 
Oficial Assignee atthe hearing before the 
lower Court ; and it is also admitted that the 
Official Assignee has no evidence at the pre- 
sont moment, I cannot say this way of seiz- 
ing-property in possession of other persons 
is a very proper proceeding; and I agree 
with Mr. Graham that the Official Assignee 
maost be treated as any other suitor. 


The evidence of the plaintif satisfles me 
that he has been in possession of these pre- 
mises for 14 years. This is primd facie 
evidence of title, and the plaintiffs’ evidence 
is supported by the evidence of several 
independent persons. The plaintiffs title 
is not counteracted by the presumption 
of joint Hindoo property, which does not 
arise in this case; and there is no evidence 
whatever put forward on the part of the de- 
fendant to set against the plaintiffs case. I 
oannot discredit the evidence adduced by 
the plaintiff en masse. There is nothing in 
that evidence which is marvellous or soven- 
tirely opposed fo ordinary experience as to 
make it unworthy of belief. There are im- 
probabilities of an ordinary oharaocter and 
suspioions here and there; bat I consider 
they are not sofficient to overthrow the 
onse of the plaintif. My own conviction that 
the. plaintiffs case is substantially trae, 
receives considerable confirmation from the 
fact that not a scintilla of evidence has 
transpired to rebut the plaintiff's case; and 
I feel it would be unjust to hold a view 
which would have the effect of causing the 
permanent dispossession of the plaintiff from 
the property in dispute, when I have not be- 
fore me the smalleat shadow of evidence 
jastifying the original seizure by the Offici- 
al Assignee. 


I am, therefore, of opinion that the judg- 
ment of the Oourt below should be reversed 
with costs. As, however, I am the junior 
Judge, my opinion is unavailing under the 
Jaws on the subject of the fate of the ap- 
peal. = 


Norman, C. J.—I am of opinion that the 
‘decision of Mr. Justice Phear ought to be 
affirmed with costs. Iam free to confess that 
the argument.of the counsel for the appel- 
Jaat has shewn me that thers is more doubt 
about the onse than one wonld be at first 
disposed to think in readingthe judgment of 


ethe learned Judge. I may any at once that |: 


ejtting here in appeal on a question of fact 


before I can say that the judgment of tha, 
Court below ought to be reversed, I must be 

satisfied very clearly that it is wrong. I have 

come to the conclusion, after a great deal of 

consideration, that the judgment of the 

learned Judge is not wrong but right. 


The foots of the case, so far as they 
appear to me material, are these—The plain- 
tiff, Sreenarain Chackerbutty, came into 
Court as n claimant under Section 246 in a 
caso of execution of a decree obtained by 
Messrs. Thomas & Co., of whom Mr Miller 
is the Assignee, against Mirtonjoy Chucker- 
buity, the plaintifi’s brother. He failed to 
show that the property attached was not in 
the possession of Mirtunjoy, and the claim 
set up by him was disallowed by Mr. Justice 
Macpherson. He therefore brought this 
sult to establish his right. I desire to say 
a word as to the relative position of the 
parties and the onus of proof in a case like 
the present. As far as regards Mr. Miller, 
though he is Official Assignee he is simply 
in the position of any other execution-cre- 
ditor—s position in which from the nature 
of things he cannot be expected to possess 
any very precise knowledge of the title of 
persons interested, or supposed to be inter- 
ested, in the property which he causes to be 
seized in execution as the property of the |. 
jadgment-debtor. That knowledge is a 
knowledge which ths owners of the pro- 
perty seized possess, and the history of the 
title must come from them. The Court has 
aright to expect, where a title is set ap 
depending a transaction peculiarly within 
the knowledge of the claimant, that the fact 
should be fairly and honestly stated by him. 
He must stand or fall by the case he sets up. 
But I do not think that inferances ought to 
be drawn against an execution-creditor, who 
is under a mistake as to the true rights of 
persons whose property is seized, the exact 
particulars of which he had generally no 


means of ascertaining. In this cose oer- 


tainly the execution-creditors had the means | his mother Rajcoomares handed 
him between 8,000 or 4,000 Rs. The nar- 


of knowing one particular fact, as to the 
position of Sreenarain and Mirtanjoy, which 
has been deposed to by Sreenarain and 
whioh has not been challenged by any evi- 


dence on the partof the Official Assignee. 


It is this, that within a reoent period at all 
events Sreenarain hada distinct silk buai- 
ness of his own, because it appears that he, 
as well as Mirtanjoy, was in the habit of 
consigning his silk to Thomas and Oo. ; and 
therefore that Sreanarnin and Mirtanjoy, 
whether they are members of a joint family 
or not, at least each had separate property. 


The plaintiff comes into Court 
his claim to the house in dispute 
specific allegation of title. Hə says that 
he is entitled to the house as his sole and 
separate property, by virtue of a purchases 
made many years ago outof his own money 
in the name of his two younger brothera, 
Teeluck and Rashbeharee; and that he 
made the purchase in their name benamee, 
because he had transactions with the Boses 
from whom the purchase was made. It 
appears that an original contract for the 


regards 
on a 


loan of money took place in the summer of 
1884, and the conveyance to the two bro- 
thers, Teeluck and Rashbehares, was in 
January 1835. There is said to have been 
a partition ; butitmay be observed that al- 
though there is a statement made by the 
plaintiff as to partition, to which I shall 
come presently, there is no statement in 
this case by him or his witnesses that there 
was a partition of the landed property. 
The plaintiff gays there was a partition made 
by his sider brother Khodeeram, and on 
that, according to his account, the shares 
of Limpelf and his two brothers were made 
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over to his mother, Rajooomaree, He says 


l 
| 
fe 


dead, Rejomain Brojaloll Bunkobehary w 


BUROOP CHUNDER CHUKERBUTTY, 
Jaden 


ub 


ted 


Omarto 
a pa 
Pear} thoney 


over to 


rative commences in the 
year 1817 with the state- 
ment that the family, as 
exhibited in the sketch 
annexed, at the death of 
the father, Suroop, was a 
joint family ; that the plain- 
tiff was the son of Suroop ; 
that he had seven brothers ; 
three of them, viz., Khodee- 
ram Ohuckerbatty, Madhub 
Ohunder Chuckerbutty, and 
Jadab QOhander Chucker- 
butty were the sons of the 
first wife of Suroop; and 
five of them, vis., Mirtun- 
joy, Omertololl. the plain- 
tiff Sreenarain, Trilochun, 
and Rasbeharee were the 
children of Rajcoomaree, the 
second wife of Suroop. Sa- 
roop is said to have died in 
1816 or 1817, and to have 
given directions that his 
property should be divided 
amongst his children. It is 
drawing very largely on the 
credality of the Court to 
ask it to believe that a 
Hindoo father would have 
made such an order for the 
partition of his property. 
If it had been said that 
the father ordered his pro- 
perty to be divided in two 
shares between the children 
of his two wives, that 
might have been possible g 
but I flud it impossible to 
believe that a Hindoo father 
in the year 1816 shoald 
have given orders for a di- 


vision of his property among his eight 
sons, several of whom were in their infan- 
cy, one of whom in fact appears to have 
been a posthumous sone However, the 
plaintiff says that the partition was made 
and carried ont; that Mirtinjoy separat- 
ed from his own three infant uterine bro. 
thers, who remained with their mother Raj- 
coomaree. I may remark thes the eldest of 
these infants, Srgenarain,was then three years 
old. Mirtanjoy-who was older, though his 
exact age does notappear, must have been 


kanaal 
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As I have said already, nothing appears to | do not believe that story. I think that if it 
have heen mentioned by plaintiff as to the | had been true, it would have become notori- 
partition of the real property ; and when I | ous, and every witness connected with the 
carefully examine the evidence of the plaint- | family who spoke of the plaintifi’s separate 
iff, I flud that at the present time the widows |property would have mentioned if at the 
or representatives of the several sons are | earliest opportunity. 
all to be found in the family-house at Moor- 


shedabad, and that they .all olaimed their Now, I bave a word to soy as to the pur- 
shares of the property which was seized chase itself, Does the purchase bear any 


irtuni blance tos bond fide purchase by a - 
as the property of Mirtunjoy. It also ap- | Tem , 
pears that the wife of Mirtunjoy is now living separated brother on his own get The 
there with Pearymoney, the widow of Omri- children of Rajcoomares are five. oa 
tololl. Itis said that Mirtunjoy’s share has | 5°28 concerned in the purchase are Bree- 


: norain in whose name the money was ad- 
a a a aa vanced (I may observe that it may have 


I start then with the proposition that the | suited the family to have the money appear 
family was originally joiut and that there was | in the name of Sreenarain), and Teeluck and 
jont money and joint lands; and there is a| Rashbeharee in whose names the purchase 
stiatement made by the plaintiff, which Mr. | was made. It is very singular that if the 
Justice Phear utterly disbelieved and which | purchase by them or on their account is 
I also disbelieve, that a partition took place at | fictitious, the names of those two persons, 
the death of Saroop. I come to the purchase | who, if the plaintiff's story is false, would 
of the property now in dispute. ‘That took | have bean §ointly interested with the ploint 
piace, according to the plaintiff, in 1884, at | iff, sho have been used to conceal the 
which time he was at the outside something | fact that the plaintiff was. the purchaser. 
like 18 or 20 years old. The plaintiff says | If it was done with a view to deceive the 
he advanced Rs. 8,800 to the Boses. Now, | Boses, the purchase might have been made in 
where did he get the 3,800 to lend, and from | the name of Sreenarain’s wife, or of his Sir- 
whence did he get the remainder of the pur- | car or any body else. It would hardly have 
chase-money ? He is ready with his story. | been made in the names of the two persons 
He says that he commenced trading a little | who were presumably plaintiffs co-sbarers. 
time before when he was 15 years of age, | Then it is material to see with whose aid 
and that he won a lac of rupees at a Govern- | the transaction was concluded. By the aid 
ment lottery. Now, there is no doabt that | of a very remarkable person, Shamsaoonder. 
there wero lotteries of the East India Com- | The plaintiff himself saya that Mirtunjoy 
pany formerly; and it may be that there | was the kurta of his branch of the family. 
were these lotteries in the year 1884 and | There is no doubt that Shamsoonder was 
that plaintiff won a lac of rupees. Buti the gomastah of Mirtunjoy. He-says he 
what would one expect to be the language of | was so from 1248 to 1268, meaning no doubt 
persons speaking of a member of a joint|to exclude the period of this transaction. 
Hindoo family, who had only a small sum | The plaintiff says that, except for &or 7 
of 8,000 or 4,000 rupees and who suddenly | years, Shamsoonder was exclusively his go- 
fonnd himself with a lac of. rupees. Every | mastah ; but this is contradicted by Sham- 
witness old enough to recollest the ciroum- | soonder. Shamsoonder, who was in the ser- 
stance would at once say ‘why this man's | vice of Suroop before his death, would no 
fortune had nothing to do with the joint | doubt continue to serve Mirtunjoy, the kurta, 
funds : he started in life, itis true, with 3,000 | after the death of Suroop, In the other 
rupees which he got from his mother, but he | claim suits the plaintiff put forward several 
won a lac of rupees in a lottery.’ Thestory | omulnamabs in his own: favor, signed by 
would have been, trumpeted out at once. | Shamsoonder on behalf o$ Mirtunjoy. The 
But, as Mr. Justice Phear observes, this| purchase-money was paid by the hands of 
story is a late invention; it was not mention- | Shamsoonder. Therefore, we get Mirtanjoy, 
_ ed in the earlier claim suits. Mr, Justice | the kurta of the family consisting of the 
Phear snys it could have been corroborated | children of Suroop and Rajcoomaree, engaged 
by the books of the Bank of Bengal, whioh |.in the purchase. The purchase wos made 
have not been”prodaceds; bat even if the| and the money paid through a man who was 
Bank books could not have beeh produced, at | really his agent. There is not, in my opi- 
least some sort of independegt evidence | nion, any credible or reliable evidence what- 
might have been adduced tosupport a story | ever that the plaintiff had, at the time of the 


which drawa go largely on our oredality, I purghasg of this hous, any. separata pros 
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perty of his own, If the story of the prize 
of the lao of rupees has any truth in it, it is 
not impossible that it was gained for the 
joint family, nnd not for Sreenarnin himeelf. 
It is not shewn that Sreenarain had any 
fonds of his own out of which he could 
have or did purchase the lottery ticket. If 
the purchase was for the joint family—if the 
dead brothers were not benamee for him 
but trustees for themselves and members of 
the family—I find nothing to show that the 
condition of the property has been since 
changed. Itis trae that Sreenarain pur- 
chased a wall adjacent to this property, but 
if there was a substantial reason why the 
property should be held ia the name of 
Sreenarain, and not in the name of Mirtun- 
joy, that is worth very little. His name may 
have been used in 1860 in the same way 
asthe names of the two younger brother’s 
were used in the matter of the original 
purchase, z 


Then there is the evidence of the payment 
of rent, and thatrent may have been received 
and remitted to the plaintiff. But thatis not 
inconsistent, ns Mr. Justice Phear has op- 
served, with the rent really belonging to Mir- 
tonjoy and to the joint family. more special- 
ly when we remember that iu 1849 na decree 
for a large sum, a lac of rupees, was obtained 
by Hickie Baillie and Co. against Mirtunjoy. 
Of that decree for a Inc of rupees, the plaintiff 
has dared to say before Mr Justice Phear he 
knew nothing till this suit ——a decree for a 
lac of rupees agniust & brother who was pro- 
bably living ın the family dwelliug-house till 
he became a fugidve,—a brother whose wife is 
living at the present moment in the joint fami- 
ly-house, and whose gomastah is also the 
‘gomastah of plaintiff and of the family. It 
appenisto me that Mr. Justice Phear was 
right in saying that he could not rely on the 
evidence of Sreennrain and Shamsoonder. 
Nobody has been brought from Moorshednbad 
to show how money which waa remitted to 
Sreenarain hans been disposed of ; and if it was 
not carried to n joint family account, how it 
was spent. It may be true that some trans- 
actions took place by which the plaintiff 
moy have acquired Mirtunjoy’s property. 
He may be one of 7 or 8 surviving represen- 
tatives of the family. He may bave some 
interest more or less in this propeity, but I 
think that Mt Justico Phenr was quite wai- 
ranted jn saying that he disbelieved the evi- 
deuce of thosetwo men, Sreenarain and Shain- 
soonder, and that they sre so utterly unreli- 
able that be could not select bits of their 
evidence here and there which may be true, 
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It appeara to mo that he could nos havs given 
any other decree than that which he has 
given,—-a decree which proceeds fairly on 
what is really the issue in the case, vis., 
whether the plaintiff has the right which he 
alleges himself to possess. If the plaintiff bas 
any other right if cannot be decided in this 
suit. I¢can only be tried in asuitin which all 
the other representatives of Saroop are pre- 
sent. I should have been glad if that could 
have been settled in this soit, bat as the 
plaintiff has put forward in this suit a spe- 
cific title and bas failed in proving that title, 
I think thet the decision of Mr Justice Phear 
disiniasing the suit should be affirmed with 
costs. I dismiss the suit in the belief that 
there is some joint interest in the family 3 
that the money in 1834 was joint ; and that 
being so, I think that the spit should be dis- 
missed without prejudice to any sult which 
Sreenarain and his brothers or their represen- 
tatives may bring to establish their right to 
their shares in this property as being joint 
family propet ty. 


I may add that it appears to me that there 
is some evidence on the record to show that 


Mirtunjoy was atone time io possession of 
the house in dispute. The witness made this 


admission distinotly, although he seems to — 


have retracted itafterwards. Ihave however 
not based my judgment on that, os there may 
possibly Lave been some misconception with 
regard toit. The witness snys—‘ Mirtanjoy 
used to come to this house’ (ineaniog the 
house in dispute) ; but as I have snid he after- 
wards seems to have retracted that state- 


ment. 


[As there was a difference of opinion be- 
tween the Judges of the Appellate Bench, 
the platntiff appealed to the Court at large, 
under Section 15 of the Letters Patent of the 
Court, from the judgment of Norman, O. J. 
The appeal came on for argument on the 20th 
ond 21st March last before a Bench consist- 
ing of Loch, LL 8. Jackson, nud Mitter, 
J.J. The Court took time tọ consider its 
judgment, whieh was delivered on the 24th 
idem by L. B. Jackson, J., the result being 
that the appeal from the judgment of the 
Chief Justice was dismissed with costs.] 
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The 8d February 1871. 


Preaumi: - 


The Hon’ble J. P. Norman, tating Chief 
Justios, and the Hon'ble G. C. Paul, Judge. 


Insolvent Coirt—Hvidence—Appeal— 
Jarisdiction. 


On appeal from an order of the Hon'ble J. B. 
Phear. sitting as Commissioner in the Insol- 
vent Cowrt. 


In the matter of 
Ajoodhya Pershad and another, Jnsolvonts. 


Mohunt Joyram Geer, AppeHani, 


vats 


L 


A. B. Miller, Official Assignee, Respondent. 
Mr, Graham and Mr. Evans for the Appellants. 


Hr. Kennedy and Mr. Leighton for the Re- 
spondents. | - 


Tn a casa in which the parties omitted to have the 
evidence recorded as required by Section 73 of the 


Insolvent Act, it was held thata party Te against 
the arder based on the evidence is not ina poeainon to 


be heard before the Appellate Court. 


Per Norman, C. Jn (Paul, Jn dudttents).—The Insol- 
vent Court has a discretionary power under Section 
36 of the Insolvent Act, when it finds that pro be- 
longing to or a debt due to the maolvent is in the 

E ka maks an order on such 
person to meke over such property cr debt, or any part 
thereof, to the Oficial Assignee. 


Taw insolventa in this case inserted the 
appellants in their Schedule among their 
debtors to the extent of Ra 11,000 in respect 
of oertain transactions connected with the 
purchase from the avpellants of 1,000 bales 
of ontton, of which the insolvents did not take 
delivery, but which the appellants were desir- 
ed to retain in their own hands and sell on 
commission on behalf of the insolventa. The 
appellants on such sale were to deduct the 
purchase-money and commission, and to ao- 
count to the insolvents for the profits. The 
Official Assign@ée put in a petition bringing 
this fact to the notice of the Commissioner, 
and stating that thecotton was sold by W. 
Haworth and Co., and Le appli&d for an order 
Hirecting the insolventa and the now appel- 


janis, together with oprfain other parties, to 
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attend before the Court with their books and 
accounts for the purpose of being examined in 
respoct of the claim which the insolvents ap- 
peared to have against the appellants. An 
order to the effect was accordingly made, and 
the matter having been heard and Kissenlall 
Chobay, one of the gomashtas of Mohunt 
Joyram Geer having been examined, the Court 
ordered Mohunt Joyram Geer to hold and 
retain the 1,000 bales of cotton, or the proceeds 
thereof. belonging to the estate and effects of 
the insolvents, until the further orders of this 
Court ; and he was further ordered to show 
cause why he should not deliver over the said 
1,000 bales of cotton or the proceeds thereof 
to the Official Assignee. 


Pursuant to the order so made, the Mohunt 
shewed cause and evidence was taken by the 
Court, but the parties not having requested the 
officer of the Court to tako down the depositions 
of the witnesses pursuant to Section 72 of the 
Insolvent Act, the evidence was not recorded. 


The judgment of the High Court was de- 
livered as follows :— 


Phsar, J.—Tuser rule will be made abso- 
lute. The evidence appears to me to be 
entirely one-sided. All the evidence that can 
be relied on shows that there really was a 
bond fide sale of the cotton to the insolvent. 
I have not the slightest doubt that this was so. 
The two witnesses who endeavour to make 
out that the salo was benamee were quite 
unworthy of credit—they showed as much 
by their demeanour in Court. I think thet 
Mr. Ingram’s argument drawn from the ao- 
counts themselves was very forcible, for it 
is quite manifest that there were continuous 
dealings between the insolventa and the Mo- 
hunt’s firm after the first sale of the cotton, 
which it is now argued had the effect of des- 
troying their credit. I observe from the Sohe- 
dule that there is a debt due by the insol- 
vents to the Mohunt The Mohunt will 
therefore be ordered to make*over to the 
Official Assignee the proceeds of the cotton, 
less the amount due to him as entered in 
the Schedule. The Mohunt will pay the 
Official Assignee’s cost from the time of the 
first role ; the insolventa’ costs will be paid 
out of the estate. I am inclined to think that 
the Mchunt should pay the costs of the ius 
solvents, but I will reserve that” point. 


Mohunt Joyram Gear appealed against the 
above judgment, and the order which was 
issued in accordance therewith, on the follows 
ing pounds j=— i 


P M a Caud 


poten 
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ls?.—That the said Commissioner was in 
error in holding that the purchase of the 
said 1,000 bales of cotton in the said order 
mentioned was made by the appellant on be- 
half of the said insolvents ; whereas the said 
learned Commissioner. ought to have held 
upon the evidence that the said purchase was 
made by the said appellant on his own 
account and for his own bonefit, and not on 
account of or forthe benefit of the said in- 
solvents, and that neither the insolvents nor 
the said Official Assignee had any interest 
therein. 


Qnd.——-That the said learned Commissioner 
was in error in ordering that the said appel- 
lant should hand over to the Official Assignee 
the surplus sale proceeds of the said 1,000 
bales of cotton, deducting only the sum of 
rupees 2,216-10-6 admitted in the Schedule 
of the said insolvents to be due to the ap- 
pellant, and the price or sum at which the 
said 1,000 bales had been ostensibly pur- 
chased for the insolvonts; whereas the said 
learned Commissioner should have held, even 
if the said purchase was for the benefit of the 
ingolventa, that the appellant was entitled to 
deduct in addition to the above sums his coh- 
mission on the purchase and sale thereof. 


3rd.—That the snid learned Commissioner 
‘was wrong in ordering that the appellant 
should pay the costs of the said Official 
Assignee from the time of the firat rule taken 
out against the appellant; whereas the said 
learned Commissioner ought to havo directed 
that the appellant should have had all his 
costa of the said proceedings out of the estate 
of the said insolventw. 


The following are the judgments of the Ap- 
pollats Court :— 


Norman, C. J.—In this caso Mr. Justice 
Phear made an order, under the 26th Section 
of the Indisn Insolvent Act, that Mohunt 
Joyram Geer do hand over to the Offlcial As- 
signee the sum of rupees 9,087-5-6 pie being 
the balance due from Mohunt Joyram Geer to 
the insolventa. In the Schedule filed by the 
insolvents, Mohunts Poroosram Geer and Joy- 
ram Geer of Burra Bazar in Calcutta are en- 
tered as debtors for 11,000, and the parti- 
culars of that debt are as follow :— We 
bought 1,000 bales of cotton at a-re-sale guc- 
tion at Seebpore through Bunwarryloll from 
these debtor’ : 500 bales at 15-12 per maund, 
and 500 beles at 16-8. We did not pay for 
it but instructed Mohunt Joyram Geer and 
Poroosram Geer to sell it for us on commiesion, 
to deduct the purchase-money and their com- 
mission, and to account to us for the profits,” 


It appears that efter the insolvency and he- 
fore the insolvent obtuine! his discharge, the 
learned Judge, under the 26th Section, order- 
ed that ‘ MohuntJoyrem Geer should hold and 
retain the 1,000 bales of cotton or the pro- 
ceeds thereof belonging to or forming part of 
the estate and effects of the said insolvents 
until this Court shall make further order 
concerning the same 3” and that Mohunt Joy- 
ram Geer should show cause why he should 
not deliver over the sid 1,000 bales of cotton 
or the proceeds thereof to the Official Assignee. 
Cause was shown on behalf of Mohunt Joyram 
Geer. The insolvent was examined on behalf 
of the Oficial Assignees. An affidavit of Gobind 
Chundar Neuth was reid, and three witnesses, 
vis, Mothoora Doss, Futteh Churn, and Mr. 
Carapiet were examined on behalf of the 
mohunt The evidence was not however 
taken down in writing, as provided for by the 
73rd Section of the Insolvent Act, and we have 
nothing before us but the judgment of Mr. 
Justice Phear and the order which was made 
upon it. The judgment is in these terma— 


“The rule will be made absolute. The 
“ evidence appears to me to be entirely one- 
“mded. All the evidence that can he relied 
‘£ on shows that there really was a dona 
‘‘ wale of the cotton to the insolvent. I have 
“not the slightest doubt that this waa so. 
“ The two witnesses who endeavour to make 
“ ont that the sale was bonamee were quite 
“ unworthy of credit—they showed as much 
“ by their demeanour in Court. I think that 
“ Mr. Ingram’s argument drawn from the 
“ acoounts themselves was very forcible, for 
“it is quite manifest that thera were coon- 
“ tinuous dealings Letween the insolvents and 
“the Mohunte’ firm after the first sale of 
“ the cotton, which it is now argued hed the 
“* effect of destroying their credit. I observe 
‘í from the Schedule that there is a debt due 
“by the insolvents to the Mohunt. The 
“ Mohunt will therefore be ordered to make 
“over to the Ofcial Assignee the pro- 
‘f opeds of the cotton, less the amount due 
“to him as entered in the Schedule, The 
‘‘Mohunt will pay the Official Aasignee’s 
“costs from the time of the first rule. The 
‘‘insolvent’s costa will be paid out of the 
‘‘estate. Iam inclined to think that the 
“ Mohunt should pay the costs of the insol- 
‘vents, bat I will reserve that point.” 


Mr. Justice Phear accordingly ordered, as 
T have already said, that the Mohunt should 
pay over as thé balance Rs. 9087-5-6 pie. 


From that decision there has bean an 
appeal to this Court, and several points of 
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considerable importance have been put for- | tain the question, and to make the order that 


ward by Mr. Graham and Mr. Ey ane on be- 
half of Mohunt Joyram Geer. 


The frst point to which I shall advert is 
this. Mr. Graham and Mr. Evans objected 
that the learned Judge had no power under the 
26th Section to adjudicate and make the 
order that he did, and they have alao taken 
various objections foanded on the evidence to 
show that the decision is erroneous. 


_ With regard to the objections on the merits, 
the attempt to show that decision is wrong 
on th fucts of the case, it appears to me that 
the appellants have not placed themselves in a 
condition to be heard. The 72nd Section pro 
vides that ‘‘any person who shall be interest- 
ed in any proceeding of any of the said 
Courts for the relief of insolvent-debtors 
upon depositing with the proper oficer of the 
Court a sum of money, of which the amonnt 
shall be fixed by the Court, may require thut 
the whole of the evidence relating to any such 
proceeding may be taken down in writing 
by a sworn offloer of the Court, and the same 
shall be done accordingly ; and in case no ap- 
peal is presented within one calendar month, 
the Court is empowered to pay the reason- 
able costs and expenses thereof ont of the 
money which shall have been so deposited as 
uforesuid, returoing the surplus, if any, to 
the person who shall have deposited the 
same.” 


The 73rd Section which gives the appeal 
provides that “it shall be lawful for any person 
who shall think himself aggrieved by any 
adjudication, order, or prooseding to present 
within one calendar month thereafter a peti- 
tion to the Supreme Oourt of Judicature of the 
Presidency ; and it shall be lawful for such 
Court to order that the whole of the evidence, 
if any, which shall have been so taken down 
in writing as aforesaid, and the minutes and 
records of the proceedings of which oom- 
plaint shall have been made shall be brought 
before it, and the said last-mentioned Court 
shall enquire into the matter of the petition. 
and of such proceedings and evidence, and 
shall make such order thereon as to the same 
Court shall seem meet and just.” Now. in 
the present case, the erence not having 
beon taken down and recorded as provided by 
the 72nd Section, we have no means whatever 
on the materials before us of knowing the faota 
on which the jatgment proceeded. We mnst 
therefore take it that the evid®uce was such 
as jully to warrant the decision of the Court. 


he only question then remaining ia, whether 
he lusolront Court had jarisdiction to enter- 


the Mohunt should pay to the Official Assignee 
the sum he was found to be indebted to the 
insolvent. 


The 26th Section provides that in case any 
person shall after any such insolvent shall 
have petitioned for hie discharge under this 
Aot, or have been adjadged to have committed 
an act of insolvency, and before the said 
insolvent shall have obtained his discharge in 
the nature of a certificate as hereinafter-men- 
tioned, be possessed of or hive under his power 
or control any property whatsoever of such 
insolvent, with the exception of certain pro- 
perty then therein-mentionod, or to whioh such 
insolvent may be in any way entitled, either 
ander any trast exprossed or implied, or other- 
wise held for his use or benefit; or tr oats 
any such person shall be at amy auch period 
indebted to sch tnsolvont, it shall be lawful 
for the said Court upon the application of 
any Assignee or any oreditor of such insol- 
vent, whose debt or demand shall have been 
admitted or established in the mutter of the 
ssid Insolvency, to cause notice to be given 

such person directing him to hold and re- 
tain the said property till the said Court 
shall make further order concerning the same ; 
and thereupon for such Court further to order 
such person to deliver over such property, 
and to pay such debt as aforesaid, to the 

ignes or Assignees of the estate and effects 
of such insolvents for the general benefit of 
the creditors of such insolvent. 


Now, I think no one can read that Section 
without seeing that there are many cases in 
which the Courtis empowered to make an order 
that debts dus to an insolvent shall be paid to 
the Assignee. It has been pointed ont by the 
Chief Justice in the cuse of Dwarkanath 
Mitter,> 4 Bengal Law Reports, Original 
Jurisdiction, page 63, that it is discretionary 


* The 18th August 1889, 
Prenit : 
The Hon'ble Sir Barnes Peacock, Ki, Chief Justice, and 
the Hon'ble J. B. Phear, Ju7ze. 


rom tha ss hina of the Hon'ble A. G. Mao- 
Vee mnisnoner in the Insoleant Cort, 


In the matter of Dwa kanath Alitter, an Insolvent. 
Ratnamonse Dowsee and another, Appellants, 
vernis 
A. B Miller, Official Awignea, Repoadent, 

Alr, Mariadia and Mr. Cowell ior the Appellante, 
Mr. Graham and Hr. Branson for the Respondent, 

: T the ths 
aam eee 

Tuts "is an insolvent matter, and the parties now be- 
fore me appear in obediupoe to an ordar directmg them 


+ 


+ 
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with the Court to enter upon the trial of such | thereof.’ It seems to follow that the 
question and to make the ordor. T thiak that 


is a correct view of the law. In the firat 
place the language of the provision is thet 
‘it shall be lawful for the Court” to cause 
notice to be given, &e ; and again ‘it shall 
be lawfal for the Conrt to order such 
porson to pay such debts or any part 


to attend and be examined and to prodnos the title 
deeds and documents relating to oertain real properties, 
which are mentioned in the order, together with all ac- 
count-bookes and oertain Government paper standing fn 
the nesmes of some of them. The order also calls upon 
them to show onuse why they should not deliver up to 
the Official the properties and Government 
paper mentioned in the order and now in their posses- 
sion ot contro], The question which I have to decide 
Is, whether it has been proved that any of the properties 
or Government paper. the subjests of this inqurry, though 


` 


row jn the on or control of these persons are 
really the p of the insolvent Dwarkanath Mitter, 
so as toj me in ordeaing them under Section 26 of 


the [nsolvent Aot to be delivered up to the Offlclal Asalg- 
nee. 


Section 26 of the Insolvent Act is of a summary cha- 
racter, and is intended to apply tocases in which the 
insolvent is entitled, beyond allrewonable doubt, to 
property which has not been made over by him to the 
Assignee. It probably was never intended that serious 
questions of title should be demded in a proceedriy 
under this Section, and it must be expressly understood 
that I do not oonsider myself to be now ere 
finally any question of title one way or the other. Al 
I have power to do when acting uuder this Section us 
to decide whether the property now alalmed by the 
Assignees is the property (although not e E | in the 
possession) of the insolvent for the purposes and within 
the meaning of Section 26. I think the rule has bem 
properly drawn up as rolatmg to property now in the 

on of these persons. for there can be no proceed- 

under Section 26 save as regards such property 

as isin tha lon or contol of the parties proceeded 
against at the date of the rule. 


This matter commenced with the examination of the 
insolvent under Section 86, when he made such state- 
ments with regart to property in the possession of his 
wife, his son, and his son's wife, that I thought there 
were sufflolent unds on which to issus the rule 
ageinst whioh these paities haye now shawn cause. 
I confess that the proceeding has spread itself out oon- 
siderably further than J contemplated when I issued the 
tale : for practoally lt has ended in my doing some- 
thiug varr nearly tantamonnt to esveral actions 
of ejectment I certainly have gone as far as I could 
well go under these Sections. It 1s to be regretted that 
so many different matters should have been mixed up 
together and gone Into in the way in which they have 
bæn. Perhaps I migkt have done better if I hnd re 
fused to proosed beyond the examination of these persons 
under Section 86, and had then left the Official Assignes 
to proceed in a more formal manner in the assertion of 
bis clarn. Ihave howerm gone fally mto the whole mat- 
ter aod of course must decide upon tf. Bat I shall not 
make any order under Sestion 26 except jin instances 
in which I consider that there is no le doubt 
Whatever that tee property is the actual property of 
the insolvent. It would be improper to make anr such 

instanoe in which there isa sabstantial 


order in y 
guatiog a to title invaivod, 
* x > “ + * 


A * + * * * + + a ' 


+ * * 


| Court has a discretionary power. Even where 


it is shown that there is a debt, the 
Court is not bownd to order the whole to be 
paid. The Section empowers the Judge, who 
finds that a debt is due to the insolvtntly to 
make an order that the whole of the debt or 
part thereof shall be paid ; that is to say, that 
when the circumstances of the case render it 





The followmg ars the judgments of the Appellate Court ia 
this oax :— 

Peacock, C, J.—It appears to me that there is no 
ground for interfering with this order. Putting out of 
consideration altogether the depomtion of Anund Chund- 
er Alitter, there is ample evidenos in the testimony 
given by Rutton Money Dossee and Buddinanth Mitter 
to show that the properties in dispute ware hold be~ 
names for the insolvent. The only question on whioh 
I had any doubt was the one which I suggested to Mr, 
Marindin at the closa of his argument, as to whether 
Seotion 26 of the 11th Vie. p.21, authorixed the Insol- 
vent Court to make an older for the delivery of property, 
or for the payment of a debt alleged to the property of the 
inaolrent, œ to be due to him when the tatle or debt was 
a matter In disputa, Bat looking to the words of the 
Section, it appears to me that they are too strong to 
have any otber interpretation put upon them than that 
the Insolvent Court has tha power to order any person, 
who has the possession of or has under his power or 
control any property of the insolvent, to deliver over 
such property to the Amsignoe. The words “it shall 
be lawful for the sald Court” do not appear to 
me to render it oompulsory on the Court in all casos 
to try whether the disputed property belonged to the 
insolvent or not, but it 18 discretionary with the Oourt 
to enter upon the trial of such a question and to make 
an order. There are many cases of fraudulent transfers 
of moveable property on the eve of msolvency or after 
it 1a which, unless the Insolvent Court had the power, 
the property might be made away with before an actioo 
could be brought and determined ; and if the Conrt has 
the power, it appears to me that the present is one of 


those cases in which, in the exeroise of its power, it 
ought to make an ordar. 


[The Chief Justice then went into the faots of the 


case, and affirmed the order of the Insolvent Court with 
costa, |} 


Phear, J.—I agree with the Chief Justice that the 

26th Section of th$ Act gives power to the Insolvent 

Court in a cértgin case, upon the application of the 

Assignee or any creditor after notice, to order a persom 

who shoald be possessed of property belonging to, or be 
+ 
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necessary or proper that the Court should 
make an order for payment, the Court has 
power to make such order. As I have said, 
we have no evidence before us to show the 
ciroumstances which induced Mr. Justice 
Phar to make the order for the payment of 
the money. In thie case the Mohuntsought to 
escape liability by alleging that the papers and 
documenta relating to the transaction were 
in fictitious names. These papers show on 
the face of them, as I understand it, that the 
money is payable to the insolvent. The 
learned Judge may have exercised his dis- 
cretion properly, or it may be that he ought 
to have left the parties to litigate the matter 
in a regular suit; but we are not in a condi- 
tion to say any thing as to the propriety of 
the order, and I express no opinion on that 
point. All I do say is that the order of Mr. 
Justice Phear is or may be, so far es the mate- 
tials before us go, a legal or proper order, and 
therefore we cannot interfere. 





indebted to, the insolvent, to deliver over such property 
or pay such debt to the Assignee, Now, the oase is thus 
described—If“ any person shall after any such Insolvent 
shall have tioned for his discharge be possessed of 
or have under his power or control, any property what- 
ever of such Insolvent. or to which such insolvent may 
be in any wav entitled, do.” Certainly before making an 
order the Court must satisfy itself that such a case bas 
occurred, and ft oan onir Ioan Dy ee o ESA 
enquiry and upon the hearing of evidence. other 
words, the Insolvent Court must be oompetent for the 
purposes of Section 26 to take evidence, and theren to 
adjudicate whether or not a specified person is possessed 
of, or has ander his power or control, any property of the 
insolvent, or is in any amount indebted to the insolvent. 
It is no doubt observable that there is not e correspoud- 
Ing enactment in any of the English Acta, bat it 
seems to me that there is good reason why it should be 
specially Introduced into an Agt intended to be worked 
in this country. The prevelance of benamoe transac 
tions and ofthe enjorment of property jointly in varfous 
shares by members of large fatnilies renders1t necessary 
that the Insolvent Couort should have extraordinay 

for the purpose of enabling the Official Assignee 
on behalf of the creditors to secure the property of the 
Resad rar a a ving the for 

p of sa property 

distribnilon among Eis creditors, 


J also think with the Chief Justice that the words “ it 
shall be lawful for the said Court” do not render it 
compulsory ou the Court to act in all cases in which an 
application should @« made to it by the Official Assiones 
or by any creditors, It appears to mo oria, not diffi- 
cult to sey where tho line should be drawn seperating 
casea in which the Insolvent Court should take action 


vent Court, and the mode for an application 


For these reasons, I think that the appeal 
should be dismissed with costs. ; 


Paul, J.—In this case I am also of opinion 
that the appsal should be dismissed. The 
only point which has struck me during 
the argument is, whether the Insolvent Court 
had jurisdiction to try the question. On 
that point the case of Dwarkanath Mitter 
is an authority that the Coart can entertain 
such a case. This point has not been taken 
in the grounds of appeal, and I do not think 
that the justice of the case requires that we 
should entertain it. When a proper case is 
put before the Court, it will be time enough to 
consider the rpling in Dwarkanath Mitter’s 
case. In the present case no injustice has been 
done and I therefore concor in dismissing 
the appeal, though I entertain donbts as to 
the soundness of the opinion expressed in 
Bwarkanath Mitter’s case. i 





under Seation 28, are not very riate to an enguf 

which mainly has regard to adiing nghts of he 
perty ; bot I see no reason at all why a aetermination 
completely satisfactory should not be come to in | 100red- 
ings of this kind when the matter of enquiry js simply 
oe oe such as those saki us just now 


of & wlinple-nouos oc order elk, E aut i 
nery of a simple oe or order 8 as thes 
saribed by this Section. aed 


Moreover, I would add that it seems to me now too 
late to question the power of the Insolvent Court to makes 
an arder of this sort under the 26th Section of the Act, 
considering that at this time the act has been in opera- 
tim for upwards of 20 vaars and that ft has Leen the 
constant practice of the Insolvent Court to make such 
orders during that period. At the same time I balisve 
it bas always been the practice of the Court, and I am 
sure it has been the practice doing the period of my 
experience here, to abatain from making orders to 
deliver over goods or to pay debts when it appears that 
there is really a confilot of right or equity between the 
insolvent and the person in whose the goods 
are, or from whom payment of the debt is sought to 
be obtained, 


As to the Free’ thle, case, T cise agres with the 
Chief Justice even if the erklenœ of Anundo 
hunder is set on one side thereis amBly sufficient in 
the testimony of the other witnesses to support the 
finding to which the learned Commissioner haw arrived. 


RULES OF THE HIGH COURT. 





Modifies the Pleadership Rules as 
regards natives of Aasam. 


The 17th January 1871. 


Prosent: 


Rules for the admission and enrolment of 
Mooktears on the Appellate Side of the 
High Court. 


L Persons who have hitherto practised 


The Hon’ble J. P. Norman, Ofloisting Chief as Mooktears on the appellate side of the 


Justice and the Hon'ble G. Loch, H, V. 
Bayley, and L. S. Jackson, Judges. 


Ir is hereby notifled that in the examina- 
tioa for Benlor Pleadership to be held In 
Assam in 1872, the qualifications mentioned 
in Clauses 1 and 2 Rale 9 of the High Court’s 
Roles of 2ud May 1866," for the qualification, 
admission, and enrolment of pleaders, till not 
be reqaired in the case of natives of that 
provinces. Any such person, however, pass- 
ing the examination without those qualifica- 
tions will be restricted in his practice to the 


Courts of that province alone. 


c By order, &c., 
(Sd.) F. B. PEACOCK, 


® Registrar, 


+ 5 W. R., Rules, p. 9, 


High Court, and also persons desiring so to 
practise, may apply to be admitted and en- 
rolled as Mooktears in the High Court, 


II. No person so applying shall be ad- 
mitted except he shall satisfy the Court as 
to his character and competency. 


IY. Every person so applying on being 
approved by the Court shall, before he is ad- 
mitted and enrolled as a Mooktear, be re- 
quired to give security in the sum of 
Rs. 2,000 for his honesty and good conduct, 
for his compliance with the rules and orders 
of the High Court, and for the faithful dis- 


charge of his duties towards the Court and 
towards his employers. 


IV. Every person admitted and enrolled 
as a Mooktear of the High Court shall be at 
liberty—— 

(1.}—To instract Counsel or Vakeel. 


(2.)}--To Inspect the recorda of any 
» a œ b 
Civil or Criminal case in which he ig ene 


Q 


2, Rulea of the 
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gaged as Mooktear, and, if necessary, to | shall be required to satisfy the Registrar as 


obtain copies of any papers or documents in | to the state of their securities, 


order to the preparation of a brief or instruc- 
po 
tions for the Counsel or Vakeel employed or 


to be employed in the case, 


(3.)—-To deposit in the office money or 


securities on behalf of his clienta. 


(4.)}—To withdraw monies or securities 


deposited on account of his clients. 


(§.}—To receive back original or other 
documents filed in any case after the case 


shall have been completely disposed of, 


(6.}—Aud, generally, to do all other such 
duties on behalf of his cliente as Mooktears 
are now, according to the existing practice 
in the Court, empowered to do. | 

Provided that no monies, securities, or 
documents shall be handed out to any Mook- 
tear, except on production of a special or 
general Power of Attorney, under the hand 
of his client and dely registered, authorizing 


` 


him to receive the same. 


Mooktears within the first fortnight in 


January in every year, or on the occasion 
+ 


of taking out or renewing their certificates, 
e 


(Sd.) J. P. NORMAN. 


» G&G. LOCH 

» H. V. BAYLEY. 
» F. B. KEMP. 

» L 8 JACKSON. 
» J. B. PHEAR. 

»  E. JACKSON. 

» F. A. GLOVER, 
» D. N. MITTER. 
» W. AINSLIE. 

» G. C. PAUL 

» 0. C. MOOKERJEE. 


The 19th January 1871. 





VaAKEELS, 


1._—THe rule of the 26th of November 
1862, as to the stteudance of Vakeels and 


striking outa case for non-attendance, is 


hereby repealed. 


2.—Every Vakeel engaged in any case 
shall be entitled to obtain from the Court 


+ 
office copies of the whole or any part of the 
proceedings and evidenoe iu the case Qn de- 
positing the estimated cost of such copies, 


~ 


7 


` 
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8.—Every such copy shall be examined 
and certified as correct before it is issued 


from the office of the Court. 


4.—The charge for sach copies shall be 
one rupee per 1,440 English words, and one 
rapee for 2,000 words in Bengali or Urdoo. 


5.—When a Vakeel retained to appear 
and plead for any party to a suit or appeal 
is prevented by sickness or engagement in 
another Court from appearing aud conduct- 
ing the case of his client, he may appoint 
another Wakeel to appear in his place, so 
that his client may not be unrepresented “at 
the hearing ; and the Court, if it see no rea- 
son to the contrary, may allow the argument 
to proceed in the absence of the Vakeel or 
Vukeoels originally engaged. 


6.—In avy case in which the party om- 
ploying a Vakeel or his Agent after due 


notice fails to pry the amount of the esti- 
mated costs for preparing briefs containing 
the papers connected with the case on ap- 
penl necessary to enable the Vakeel to con- 
duct the case properly, the Vakeel or 
Vakeels afir notice to such party or his 
Ageyf aud by leave of the Court mey with- 


draw fium the case. 
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TA Vakeel may also, for any other 
sufficient cause, or after such notice to bis 
client as may enable him to appoint another 
Vakeel, by leave of the Court bat not 


otherwise, and on such terms as the Court 
shall order as to refandiog any fees he may 
have received, withdraw from the farther 


conduct of the case. 


8.—-A list of all appeals filed shall be 
made out weekly, and a copy thereof hung 


up in the Library. 


In such list the number of the appeal, the 
names of the parties and of the Vakcel who 


filed. the appeal, shall be given. 


(Sd) J. P. NORMAN. 
G. LOCH. 

» E. V. BAYLEY. 
F. B. KEMP. | 
» L. S. JACKSON. 
J. B. PHEAR. 
E, JACKSON. 
F. A. GLOVER 
D. N. MITTER. 
„ W. AINSLIE. 


G. C. PAUL. 


» oO. C. MOOKERJEE, 
he 19¢h ie 1871. 


4 Rules of the 


Aules for disposal of -zent suits. 
The 4th Febroary 1871. 


Rules for the prompt trial of undefend- 
ed and other suits for arrears of rent 
inCUivil Courts under Act VIII of 1869. 


I—EveRY summons in any suit for 
nrreara of rent, not being a suit in which 
enhancement is sought, brought onder the 
provisione of Act VIII of 1869, B. C. 
shall command the defendant to appear at 
the expiration of fourteen clear days after 
the service thereof, 


2.—-Every such suit entered in the Re- 
gister, as directed by Section 42, shall be 
marked thuae—‘' Rent Suit,” “ Baki Kházá- 
nár Mokuddama,” “ Baki Malgusari.” 


è 


8.—-Immediately on the return of the 
summons in any such “rent-sait,” the 
snit ehall be entered in a list of causes in 
form annexed, to be stuck up in the Courte 
house, specifying the day for hearing, which 
shall be on the day fixed for the appearance 
of the defendant or on the earliest day on 
which the Court shall sit after suvl day. 


4,—Ench sooh suit shall be called on in 
its turn at the sitting of the Court and be- 


fore suits of any other description upon the 
day for the hearing thereof; and in every 
ense in which it shall be shown that the de- 
fondant has been duly served with the sum- 
mons in proper time to enable him to appear 
nud defend the suit, but the defendant docs 
not, either in person or by any authorized 
Agent or Pleader, appear or make answer 
to the suit, the case shall be forthwith taken 
up and heard e@-parte, unless in any porti- 
cular case the Court, for speotnl reasons to 
pe recorded in the proceedings, shall think 
fit to order ather wisa è 
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—— 


5 —Puiovided nevertheloss that, no suit for 
arrears of rent shall be called on and tried 
éx-parte when the summons shal] not have 
been served at least fourteon clear days be- 
fore the day of hearing. 


6.—When it shall appear that the sam- 
mons bns not been duly served, or that foar- 
teen clear days have not elapsed from the 
date of the due service of the sammons, the 
case ehall atand over until a day to be fixed 
immediately after the expiration of four- 
teen clear days from the date of the due 
service of the summons, 

7.~-Io cases where the defendant appears 
and makes answer or desires to contest the 
claim, the case may either be taken op and 
tried at once, If it appear to be likely to be 


a short one, or may be placed in the ordinary 
list of defended causes, and come on in its 
tarn, if such latter course appear to the 
Judge to be expedient with reference to the 
state of his file or the convenience of the 


parties, 
(8d.) F. B. PEACOCK, 


Registrar, 
List of Reni- Suits in the Court of the 
of 





RULINGS OF THE HIGH COURT IN CRIMINAL CASES. 





The 7th January 1871. 
Present: 


The Hon’ble E. Jackson and Onookool 
Ohunder Mookerjee, Judges. 


Jurisdiction — Attached property — 
mand disputes—Section 819, Godo 
of Oriminal Procedure, 


Criminal Revisional Joriadiction, 


Hnrronath Chowdhry, Petitioner, 


COT IWS 


Rajender Chander Roy and others, Opposite 


Party. 
Baboo : Rajendro Nath Misser for Peti- 
; tioner. 


Baboos Tarruck Nath Paulit and Khetter 
Wath Bose for Opposite Party. 


A Seesions Judge has no power to interfere with an 
order of a Magistrate attaching disputed land under 
Bection 819 of the Code of Criminal Procedure. 

Jackson, J.—-Tum order of the Judge in 
this case, interfering with the decision of 
the Deputy Magistrate attaching the dis- 
puted land ander Section 819 of the Code 
of Criminal Procedure, is against law. There 
is no power of revision in the Jadge to 
interfere with such orders of the Deputy 
Magistrate. His order virtually setting 
aside that decision and ordering further 
enquiry bejng illegal must be set aside, and 
the orjginal order of the Deputy Magistrate, 
infin 4th May 1870, must be enforoed, 
the disputed land remaining under attash- 
ment as it was there ordered, 


The 14th January 1871. =~ 
Present: 


The Hon’ble J. P. Norman, Officiating Chief 
Justice, and the Hon’ble G. Loch, Judge. 


Attachment—tLand disputes—Section 
318, Oode of Oriminal Procedure, 


In the matter of 


J. W. Mosoyk, Petitioner. 


Mr. J. W. B. Money and Baboo Kak 
Kishen Sein for Petitioner. 


The power . aitaching land regarding which there ts 
a dispute vonferred on a Alagistrate by Section 818 of 
the Code of Criminal Procedure, extends to disputes 
as to possession of land of which rival semindars are 
in posaesalon by their ryote. 


Norman, C. J.—Tais is an application 
to the Court under Section 404 to send for 
the papers in a case under Sections 818 and 
819 of the Code of Criminal Procedure. 
The facts are as follow :—A dispute appears 
to have arisen between the ryots of Mr. 
Maseyk and those of Baboo Anund Chand 
Lohatta, as to a considerable tract of land, 
about 3,007 beegahs, which the Magistrate 
of Maldah found on inquiry was likely to pro- 
duce a breach of the peace. Mr. Maseyk 
claimed this land as belonging to his talooks 
Shabazpore and Delallpore; Baboo Anand 
Chand Lohatta alleged that it was part of 
his putnee estate, and he oalla it by the 
name of Koyla Dearah. 


Baboo Sitakanth Mookerjes, the Deputy 
Magistrate, made an enquiry and visited the 
spot; and he recorded that he was unable 
to satisfy himself as to which of the two 
parties was in possession of the land, por- 
tions of the land having been sown with 
indigo by the ryota of ope semindar, and 
with kutlye by the ryots of the other. 
Under these. circumstances, he attached the 
land in digpute until a competent Olvil 
Court should have determined the rights of 
the parties. 


2 Oriminal 


Mr. Money’s objection to the order of the 
Deputy Magistrate issubstantially thie—that 
the disputing parties aro zemindara in pos- 
session by their ryots ; and he contends that 
Section 818 is not meant to provide for 
disputes as to possession of land of which 
the semindars are only in possession by their 
ry erm 


We thiok that there is no groond for this 
contention, and he is not borne ont by the 
ease to whioh he has referred in the ih 
Volume of the Weekly Reporter. The de- 
cision of the Deputy Magistrate, whether or 
not it is right on the facta, is perfectly oor- 
rect in law. 


Mr. Money complains that his client will 
be liable to much injury in consequence of 
the loss which he will sustain by the lands 
remaining under attachment under the care 
of some officer appointed by the Magis- 
trate. 


It appears to us that this is no ground for 
our interference. His client has no sub- 
stantial caase for complaint, becanse, if he is 
‘entitled to the land in dispute and was in 
possession of it, he will have no difflcolty 
in bringing a civil suit praying that he may 
be maintained in possession or to recover 
possession, and for a declaration of his title ; 
and in that civil soit an order might be 
mada, pending the litigation, under which, 
if the Judge thinks fit, Mr. Money's olient 
may be appointed Manager or Receiver on 
giving proper security of either the whole, 
or of such portions of the land as shall ap- 
pear to have been sown by his ryota, 


We see no ground to interfere with the 
order passed by the Deputy Magistrate, and 
we therefore decline to send forthe record. 





The 17th January 1871, 
Present: 


The Hon'ble J. P. Norman, Offleiating Chief 
Justice, and the Hon’ble G. Loch, Judge. 


Sanction of Government — Lottery 
office — Section 10 Act ZEVII of 


1870. . 


Reference to the High Court under Section 
484 of the Code of Criminat Procedure 
*by the Recorder of Moulmein in the case 
of the Government versus Nga Cho. | 
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Rulings. 


The sanction of the Local Governmant js neoemeary 
before a charge for Ing a lo offies undar Section 
10 Act XXVI of 1870 can be ins 


Loch, J.— THs case appears to have been 
taken up and disposed of by the Magistrate 
without the authority of the Local Govern- 
ment having been obtained to the Institution 
of the proceedings, Now, though it be an 
offence under Section 10 Act XXVII of 
1870, 294 A, to keep a lottery office not 
authorized by Government, &., yet Section 
14 of the Act provides that no charge un- 
der 294 A shall be entertained by any Court 
unless the prosecution be inatitated by order 
of or under the authority from the Local 
Government, The proceedings in this case 
must consequently be set aside. 


(Vol, XV. 


Norman, C. J.—I concur. 





The 18th January 1871, 
Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Jurisdiction—Procedure —Ohapter X, 


Reference to the High Court under Sestion 
484 of the Code of Criminal Procedure 
by the Sessions Judge of Bhaugulpore in 
the case of Chuioorbhooj Bharthee versus 
Mr. Macaaghten. 

Te i Tari Teire a shee oA 

under Chapter X of the Penal Code cannot try the case 

perm trhar Beatie pont ee oe pa ar of = 

ply only eels cases under Chapter X. 
Reference.—THe applicant’s pleader con- 

tends that under the High Court Ruling, 

Queen versus Chander Seekur Roy, dated 

the 28rd April 1270, Vol. 18, W. R., p. 66, 

the Deputy Magistrate coald not himself 

try the case. 


The conviction is therefore illegal, and 
the sentence should be quashed. 


It will be observed that this ruling affects 
all eases under Chapter X of the Penal Code, 
and virtually lays down that io a Sab-di- 
vision or any station where only one Ma- 
gisterial Officer is located an offence under 
Chapter X against the public servant in 
charge of the local Court would haveX¥o be 
prosecuted in some other station. With 
due deference to the Court’s opinion, I 
would respectfully observe that it appears to 


s 


~ A 


= nayg 


18714% Criminal 
me that as the Legislature have specially al- 
lowed the Coart in which an offence under 
Sections 175, 176, 178, 179 and 180 ere 
committed to dispose of the case itself, 


there can be no legal objection in default of 


direct legal interdiction to the Court trying 
other offences under Chapter X, Penal Code, 
committed against itself. 


The interest is not a personal interest 
which would render the trial asonndal: it 
ia only in oases referred to in Section 168 
that the Legislature deemed the interest of 
such a personal character as to demand spe- 
oial legislation. 


The High Court Circular No. 20, dated 
4th October 1864, points out the distinotion 
of publio servants in their public and private 
capacities. 

The papers of the onse under reference 
are submitted for the orders of the High 
Court under Section 484, Code of Criminal 
Procedure, in consequence of the ruling 
above edverted to. 


Judgment of the High Court:— ° 


Bayley, J.—I think the rnling In the case 
of Queen versus Chundra Seekur Roy, dated 


28rd April 1870, Weekly Reporter, Vol. 18, 
p- 66, should be followed. It is difflonult to 
draw the distinction the Judge draws. 
Slitter, J.—I conour. 
t 





The 18th January 1871. 
Present : 


The Hon’ble H. V. Bayley and Dwarka- 
nath Mitter, Judges. 


Procedure—-Finding—Assessors. 


The Queen versus Bhugwan Lall and four 
others, Appellants. 


Committed by the Magistrate and tried by 
the Sessions Judge of Bhaugulpore on a 
charge of intentionally giving falss evi- 
dence. 


No legal conviction oan take plase rI R 


S ae whole of the 
in a case, 
Bayley, J.—Im these 5 oases, the opinion of 


the Assessors was taken upon the evidence 
of the second witness subsequently examined. 


4 
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The Judge gives as the reasou that the second 


witness deposed exactly as the firat. Bat 
even ifhe did, no legal conviotion could take 
place without the opinion of the Assessors 


being recorded on the whole evidence. 


We qonsh the proceedings of the ,[udge 
as illegal, and desire the trial be Held 


de novo. 


The 21st January 187). 


Present: 
The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble G. Loch, 


Judge. 


High Qourt—Irregularity—Obarge— 
Obapteor XIV and Soction 426, Code 
of Griminal Procedure. 


Ramdoyal Singh, Petitioner. 
Mr. R. E. Twidale for Petitioner. 


In a case under Chapter XIV of the Code of Criminal 
Procedure in whieh the scoused had fall opportunity 
o him to answer the oase which was made 

the High Codes felt itself precluded by Section 
428 of the of Criminal Procedure from interfer- 
ing with the judgment of the lower Court,—even if it 
found that there was an irregularity in the proceedings 
in consequenos of the absence of a formal charge. 


Norman, C. J.—I Tome that we ought 
not to send for the proceedings in this case. 


It was a charge under Section 858 of the 
Indian Penal Oode for using criminal force 


‘| towards a moburrir, who was engaged in the 


execution of his duty as a servant of the 
Joint Magistrate of Patna, and in resisting 
and encouraging others to resist his appre- 


.| hension when his arrest was ordered by the 


Joint Magistrate, which was triable ander 
the provisions of the 14th Chapter of the 
Code of Criminal Procedure. Mr. Twidale 
suggests that no charge in writiug was pre- 
pared in the manner prescribed by Section 
250 of that Code. The petitioner does not 
produce any authenticated copy of the pro- 
ceedings to show that.the suggestion is well 
founded, nor does he by a verified petition 
make a statement to that offest. There was 
an appeal from the order of tlt Joint Ma- 
gistrate tothe Judge, The petition of appeal 
to the Judge Ís not brought before us, and 
in the Judge’s*decision confirming the con- 
viction by the Joint Magistrate no allusion * 
was made to the want of n formal charge. 


L 


Nee 
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We think, therefore, that we oannot as- 
sume that no charge was in fact drawn up 
as required by Section 250, more particular- 
ly as a charge is alluded to in the judg- 
ment of the Joint Magistrate. Eren if there 
had been no charge,—although that would 
hąvæeen a serious irregularity, —we are far 
from saying that we should feel ourselves 
bound to reverse the decision of the Joint 
Magistrate ; because it is olear that the de- 
fendant had a full opportunity of aneor 
the case which was made against him, an 
an opportunity was aleo afforded him of 
calling his witnesses, of which he refused 
to avail himself. There is no doubt about 
the facts, and the sentence passed upon the 
defendant seems to be a proper one. There- 
fore acting under the provisions of Section 
426, we should probably have felt ourselves 
precluded from interfering with the judg- 
ment of the Joint Magistrate, even if we 
had found there was an irregularity in the 
proceedings on the trial in consequence of 
the absence of a formal charge. 


The application is refused. 


bad. Lastly, we think that the orders of 
the Magistrate of Dacca directing the ap- 
prehension of the girl Bidhoomookhee, and 
that she should be made over to Sreenath 
Haldar, the prosecutor, her grand-uncle, 
are equally illegal. They seem to have been 
passed in great haste and without sufficient 
cause, There is nothing to show that 
Sreenath Haldar is the lady’s lawful guar- 
dian. We think that the warrants, as they 
stand, must be set aside. 


Wo pass no farther order in the case, as 
weare told that no farther proceedings are 
to be taken in the matter. 












The 21st January 1871. 


— 


Present: 


The Hon’ble F. B. Kemp and F, A. Glover, 
Jadges. 


MWiia-carriage—Bection 312, Penal 


The 21st January 1871. Code. 


Present: 


The Hon’ble E. Jackson and QOnoocool 
Chander Mookerjee, Judges. 


‘Warrant—Abduction. 


The Queen versus Kabul Pattur and 
Jhumpa, Appellants. 


Committed by the Magistrate and tried by 
the Sessions Judge of Cuttack on charges 


Bidhoomookhee Dabee and two others, 
of attempt to cause miscarriage, gc. 


Petitioners, 
versus 
Sreenath Haldar, Opposite Party. 


Messrs. M. M. Ghose and M. L, Sandel 
for Petitioners. 


The affence defined in Section 812 can only be oom- 
mitted when a woman is in faot pregnant. 


Kemp, J.— Wa are of opinion that the 
ecoused Jhumpa must be acquitted. 


No one for Opposite Party. A. woman who causes herself to miscarry 


would come within the meaning of Section 
812. Baut in this case it is admitted that 
Jhumpa was not pregnant, and the offence 
defined by Seotion 812 can only be commit- 


A warrant for the arrest of a person on a charge of 
abduction should state the intent with which the 
offence was commitied. 


Jackson, J.— Wn think the warrants in 


this case, sa they stand, are upon the face 
of them illegal. In the first place, there 
is not sufficient on the deposition of the 
complainant. Sreenath Haldar, to make ont 
that any offence has taken place. In the 
second place, there is no,such offence as 
abduction under the Indian Penal Code ; but 
abduction with certain intewt is an offence. 
» The warrants for the arrest of the persons 
without stating the intent are ascordingly 





ted where the woman is in faot pregnant. 


The conviction and sentence of the ac- 
cused Kabul Pattur are confirmed. 


To constitute the act of fbetment, it is 
not necessary that the act abetted should be 
committed. The women failed in¥plunte- 
rily in causing abortion, but the ptisoner 
Kabul Pattur instigated her to commit the 
offence believing her to he pregnant, 


E , 
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The 21st January 1871. 
Present: 


Hon’ble E. Jackson and Onoocool 
Chunder Mookerjee, Judges. 


Procedure—Oriminal mis-appropria- 
tion—Ohargeo. 


C. A. Chetter, Appellant. 
Mr. C. Gregory for Appellant. 


Committed by the Magistrate and tried by 
the Sessions Judge of Mymensingh on a 
chage of criminal breach of trust. 


The mis-appropriation of each separate item of 
money with which a person is entrusted fs a seperate 
offence, and the facta connected with it should form the 
subject ofa separate enquiry. The duty of a commit- 
Hp eee a hire is to select pire FETT 
tems to frame his charges upon them, to adduce 
evidence specially upon those items, 


Jackson, J.—THe prisoner, Chetter, was 
the Darogah of the Mymensingh jail. He 
has been convicted of criminal breach of 
trust in mis-appropriating monies received 
by him in the course of his duty as Darogah, 
and has been sentenced to 8 vears’ impri- 
soument. He has appealed from these ordera, 
nud urges that he is innocent of any offence. 
There is some diffleulty in dealing with the 
case in consequence of the manner in which 
the charges have been framed, and because 
so many chergee of different breaches of 
trust have been mixed up together in the 
same committal. I would point ont, for the 
future guidauce of the Magisterial authori- 
ties, that the mis-appropriation of each se- 
porate item of money with which a person 
is entrusted is a separate offence, and the 
facts connected with it should form the 
subject of a separate enquiry, inasmuch as 
it generally has to be supported by separate 
evideuce. In the present case the prisoner, 
Chetter, was charged with mis-appropriating 
sums of money received by him—l1st, as the 
price of rations for the prisoners; 2nd, as 
the salary of some of the establishment ; 3rd, 
as the diet-money of civil prisoners ; 4th, as 
the price of convictlabour; and 5th, as the 
price of articles of jail manufacture sold by 
him; and numerous items were charged 
ugainst him on each of these five separate 
heads of charge. There cannot be less than 
fifty different offences in this way mixed up 
together in this one case, each different item 
of offexce requiring distinct evidenoe to prove 
it The difficulty to any individual who 
has so many charges brought against him 
in one single commitment, in adducing his 
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evidence upon each separate item is incon- 
celvable. It isa hardship to which no one 
should be subjected. The duty of the com- 
mitting officer in such a case is to select cer- 
tain distinct items, and to frame his charges 
upon them—to adduce evidence specially 
upon those items—to prove that althoug® the 
monies relating to them were made over to 
the prisoner for a certain specific purpose, he 
had not applied them to that purpose but 
had mis-appropriated them. * = = 
+ & * 
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The 21st January 1871. 
Present: 


The Hon'ble J. P. Norman, Officiating Chief 
Justice, and the Hon'ble G. Loch, Judge. 


Procedure—Witnesses — Public Ser- 
want—Seotion 228, Penal Oode. 


Reference to the High Court under Section 
484 of the Codes of Criminal Procedure by 
the Officiating Sessions Judge of Nuddea, 


The Queen versus Chota Horry Pramanick 
Tantes and another. 


No couviction oan be had under Section 228 of the 
Penal Code, stmply beosuss witnesses In a case give in- 
consistent evidence and give their evidence reluctantly 
and take up the thme of the Court. 


Norman, C. J.—THese two persons, 
witnesses in a oriminal conse, have been 
punished by the Deputy Magistrate, pro- 
feasing to act under Section 163 of the 
Code of Criminal Procedure, for alleged 
offences under Section 228 of the Indian 
Penal Code. 


The Deputy Magistrate finds that they 
“have in their depositions spoken tissues 
of inconsistencies ; have shown throughout 
a reluctance to speak the truth ; and have 
certainly caused much interruption to the 
Court by taking up its valuable time for 
notbing.” But thie conduct, however re- 
prehensible in itself, Isanot one of the 
offences pointed out in Section 228, which 
provides for the punishment of any person 
“who intentionally offers any insult or 
causes any interruption to any publio ser- 
vant, while such public servant is sitting in 
any stage of a judicial proceeding.” 

We therefore quash the conviction and 
direct the repayment of the fines of rupees 
10 on each prisoner, if the amount of sucle 
fines has been realixed. 
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The 21st January 1871. 
Present: 


The Hon’ble H. V. Bayley and Dwarka- 
nath Mitter, Judges. 
_ 


Unlawful assembly—Rvidence—Riot 
—Section 54, Penal Code. 


Criminal Revisional Jurisdiction. 


In the matter of 


O. G. D. Betts and Mahomed Ismail Chow- 
dhry, Petitioners. 


Mr, R, T. Allan and Baboo Mohinees 
Mohun Roy for the Petitioners. 


Baboo Juggadanund Mookerjee for the Go- 
vernment, 


Procedure to be cbwerved in the case of a charge 
under Section 154, Penal Code, against the owner of land 
on which an unlawful sseembly ts held, pointed out. The 
record of the original riot oase is no evdence in the 
Case under Section 184, 


Bayley, J.—Ir is clear (and the Govern- 
ment Advocate does not contend that it is 
otherwise) that the conviction in these two 
eases has been bad on the evidence taken 
in tbe original riot case in which these 
petitioners were not before the Court; at 
any rate, they were neither convicted nor 
acquitted in that cage, * 


Now, a charge under Section 154 of the 
Indian Penal Code ought to be a olear and 
distinct charge of the offence specified in 
that Section. After such charge the pri- 
soner should be called on to ‘plead, and if 
his plea is not guilty then legal evidence for 


the prosecution should be gone into. The’ 


records of another case would not of them- 
selvas be legal evidence itself for the con- 
viction. .This separate evidence in support 
of the charge under Section 154 being given 
and a primd facie onse belog made out 
for the prosecution, the prisoner muat then 
be allowed opportunity to rebut that evi- 
dence, after whith judgment should be 
passed, 

In this case, however, no suoh procedure 
has been observed, and there is no evidence 
to support the charge except the reference 
to the records gf the riot case and the pre- 
sumptions arising therefrom. ¢ 

The proceedings of the Igwer Courts 

set aside, and the fines ordered to be re- 
ndod, 
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The 21st January 1871. 
Present : 


The Hon’ble J. P. Norman, Officiating Chief 
Justice, and the Hon’ble G. Loch, Judge. 


Oriminal trespass—Joint family— 
Section 441, Penal Code. 


Criminal Revisional Jurisdiction. 


Prankisto Chunder and Jadab COhunder 
Haldar, Petitioner, 


versus 
Bissonath Ohunder, Ogposite Party. 


Baboos Sham Lall Mitter and Romesh 
Chunder Mitter for Petitioners. 


Baboos Ashootosh Dhur and Nil Madhub 
Sein for Opposite Party. 

To bring a oase under the definition of criminal tres- 

In Section 441 of the Penal Code, the entry must 

made with the intent to commit an offence or to 


intimidate, insult, or annoy. 
One member of a joint family commits no 


y oooupled by another member of the 
y. 

Norman, C. J.— Tuis case does not ap- 
pear to have been tried elther by the Joint 
Magistrate or the Judge on appeal with a 
sufficiently careful advertence to the defini- 
tion of criminal trespass in Reotion 441. 
Prankisto being a member of the joint 
family committed no trespass by entering 
the house, which was the joint property of 
himself and the complainant, Bissonath 
Chunder. Nor did Jadub Chunder, who 
entered with Prankisto and by his license, 
commit the offence of tresposa by merely 
entering the joint family house. 


Prankisto entered the-room which was 
ordinarily occupied by Bissonath Chunder, 
and that entry into Bissonath’s room was, 
we think, rightly treated by the Joint Ma- 
gistrate as a trespass, To make it a crimi- 
nal trespass, the entry must have been ‘with 
intent to commit an offence, or to intimi- 
dats, insult or annoy” Bissonath. 


The Joint Magistrate says that “ there 
“ oan be no doubt that this was done with 
“the intention, as legally understood, of 
“annoying Bissonath.”’ We de not under- 
stand what the Magistrate means by the 
qualification of the term “annoying.” If 
he means something less than annoyanse, as 
the term is ordinarily understood, we think 


14 ig not sufficient. 
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It was contended for the defendants that 
they acted in good faith, If they did so 
act in good faith with intent to vindicate 
Prankisto’s supposed rights or those of the 
ladies of his immediate family, though under 
a mistaken notion as to the rights of Pran- 
kisto, they cértainly cannot be said to have 
acted with intent to annoy Bissonath. The 
Joint-Magistrate seems to leave out of the 
question the supposition that they intended 
“ to commit an offence,” which, if any thing, 
would, we suppose, be the offence of theft. 


We notice that Jadub Chunder did not 
enter the room of Bissonath. If guilty at 
all, he can only be so as a person siding and 
abetting the offence of Prankisto. 


Wo think that there should be a new trial 
of the appeal before the Judge. 


The 30.h January 1871. 


Present: 


The Hon’ble L. 8. Jackson and W. Ainslié, 
Judges. 


Aooused person—Witnesses for the 
defence. 


Reference to the High Court wander Section 
-484 of tha Code of Criminal Procedure 
by the Sessions Judge of Tirhoot. 


Ram Sahie Chowdhr 
Sunker 


and others versus 
ahadoor. 


An accused is entitled to have his witnesses 
soinmoned examined, oven if those witnesses wero 
named as implicated in the offence mth which the 
accused is charged. 


Reference.—Tue facts of the case are 
simple. 


Prisoners are charged with outting a 
Government road and were punished by fine 
under Section 481. They denied the charge 
and called certain witnesses in their defence. 


The Deputy Magistrate did not think it 
necessary to summon their witnesses, as they 
had been named as being implicated in the 
cutting. 


As this is an error which vitiates the trial 
and an application has been made to me to 
refer the case under Section 484, I accord- 
ingly request that the High Court will pass 
such order as they may think proper. 


(d 
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Judgment of the High Court :— 


Ainslie, J.—Wo concur with the Sessions 
Judge in thinking thaf the accused persons 
were entitled to have the witnesses named 
by them for their defence examined. It 
does not appear that the Magistrate thought 
it worth while to prosecute those peascns 
as parties to the offence, even if he had 
grounds for so doing; and he could not legally 
declare before-hand that he woald not be- 
lieve them on their oath. We muat quash 
the couviction. 


The 24th January 1871. 
Present: 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. 


Jurisdiction—Appellate OCourt-—Hn- 
hancement of punishment—Whip- 
ping — Rigorous imprisonment — 
Fine—Seotion 419, Gode of Orimi- 
nal Procedure—Soeotion 12 Act VI 
of 1864. 


Reference tothe High Court by the Sessions 
Judge of the 24-Perguanahs, at the ins- 
tance of the Magistrate of the District, 


The Queen versus Banda Ali 


A Deputy Magistrate passed a sentence of 6 months’ 
rigorous pa sina ag emg ing of 20 stripes on 
& person om he oonricted (e) . Tho 
Sessions Judge on set mido the sentence of whip- 
ping and commuted portion of the santanos into 
one of rigoroas imprisonment for 8 months. 

HELD that the Sessions Judge acted rightly in setting 
aside the seatence of whipping, as the conviction was a 
first conviction of the offence; but that the commutation 
of the eentenoe of whipplog into one of 8 months’ 
ngo gos imprisonment amounted to an enhancement 

the sentence which had been 


Magistrate, and was therefore ha regard to 
Section 419 of the Code of F ure The 
En AT y set aside ihe sentence of 8 
m additional rigorous imprisonment. 


Pe Hitter, J—Bechon 12 of the Whipping Act VI 
of 1864 refers to the Court by which a case is tried 
in the first Instance, and not to a Court of appeal, 


oe ee for one 
im 


Lock, J.—Iz appears to me that the view 
taken by the Sessions Judge is not correct, 
and that his order is in effect an enhance- 
ment of the sentence passed upon the pri- 
soner by the Deputy Magistrate. The pri- 
soner was convicted of housd-breaking, and 
sentenced to rigorous imprisonment for six 
months and to be whipped. As this was a 
first offence of the kind, so much of the 
sentence us directed the prisoner to be whip- 
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ped, passed by the Deputy Magistrate, was 


illegal, and has rightly been set aside by the 
Sessions Judges but when the Sessions 
Judge weut further and sentenced the pri- 
soner to three months’ imprisonment in 
addition to the six months’ already given 
him by the Deputy Magistrate, his order 
was tindoubtedly an enbancement of the 
sentence passed upon the prisoner by the 
Deputy Magistrate. The whipping was in 
‘addition to any other punishment to which 
the prisoner might be liabla under the Penal 
Code. This additional punishment was ille- 
gal in the present oase, and the Judge could 
not legally, as in fact he has done, commute 
it to further imprisonment of three months, 

I think the order of the Sessions Judge, 
as regards the additional imprisonment for 
8 months to which he has sentenced the 
prisoner, must be set aside. 


Mitter, J.—I am of opinion that the ad- 
ditional sentence of 8 months rigorous 
imprisonment passed by the Sessions Judge 
in this case is contrary to law. 


Section 419 of the Code of Criminal 
Procedure says— The appellate Court may, 
“ after perusing the proceedings of the lower 
“Coort, and after hearing the plaintiff or 
“ his Counsel or agent, reverse or alter the 
“ sentence of that Court, but not so as to 
‘“‘enhance the punishment that shall have 
“ been awarded.” 


I think that the appellate Court ia bound 
under this Seotion to satisfy itaelf beyond 
all reasonable doubt, that the alteration 
which it proposes to make in the sentence 
of the lower Court would not amount to an 
enhancement of the punishment already 
awarded by that Oourt. If the alteration 
is restricted merely to the degree of the 
sentence, no difficulty whatever can possibly 
arise, Hatif, on the other hand, it goes to 
affeet the nature of the sentence, as in the 
present’ case, the diffloulty becomes almost 
insurmountable. Things dissimilar in nature 
do not admit of any direct comparison with 
one another ; and if there is no fixed acnle 
or standard by which the comparison can 
be made, the task must be given up aso 
helpless one. 


The learned Judge says that a sentence 
of rigorous imprisonment for 9 months, is 
equivalent to one of rigorous imprisonment 
for 6 months coupled with whipping. But 
from what materials this calculation has 
peen made, L am wholly unable to make 
out, Granting that whipping is geneially 
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looked upon as a more degrading punish- 
ment than imprisonment, it does not ue- 
ceasarily follow that the substitution of 
rigorous imprisonment for whipping would 
not, under any circumstances, amount to 
enhancement of punishment, A poor wretch 
who has got a large family to support might 
prefer to be let off with a few stripes, instead 
of being incarcerated in jail for any lengthen- 
ed period of time; and in his case at least 
the appellate Court Is bound to show satis- 
factorily that it is not really exhancing the 
punishment, before it undertakes to substitute 
the one punishment for the other withoat his 
oonseut. 


Bat be this as it may, it seams to he 
perfectly clear, that the islature bas not 
supplied os with any data fiom which the 
comparative severity of the two sentences 
under our consideration can be determined ; 
aud it is therefore impossible to say how 
many strokes of the cat-o-nine-taila would be 
equivalent to a sentence of rigorous imprison- 
ment for a given period of time. It cannot be 
contended for one moment that each indivi- 
dual Jadgo is at liberty, in a cane of this kind, 
to act according to an arbitrary standard of 
his own. Every disoretion vested in a Court 
of justice must be exercised in a reasonable 
manner and upon reasonable grounds ; and 
the power of altering the sentence conferred 
upon the appellate Oourt by the provisions 
of the Section above quoted is by no meang 
an exception to this rule. If we hold with 
the learned Judge that a sentence of 30 
atripes is equivalent to one of rigorous 
imprisoument for 3 months, there seems to 
be no reason whatever why another Judge 
should not be permitted to hold that the 
same sentence is equivalent to one of rigor- 
ous imprisoument for as many years, Au 
appellate Court can alter the sentence of 
the lower Court, it is true; but if it is not 
in a position to say, upon some reasonable 
grounds, that the alteration which it pro- 
poses to make would not amount to enhanoe- 
ment of punishment, it is bound to rejeot 
that alteration as contrary to the express 
provisious of the law. 


Whether a sentence of fine can be subati- 
tuted for one of imprisonment or not, isa 
question upou whioh I wish to express no 
opinion, The Legislature hasén some cases 
laid down the limits within which those 
two panishments can be awardedvin the 
alternative, and within those limite the ap- 
pellate Court may make any alteration in 
the sentence of the lower Qourt it may 
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think proper. But the case now before us 
stands on quite a different footing. Here 
there is no legal or rational standard of oom- 
parison of any kind whatever ; and in the 
absence of such a standard, the learned 
Jadge had no power to take it for granted 
that a sentence of 20 stripes was equivalent 
to one of rigorous imprisonment for 8 
months. 


But there ig another ground upon which 
the Judge’s view appears to me to be 
erroneous, It is admitted on all sides 
that the sentence of whipping passed by 
the Deputy Magistrate in this case was al- 
together illegal. Such a sentence is, in the 
eye of the law, an absolute nullity, and the 
learned Judge ought to have, thorafore, ex- 
cluded it from his consideration in estimating 
the amount of punishment awatded by the 
Deputy Magistrate. That punishment was 
one of 6 months’ rigoroas imprisonment, and 
it was this punishment only that the learned 
Judge had to deal with in fixing the final 
sentence, the other punishment, namely, that 
of whipping being absolutely nail and void, 
aud therefore liable to be considered as ifs it 
had never been passed at all. If the Deputy 
Magistrate had not sentenced the prisoner to 
whipping in addition to rigorous imprison- 
ment for 6 months, it is perfectly clear that 
the learned Judge could not have added a 
single day to the period of imprisonment 
How then oan it be contended that the mere 
fact of the Deputy Magistrate having passed 
the additioual sentence of whipping, which 
sentence was wholly illegal and void, enabled 
the learned Judge to increase that period 
from six tonine months. The learned Judge 
admits that he did ao, because he thought 
that 6 months’ rigorous imprisoument would 
not be sufficient to meet the gravity of the 
offence committed. But if this is not tauta- 
mount to enhancement of punishment, it ia 
difficult to say what enhancement of pnnish- 
ment means. It may be that the Deputy Ma- 
gisirnte might have sentenced the prisoner to 
s terion of imprisonment longer than 6 month, 
if he had been aware of the fart that he had 
uo power to pass the additionn| sentence of 
whipping. But all speculations of this nature 
are beyond the province of an appellate Court, 
for I see no reason whatever why that Court 
should be pegmitted upon the basis of such 
speculations to do what it could never have 
done if the lower Court had not, iu passing 
the sentence, gone beyond the limits Axed hy 
the Inw. The addition of the illegal sentence 
of whippirg by the Deputy Magistrate could 
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not have possibly increased the power of the 
learned Judge sitting as a Courtof appeal ; 
and the prisoner was therefore entitled to 
stand before him as if that addition had 
never been made at all. To hold otherwise 
would be to take advantnge of an illegality 
committed by the Deputy Magistrags, and 
the prisooer bas therefore avery right to’con- 
tend that no such advantage ought to be taken 
against lim in dealing with Ais appeal. 


The case put by the learned Judge in 
which the geutence of the lower Court is 
found to be altogether ilegal, stands on 
quite a different footing. It mag be that the 
appellate Oourt may in such cases quash 
the sentence as absolutely null and void, 
and direct the lower Court to pass a new 
sentence according to law, or it may even 
pres such a sentence upon its own authority. 
But I do not wish to express avy opinion 
on this point, one way or the other. It is 
sufficient for me to sny that the 3 months 
of rigorous imprisonment added in this case 
to the 6 mouths already awarded by the 
Deputy Magistrate clearly amounted to 
enhancement of punishment, and that the 
cage falla therefore within the express words 
used in the last portion of Section 419. 


In conclusion, I have simply to observe 
that the argument based apon the provisions 
of Seotion 12 of the Whipping Act has no 
bearing upon this case. That Section refers 
to the Court by whioh the case is tried in 
the first instance, and not to a Coart of 
appeal. 


For the above reasons I would reduce the 
sentence passed by the Sessions Judge to 
one of rigorous imprisoument for 6 months 
only, 


a 


The 26th January 1871. 
Present . 


The Hon'ble L. S. Jackson and W. Ainslie, 
Judges. 


: ` 
Amonds—Porjury—Seotion 270, Code 
of Oriminal Procedure. 


Reference to the High Court under Section 


484 of the Code of Criminal Procedure by 
the Officiating Sessions Judge of Patna, 


The Qheen versus Roopun Ras. 


A Magistrat having jurisdiction is anthorixed b 
law in making an order under Section 370, Code ot 
Criminal Procedure, directing the complainant to make 

e ` 
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amends to the accused, notwithstanding that the com- 
plainant ls to take hie trial for perjury. 


Reference.—One Roopan complained be- 
fore the Assistant Magistrate of Patna that 
certain persons forcibly resoued some catile 
that he was taking to the bannah. In his 
prelitginary examination he stated that of 
theke persons “ Moorut struck me thrice 
with a lathee,” but when confronted with the 
aconsed persons he subsequently deposed 
“ Dhodhee struck me three times witha 
“ luthee—no oue else struck me. Moorat 
“ did uot strike me,” 


On the 18th October the Assistant Magis- 
trnte dismissed this complaint which he tried 
under Chapter XV, and under Section 270 
ordered the complninant to pny to the three 
accused persons compensation amounting in 
the aggregate to rupees 


SS eerie m D 100. Simultaneously, or 
n Meaghoo 20 Ishould more correctly 


~on Btate On the next day, the 
ses Assistant Magistrate iu- 
stituted proceedings ngninst the complainant 
for having intentionally given false evidence 
by reason of his having made these two con- 
trndictory statements, and he was committed 
for trial to the Court of Session. 





I submit that inasmuch ns the Assistant 
Magistrate had determined to prosecute Roo- 
pun Rae for having intentionally given false 
evidence, in that he falsely charged Dhodhee 
and two others, it was not competent in him 
to prejadge the result of the Sessions trial 
and award ,sompensation, that being a point 
whieh would come before the Sessions Court 
for trial and on which that Court might hold 
a contrary opinion. Further, if it should so 
happen that the Sessions Court should concur 
with the opinion of the Assistant Magistrate. 
it was fully competent to the Judge to give 
the requisite compensation, 


I also submit that the mere fact of commit- 
ting the prisoner on contradictory statements, 
without any evidence as to the truth or false- 
nees of either, showed that the Assistant 
Magistrate could not confidently state that 
both charges were dnlaa. 


I would add, in conclusion, that Roopun 
~ was acquitted by the Sessions Court, there 
being no evidence forthcoming to show that 
the prisoner before the Court was the same 
mnan who depesed before the Committing 
Officer. . e 

Jaokson, J.—It appears to me that in this 
case the Magistrate was compefent to award 
,Sompensation to the persons acoused by 


~ 


Roopon, assuming them to have been tried, . 


and lawfully tried, ander the 15th Chapter 
of the? Criminal Procedure Code, notwith- 
standing that he afterwards committed, and 
even ifhe had then made op his mind to 
commit, Ronpun to take his trial on the 
charge of giving fnise evidence. 


In the first place the acquittal of Roopun 
(which took place in the Court of Sessions) 
would not estublish affirmatively the trath 
of either of the contiadictory statements 
which he was charged with having made, nor 
would it negative the fuding that his com- 
plains was frivolous and verntious. 


In the second place, if that were the re- 
eult of his acquittal, I should still be of opi- 
nion that a Magistrate, having jurisdiction, 
would be authorized by law in making his 
order under Section 270, notwithstanding 
that the complainant was to take his trial for 
perjury. 

It would, no doubt, be n matter of regret if 
the Magistrate and the Court of Sessions came 
to opposite conclosions upon the same ques- 
tion. 


e 

But a like result not unfrequently occurs in 
cases where the decision of a Civil suit is 
followed by a Criminal prosecution of one 
of the parties or of his witnesses; eash 
tribunal comes to its own independent oon- 
closion, and the two are by no means invari- 
ably indentical. f 


It seems to bave been held by this Court 
in 1865 that a Magistrate might award com- 
pensation under Section 270, and also, give 
his sanction to a prosecution under Section 
211, Indian Penal Code. 


Whether the Magistrate in making this 
order exercised a proper discretion isa differ- 
ent question on which, I think, we need not 
give an opinion. 

Ove thing however is clear, namely, that 
the compensation awarded in this case wos 
altogether unrenaonable and disproportioned 
to the circamstances of the parties, and it is 
unfortnnate that the law provides no means 
of setting the matter right in this respect. A 
proper measure of amends would seam to have 
been about one-fifth of that actually or- 
dered. 


Upon the Judge’s letter of reference, I 
think it right to observe that it seem» very 
doubtful whether, as he supposes, the Court of 
Sessions, if it convicted Roopun, could, make 
a similar order to that made by the Magis- 
trate. The Jadge probably refers to Section 


ND 
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44, Code of Criminal Procedure, but that Seo- 
tion apparently does not support bis opinion 
in this case. 


Agalo, it is stated that Roopun was nequit- 
ted on the ground that there was no evidence 
forthcoming to identify him with the person 
who had made the false or contradictory 
statements. It is diffloult to believe that 
evidenes upon this point could not have 
been easily procared if the Judge had ad- 
journed the trial; and I conceive it would 
have been his duty to do so in the ciroum- 
stances, unless, which appears very probable, 
the acquittal really proceeded on the footing 
that the case ought not to proceed. 


Ainslie, J.—I conour. 


The 8lat January 1871. 
Present : 


The Hon’ble E. Jackson and Onoocool 
Chander Mookerjee, Judges. 


Dying Deolaration— Procedure. 
~ Revision of proceedings in the case of 
Sheikh Tenoo. 


Before a dying declaration can be received in erl- 
dence it must be distinctly found that the person who 
made the declaration knew or belleved at the timo he 
made it that he was dying or was likely to die. 


Where a Seesious Judge sees from the Magistrate's 
record that there is evidence which could prove that 
the declaration was a dying declaration, hs should call 
for that evidence. A Magistrate should, in all oases in 
which dying Geclarations are made, examine the edm- 
plainant on the point, and record the question as well 
as the auswerto it upon the record of the examina- 
tion. 


Jackson, J.—Tue difoulty to my mind 
in dealing with this dase is that the accused 
have been virtually aoquitted by a Jury, 
aud that such an acquittal is final. Ic is 
true that the Sessions Judge does not use 
the expression “ acquitted,” bat “ discharg- 
ed ;’’ but after the evidence for the prosecu- 
tion had closed, he summed up the case to 
the Jury, and the Jury anuuimoualy acquitted. 
The only grouud upon which such a verdict 


can be set aside is that there had been some 
misdirection in the charge of the Judge to 
the Jury. Now in this conse there was no 
such misdirection. The Judge told the Jury 
that there was no evidence to prove that the 
deceased man’s statement was made’ with 
any knowledge or belief that he was likely to 
die; and in fact no such evidence had been 
given by any witness in the course of the trial. 
The Sab-Inspector of Police might have 
given such evidence, if he had been examin- 
ed upon the point ; bat no question was put 
to him to elicit the fact from him. The Civil 
Surgeon might have perhaps given some 
evidence upon the subject, but he was not 
called for the proseoution, Similarly, Mr. 
Marcus, the House Surgeon at the Hospital, 
who was present when the wounded man was 
examined, might have given evidence, but 
he also was not called for the prosecution. 
Even the examination of the Civil Surgeon 
before the Magistrate was not put in as 
evidence for the prosecution, The Deputy 
Magistrate, the only witness who was called 
to speak to the deolaration, distinctly gave 
his evidence that he did not know whether 
the wounded man at the time knew or be- 
lieved that he was in danger of death. 


The Sessions Judge did not put the case 
to the Jury until the whole of the evidence 
offered for the prosecution had been taken. 
If there was more evidence which might 
have been offered, it was the fault of the 
officer conducting the prosecution that it was 
not offered. The fact that such evidence 
existed and was not offered is no sufficient 
ground for setting aside a verdict of acquittal, 
Although I think blame is to be attributed 
to the officers who committed the case and 
who condacted the prosecation, I think that 
the Jadge also should have seen from the 
Magistrate's record that evidence could have 
been procuted which would have proved 
that the declaration of the wounded mau 
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wase dying declaration, and he should have 
called for that evidences, 


The Judge has given it as his opinion 
that, even if the declaration was received 
in .evidence, there would have been no 
sufficient proof of the guilt of the acous- 
ed. I do not altogether agree with him. 
There would certainly have been evidence 
ppon which a Jury might have convicted. 


I think that this commitment was made 
without a proper, thorongh engairy into all 
the facts of the case, and without an exami- 
nation of many witnesses who might have 
thrown light upon it, Mr, Pawsey, the 
Joint Magistrate, refused to examine several 
witnesses who had been sent in by the Police, 
because apparently he disbelieved what they 
were going to depose to, I suppose he examin- 
ed them orally in the first place, I cannot 
understand how otherwise he could have 
learnt what they were going to depose to. Per- 
haps he may have learnt it from some Police 
report. However he did not examine them. 
He certainly should have examined them, 
Whether their evidence tarned out to be 
true or false, and concocted at the instigation 
of the Police, they should still have been 
examined. It is clear that there were many 
witnesses who might have been examined 
in the case, but who were not. There were 
witnesses who were present when the Sub- 
Inspector saw marks near the accused’s 
dwelling-house, which looked as if a body 
had been dragged along the ground. Those 
witnesses Were not examined ; but the Sub- 
Tuspector’s evidends tothe faot was alone 
taken, thongh Mr. Pawsey held that that 
Sub-Inspector bad been concocting false 
evidence against the accused. The cow- 
herd, Balokee, ` might have been called, as 
the wife of the deceased states that he told 
her that the deceased’s missing Cow was tied 
tip in the accused’s house, Bat Balokee was 
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never examined. The Civil Surgeon olther 
should have been called as a witness, or his 
deposition before the Joint Magistrate offered 
ia evidenes, But nelther the one nor the 
other course was adopted. 


The oircamstance that the Deputy Magis- 
trate, who was examined by the Sessions 
Judge afterwards, had a stroke of paralysis, 
would have been no sufficient ground for 
admitting his examination before the Joint 
Magistrate as evidence in the Sessions 
Court, There is every reason to suppose 
that the Deputy Magistrate spoke truly be- 
fore the Sessions Court, and that he had 
omitted to examine the wounded man as to 
whether he knew he was then dying or be- 
lieved he was likely to die. Not only should 
all Magistrates in such cases examine a com- 
plainant on such a point, but they should 
always record the question as well as the an- 
awer to it upon the record of the examina- 
tion. The deposition in this case ig sald to 
have been on oath, and not upon solemn 
affirmation as it should have been; and it 
is not attested as directed by law by the 
Deputy Magistrate, who only scribbled one 
or two of his initials under it It isim- 
possible to exaggerate the importanee of 
socing that every form of law is carefully 
attended to in taking down dying declar- 
ations, which it is expected will be required 
as evidence after the death of the declarant 
Any mistake or error then oommitted oan- 
not be rectified afterwards. 


There has been no illegality in the trial 
before the Sessions Court, and therefore we 
cannot set aside the Ginna ae in that 
Court. 


Mookerjee, J.—I seo no reason to in- 
terfere. Itis said that-a dying declaration 
of the deceased was taken by Baboo Kali- 
nath Ghose, Deputy Magistrate, who had 


been examined by the Joint Magistrate, and . 


that this wag good evidence under Section 


+ 
e 
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Judge that the deceased, Sumboo, believed 


Act II of 1855. Bat, according to the for- 
mer enactment, the declaration of a deocens- 
ed person is only evidence when the de- 
ceased, ‘at the time of making such deolar- 
ation, believed himself to be in danger 
of approaching death, although he enter- 
tained at the time of making it hopes of 
recovery.” Section 29 of Act I also en- 
acts that where dying declarations are 
evidence “they shall be received, if it be 
proved that the deceased was at the time of 
making the declaration, and then thought 
himself to be, in danger of approaching 
death,” &o. Both these enactments, then, 
required that before adying declaration is 
received in evidence, it should be proved 
that the person making it believed himself 
to be In danger of approaching death. It 
appears that itis only on the supposition 
that in this awfol state, while at the con- 
fines of a future world, he is not likely to 
speak a falsehood, that such statement of 
a deceased are received in evidence; and 
therefore the law very properly requires 
that it shall be proved that the deceased 
did really believe that he was in this state 


before his statement shall be received in 
evidence. 


Tn the present case, the Judge is right 
in stating that the Deputy Magistrate, 
even in his deposition before the Joint 
Magiatrate, did not state that the deceased, 
Sumboo Singh, believed at the time that he 
made the statement to him that he, Sumboo, 
was in danger of approaching death: In 
his examination before the Sessions Court, 
he distinctly deposed that the deceased 
“ did not say that he know he was dying ;” 
and then “I thought he would not live, 
but I did not,ssay so to him;” and farther 
on, that “I cannot swear that the man 
knew or believed himself to be dying.” 
There was therefore no evidence before the 


himself to be in dadger of death, so as to 
make his declaration a dying declaration 
under the laws cited by the Magistrate, 


“ The general principle upon which,” 
says Eyre, O. B., “ evidence of this kind 
is admitted is, that it is of declarations made 
in extremity when the party is at the point 
of death and when every hope of this world 
is gone—when every motive to falsehood 
is silenced and the mind is induced by the 
most powerful consideration to speak the 
truth.’ There is nothing to show in the 
evidence before the Judge that the party 
was aware of his situation, namely, that 
death was impending. The Sub-Inspector 
of Police in his deposition before the Jadge 
does not state that the deceased knew or 
expressed to him his belief that be was 
in danger of death. It is to be regretted 
thet no question was asked to him while 
in the box, for it appears that in his evi- 
dence before the Joint Magistrate, he stated 
the deceased said “he would not live,” 
and that thereupon he, the Sub-Inspeotor, 
“sent him off to Dacca.” There muy be 
cases in which although the deceased was not 
heard distinotly to say that he was in danger 
of his life and believed himself dying, but 
in which by the conduct of the deceased 
person it was evident that he believed him- 
self at the brink of eternity,—such as settling 
his affairs, taking leave of his relatives, 
providing for his shradh, and the like, In 
such cases it may be held that the statement 
of that person is admissible as dying de- 
claration, because the depeased was under 
the belief that death was approaching. There 
are no such circumstances in this case to 
show that the deceased by hisconduct mani- 
fested that he was under a belief that he 
was on the point of death. Mr. Taylor in his 
Work on Evidence states (para. 648, Ed. 
1868) “that it is essential to the admissi-, 
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bility of these declarations 
“ lsi—That the declarant should have 
been in actual danger of death. 


“ Qnd—That he should have had a full 
apprehension of his danger. 


& 8erd——That death should have ensued.” 


All these facts must be proved to the satis- 
faction of the J adge before the declaration 
ean be received as evidence, which is not 
done In this case. 


On the other point submitted in this 
reference, as to whether the omission to 
record the verdict of the Jury in the terms 
" prescribed by the Criminal Procedure Code 
is or is not such an irregularity as re- 
quires the trial to be quashed and a new 
one ordered, we do not see that the law is so 
strict or distinct on the polot. I would 
therefore not interfere in this case and will 
not direot a new trial. 





The 4th Febrasry 1871. 
. Present: 


The Hon’ble E. Jackson and Onoooool 
Chunder Mookerjee, Judges. 


Recognizance — Bond to keep the 
peace— Forfeiture. 


Reference to the High Court under Section 
484 of the Code of Criminal Procedure, 
by the Sessions Judge of Dacca in the 
case of Jaka Buz. 


+ 


Baboo Ram Churn Mitter for the petitioner. 


Where the tepms of a bond to keep the peace are 
general, the recognisances may be forfeited on any 
) reach of the peace, whether the assault be committed 
sgainss the parson on whose charge the bond was 
e eriginally taken or not. y; 
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Jackson, J.—-Im this oase one Jaha Bax 
was called upon to give recognizanoe for 
rupees 500 that he would not break the 
peace for a term of 6 months. It appears 
that, within that time, he was charged with 
assault. He was fined for the essanit and 
he was called upon to pay up the amount 
of the recognizances. He appealed to the 
Sessions Judge, and the Sessions Judge has 
sent the case up to this Court for revision 
on the ground that the breach of the peace 
which actually occurred, and upon which 
the recognizances were forfeited, was n 
very small matter, and that the notual ap- 
plicant on the ocension when the recog- 
nizances were taken from Jaha Bux was a 
different person from the person who was 
afterwards assaulted. The Sessions Judge 
thinks that the’ recognizances to keep the 
peace having been obtained by one Kadir 
Bux they cannot be eacheated if the defend- 
ant assaults some body else. " There is no 
warrant in law, however, for any such ral- 
ing. The bond is general. It iss bond to 
keep the peace generally, and the amount 
can be escheated If the peace is broken un- 
der any circumstances. | 


The Sessions Judge is also wrong in say- 
ing that thie bond was only taken from the 
defendant in consequence of one breach of 
the peace against. Kadir Bux. It was taken 
in consequence of repeated breaches of the 
pence, and in consequence of the notorious 
character of the defendant os a brenker of 
the peace. There is no‘doubt that the 
amount of the recognizances is somewhat 
heavy in comparison with the actual assault 
which has now been committed. Bat H 
is admitted that we have no authority to 
interfere on that point. 


We differ from the Sessions Judge and 
think that there is nothing wrong 1n law in 
the order of the Joint Magistrate. Wo,there- 
fore decline to interfere. 
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The 4th February 1871. 
Present: 


The Hon'ble E. Jackson and Onoocool Chun- 
der Mookerjoo, Judges. 


Procedure — Witnesses for the de- 
fence —Ghapter ZIV and Section 
253, Oode of Oriminal Procedure. 


Mohima Ohunder Shah, Petitioner. 


Mr. W. A. Montriow and Baboos Sree- 
nath Dass ond Kalidass BAunjee for 
Petitioner. 


In a case falling under Chapter XIV of the Oode of 
Criminal Procedure, a Magistrate is bound by Section 
258 to summon the witnesees for the defance even if he 
entertain doubts as to the value of their evidence, as it 
is impossible to state beforehand what credit will be 
given to their evidences, 


Jackson, J.—THis is an application on be- 
half of one Mohima Chunder Shah, who was 
tried by Baboo Poorno Chunder Ghose, the 
Deputy Magistrate of Dacca, and convicted 
on the 14th December 1870 under Section 
842 of the Indian Penal Code and also under 
Section 384 of that Code, and who has been 
sentenced to imprisonment and fine, The 
oharge against him was wrongfully oonfin- 
ing the complainant and committing extor- 
tion. 


It is snid that a number of dependants of 
the applicant, Mohima Ohunder Shah, and of 
his relation, Seetn Nauth Shah, went to 
the house of the complainants and forcibly 
seized them and cairied them off to the house 
of the said Seeta Nauth Shah and Mohima 
Qhunder Shah, and there conflned them and 
extorted from them the sum of Rs. 110. 


The Deputy Magistrate who tried this 
case, states that the witnesses for the prose- 
cution were examined before him on the 9th 
and 10th of December and a portion of the 
12th ; and that when the case was about to 
close, an application was mnde to him on 
behalf of Mahima Chunder Shah, that two 
witneases, who were considered by him to 
be important for the defence, should be sum- 
moned-ond examined. These two witnesses 
were, one a man by the name of Kali Kinkur, 
who had been said by the case for the pro- 
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secution to be a dependant in some way of 
some of the defendants, but who was stated 
to have been n person who interceded on 
behalf of the complainants and who lent 
them the money which was paid to the de- 
fendants and which formed the subject of the 
charge of extortion. The other witness was 
ons Rai Churn Chowkedar, who was also 
mentioned by the witnesses for the proseca- 
tion and the complainants as having seen. 
them being dragged to the kutoherry of the 
defendants. The Deputy Magistrate was of 
opinion that Kali Kiukur’s evidence was not 
material, because he was not said to have 
been actually present when the money was 
paid. And as regards Ral Churn Chowke- 
dar, the Deputy Magistrate states that he 
would not believe his denial, even if he gave 
evidence that he had not seen what the wit- 
nessess for the prosecution stated had oc- 
curred, 


There was on appeal subsequently from 
the order of the Deputy Magistrate to the 
Judge ; and the Judge also in passing orders 
in the case stated that, in his opinion, it was 
not necessary to call these witnesses, because 
as far as he could see from the case before 
him, even if they did give evidence for the 
dafence, he would not believe them. The 
application to us has reference more especi- 
ally to these applications to the lower 
Courts to examine these two witnesses for 
the defence. 


The law as regards the summoning of the 
witnesses for the defendant in a onse of this 
description, is to be found in Obapter XIV 
Section 258 Oriminal Procedure Code. It 
is as follows :—"' The Magistrate shall sum- 
“mon any witness, and examine any evi- 
“ denoe, that may be offered in behalf of the 
“ gecused person to answer or disprove the 
‘evidence against him, and may, for this 
“ purpose, at his discretion, adjourn the 
“ trial from time to time as may be neces- 
“sary.” The first question then for the 
Magistrato to consider was, whether these 
witnesses were, upon the facts stated for the 
prosecution, important witnesses upon the 
trial and such as the defendant was entitled 
to have summoned, and their evidence taken, 
in order to disprove the evidence offered 
against him. There can be doubt, upon the 
evidenoe for the prosecution, that these wit- 
nesses were, if the story for the prosecution, 
is true, sye-witnesses of the offence which 
was alleged sgainst the defendant. It is 


impossible to state beforehand what credit. 


will be given totheevidence of the witnesses, 
« 
z 
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We think therefore that ander the law, j even if Mohima Chunder Shah is guiltless 


the Magistrate was bound to summon these 
two witnesses for the defence and to have 
them examined. He bas discretion to ad- 
journ the trial from time to time, os may be 
necessary for the summoning of such wit- 
neases ; but if those witnesses are really 
witnesses who can speak in any way to the 
foots of the case, and who may be material 
for the defence, the Magistrate should exer- 
cise that discretion and should summon 
them. 


The Sessions Judge was also, wo think, 
wrong in law in rejecting the application of 
the defendant that these two witnesses 
should be examined. The Appellate Court 
has power under the law to order that fur- 
ther evidence shall be taken, if it is necessary. 
And we think that our proper course in this 
case is to order the Appellate Court to send 
down direction to the Magistrate to have 
the evidence of these two witnesses taken In 
the presence of the defendant, and to have 
their evidence sent up to the Appellate Court, 
and that the Appellate Oonrt,after considering 
that evidence as well as the restsof the evi- 
dence in the case, will record a fresh judg- 
ment and decision as regards the defendant 
Molima Ohunder Sheh. 


I may add that although in this oase there 
has been already a conviction, and to some 
extent nn opinion given by the Judge that 
` he would not belleve the evidence of these 
two witnesses whatever they may aay, I 
have no doubt whatever that the Sessions 


Judge will notwithstanding give a fall and | 


fair consideration to whatever evidence may 
be given by these witnesses; and after 
taking their evidence into proper considera- 
tion will pass fresh orders upon the appeal 
of the defendant, 


As regards the remaining defendants, 
although no application has been made before 
us, the learned Connsel for the defendant 
Mohima Chunder Shah, has preased upon the 
Court that the farther trial as regards them 
should also be allowed before the Appellate 
Court. We think it is not necessary at pre- 
sent to pass any order as regards them. 
Should the result of this farther trial before 
the Appellate Court be that Mobima Ohun- 
der Shah is held to be guiltless, it may pos- 
sibly be that that may have seme effect upon 
the case as against the other defendants. 
If so, their case can be taken ifto considera- 

*tion when any application is made on their 
behalf. Batit by no means follows that 


all the other defendants are innocent. 


-~ Mohima Chunder Shah will remain upon 
the bail which has been already ordered, 
until the Appellate Court has decided the 
case as regards him, 


Mookerjee, JI concur. 


had 





The 10th February 1871. 
Present: 


The Hon’ble L. 8. Jackson and W. Ainslie, 
Judges. 


Bossions record — Defence—#Heoctions 
372, 373 and 374, Code of OGriminal 
Procedure. 


Reference undsr Seotion 880 of the Code of 
Criminal Procedure for confirmation by 
the High Court of the sentence of death 

“passed by the Sessions Judge of Patna 
on Gopal Hajjam and others. 


A Sessions nuthes should contetn the record of the 
defence set up by the prisoners in the Sessions Court, 
Paints out how euch record is to be made up with refer- 
enoa to Sections 372, 878, and 874 of the Code of 
Criminal Procedure. 


Ainslie, J.—Tua prisoners have been oon- 
vieted of murder by the unanimous verdict 
of a Jury and sentenced to death by the Ses- 


sions Jadge, 


There fs no ground for interfering with 
the verdict which is conclusive as to the 
fact of the murder and the participation of 
all the prisoners therein, On perusing the 
evidence, we find that the prisoners stand 
convicted of the murder of a child of the age 
of about 6 years for the sekeof his orna- 
ments, and that all appear to have been pre- 
sent when the murder was committed, four 
of them actually taking part therein, while 
the fifth, in whose house the murder was 
committed, was standing by, and immedinte- 
ly after the death of the child joined in the 
theft of the ornaments whioh were found in 
his house and in taking steps to conceal the 
corpse, It is impossible to draw any dis- 
tinction as to the degree in which they 
are guilty, and we, therefore, confirm the 
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sentence, of death passed by the Sessions 
Judge. 


We observe that the Sessions Judge has 
not made any record of the defence set up by 
the prisoners in his Court. Under Seotion 
372 of the Criminal Procedure Code, the 
accosed is to be called on to enter upon his 
defence and to produce hip evidence. If he 
makes any statement in defence it ought 
to be recorded: if be does not volantarily 
make any statement, and declines to answer 
any question put by the Coart under Section 
373, the fact should be noted; and when 
there is nothing else to show the nature of 
the defence, a note of the addreas to the 
Court (if any) ander Section 374 should be 
recorded. The record is not complete unless 
it shows the nature of the defence set up. 


As this trial was held before a Jury, the 
omission to make any note of the defence set 
up by the prisoners is nota defect by which 
they have been prejudiced. The Sessions 
Judge records that the accused severally 
addressed the Jury, and we have no doubt 
that the case was fully tried. 


The 11th February 1871. 


Present : 


The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble G. Loch, 
Judge. 


Polico Officer — Public servant — Seo- 
tion 29 Act V of 1861—Seotion 218, 
. Ponsi Code. 


Reference to the High Court under Section 
434 of the Code of Criminal Procedure, 
by the Officiating Sessions Judge of 
Backergunge, in the case of Boroda Kant 
Mookhopadhya. 


A Police Officer negligently or improperly submitting 
an incorrect report of a local investigation may be 
punished under Section 29 of Act V of 1861 in cases 
where the proof is Inanfilclent to bring the oaso under 
Seaton 218 of the Panal Code. 


Norman, C. J.—In this case a Head 
Constable has been convicted, ander Section 
29 of Act V of 1861, of neglect of daty in 
submitting an incorrect plan aud an untrue 
report of the results of a local investigation, 
and sentenced to a fine of 30 rupees by 
the Deputy Magistrate of Borrisal in Zillah 
Backe: gange. 


The Judge sends up the conviction under 
Section 484, thinking that the offence is one 
cognizable only under Section 218 of the 
Penal Code, whioh provides for the punish 
ment of a publio servant framing a record 
or writing in a manner which he knows to 
be incorrect with intent to cause loss or 
injary to the public, &., or to save any 
person from legal punishment, &o0. Under 
this Section the offender is liable to imprison- 
ment which may extend to threa years. 


We think, however, that a Police Officer 
negligently or improperly submitting au 
incorrect report of a local investigation 
may be punished under Section 29 of Act V 
of 1861 in cases where the proof is insuffi- 
cient to bring the case ander Section 218. 
We decline to interfere with the order of 
the Deputy Magistrate, 


The 11th February 1871. 
Present : ‘ 
The Hon’ble Dwarkanath Mitter and 
W. Aralie, Judges. 

Jaury—Summing up—Oulpable Homi- 
eide —— Punishmeont— Section 304, 
Penal Code, 

The Queen versus Kalichurn Dass and 

others, Appellants. 

Committed by the Magistrate and tried 
the Sessions Judge of Nuddea on a charge 
of culpable homiside not amounting to 
murder, 
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Baboos Mokines Mohun Roy and Biprodass 
Mookerjee for Appellants. 


Where a Sessions Judge in charging a Jury in a case 
of culpable homicide not amounting to murder omitted 
to draw their attention to the two classes of culpable 
homicida mentioned in Section 804 of the Penal Code, 
the High Court oonskdered that the acoused were found 
guilty of the lighter description, and sentenced the ac- 
cused to the punishment for such lighter derortp tion. 


Mitter, J.—THE prisoners in thie case 
were found guilty by a Jury of culpable 
homicide not amounting to murder, and 
sentenced by the Judge to transportation for 
life under the provisions of Section 804 of 
the Indian Penal Code, It appears, how- 
ever, that the Judge in charging the Jary 
did not ask them to find specifleally whe- 
ther the prisoners had done the act with the 
intention of causing such bodily injury as 
was likely to cause death, or whether they 
had done it simply with the knowledge that 
it was likely to canse death but without any 
intention to cause death or to cause such 
bodily ‘injary as was likely to cause death, 
Section 304 evidently draws a distinction 
between these two classes of culpable ho- 
micide, for in the one case the offender ia 
liable to be sentenced to transportation 
for life, whereas the maximum punishment 
that can be fuflicted in the other is a 
sentence of rigorous imprisonment for 10 
years. 


Under these circumstances, it is quite 
clear that it was the duty of the Judge to 
point out this distinction to the Jory ; and 
as that bas not been done in this case, we 
must take it for granted that the prisoners 
have been found guilty of the lighter de- 
scription of culpable homicide not amounting 
to murder. This view is Supported by a 
decision of this Court reported in XH 
Weekly Reporter, page 85, Criminal Rulings ; 
and we therefore reduce the sentence passed 

+ 


on each and all of the prisoners to one of 
rigorous imprisonment for 10 (ten) years. 
We seo no reason to mitigate the sentenoe 
any further. 


Ainslie, J.—I concur. 





The 18th February 1871. 
Present: 


The Hon’ble J. P. Norman. Officiating 
Chief Justice, and the Hon’ble G. Loch, 
Judge. 


Breach of the peace—Recognizance— 
Bectionsa 281 and 290, Code of Gri- 
minal Procedure. 


Reference to the High Court under Section 
484 of the Code of Criminal Procedure, 
from the Officiating Sessions Judge of 
Bachergunge in the case of Kalinath 

~ Biswas. 


ee ee ee the peace 

der Section 281 of ees Criminal Procedure 
a Ge means ol D, a dpsed a cal 
Se ae ee h recognizanoes to 
keep the peace on account of fresh disputes with C, but 
should refer the case to the Court of Seaslons under 
Beocion 298 of the Code. 


Norman, C. J.—Katoara Biswas be- 
ing bound over to keep the peace under Seo- 
tion 281 shortly before the expiration of 
the recognizance was found by the Deputy 
Magistrate of Perozepore to be involved in 
fresh dieputes likely to involve a breach of 
the peace with parties other than those in 
respect of disputes with whom he was al- 
ready bound. The Deputy Magistrate order- 
ed him to enter into fresh recognigances to 
keep the peace for one year. ' 


The Sessions J udge, under Section 484, 
has sant up the order being of opinion that 
the Deputy Magistrate had no power to 
make it. In that opinion we coneur. We 
think the Magistrate finding that Kalinath 
was involved in fresh disputes with other 
persons making it necessary, with a view 
to securing the peace of the district, ‘hat he 
should be bound over for a period extending 
beyond one year, should have proceeded to 
refer the oase to the Court of Session under 
the provisions of the 298th Section. | 


We quash the order of the Deputy Magis- 
trate. 
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The 18th February 1871. 
Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Counterfeiting a device or mark--Do- 
cument — Seotions 467 and 475, 
Penal Gode. 


The Queen versus Rughoonundun Pattro- 
nuvees, Appellant. 


x 


Committed by the Magistrate and tried by 
the Sessions Judge of West Burdwan, 
on a charge of possessing counterfeit 
materials for the purpose of authenti- 
cating documents, Sc. 


Baboo Juggadanund Mookerjee for the 
Government. 


Baboo Petamber Chatterjee for the Appel- 
lant 


In order to a convictlon under Section 475 of the 
Penal Code, the document which the acoueed has in 
hia possession must have some ooanterfalt device or 
mark upon it, and it must be proved that the accused 
has the document in his possesion with the intent of 
using such device or mark for the purpose of giring the 
appearance of antbenticlty to the document The do- 
cament must be of the nature mentioned In Beetlon 467 
of the Peoal Code, 


Kemp, J.—Tue prisoner, Rughoonundan 
Pattronovees, has been convicted ander See- 
tion 475 of the Indian Penal Code, and sen- 
tenced to 4 years’ rigorous imprisonment. 
The first information obtained against this 
prisoner was from one Benee Madhab Haza- 
ree, the head ghatwal of the village of Tely- 
shaer of the Bishtopore Thnnnah. It ap- 
penrs that this party went to the Court 
Inspector, Ram Chunder Deechcheet, and 
stated that he could give information against 
the prisoner and his brother who are repre- 
sented to be *“ notorious, habitual and profes- 
siouai forgess of docaments, aud as keeping 
soals and other instruments of forgery, and 
also stamps of old date.” 
Inspector told him, thatif be would depose 
to the same he would take him to the 
Magistrate. He wns taken to the Magis- 





Upon this the 


trate, and Benee Madhab Hagaree then made 
a statement to the effect that the prisoner 
and his brother were notorious forgers, that 
he had been aware of this fact for the last 


‘two years, but that he had hitherto refrained 


from giving information, not being able to 
furnish any proof, but that lately the two 
brothers had become very bold and open in 
their work, that he had become convinoed, 
and determined to give information. Upon 
this a search warrant was addressed. to Ram 
Chunder Deechcheet, who was directed to 
search the house of the prisoner “with the 
view to the finding of forged documents, 
counterfeit seals, and other iustruments of 
forgery, including blank stamp papers.” Oa 
receiving this warrant the [napector, on the 
pretence, os he saya, that he was going to 
take leave, went to his house, and afterwards 
to the house of Modhoosoodan Ugnihuttree, 


one of the principal ghatwals of the village 


in which the prisouer reeides. He appears 
to have pat up in that house for the night, 
and before searching the bouse of the pri- 
souer to have sent a man obtained by him 
from Modhoosondun to ascertain what the 
prisoner was doing, This man, the witness 
Nadya Chand Tantee, anys that he went to 
the prisoner's house : that he found bim sit- 
ting io a verandah with a box before him 
and a piece of stamp paper on the box, upon 
which he was writing ; that the prisoner on 
escing Nudyn Chand covered the stamp pa- 
per with a cloth and asked Nudya Ohand to 
have a smoke; that Nudya afier smoking 
retarned and informed the Inspector of what 
he had seen ; that upon this the Inspector col- 
lected a body of ghatwuls, Police Constables, 
and others, and searched the house of the 
prisoner. Isis said by the Inspector in his 
evidence that some 12 or 14 respectable in- 
habitants of the villnge were sent for and 
were present at the search, bat we may re- 
mark that none of these were examined. Of 
those present at the searoh who lave been 
examined, the ghatwals of the village and 
the Court Inspector himself have alone been 
examined. Iu the house of the prisoner 
four or five boxes were found, one of whish 
was a small box which was locked. It is 
anid by the Inspector that the prisoner pro- 
duced the key of thie box aud on opening it 
certain documents were foand. Afterwards, 
on ths information of Modheosoodun Ug- 
nihuttree, a byndle of papers belonging to 
the prisoner iseanid to have been found in 
the house of dhe women Nandee Goaliuea. 
Subsequently another bundle ia said to haves 
been found ina gullee which runs to the 
© 
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south of the prischer’s house, and divides 
the prisoner’s house from that of Siboo 
Hattee, also a ghatwal, who was examined 
in this case. Subsequently another bundle 
of papers is snid to have been found in a 
emall tl tree hid in the branches of the 
tree. One of the assessors, Baboo Kashee- 
nath Banerjee reems to have been satisfied 
with the evidence with reference to the find- 
ing of the box; but he was of opinion that 
there was no evidence of a rellable nature 
to trace the other properties found to the 
prisoner. That Assessors held that the do 
caments found In the box came within the 
purview of Section 475, and he therefore 
found the prisoner guilty. The other Asses- 
aor appeara to have believed the whole of 
the casa, and the Judge agreed with that 
Assessor, 


We take the box part of the case first, 
becanse on that part of the case there is the 
evidence of the Inspector that he found this 
box in the prisoner’s house, and that the 
prisoner delivered up the key of the box to 
him and that these documents were found in 
that box. Now Section 475 under which 
the prisoner has been convicted in the latter 
portion of it, says that whoever with such 
intent, that is to aay, with the intent that 
such counterfeited device or mark shall be 
used for the purpose of giving the appear- 
ance of authenticity to any doonment then 
forged or thereafter to be forged on such 
material, has in his possession any material 
upon or in the substance of which any such 
devioe or mark has been counterfeited, is 
guilty of the offenosa described in that Sec- 
tion. Taking the documents found in the 
box seriatim, the first document marked A 
js a blank stamp paper of the value of 2 
annas with the signature of one Dole Go- 
bindo Baboo. The endorsement on the 
back of that paper by the stamp vendor 
shows that it was bought for the purpose of 


enabling Dole Gobindo Baboo to borrow: 


money from one Doollybh Kobeeraj. Now 
with reference to this document we may ob- 
serve that no device or mark appears to be 
counte feited upon thie document, and that 
there is nothing to show that the prisoner 
with the intent of using auch device or mark 
for the purpose of giving the appearance of 
authenticity te this document had it in his 
possession, This document, Tgoreover, is not 
a document which comes under the terms of 
Section 467 of the Indian Penal Code. It is 
snot a will; it is nosan authority to adopt a 


son; it is Lot a document which purports to, 
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give authority to any person to make or trans- 
fer any valuable security, &o. ; and itis not a 
valuable security, as it is not a document 
whereby any lega! right is created, extended, 
transferred, restricted, extinguished or re- 
leased, as described in Section 80 of the Code, 
or whereby any person acknowledges that he 
lies under legal liability or has not a certain 
legal right. Moreover it appears from the 
evidence of the son of Dole Gobindo Baboo 
who has been examined, that the signature on 
this document is the signature of his father ; 
and it also appears from the evidence of 
Doollubh Kobesraj who has likewise been 
examined in this case, that there wna a talk 
ofa lonn being taken from him by Dole Go- 
bindo Baboo ; that Dole Gohindo was in the 
habit of taking loans by sending blank stamp 
papers signed by him ; that the contemplated, 
transaction ultimately fell through; and that 
this stamp paper found in the prisoner’s box 
is the stamp which Dole Gobindo Baboo sent 
to him with his siguature on it, 


The next paper marked B is a blank stamp 
paper, and this paper was purchased, as 
shown by the stamp vendor’s endorsement, 
for the purpose of borrowing money from the 
prisoner himself by a third party. Proha- 
bly the transaction fell through and the 
paper remained with the prisousr; bat be 
that as it may, it is not a paper whieh comes 
within the meaning of Section 475 of the 
Code. 


“C” ia an old bond of the year 1256. 
This is not addressed to the prisoner at all ; 
it is signed by one Nufur Bngtee and ad- 
dressed to Chundee Charn Chuekerbutty ; 
itis for a sum of rupees 17-2 annas; and 
two cows are pledged as security. That 
bond is an instrument upon whioh, looking 
to the statute of limitations, no money could ° 
be recovered, aud which could not be made 
use of for any purpose whatever; and thera 
is nothing on the face of it to show that ít 
comes in any way within the parview of 
Section 475. 


The next isa blank paper marked “D ” 
and the remarks already made with refer- 
ence to paper B apply to this paper. The 
other papers found in the box are pieces of 
plain country paper without any writing 
upon them, and therefore olearlp they cannot 
come under Section 475. Admitting there- 
fore that this box was found in the pri- 
soner’s house, and that the evidence of the 
Court Inspector Ram Chunder Deschcheet is 
to be depended upon as to the finding of this 
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box, uo offence has been proved against the 
prisoner uuder Section 475, 


With regard to the remaining part of the 
case, namely, the fluding of tle other papers, 
we are of opinion with the Assessor Ka- 
sheenath Banerjee thas there is no evidence 
of any teliable nature to trace these papers 
to the possession of the prisoner. As to the 
bundle of pupers said to have been funnd in 
the house of Nundee Gonlines, it is said that 
she got these papers from oue Kheeree, a 
mnid-servant of the prisoner's house who 
had obtained them from Tt oyluckko, the bro- 
ther of the prisoner; but this is denied by 
Kheeree and the evidence of the woman is 
very conflioting. There is also a very suspi- 
cious circumstance about this part of the case, 
namely, that the party who was iustra- 
meutal in tracing these papers to the pri- 
soner is Modhoosoodun Ugneeluttree, on 
mau admittedly in enmity with the prip 
soner avd a sirdar ghatwal. It is proved 
ou the record that there wus a village feud 
in which the ghatwals were on one side 
aud the prisoner at the head of the other 
purty. The uding of the bundle in the 
gullee also appents to us to be very susploi- 
ous, to sny the lenat of is. 
were placed at each end of the gullee were 
ghutwaole, evemivs of the prisoner—and uone 
of the respectuble neighbours who are said 
to have beeu present nt the time were called 
and examined; aud although the two ghatwals 
say that they snw tle prisoner go into the 
gullee, and some time after saw this bundle ly- 
ing amongst the ole catchoo plante close to the 
house of the ghatwul Shiboo Hnattee, there is 
no evidence that they attempted to prevent 
the prisouor from going into the gullee, and 
they seem to have contented themselves 
with giving “information, to the Police In- 
spector about tle papers. Aas to the finding 
of the other bundle in the tâl tree, we 
utterly disbelieve that part of the case. The 
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story of the prosecution as to the finding of 
this bundle is wholly improbable, and there 
is no evidence of any reliable nature to 
support it. 


On the whole of the case we are of opi- 
nion that there is nothing to bring home to 
him the offence with which he has been 
charged under Section 475 of the Indian 
Penni Code. We therefore acquit him and 
direct Lis immediate release. 





The 18th February 1871. 
Present: 


The Hon’ble E. Jackson and Onoocool 
Chunder Mookerjee, Judges. 


Contraband Salt—Jonfiscation—Act 
VII, B. O., of 1864. 


Revision of proceedings under Section 404 
of the Cods of Criminal Procedure, in 
the caste of the Government of Bengal, 
Petinoner, versus Akatooliah and others, 
Opponte Party. 


Buboo Juggadanund Movkerjee for the 
Government. 


If salt exceeding 5 seers is found within tha 
lunita prescribed by Section 12 Aot VIL, B. O., of 1864 
unprotected by a rowannah, as regwred under Sections 
18 and 15, the salt must be hald as contraband under 
Section 16. The power ofa Magistrate under Section 29 
to confiscate Balt not protected by a rowanosh in a 
prohibiteu district, 1s not affected because there was 
mu attempt or intention to sell tha salt within 


prohibited district, 


Mookerjes, J.—THis tase comes before 
us merely tor an expression of our opinion, as 
to the correciness or othe: wise of the view 
of the law taken by the Sessions Judge of 
Tipperab in setting aside the conviction of 
the prisoue:s, aud the release of the salt oon- 
fiscated by the Deputy Magistrate under 
Neotion 16 of Act VII of 1864, B. O. It ap- 
pears from the finding of both the Courts 


below, that the prisoners, with the two boats. 


D 


* 
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The Judge on appeal reversed this order 


the Noakhally district ; that in order to! of the Magistrate — 


pass through that district it is requisite 
under the law tô have arownannah, and that 
the prisoners had none. The only question 
before us is whether such aalt shall or shall 
not be considered contraband, and, therefore, 
confiscated to Government, and the persons 
in charge thereof held liable to punishment 
under Section 16 of the enactment in ques- 
tion, 


Looking to the stringent provision of the 
Jaw, Sections 15 ond 16 of Aot VII of 
1864, B. C., I am of opinion that if salt 
exceeding 5 seers is fonnd within the limits 
prescribed by Section 12. unprotected by a 
rownnnah required under Sections 13 and 14, 
that salt must be held na contraband under 
Section 16 of Act VII of 1864. Under Sec- 
tion 29 the Magistrate is empowered to 
examine into the cause of the seizure and 
to ndjndge the sult to be confiscated. I 
apprehend that uuder this latter Section, a 
Magistrate is not legally competent to 
soy that though salt is found in a probi- 
bited district unprotected by any rowannah, 
nnd therefore the offence under Section 16 
is committed, thnt he ennnot convict the 
persona fonnd transporting the salt, or con- 
flxcnte the salt merely becnuse there was no 
attempt or intention to sell the salt within 
that prohibited district. But the Magis- 
trate, I think, is quite competent to decide 
whether the offence las been committed or 
not, and, therefore, to enqnire into the cause 
of the seizure of the salt. If he be of 
opinion that the salt was not found as a 
fact within the prohibited district, he would 
be quite competent to acquit the prisoner 
though the police officer may maintain to 
the contrary. 


Tn this case the Courts below found, os a 
fact, that the galt was within the limits of 
the district of Noakhally, where a rowannah 
is required for the transport of salt above 
five seers. The prisoners also admit that 
they passed though that district, and the 
direction of their master was to sell the salt 
wherever they could dispose the same to ad- 
vantage. They do not deny that a rowan- 
nah wasrequired to pass through Noakhally, 
but they plead that they were ignorant of 
the law and had taken the route through 
Noakhally, bectuse it was a highway nud 
was a shorter cat to Tipperahp where they 
iutended ultimately to transport the salt, if 
the same could not he sold tf advantage 
elsewhere. 


Ist—Becnuse it is not proved that there 
was any attempt to sell the salt at Noa- 
khally. 


znd.—Because 8 of them were boatman 
and therefore not responsible for the cargo. 


8rd.— Because the river was a highway 
by water and was a shorter route, 


4th.— Because the boat was found with- 
iu the very precinct of the prohibited dis. 
trict, 


Sth.— Because the proceedings of the Ma- 
gistrate were injudicious and harsh. 


F 


Now, ns regards the Ist, I have to observe 
that the law does not require any auch 
attempt or intention to be proved before n 
conviction onn be had under Section 16 ; tho 
mere fact of the salt being found within the 
prohibited district is sufficient to constitute 
an offence. The law may be veiy severe 
and harsh, but that is no reason why Courta 
which ate required to give effect to them 
shdéald refuse to oarry them ont. We can- 
not assume the functions of the Legislature, 
and make or amend laws merely because we 
think they ore harsh and inequitable. 


As regards the 2nd ground, Section 16 of 
the law provides that “ any person possess- 
‘ing or transporting or attempting to 
* transport such salt shall be liable to a fine, 
“Æo.” The prisoners were no doubt trans- 
porting the salt which is contraband, and I 
think therefore the Magistrate was right iu 
convicting them uuder the above Section. 


The 8rd ground appears to me to be no 
valid ground at ail. If the prisoners had a 
desire to transport the salt by the shortest 
route, they aught to have applied for a row- 
annah and then takeu the salt by this route. 
They cannot of their own choice select a route 
which the Execative Goveroment had 
thought fit, under the powers vested in it by 
the law, to prohibit a passage through 
except under a rowannah, 


With reference to the 4th objection, I do 
not see that it makes any difference what- 
aoever as to where the boats of salt were 
found, i e., whether at a short dittanoe from 
the confines of the prohibited district or in 
the far interior of it. The prisoners, as J 
snid before, admit that they have passed 
through the district of Noakhally. 
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The 5th ground is a matter in which the | ® rowannah. They admit they were selling 


Judge might interfere if the law allows him 
to do so on appeal, but is not ipso facto a 
` ground to set aside the conviction at once. ` 


Under these circumstances, and keeping in 
view the provisions and terms of the law, I 
ean come to no other conclosion than that 
the Judge has taken a wrong view of it. 
He must have seen that the law gives him 
no option to confiscate the salt or not, if the 
circumstances of the seizure are found to be 
exactly those which are contemplated in 
Section 16, and the prisoners are found 
tranaporting salt which is contraband. Sec- 
tion 89 of this Act, however, gives a power 
to the Board of Revenue to mitigate penal- 
ties which the Magistrate may infllot under 
the previous Section, if they shall ase cause 
to do so. They may also direct the seizure 
or any part thereof to be restored. We are 
not asked by the petitioners to pass any 
order affecting the release of the salt in this 
particular instance, nor are we asked to 
interfere with the order passed by the Judge 
discharging the prisoners. We therefore do 
not interfere with the order passed by the 
Judge in this case. 


Jackson, J.—The charge is not pressed 
against the defendants, but we are asked to 
state whether the Judge is right in the law 
which he has laid down in this case. I 
would point out to the Judge, that the fact 
of the salt being found within the particular 
district unprotected by the rowannah is made 
an offence under the law. The intention of 
the law is not only to punish those who are 
actually smuggling salt, but also those who 
give an opportunity to others to smuggle 
salt. Persong who trade in salt doubtlessly 
thoroughly know the salt regulations. They 
know, as the prisoners in all probability 
knew, that they were not allowed to take 
the salt into this prohibited district without 


the salt when they could, and there was of 
course great opportunity for them to pur- 
chase smuggled salt in place of what they 
sold. 


The 24th February 1871. 
Present : 


The Hon’ble L. 8. Jackson and W. Ainslie, 
Judges. 


Procedure—Hvidence— Cros s-examin~ 
ation.Witnesses for defence—Pre-« 
vious statemoents —~Scction 34 Act 
TI of 1855. 


Raforence ta the High Court wider Section 434 
of the Code of Criminal Procedwrse, by the 
Officiating Sessions Judge of Tirkhoot, in the 
oase of Tukheys Ras versus Tupess Koer. 


Following the Queen ss. Gora Chand Gope, the Court 
set askie an order of soquittal passed by a Deputy Ma- 
gistrate in a case which he tried, not on evidence takan 
before himself in the case, but entirely on evidence In 
another case before another Officer (the Joint Magis- 
trate). 


The complainant's pleader was at Ifberty before the 
Deputy Magistrats to crom-cxamine the witnesses fo; 
the defence on points respecting which they had made 
statements before the Joint Magistrate, and he might 
do so, as regards previous statements which were re- 
dread to writing, without showing the writing.—Section 
8 Act U of 1855 explains 


Aml, J.—THis case comes before us on 


‘a reference by the Officiating Sessions Judge 


of Tirhoot. 
The facts are as follows :— 


One Tupsee Koer charged Tukheya Rai 
with having rooted up oertain crops belong- 
ing to him, and also with having inflicted a 
wound on his arm with a gondasa. 


The Joint Magistrate dismissed the oom- 
plaint. The accused then applied for leave 
to prosecute the complainant under Section 
211 of the Penal Code, but this application . 
was rejected. 

E o 
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Tukheya Rai then applied to the Sessions 
Judge, who thought that the charge under Beo- 
tion 211 ought to be investigated and made 
an order accordingly. 


The hearing of this charge was referred to 
the Deputy Magistrate, Mr. H. Davies. This 
éfflcer eventually acquitted Tupsee Koer. 


Tukheya Rai thereon again applied to the 
Judze, who has forwarded the p j 
with a view to getting the order of acquittal 
set aside, and the caso remanded for & proper 
finding on the evidence. 


The Bessions Judge cites the case of Gora 
Chand Gope, 5 Weekly Reporter, Criminal 
Rulings, page 45, as authority for the reference, 
and proceeds to show that the uty Magie- 
trate has tried the charge before him wholly 
on the evidence recorded in the first trial 
before the Joint Magistrate, and without ad- 
verting in any way to the evidence taken be- 
fote himself, which latter he excluded from 
consideration under a misconception of the 
purport of a passage in Msuyne’s Commentary 
on the Indian Penal Code set out in his judg- 
ment. 


The Deputy Magistrate haa submitted an 
explanation in which he admits that he had 
misunderstood the quotation made by himself. 
He farther states as follows :—“I camo to a 
conclusion in the case now referred with due 
regard to both cases. Much has not been said 
ou this matter in my decision, because the 
additional evidence elicited by Mr. Lingham, 
pleader for prosecutor, was obtained by put- 
ting leading questions to Mesara. Boileau and 
Blechynden.’ 


We entirely concur with the Seeaions Judge 
in thinking that the Deputy Magistrate’s 
judgment was based solely on the eviddnoe 
recorded by the Jomt Magistrate in the ori- 
ginal trial. The Deputy Magistrate in open- 
ing his judgment, after a brief recital of the 
orders of the Joint Magistrate and Judge, 
says—‘‘It now remains for the Court to de- 
termine from the evidence given in tho case, 
out of which the Present one arises, whether 
the charge is false or otherwise.” He fur- 
ther on adys—‘‘ The Oourt oan only judge 
from the record before it, as it had not the ad- 
vantage of sesing the. witnesses delivering 
their testimomy.’’ He thén reviews the evi- 
dence of each witness as rpoorded by the 
Joint Magistrate, and the only allusion in the 
judgment to the evidence recorded.by himself 
eis in the in which he gives reasons 
for ice g certain statements made by 
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Mosers. Boileau and Blechynden before him- 
self, which do not appear in their depositions 
before the Joint Magistrate. 


There can be no doubt that this ia a case to 
which the precedent cited by the Sessions 


Judge applies, 


The Deputy Magistrate has not tried the 
charge before himself on the evidence in the 
case, but entirely on evidence in another case 
before another Magistrate. Such a trial is 
altogether informal, and must be quashed to- 
gether with the judgment recorded in it, and 
the case must be remanded for a proper trial 
and finding on the evidence on the record of 


Wo observe that the Deputy Magistrate 
was altogether wrong in refusing to allow the 
complainant’s pleader in oross-examination to 
question the witnesses for the defence on 
points respecting which they had made state- 
ments before the Joint Magistrate. He was at 
liberty to examine on all the facts of the case, 
as much as if the matter had then been be- 


fore the Oourt for the first time. 


He was moreover at liberty to cross-exa- 
mine the witnesses, as to previous statements 
made by them and reduced to writing, with- 
out showing the writing. Section 84 Act IL 
of 1855 does not say, as the Deputy Magis- 
trate seams to think, that the writing must 
be shown before the cross-axramination; but 
that if itis intended to put in such writing 
to contradict a witness, his attention must be 
called to those parta which are to be used for 
the purpose of so contradicting him. 


This.is, not that he is to be allowed to 
study his former statement and frame his 
answers accordingly, but that if his answers 
have differed from his previous statementa 
reduced to writing, and the contradiction is 
intended to be used as evidence in the case, 
the witness must be allowed an opportunity 
of explaining or reconciling his statements, 
if he can do so; and if this opportunity is not 
given to him, the contradictory writing can- 
not be placed on the record as evidence. We 
may also note that the proper way to exclude 
evidence obtained by leading questions is to 
disallow the questions, 


We qnash the judgment df the Deputy 
Magistrate of Tirhoot, dated 28th November 
1870, and remand the case for re-tria!l and for 
a proper finding on such evidence as may now 
be, or may be brought, on the record of this 
case. 
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The 26th February 1871. 


Praen : 


The Hon'ble J. P. Norman, Offotating Chief 
Justio, and the Hon'ble H. V. Bayley, 


Judge. . 


Procedure — Trial by Assessors — 
Summing up — Treason — Waging 
war against the Queen— Hvidence— 
Government Gaxcettes—Document-~ 
ary evidence — Section 121, Penal 
Oode—Sections 6, 8, and 28 Act IT 
of 1855—Seoction 200, Oode of Ori- 
minal Procedure. 


The Queen versus Ameoeroddeen, AppeHani. 


Committed by the Magistrate ‘and tried by the 
Sessions Judge of Dinagepore on a charge of 
abetting the waging of war against the 
Quen, go., fo. ‘ 


Hr. J. Graham (Standing Counsel) and Mr. 
Boll (Legal Remenbrancer) for the Govers- 
ment. 


Ur. Masnomohun Ghose and Baboo Ameren- 
dronath Chatterjee for Appellant. 


Although the Oode of Giiminal Prooadure does not 
expressly provide for a summing ap of the evkience In 
FE N acon PEE A E adn 
Code to prevent a Judge from summing up the On, 
Stich ian Che pg a aa aaa 


cussing it with the 


The real object of appoloting Assessors ls to assist 
the Conrt, the discussion and statement of polinis 
by a Judge sitting with Assessors cannot be said to 
be otherwise than in furtherance of the objeat of get- 
ting the best assistance for the proper adjudication of 
the case. 


The special limitation of the period for prosecution 
(three ) tn cases of treason and mispri of trea- 
son under Stat. 7, Wm. TIL Cap, & Seotion 5, is an ax- 
ception to the general rule in criminal orses; and in 
enacting Section 121 of the Indian Penal Oode, the 

re has not thought fit to limit in any way the 

od within which a prosecution for an offence against 

that enactment may be oommenoed, and aaa eed 
such Limitation does not form part of the Penal 

Ta es ee charged m 
abetting the waging war aguinst the Queen under 
Section 121 ofthe Penal Goda, it was haid that the 
Caloutta Gazette and the Garette of Indie were admis- 
sible in evidence, under Section 8 of Act IT of 1555, to 

rove the proclamation and offictul communications of 

Government relating to the war. 


A printed offal letter from the Seorctary of the 
Governmeut of the Punjab to ths Secretary of the 


Government of India was held to be admissible im 
evidence under Bectlon 6 Act II of 1855. 


Section 200 relates only to the oral evidence of wit- 
nesses. As to documentary evidence, although a pri- 
poner bas a right to have all or any part of any doen- 
ment on his trial translated or interpreted to him, 
vet where a document is put in for the purpose of mere- 
ly giving formal proof of that which iv an incontest- 


able fact, it is not necessary to Interpret it at length. It 
would be suffinent if the prisoner was made to under- 
alert the document was, and for what purpose dt 
was 


Quara, whether with reference to the 28th Section of 
Act II of 1856, a prisoner charged with treason can be 
convicted on ths svidence of a mngle witness ? 


Norman, C. J.—Tue prisoner has been 
convicted, by the Judge of Dinagepore con- 
curring with the Assessors, on charges under 
Section 121 of the Indian Penal Code of 
abetting the waging of war against the Queen, 
and sentenced to transportation for life and 
forfeiture of all hia property. He has been 
found guilty on twelve charges. But for our 
present purpose it is sufficient to consider four 
only of these, to which in fact the others are 
subordinate. 


The 6th, that he abetted the waging of 
war against the Queen, by engaging in a con- 
spiracy with Ibrahim Mundle of Islampore, 
Abdullah of Patne, and others; and for the 
purpose of waging such war, and in pursnance 
of such iracy, at divers times and places 
instigated divers persons, v's., Murtaza, 


‘Manoolla, Baboo Shaik, to the waging of such 


war, &o. 


' The 18th, that in or about the years 1862, 
1863, 1864, 1866, and 1868, he abetted the 
waging of war against the Queen, by entering 
into e conspiracy with Ibrahim Mundie of 
Islampore, Abdullah of Putna, and others, for 
the purpose of waging such war, and in pur- 
suance of such conspiracy at divers times 
procured divers persons, ris., Shekee Mundie, 
Shareatoollah, Inayutoollah, Adalut Mundle, 
Salim Mundle, to contribute money in order 
to the waging of such war. 


The 14th, that he, in or about the year 
1865, at Kamlabaree, abetted tho waging of 
war against the Qneen, by entering into a 
conspiracy with Ibrahim Mundle of Islam- 


| pore, Abdullah of Patne, and others, for the 


purpose of waging such war, and in pursuance 
of such conspiracy forwarding money to 
Ibrahim Mandle in order to the waging of 
such war. 


The 15th, that he, in or about the year 
1863, at or pear Nersinpoor, abetted the 
waging of war ‘by entering into a conspiracy 
with Ibrahim’ Mundle of Islampore, Abdullah 


of Patna, and others, for the purpose of Waging 
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such war, and in pursmance of such conspiracy 
collecting property for defraying the expenses 


of such war in order to the waging of such 
war, &o. 


Mr. Monomohun Ghose, as Counsel for the- 


prisoner, after making an objection to the 
validity of the conviction on the ground of 
alleged irregularity in the conduct of the 
trial, and contending that certain classes of 
evidence admitted by the Judge had been 
improperly received, went into a most ela- 
borate and careful examination of the evi- 
dence, both oral and documentary, in detail. 


The first point raised by him was that the 
trial was not conducted in accordance with 
the provisions of the Oode of Criminal Pro- 
cedure, inasmuch as it appears that the Judge, 
at the conolusion of the reply of the Govern- 
ment prosecutor, and before calling upon the 
Assessors to give their opinions, summed up 
the case to the Assessors, 


No statement as to the terms on which the 
Judge summed up appears on the record, 


Mr. Ghose pointed out that while by Sec- 
tion 379 in trials by Jury the Code requires 
the Judge to sum up the evidence, no such 
provision is made for the oase of trials by the 
Gourt of Sessions with the aid of Assessors. 
He referred to some obsarvations of Mr. Justice 
L. 8. Jackson in the Queen versws Poly, II 
W. B., 39, where this distinction is adverted 
to. 


We may observe that although the Code of 
Criminal Procedure does not expresaly provide 
for a summing up of the evidence in trials 
with the aid of Assessors, there is nothing in the 
Code to prevent a Judge trom summing up the 
evidence which is in fact only a mode of going 
through and di ing it with the Assessors. 
In a case like the present, where a prisoner was 
being tried on seventeen charges, where the 
‘evidence was very voluminous—fifty-five wit- 
nesses having been examined for the proseou- 
tion, and upwards of thirty for the defenoe— 
we think that a Judge sitting with Assossors 
would have failed in his duty, or at least 
shewed a want of spund discretion, if he had 
not indicated the matters nesessary to be estab- 
lished by proof in order to convict the pri- 
goner of the offence or offences charged. With 
foll notes of the evidence and all the doon- 
ments before him, we shouid have been eur- 
prised if we Hed found that the Judge had 
failed to assist the Assessors by fuminding them 
of the result of the evidence, and pointing ont 
the ing of the several parts of such ervi- 


‘Bence on the questions to be considered. 
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In cases of trial by Jury, the summing up is 
all important, because thbre is no appeal from 
the decision of a Jury. In order to know what 
is the proposition which the Jury have affirmed 
—what it is that they have feally decided in 
finding a verdict of guilty—it is generally ne- 
cessary fo look to the questions left to them 
by the Judge in summing up. And therefore 
in order that it might appear whether the ocn- 
viction is legal and proper, it was necessary in 
the Code of Criminal Procedure to provide that 
in trials by Jury a statement of the Judge's 
direction should form of the record. A 
provision to that effect is contained in Section 
379. In trials before a Judge sitting with 
Assessors there is an appeal on the facta. The 
Appellate Court can examine the grounds of 
the finding of the Judge and Assessors. It is 
therefore not necessary to preserve record 
of the discussion between the Judge and the 
Assessors. But because the Code is silent as 
to such discussion, it does not follow that 
nothing of the sort is to take place. Mr. 
Ghose urged that the object of appointing 
Asscesors was to assist the Judge-——not for the 
Judge to assist, or by such assistance to in- 
fluence the Assessors. But the real object of 
appointing Assessors isto assist the Court, and 
the discussion and statement of points by a&b 
Judge sitting with Assessors cannot be said to 
be otherwise than in furtherance of the ob- 
ject of getting the best assistance for the pro- 
per adjudication of the case. 


Mr. Ghose next contended that es there is 


‘no record of the Judge’s summing up to the 


Assessors, the Court is not in a position to 
know how far the Assessors may have been 
influenced by the Judge’s observations ; and 
that therefore lors weight is to be attributed 
in this case than in ordinary cases to the fact 
that the Assessors have concurred with the 
Judge in finding the prisoner guilty. 


Mr. Ghose farther contended that the As- 
seesors had given no reasons for their opinion. 
The last observation is not quite well-founded. 
The Assessors do not merely find the prisoner 
guilty. The first Assessor, withwhom the other 
concurs, says—‘‘ he thinks it proved that a 
“ war was waged against the Queen, that there 
“ was a conspiracy to oarry on that war, and 
“that the prisoner is guilty of all the sgets 
“ charged.” Itis clear then that the Assos- 
sors knew what were the points which they 
bad to consider, and there is nothing on the 
record to lead us to think that they did 
not form an independent judgment on the 
evidence, 


` Mr, Ghose next pointed out that all the 
acts with which the prisoner is charged ‘took 


e 
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place more than three years ago. He contended 
that by English Law, as embodied in Statute 
7, Wm. ILI. Cap. 3, Section 5, no person can 
be indicted or prosecuted for treason unless 
within three years after the commission of 
the offence. He argued that this law had 
been introduced as part of the law of England, 
at least as regards parsons liable to be tried 
in the High Court in ite Original Criminal 
Jurisdiction, by the Charters, and that before 
the passing of the Penal Code the English 
law of treason was applicable to offences com- 
mitted against the sovereign by natives of 
India otherwiee than within the limits of the 
Town of Calcutte; that if this provision was 
‘in force at the time of the passing of the 
Penal Code, it has not been repealed by any 
thing in that Oode. 


The answer to this argument is that the of- 
fences with which the prisoner stands charged 
are not treason or misprision of treason to 
which alone the provisions of the 7 Wm. IO, 
Cap. 3, Section 5, are alone applicable, but 
offences against the Penal Code. 


In taking upon itself the administration of 
criminal justice in Bengal, Behar ‘and Orissa, 
the English Government, so far from abrogat- 
ing the existing law of the land and intro- 
ducing English Oriminel Law, undertook to 
administer the law as it stood; that is, the 
Mahomedan criminal law, subject to such 
modifications as might be found necessary. 
Aocordingly we find that crimes committed 
by natives of India against the State—as by 
levying war against the Crown and the like— 
outside the Town of Calcutta, were formerly 
punished, not as treason under English Law, 
but as offences against the law of the land, 
s. s, Mahomedan Law, after taking the 
futwus of the Mahomeden Law Officers.— 
See the case of Meerza Beg, declared liable to 
tazeer at the discretion of the ruler of the 
country and sentenced to death in 1799.— 
Harington’s Analysis, Vol. I, pp. 386-340, 
note, Regulation IV of 1799. 


The special limitation of the period of 
proscoution in cases of treason and misprision 
of treason under Stat. 7, Wm. IlI; Cap. 3, 
Recien 5, is an exception to the general rule 
in criminal cases. And in enacting Section 
121 of the Indian Penal Code, the Legislature 
has not thought fit to limit in any ed the 
period with which a prosecution for an 
offence against that enactment may be com- 
menced, and consequently such limitation 
does aot form part of the Penal Oode under 
which the nrisoner bas been convicted by the 


Bosnou Judge end Asgogqore. 
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Mr. Ghose neaxt objected that the Calcutta 
Garette of the 16th of June 1858, and the 
Gasette of India of the 30th of January 1864 
and the 9th of November 1868, had been im- 
properly received in evidence. 


- Rulings. 


They are, however, clearly admissible in 
evidence, under Section 8 of Aot II of 1855, 
to prove the proclamation and official oom- 
munications of the Government relating to 
the war on the frontier. 


By Section 6 the Court is bound to take 
judicial notice of the commencement, con- 
tinuation, and termination of hostilities bs- 
tween the British Crown and any other 
State, and is empowered to re ort to’ appro- 
priate books and documents of reference. It 
is to this end that the Exhibit D. 1, a printed 
official letter from the Secretary of the Go- 
vernment of the Punjab to the Secretary of 
the Government of India, also objected to by 
Mr. Ghose, is admissible in evidence. Of 
course, it is not evidence of the facts mention- 
ed in detail by the writer of the letter. 
These several documents are evidence, and 
may be referred to under Section 6 Act IT of 
1856, as to the colamencement and continua- 
tion of the war between the Government and 
the Mahomedan fanatics on the frontier, at 
Hulka; Sittana, Umbeyla, and other places. 


Mr. Ghose next objected that there had 
bean an irregularity in the trial, because the 
Government Gasettes, and the letter of the Se- 
oretary to the Government of the Punjab, 
were not read at length and interpreted to the 
prisoner in open Oourt in a language under- 
stood by him, which he contended was required, 
by the 20Uth Section of the Code of Criminal 
Procedure. 


Section 200 relates to the oral evidence of 
the witnesses. Asto documentary evidence, 
we are of opinion that, although undoubtedly 
a prisoner has a right to have all or any part 
of any document used on his trial translated 
or interpreted to him, yet, put in an these 
Gaxettes wore, for the purpose of merely giv- 
ing formal proof of that whioh was an in- 
contestable fact, that the Government wns 
issuing proclemations as, to the war on the 
frontier, it would not ben to interpret 
them at length. lt would be cient if the 
prisoner was made to understand what they 
he and ae what pune they were used. 
To inteepret them at length from beginning to 
end wuld have been a aa useless waste of 
time and wo have probably embarrassed 
the prisoner use it would be difficult or 
almost impossible to make him understand, 
that the detailed Hatqments read to him were” 
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not being used against him as proof of the 
several detailed facts slated thersin. We 
have no reason to believe that the prisoner 
was not made fully aware of their nature and 
of the object with which they were put in, 
and it is stated in the proceedings that the 
prosecutor addressed the Court in Qordoo, 
a language understood by the prisoner. 


Mr. Ghose next referred to the 28th Seo- 
tion of Act IT of 1855, and contended that 
the prisoner being charged with treason no 
offence charged against him could be proved 
by the evidence of a single witness. It is 
not necessary to discuss or determine what 
rule of evidence applies to trials for offences 
against the State under the Penal Code. 
Even if the Statute 7 W, III or the earlier 
English Law applied, which it certainly does 
not, the evidence we have to deal with is 
suficient in quantity to satisfy the strictest 
rule. 7 

Mr. Ghose next drew the attention of the 
Court to a letter said by the witness Abdoollah 
to have been written by him for Haji Deén 
Mahomed as a reoeipt for money forwarded 
by Peer Mahomed frém Dinapore to Rawul 
Pindee. The original was not produced, but 
notice to produce it having been served on 
Peer Mohamed, & prisoner confined in the 
Monghyr Jail, its contenta were proved by 
witnesses. The history of the letter is very 
singular. 


Shaik Hingun says that he ond one Buddoo 
Khan were ers in businese from 1851 to 
There was a balance due to Buddoo 
Khan on the settlement of accounts, for which 
he sued Hingun and got a deoree for 
Es. 6,000. 


Buddoo Khan went into partnership with 
Mungloo. Mungloo having a dispute with 
Buddoo Khan wished Hingun to examine some 
papers in order that his share in some money 
due by oertain parties should be defined. 
Amongst the papers Shaik Hingun says he 
found in an envelope a letter as follows :— 


‘¢ From Bukeshoolla Khan, lst Regiment, 4 
“ Company Artillery, to Buddoo Khan— 
‘‘ Dinapore. After anlaams Haji Deen Ma- 
‘‘ homed writes to Peer Mahomed. 


‘‘T have arrived mafely. Spent Rs. 100 
“ on the road. The two maunds of tobacco 
« which I have brought have been sent to 
u Goolahtn. When news of its feceipt reaches 
“me I will inform yqu.”’ 2 
2 The witness says he knew of the Wahabee 
plot, and that thetwo muunds of tobacoo men- 

i : + 


THE WEEKLY REPORTRR, 


Rulings. [Vol XV. 


tioned in the letter mignified Rs. 2,000. He 
says that Mungloo, Wajid, and Juggroo were 
present: Buddoo Khan was sent for and 
made aware of the discovery ; thet he, Peer 
Mahomed, and others, endeavoured to induoe 
the witness Hingun to give up the letter. Hin- 
gun however said to BuddooKhan—“ you hare 
“ got a decree against me for a false claim, 
“and I will have my revenge through this 
‘í letter at last.” After some talk the wit- 
ness agreed to give up the letter if the decree 
against him was cancelled. The arrangement 
was carried out and the letter given over to 
Peer Mahomed. 


It is a remarkable circumstance that this 
transsotion must have taken place on or just 
before the lst of Merch 1869. The prisoner 
now before the Oourt was arrested on the 20th 
of Maroh in that year. 


The letter is said to have been dated in the 
middle of 1867. So says the witness Abdool- 
lah, who adds that he wrote the letter for 
Haji Dean Mahomed who cannot write him- 
self. This witness also says that two maunds 
of tobacco meant 2,000 rupees, and Goolshun 
meant Mulika, and that Bukshoollah was a 
feigned name for Haji Deen Mahomed. Look- 
ing at the ciroumstauces under which and the ~- 
critical point of time when the letter is said 
to have been found, and the use that was 
made of it, we should hesitate very much to 
acoept it as a peice of evidence on which we | 
could rely. 


Very similar observations apply to a letter 
produced by Toflldollah Shah to the Police 
Officer, Elahi Baksh. 


Toflloollah is the son of a person who was 
formerly a peer or holy man at Sundeep 
Narainpore, the residence of the prisoner. 
In consequence of a di ent with the - 
prisoner's father and one Abdool Rohoman, 
a priest who resided in a mosque belonging to 
him, on the subject of jehad, the father of 
Tofiloollah with his family was driven out of 
the village, and the prisoner's brother seems 
to have got posession of some land which 
was formerly occupied by Tofiloollah or his 
father. About fifteen yeare ago the dispute 
upon the subject of jehad, and also on certain 
doctrinal or esremonial points called: Ameen, 
Roffadeen, were renewed ; and again at the 
marriage of one Kohimooddeen where Ameer- 
ooddeen was preaching jehad, Tofloolleh says 
he interfered with him, on which Ameer- 
ooddeen told him—* If you will side with us I 
“ will procure you the 300 Rs. a year whicu 
“your father always received from Narain- 
pore.” One of the witnesses, Inayutoollah, saya 
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Tofiloollah answered that he would not con- 
sent if he got 1,000 Ra. 


The letter was not produced by the witness 
until after an interview with Nobokisto Ghose, 
the Police Inspector, who asked him if he had 
any letters of the accused. The witness said 
he might have some if he searched. He 
professes to have found the letter in a box. 


The letter begins by stating—" I have heard 
from many persons that you are opposed to 
the jehad |” 


The language of the letter is such as oould 
scarcely have been used by the prisoner to a 
_ person with whom he had so long been en- 

in religious controversy on that amongst 
other points. The appearance of the letter 
is very unlike a doonment ten years old. The 
minute detail in which the witnesses speak 
to the exact terme of a paper which, acaord- 
ing to their own statement, they heard read 
over when it was received by Tofiloollah ten 
years previously, is very unlike the impression 
which would remain on the memory after 
ao louge lapse of time. The story of the 
Witnesses agrees too exactly onthe minute 
points. And the story of the black umbrella 
sent from the houes of Goreeboollah, which 
is said to have accompanied the letter, is very 
like a circumstance got up to support a false 
tale. 


We distrust the evidence as to the letter 
produced by Toflloollah. 


Our suspicions that this document may 
be a piece of evidence fabricated to insure 
the conviction of the prisoner are not weaken- 
el by finding that a letter, admittedly forged, 
purporting to be signed by the prisoner impli- 
cating him asa Wahaboe, was found by the 
police in the shop of Shaik Munsum, where 
it had been concealed either by or with the 
privity of one Inayutoollah, who had laid an 
information in March 1869 that treasonable 
papers were concealed in the shop of Shaik 
Munsum. 


Mr. Ghose argued that the discredit thrown 
on the evidence for the prosecution, by the 
falsity of this part of the case, ought to lead 
us to disbelieve the rest of the evidence 
against the prisoner. 


To that there are two answers. First, 
that thouglf we distrust the evidence relating 
to the two letters very much—though we 
could not rely upon it or accept it as true, it 
is ot proved to be false. Secondly, the 
facts to which those letters relate are isolated 
acd stand quite apart from the general cur- 
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reut of the evidence. Omitting, as we have, 
all further allusion to the evidence of the 
witnesses who speek to the letters, the gene- 
ral case against the prisoner stands untouched. 


Suppose it be true that Toflloollah oon- 
cocted the letter prodaced by him to ruin a 
man whom he considers to be his enemy, there 
is no ground for supposing that other wit- 
nesses wholly unconnected with him are not 


speaking the truth. 


The existence of the war on the frontier 
carried on by Mahomedan Sectarians against 
the British Government is clearly proved. 
Witnesses whose credit Mr. Ghose has not 
attempted to impeach, Mahomed Israil, Yus- 
suf Khan and Saligram, prove that Wilayut 
Ali of Patna, Inayat Ali, the brother of 
Wilayat, and Moulvie Abdoollah, son of 
Wilayut Ali, Yahiya Ali and others, whom it 
is not necessary that we should name, were 
stocessively leaders of those Bectarians. Ma- 
homed Israil says that all the leadera were 
in Patna, or Bengal or Behar,—British sub- 
jects. He says that he was present at three 
battles between the fanatics ‘and the British 
Government at Sittana in 1858, at Topee 
Meanee in 1863, and at Umbeyla in 1868, 


There is evidence that after the death of 
Wilayat Ali he was sucoeeded at Patna by 
Yabiya Ali as chief agent of the Seotarians. 
Yahiya Ali has since been transported for 
life, ‘oonvicted on a charge similar to the 
present. 


It is proved by the evidence of one Elaht 
Baksh, Asmutoollah, and others, that Inaynt 
Ali and Yahiya Ali preached jehad at Narain- 
pore. It is proved by this i Buksh that 
the prisoner wes appointed Khalifa by Inayut 
Ali at the Musjid —Mosque—at Narainpore, 
the native village of the prisoner, and that 
Atin Hossein and Abdoollah who came from 
Patna proclaimed the fast in the mosque. 


The witness Asmutoollah proves that the 
prisoner was going about preaching jehad 
with Yahiya Ali, and thet Yahiya Au pro- 
claimed in the Siraahee mosque that he had 
appointed the prisoner ta collect alms for the 
jebad. 


Asmutoollah, who himself lives at Sirsahee, 
proves that the prisoner preached in the 
mosque at Birsahee about six or seven years 
ago, and asked for funds forthe jehad. He 
sxys he was, persuaded by the preaching 
and went to Amoervoddeen’s house. He saya 
that one Attar Hosein and his nephew from 
Patna were living at Ameerooddeen’s house, 
They were there for the purpose of forward- 
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ing men and money; that he went to join a 
Kafila with Rungoo and Hughotoolle His 
father sent three men who brought him buck. 
Tho prisoner dissuaded him from going back. 
He says that after this the prisoner came 
three or four times to Sirsahve to colleot 
money for the jehad. 


The evidence of this witness seems given 
very fairly, and his credit has not been shaken 
in any way. i 


Mr. Ghose called him an accomplice, but 
he is scarcely that. He went with the inten- 
tion of joining the rebels but turned back. 


The next witness to whose evidence we 
shall advert is Murtaza. He says that about 
nine years before the time when he was giv- 
ing his evidence, which was in August 1870, 
the prisonor came to his village and preached 
concerning a jebad. The jehad was againet 
infidels in general. The reealt was to bea 
conquest of all the world. The witness be- 
came the prisoners pupil, and lived three 
months in his house at Narainpore. He says 
the prisoner persuaded him to join the jehad. 

He says he was induced to join, and went 
with four others to Mulka in Khorasan 
(which means Affghanistan) about 8 years 
ago. The expenses of the journey were 
supplied by the prisoner. They went by 
way of Rajmahal to Futwa about three oon 
from Patna, and thence by Rawul Pindee to 
Attock and Mulka. There he found about 
1,500 men under the leadership of Moulvie 
Abdoollah. He mays ho was four or five 
months with the crescentaders (we adopt the 
word es used by the Judge below). While 
at Mulke he heard there Aad bess an attack 
on the British at Topee Mocanes. 


The witness says that at Mulka for the 
first time he was aware that the jehad was 
against the British. 

Two witnesses, Jehangeer and Shumsheer, 
enlled from Peahawur, prove that M 
who was kuown to them by the name of 
Abdool Rohoman, was at Peshawur at the 
time stated by him. Asgur Mundle, the 
uncle of Murtaza, -proved that the prisoner 
came to his village to preach, and exhorted 
his hearers to give money for the war in the 
weet against the infidels; that Murtaza and 
two others of his nephews went to the war. 
The other two have not returned. The 
father of Murtaza, Akbar Biswas, also oorro- 
borated his statement, and proved that the 

risoner told him about a year after his son’s 
parture that he was quite well and was in 
the west, aad gnssestod to him to give some 
e 


money for hia ‘‘ well-being.” He says he 
gave the prisoner four or five ro A cwit- 
nems named Asmutoollah proved that Murtaza 
went away from his village about 8 years ago, 
and was absent four or five years. Haroo 
proved, that he was a fellow pupil with 
Murtaza for a few days at the house of tho 
prisoner. 


Mr. Ghose’s chief point as to the evidence 
of Murtaza was, that the offence was not 
shewn to have taken place since the com- 
menoement of 1862, when the Penal Code 
came into operation. But, according to the 
evidence, Murtaza was only four or five 
months with the crescentaders, and while at 
Malka he heard of the affair at Topee Meanse, . 
which took place in 1868. Murtesa sooma 
to have come straight from the prigon- 
ers house. This would make it probable © 
that it. could hardly have been much earlier 
than the middle of 1862, when Murtaza left 
the prisoners house; and that Murtaxa and 
the witnesses ‘are right whon they put his 
departare from that house about 8 years 
before the trial, or in other words in the 
middle of 1862. 


“Mr. Ghose attempted to show that there 
were discrepancies in the evidence of these 
witnesses. But the avidence as regards 
Murtaza appears to us to be reliable. 


Manoollah says the prisoner preached jehad 
at the mosque at Laghatta. He said the 
war was in the west against the infidels. 
Persuaded by the prisoner's preaching, he 
went with three others by Rajmahal to the - 
house of Yahiya Ali at Patna, and thence to 
Mulke, where he saw about 1,000 men under 
Fyas Ali and Moulyie Abdoollah. He says 
he saw Murtaza at Malka. The witness does 
not pretend to say that the immbdiate cause 
of joining the rebels was the preaching of 
the prisoner. 


Baboo Shaik proved that the prisoner 
proached jehad at Laghatte. He said that 
it was groat merit to aid in a war nog the 
infidels which was going on in the west, 
He says that with two other men he went to 
prisoner's house at Narainpore and remained 
one night. The prisoner gave them three 
rupees as khorakee for daily food, and 
told them to go to: the house of Monulvie 
Yahiya Ali at Patna. There they got twelve 
rupees to carry them on, and from there they 
went by way of Rawal Pindee to Mulka. 
The witness says he was there ten or twelve 
days and then ran away. . 


Shuriatoollah lives at Laghatta. He oor- 
roborates the stary of the two last witnesses 
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by proving that they were away from the 


This evidence appears to us abundantly 


willago-—Manoolloh for two years and a half, | sufficient to justify the finding of the Judge 


and Baboo Shaik forone year and a half— 
and thut when they came back he heard them 
ary they had been to the jebad in the west. 
The witness does not appear to be hostile to 
the prisoner; he says he never heerd him 
proach jehad. 


Salim gives similar evidence. Both wit- 
nesses speak to the prisoner’s having preachea 
at Laghatta. 


GholamA kbar proves that the prisoner preach- 
ed in the boitokbana of Mooteeoollah Moon- 
shee that it was meritorious to join the jehad 
against infidels in the west; that he bad oon- 
versation with certain persons and ultimate- 
ly joined the jehad; that he went to Ibrahim 
Mundle’s house at Islampore and from thence 
to Mulka where he saw Aanoollah and Maur- 
tare and others whom he names. Witnesses 
are called to prove that he was absent from 
his house at the time when he says he was on 
the frontier. 


Mahomed Hossein, desiring fo go to the 
jehad, was sent to the house of the prisoner, 
who gave him money for his journey, oxhortéd 
him to be faithful, and sent him to the house 
of Ibrahim Mundle at Islampore. Ibrahim 
Mandle sent him on to Patna to the house of 
Yabiya Ali. He says Yahiya Ali preached 
every day about the jehad The witness 
went on to Mulka where he remained about 
ayear, After the witness came buck he 
went with the prisoner to Bahla. He says 
the prisoner was preaching jebad at that time. 


Atur Biswas proved that while the pri- 
poner was preaching in the Babla mosque on 
the merita of a jehad in the west against the 
infidels, and” that it was a sure road to para- 
diss, a son of his ran away and that he found 
him at the house of Ibrahim Mundle. 


Bhahadut Shaik and Shofoolla tell a story 
aimilar to that of Atur Biswas. The nephew 
of the one, Kureem Buksh, and the son of the 
‘other were traced to Ibrahim Mundle’s honne 
at Islimpore. These witnesses say nothing’ 
about the prisoner. The witness Shahadut 
Shaik says “they told us Mahomed Hossein 
had taken them to go west.” 


‘Musloo corroborates the story of Mahomed 
Hosein by proving that he and Mahomed 
Hossein wert fellow-etudents with Fuzli 
Ahmed Meah ; that Mahomed Hossein: spoke 
to him about a jehad and that he went with 
Mahomed Hossein to the house of Ameervod- 
deen, but that his brother Ashloo came and 
fetched him avey. 


and Assessors that the prisoner is quilty on 
the 6th charge, t's., that ho abetted the 
waging of war against the Queen by en- 
gaging in a conspiracy with Ibrahim Mundle 
and others, and in pursuance of that conspiracy 
instigated Murtaza, Manoollah, and otherarto 
the waging of such war. 


The next subject we propose to consider 
is the 13th charge, which relates to the col- 
lecting of money to forward the objects of 
the conspiracy. 


Borkhoordar says that he was formerly a 
disciple of the prisoner—the prisoner told 
him there was a jehad in the west at Mulka, 
and that it was greet merit to join in it and 
to send food to the brethren who were fight- 
ing for it. The witness says that Sameerood- 
deen, a disciple of the prisoner, collected mo- 
ney at the mosque where the prisoner preached. 
He gavetwo and four annas at a time and con- ` 
tinned the payments for ten vears. He gave 
the money especially for the jehad. 


Shekee Mundle says the prisoner preached 
urging people to give contributions for jehad ; 
he gave him on one oocasion 8 ahnas, at 
a one rupee. Shareetoollah proves that 
he gave the prisoner 2 rupees 8 anuas out of 
the fitra which he had oolleoted from the 
villages for the jehad. Torah Biswas con- 
firms the story of Shureatoollah. Ali Mae- 
homed does the same. ' 


In the evidence as printed it is made to 
appear that there is a disc: epancy in the state- 
ments of these witnesses as to the time at 
which this money was given, and Mr. Ghose 
made a great point of this discrepancy. But 
ou referring to the original record of the Ses- 
sions Judge, it appears that the word which 
has been erroneously printed ‘evening’ in 
the evidence of Shureatoollah should be 
ʻ“ morning.” And thus the supposed discre- 
pancy disappears. 


Inayutoollah proved that he gave money 
for the jehad, 5 pice a head for his family, 
up to the last three or four yeers. This 
money went to the prisoner. 


Ibrahim Mundle of Hanapookur proved 
that tho prisoner preached that it was meri- 
torious to give money for the jehad; that he 
gave 7 annas œ year for many years up to 
about half a yedr ago. 


* 


Habool Moollah, a boatman, proved thet the » 


prisoner colleoted some dhan (grain) from the 


32 Criminal 
villages for the jehad in the west, and hired 
his boat to take about 80 maunds which had 
bean collected to his own village. Adalutand 
Nasir Mistree confirm this evidence. 


Salim and Tenoo Mundle proved that the 
prisoner preached jehad, and said it was great 
merit to give for the war which was against 
. the English and the Naszarenes ; but they gave 
nothing as they had nothing to give. 


Adalut Mundle proved that the prisoner 
Tbrahim Mundle and Habilas Mundle came to 
his house in a gharee in which were two bags 
of rupees, which they said bad been collected 
at three mosques. Habilas in the presence of 
the prisoner the witness to become a 
sirdar for the collection of funds for the jehad. 
The prisoner asked the witness to lay aside a 
handful of rice after every meal, to sell it and 
send the proceeds forthe jehad The evidence 
of this witness is oonfirmed by his servant 
Daor Shaik. 


The evidence seems to us full and olear. 
The Judge and Assessors could scarcely have 
come to any other conclusion than that at 
which they arrived,#ss., that the 13th and 15th 
charges were brought home to the prisoner. 


The next witness to whose evidence I shall 
advert is that of Haezaree, who describes him- 
self as having been a pupil of the prisoner 
five ago, a8 having studied with him 
about eight or nine months, and during this 
time accompanied him to Baghari, Kumla- 
barse, and other places He says—' At Bag- 
‘‘haree we stayed in the mosque of Shuriat- 
« oollah Haji fifteen or sixteen deye. The 
“ prisoner was preaching and collecting 
“ money for jehad. He told me to take some 
“‘ money which he had collected to Ibrahim 
“ Hundle at Islampore. I and a fellow- 
« student, Domun, took Bs. 600 to Ibrahim 
s Mundle. I took 300 and Domun took 300. 
“« The prigoner gave me the 300 I was 
“o with; we delivered the money to 
“ Ibrahim Mundle. We returned next day 
«1 end went to the prisoner who was at Hur- 
« reepore Chatra, hom thence to Misreebooja 
« Kharekpore and stayed one day in Chand 
«t Birdar’s house. Then we came to Hans- 
“ pookur end stayed in a mosque. Than 
‘© went to Badga and stayed in Goomanee 
‘¢ Wundle’s house. Then we roturned to 
“ Hanspookyr. Then the prisoner told me 
“he was going to Kumlaberee. I was to go 
«t to Musreebooja and bring Whatever money 
“ had been collected. I did sọ and brought 
“ beck Ra. 25, which I gave the prisoner at 
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« At Komlabaree Rs. 10 were callected from 
“© Asalut Mundle, Elahee Buksh, and Gureeb- 
‘oollgh. Then I was sent to Maldah to 
s fetoh one Goonee. I found him. A ser- 
‘‘vant of Baboo Alum Shah and he cama 
‘with me to Kumlabaree. He received Ra. 
« 900 with instructions to take it to [brahim 
“ Mundle at Islampore, after which we went 
“to the prisoner's house at Narainpore. I 
t: remained there half a month—then went 
“home because the prisoner wished me 
‘í to go to the jehad, but I did not wish to do 
“so, The money that Goonee Khan took 
“ was collected from different villages as con- 
“t tributions for the jehad.” 


The prisoner has apparently attempted to 
deny all knowledge of Hasaree. He called 
many Witnesses who in answer to questions 
by him said thet they did not know any 
person of the name of Hararee. One of 
these witnossos, Shokeadi Fekeer, said he 
knew Hazaree, that he was a respectable man, 
but that he had never eeen him with the pri- 
soner. There is however a good deal of 
evidence to corroborate the witness Haszaree’s 
statement, that he was a pupil of the prisoner 
and was with him at the places mentioned by 
him. Hasaree must, no doubt, be treated as 
an accomplice, and there is very little to carro- 
borate his evidence. 


Elahee Bukeh says he saw a bag said to 
contain 190 rupees, money collected for jehad, 
with Goonee Khan. This, he says, was in 
the house of Asalut Mundle. That a meeting 
between Goonee Khan, the prisoner, and 
others, said by Hlahee Buksh and Hezaree 
to have been present, took place in the house 
of Asalut Mundle is confirmed by the evi- 
dence of the prisoners witness Zohoordi 
Mundle. That the prisoner and hie disciples 
went to the house of Goomanee Mundle ap- 
pears from the evidence of the prisoner's 
Witnoaaes Hajee Inayutoollah and Deanut- 
oo'lah. 


Chand Mundle, called as a witnoas by the 
prisoner, says he does not know Hararea 
and that he never gave him money. But 
upon one very ial point he does not 
contradict Hazaree. He does not say that 
the prisoner did not preach in his mosque, 
though he does say that the prisoner did 
not preach jehad in the villages. 

The evidence of Hazaree that the prisoner 
did preach in Chand Mundle’s mosque is 
sori barcted by Baboo Mundle., 


Mr. Ghose pointed out that the witness 


“ Kumlaberce in the house of Asalut Mundle. , Haxarge’s evidence is in conflict with that of 
re ee oe Qo ey —— tet e =-———— mm a -< 
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Shuriatoollah Haji as to the time at which 
the prisoner stayed in the mosque of Shuriat- 
oollah,—Shuriatoollah saying that the prisoner 
only stayed there one night, while Hazeree 
says ‘‘ wo stuyed there 15 or 16 days.” The 
discrepancy is certainly remarkable. But I 
cannot say that the Judge and Assessors would 
not have bean: warranted in giving credence 
to the story of Haxaree. The proof that 
collections were being made for jehad at the 
mosques in different villages by and under 
the direction of the prisoner is abundant. 
The evidence of Hazaree is not the only 
direct proof that the prisoner was active 
forwarding money for thejehad. There is 
that of Adalut Mundle and his servant, Daor 
Shaik, to which I have already alluded. 


The prisoner is shewn to belong to a 
Salaam gtcatce inct from the great classes, 

onnee and Sheah, to which the Mahomedans 
of this country chiefly belong,—to be a 
religious enthusiast, a zealot who goes round 
from village to village telling people to fast 
and pray, not to commit evil, to abstain from 
superstitious observances, such as offerings at 
the tomba of sainta, to give alms, to go on 
pilgrimage and to contributeif but a handfnl 
of rice out of each meal to the expenses of 
war against infidels. It cannot be supposed 
that a man of such character would be guilty 
of the dishonesty of habitually appropriating 
the collections so made to his own purposes. 
Unless we are to assume that he was guilty of 
embezzlement, the money collected. must have 
been forwarded by the prisoner to the heads of 
the conspiracy. 


I think, then, that it is impomible to say 
that the Judge and Assessors were not right in 
convicting the prisoner on the 14th charge. 


It is not necessary to go into the other 
charges which are merely subordinate. 


Great stress was laid by Mr. Ghose on the 
fact of the animosity or supposed enmity 
arising out of religious differences of certain 
Sgn named Abbas Ali, Toflloollah, Nusr-ul 

ug and ltwary. 


But the evidence in the case shows graver 
motives than even the hot dispute on matters 
of ceremonial, such as “ameen,” “ ruffadeen,”’ 
t burati khana,” for the hostility which many 
of his neighbours may entertain towards the 
R prisoner. ® 


He is shown to have worked on the feelings 
of young boys of fifteen or sixteen, many of 
whom have been enticed away from their 
homes and induced to join.im the jehad. 


+ 


Some of these have been followed and have 
been brought back by their parents. Of those 
who considerable numbers appear 
never to have returned or been heard of again. 
These, no doubt, if not killed in battle, have 
either perished from T or disease or 
fallen in conflicts with jealous or hostile tribes 
on the North-West frontier. . 
The offences of which the prisoner hes been 
convicted are punishable under the 121st Neo- 
tion of the Indian Penal Codo with death or 
with transportation for life, with forfeiture of 
roperty. The sentence of transportation for 
fife with forfeiture of property appears to us 
to be proper. 


We reject the appeal. 





The 26th February 1871. 
Pristni : 


The Hon’ble J. P. Norman, Officiating Chief 
Justice, and the Hon’ble G. Loch, Judge. 


Appellate _ Gourt—Judgment—Addi- 
tional evidence—Appeal—BSections 
408, 419 and 422, Code of Oriminal 
Procedure. 


Dhunobur Ghose, Petitioner. 


Mr. Munmohun Ghose, and Baboos Deben- 
dro Chunder Ghose and Grish Chunder 
Mookerjee for the Petitioner. 


Under Act VII of 1968, the Appellate Courts are 
limited to pronouncing judgment in the manner pre- 
scribed by Section 419, 

Section 408 does not apply to the oase of a persom 
whose appeal hes been dismissed after additional evidence 
has been taken under the provisions of Beotion 492, and 
no appeal Hes from a judgment” upon an appeal under 
Section 422 Act VIII of 1889, 


Norman, C. J.—Wer do not think it 
necessary to go through all the points taken 
by Mr. Ghose in this case ; tifey have been 
disposed of inthe course of the argument. 
The case appehrs-to have been in many re- 
specta very Well conducted by the Assistant 
Magistrate, Mr, Colton, who bar shewa" . 
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gient tact and firmness in dealing with the 
objections taken before him, and we see no 
reason whatever for questioning the proprie- 
tory of the sentence. which has been confirm- 
ed by the Sessions Judge. 


The prisoner, Dhunobar Ghose, was con- 
victed by Mr, Cotton, the Assistant Mugis- 
trate of Chooadangah, of criminal mianp- 
propriation, and sentenced to 1igorous im- 
prisonment for two years and a fine of 800 
rupees, and in default of payment of the 
fine toa further imprisonment for six months. 
An appeal was presented by the prisoner to 
the Judge of Nuddea, In consequence of 
certain defecte in the avidence, the Judge 
directed that additional evidence should be 
taken apon particular points. Certain wit- 
nesses were examined before the Assistant 
Magistrate, the additional evidence was 
certifled by him to the Appellate Court, and 
thereupon the Sessions Judge proceeded to 
dispose of the appesl in pursuance of Sec- 
tion 422 Act VIII of 1869, 


Mr. Ghose claimed a right on the part of 
the prisoner to appeal to this Court upon 
the facts, as if the prisoner bad been con- 
victed on a trial held by a Court of Session, 
and contended that such right was given to 
him by the provisions of Section 408. 
Under Section 422 Act XXV of 1861 ifthe 
Appellate Court ordered additional evidence 
to be taken, and on the result of the further 
enquiry edditional evidence being certified 
to the Appellate Court, it was competent to 
the Appellate Court to proceed'to pass such 
judgment, sentence, or order as to such Court 
might seem right. A Fall Bench of this 
Court held that onder the law as it stood 
before the passing of Act VILI of 1869, the 
sentence of the Appellate Court hearing a 
ense on fresh evidence under Section 422 
was a new sentence, and not a mere modifl- 
cation of the sentence of the: Lower Court ; 
aud that the Appellate Court hearing a case 
on additional evidence under Section 422 
had power to enhance the punishment 
awarded by the Lower Court. In the case 
of Mohesh Chunder (Chatterjee and others 
reported in the 2nd Weekly Reporter, page 
18, and in some others cases, it was held 
that from that conviction and sentence, 80 
treated by the Full Bench as a new con- 
vietion and sentence, an appeal lay under 
Section 408, f : 

It appears to us that whatever may have 
been the law under Section 422 Ac! XXV of 
1961 from a judgment upon an appeal 


under Section 422 Act VII of 1869 no soch 
appeal lies. Under Act VII of 1869 the 
Appellat eCourts are limited to pronouncing 
jadgment in the manner prescribed by 
Section 419. They may alter or reverse 
the flading and sentence or order of the 
inferior Courts, but not so as to enhance any 
punishment that has been awWaided. The 
prisoner whose appeal is dismissed, or on 
whose appeal the finding avd sentence of 
the Lower Court is modifled, is not a person 
convicted on a trial by a Court of Session, 
He is merely a person who has been oon- 
victed by the first Court, and whose appenl 
has been disposed of by the Appellate Court. 


For these ressons it appears to us that 
Section 408 does not apply to the case of 
a person whose appeal has been dismissed 
after additional evidence was taken under 
the provisions of the Section 422. 


The application to hear the case on appeal 
is refused. 


The 25th February 1871. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Procedure — Accused — Witnesses — 
Oross-cxamination. 


The Queen versus Ishan Dutt and others, 
Appellaats. 


Committed by the Magistrate and tried by 
the Sessions Judge of Beerbhoom on a 
ik of voluntarily causing grievous 


+ 


Baboo Mohendro Lall Seal for Appellants, 


Having regard to Section 876 of the Code of Criminal 
Procedure, a ate is boundto take steps to pro- 
oe the ee a D witnesses mentioned by 

e accused in the lst delvered to the Magistrate b 
whom he was committed, J 


eid nae ae Fiber ee i called by ons oe 
s is a com withese, the oppomte party s 
t to moes-examine though th calhng 
mee echt ask pale le S E 
Kemp, J.—I TRIE it right to remand 
this case to the Sessions Judge with direc-° 
tions tọ insist upon the attendance of the 
witness Showdaminee Napitnee. Is appears 
on the record that this woman was named 
before the Magistrate by the prisoners as a 
Witness for their defence in the Sessions 


ee tt en 


1871. ] 


Criminal 








Court. A summons was issaed, but it ap- 
pears from the retarn to that summons that 
the witness Showdaminee refused to accept 
service, and that she absconded. On this 
return the Magistrate passed a formal order 
“that it be kept with the record,” and no 
further steps appear to have been taken by 
him to enforce the attendance of this witness. 
At the trial before the Sessions Court the 
prisoners through their pleader demanded as 
aright to have this witness summoned. I 
think that they were entitled to do so under 


Section 875 of the Code of Criminal Proce-' 


dure, which enacts “ that an accused person 
shall not be entitled of right to have any 
other witnesses sammoned than the witness- 
es named in the list delivered to the Mngis- 
trate by whom he. was committed.” Now, 
it is clear that in this case this witness whs 
named in the list delivered to the Magistrate 
by the accused ; and therefore the prisoners 
as a right were entitled to have her exa- 
mined. Moreover she appears to be a ma- 
terial witness. We cannot dispose of the cense 
satisfactorily without her evidence being 
taken. The case is therefore remanded for 
the purpose of enforcing the attendance of 
Showdaminee and taking her evidence. Af- 
ter taking her evidence the Jadge will call 
upon the prisoners for their defence, take a 
fresh opinion from the Assessors, and pass a 
fresh decision. 


The next point taken by the pleader for 
the prisoners is, that the Judge is wrong in 
not having permitted the pleader for the pri- 
soners to cross-examine the witness Kedar- 
nath Mitter, Sub-Assistant Surgeon of Ram- 
pore Haat. The Judge says in his judg- 
ment “that the prisoners’ pleader wished to 
cross-examine this witness, as to the result 
of any conversation he might Lave had with 
his patient, but that the Court demurred to 
this as the witness was only examined in 
chief as to his professional examination and 
treatment of the wounds.” ‘ Any examina- 
tion,” the Judge observer, “of this witness as 
to the facts of the case could only be carried 
on by the prisoners’ pleader on the witness 
being called as a witness for the defence, and 
not in cross-examinaation of his evidence given 
as a medical man on behalf of the p:oseca- 
tion.” The pleader for the prisoners in sup- 
port of his contention has called our attention 
to several passages of Taylor on Evidence. 
It nppears trom that authority that in Ame- 
rica a party has no right to cross-examine 
any witness, except as to circumstances Con- 
nected with matters stated in his direct ex- 
amination ; and that if he wishes to examine 
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him respecting other matters, he must do so 
by making him his own witness, and by eall- 
ing him as such in the subsequent progress 
of the cause. Nowin this case the Sub- 
Assistant Surgeon stated circamstances in 
hia direot exuminoation which were connected 
solely with the injuries inflicted upon the 
witness Bacharam, and the points upon which 
the pleader for the prisoners wished to ex- 
amine the snid witness Kedarnath are not 
connected with any ciroumstances stated in 
the direct examination of the witness ; and, 
therefore, if we were to apply the rale which 
obtains in America the prisoners would have 
to make Kedarnath Mitter their own witness, 
by calling him for the defence and then ex- 
amining him respecting other matters than 
those connected with the circumstances stated 
in his direct examination ; bat there is an- 
other passage to be found in page 1155 of the 
same work, which lays down that if a witness 
called by one of the parties is a competent 
witness, the oppcsite party hasin strictness 
aright to cross-examine him, though the party 
calling him has deolined to ask a single ques- 
tion. Ithinkthatin this onse as the witness 
Kedarnath Mitter was a competent witness, 
and as he waa called by the prosecution, al- 
though he waa questioned by the prosecution 
ouly ns to such matters as came within his 
professional knowledge, and he refers only to 
his professional examination of the wounds 
inflicted upon Bacharam and to their treat- 
ment, the Judge ought to have allowed the 
plender for the prisoners to cross-examine 
that witness without making him a witness 
for the defence. We therefore direct that 
on there-trial of the case which we have 
ordered with reference to the evidence of 
the witness Showdaminee, he will re-call the 
Sab-Assistaut Surgeon snd permit the plea- 
der for the prisoners, or the accused them- 
selves if no plender should appear on their 
behalf, to cross-examine this witness. 


Glover, J.—I entirely concur in sending 
back this case. The prisoners did all they 
were bound to doin summoning their wit- 
nesses, and if one of the most important of 
them evaded summods, as it appears from 
the Nazir’s return that she did, it was the 
Muagistrate’s duty to have taken all the 
meagures reqaired by the Procedare Code 
to enfore that witness’s attendance. The 
prisoners were io jnil ut the time, and are 
not to be sypposed to have known of the 
return, and tould not therefore have applied 
to the Codrt sooner than they did. I think 
that Shovwdnaminee’s evidence should he 
taken, and that the Sessions Jadge should 
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pass afresh decision in the case after re- 
garding the evidence. 


As to the other point raised, namely, the 
right of the prisoners to cross-examine the 
Sub-Assistant Surgeon, I have some doubte 
as to the correctness of the objection. As, 
however, Mr. Justice Kemp thinks that the 
Sub-Assistant Surgeon might have been so 
cross-examined, I do not desire to object to 
the case being remanded on this point also. 





The 4th March 1871. 


Present: 


The Honorable H. V. Bayley and Dwarka- 
nath Mitter, Judges. > 


. Jurisdiction—Magistrate of the Dis- 
trict — Obstruction — Section 308, 
Oode of Oriminal Procedure. 


Reference to the High Court under Seotion 
484 of the Code of Criminal Procedure, 
by the Sessions Judge of Dinagepore, tn 
the case of Grish Chuader Chackhravaty. 


The Magistrate of a District can alons hold 
In a case (such as the removal of a thatched house) 
under Section B08 of the Code of Oriminal Procedure, 


The Joint Magistrate whilein charge of the Magistrate's 
office has no suck Jorisdiction. 


Reference —On the 16th January 1871 a 
notice was issued on the petitioner by the 
Joint Magistrate, Mr. E. V. Westmacott, order- 
ing him to remove a certain thatched house on 
his premises within 10 days, on the groand 
that it was likely to occasion conflagration. 
The notice was served on the 26th idem. 


Upon recsipt of this notice, the petitioner 
applied to the Magistrate, Mr. J. H. Raven- 
shaw, on 8rd February, showing cause 
against the removal of the house in question, 
and applying for a Jury to try whether tlie 
order was reasonable and proper. This peti- 
tion was presented to the Joint Magistrate 
who was in glharge of the Magistrate’s Of- 
fice, the latter being absent on tour. On 
6th February the Joint Magistrate passed 
the following order :—“ The applicant is a 
“ member of the Manicipal Committee, and 
“it is for the Magistrate to deajde whether 
“ itis fitting that an exceptien should be 
“ made in bis favor, by allowingehim to put 
“up a thatched house,’’ This was endorsed 
by the Magistrate in these terms—‘ I have 

e 


“no power to interfere agninst the Joint 
“ Magistrate’s order. It was passed while 
“he was in charge of this office. Moreover 
“ I have been to the spot, and considering 
“the applicant is a member of the Com- 
“ mites I think his objection is a very bad 
“ example.” 


I am of opinion these ordera do not meet 
the requirements of the law and should be 
quashed, os they are not in conformity with 
the directions of Section 308, Code of Cri- 
minal Procedure, under which these pro- 
ceedings have manifestly been conducted, 
although there is nothing in the proceedings 
themselves specifying the authority under 
which the order was issued on the peti- 
tioner. 


The conservancy powers of a Magistrate, 
os defined in Sohedule K Act VI of 1868, 
do not appear to embrace such n cose as 
the present; and I think it is clear he could 
not require the petitioner to remove a build- 
ing ou any other grounde than those speci- 
fled therein, and therefore, if the order is 
justified by any law, it mast be under Sec- 
tion 808, Code of Criminal Procedure, under 
which the case seems clearly to fall. 


I consider the procedure adopted bad ; 
because in the first place it is only the 
Magistrate of a district or of a division of a 
district that can issue such an order ag was 
served on the petitioner. The mere faot of 
Mr. E V. Westmacott being in charge of 
the Moagistrate’s office does not, I think, 
invest him with this power. 


With reference to the cause shown by the 
petitioner against the removal of the house, 
no consideration has been paid to the grounds 
on which it was urged. Both the orders of 
the Joint Magistrate and the Magistrate 
appear to me quite irrelevant to the 
matter, and as the petitioner applied for a 
Jury, the Magistrate was bound, I conceive, 
to appoint one to try the question at issue. 


Judgment of the High Court :— 


Mitter, J—We concur with the Jadge 
in thinking that the proceedings of the Joint 
Mngistrate in charge of the Magistrate’s 
office are illegal. The MagistratS alone in 
this instance could hold those proceedings, 
and the applicant wns clearly entitled to 
have the matter settled by a Jury. “We 
quash the proceedings of the Joint Magis- 
trate as illegal, 
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Tbe 8th March 1871. 


Preseni: 


The Hon'ble E. Jackson and Onoocool 
Chunder Mookerjee, Judges. 


Jury—Summing up—Approver's evl- 
dence-—Oorroboration—Hvidenoce for 
defenoe—Evidence to character. 


Committed by the Deputy Magistrate aad 
tried by the Sessions Judge of Dacca, 
on the oharges of dacoity and abetment 
of dacoity, 


The Queen versus Mohimn Chuuder Daas 
and others, Appellants. 


Mr. Munmohun Ghose, and Baboos Nullit 
Chunder Sera, Hurry Mohun Chucker- 
dutty and Tarakant CAuokerbatiy for 
Mohima Chander Dass. 


Baboo Jogendro Nath Bose for Nagar 
Banshee. 


Buboo Juggadanund Mookerjee for the 
Government. 


Where a Seeaions Indge in Cena eee ae 
A a aa i which an approver accomplice 


evidence drew the attention of the J O ha ies- 
for rt corroboration to the approvers 
enoe 8 could convict upon it, and the 
Jary notwi his convicted upon the 
un evidenos of the ey it was held, 
fo High Court 


a Full Bench case cited, that the 
could not interfere with such conviction. 


Where a Seasions J omitted in his charge to the 
Jury to comment on di Oteparts of the evidence 
for the defence, to which he simply alludud as being 
unimportant, and allowed evidence as to character and 
hearmy evidence to go to the eth eee Court 

uitted the prisoner, the other evidence in tha case 
beug ingiitieien: for conviohiou, 


Evidence as to charncter ought not to be laid before 
a Jury, but should only be taken and considered by the 
Sessions Judge in awarding punishment. 


Jackson, J.—Tarse prisoners have been 
convicted "of several dacoities upon boats 
whioh took place on the river Pudda about 
the 14th or 15th Asaar of last year, and have 
been sentenced to different terms of impri- 
sonment, The trial was held-by the Ses- 
sions Judge of Dacca with a Jury, who were 
unanimous wp finding a verdict of guilty. 
The prisoners have appealed to this Court. 
Mr. Ghose appeared on behalf of Molima 
Changer Dass, and a Vakeel of this Court 
for Nagur Banshee. The remaining prison- 
ers Were unrepresented. 


The verdict of the Jury is final on all 
questions of fact, and the only question for 
consideration is whether there ie legally 
sufficient evidence to support the conviction, 
or whether there has been such illegality in 
the proceedings in the course of the trial 
as requires this Court to annul the con- 
viction. ° 

As regards some of the prisoners there is 
ample evidence, and there can be no doubt in 
the miud of any rensonable person of their 
guile. The fact of the occurrence of the da- 
coities is clently proved. They were reported 
to the Police immedintely after their oo- 
currence. There is some evidence that the pri- 
soners were at the time associated together, 
being dependants and servanis of the prisoner 
Mohimr Chunder Daas ; though, upon this 
point, the witnesses should have been requir- 
ed to give more distinct exact information. 
An approver witness, Gobind Sircar, has 
given a detailed account of the manner in 
which the prisoners assembled and went 
about in a boat from place to place commit- 
ing these dacoities at night. There is cor- 
roboration of his evidence as regards several 
of the prisoners. There is evidence that pre- 
vious to the dacoities on two boats, which 
were tied to the bank near each other, the 
prisoners Afnzooddeen and Kalai went on 
board one of the boats on the pretence of ask- 
lug for fire. They were, therefore, together 
on the spot about the tine when the dacoi- 
ties took place. There is further evidence 
that the day after the dnacoity, the prisoners 
Afazvoddeen, Panchoo Hnajam, and Ibrahim 
were seen together in a boat, were observ- 
ed on being hailed to throw money into the 
river ; that when the attention of Chow kee- 
durs was turned to them and attempts were 
made to arrest them, Afazoodden and Pan- 
choo Hajam jumped into the river and swam 
to the other side; that Afaszooddeen when 
seized admitted that he had thrown into 
the river money which he had obtained 
in the dacoity, and offered to dive for it and 
pick it up. The evidence of the approver 
is further confirmed by the admissions made 
by the prisoners Ibrahim, Kolai, Panchoo 
Hajam, Mohesh Hajaree and Nagar Banshee, 
not ‘only before the Police when they each 
gave up a share of the money which each had 
obtained in the dacoity, but also before the 


Deputy Magistrate before whom they were. 


taken. It is also confirmed bythe discovery 
of a clothlin the house of Afazooddeen, whioh 
was proved to be a portion of the property 
stolen in ond of the dacoities. As rega:ds 


all these prisoners, there is thereforg amples 


. D 


*. 


38 


Crininad 


THE WEEKLY REPORTER. 


Rulings. [VoL XV. 





evidence that they were engaged in the da- 
coity. Ags agninst the prisoners Mohima 
Chunder Dass, Gooroo Chara and Dhonni, 
the evidenoe is not so clear as against the 
two latter. There is not that corroboration of 
the approver’s evidence which it is the rule 
to require ; and thongh there is some corro- 
boration as against Mohima Chander Dnas, 
it is not of a very distinct and certain cha- 
racter. 


The firat point which Mr. Ghose argued 
on behalf of Mohima Chunder Dasa, but 
whioh in fact affects also the cases of Gooroo 
Churn and Dnhonal, is that the Sessions 
Judge did not place sofficiently strongly be- 
fore the Jury the necessity for requiring cor- 
roboration to an approver’s evidence before 
convicting upon it. The Sessions Judge 
stated the law to the Jury in the following 
terms :—“ There can be no doubt thatin a 
“ oase like the present, the evidence of a 
“ pardoned accomplice requires corrobora- 
“ tion before it can suffice to sustain a con- 
e viction. Bnt the prosecution maintains that 
“ this corroboration exisis in the evidence of 
“ many other witnesses, as fo the acts and 
“ circumstances related by them.” The 
Sessions Judge details these fasta, and then 
adde—" | do not think that corroboration 
“of the npprover’s evidence, where he 
‘speaks of wholly innocent aud legal nots, 
‘relieves the prosecation of the necessity 
“of producing something corroborative of 
“the statement made by him as to the 
“ dacoities on Kurhaie’s and Dhopnai’s boats. 
“ I think that the approvers evidenoe res- 
‘t pecting the transactions sbhoald be corro- 
‘t borated by something connected with those 
“‘ particular transactions.” The Sessions 
Judge then points out against which of the 
prisoners there is corroboration, leaving out 
however one important item of the evidence ; 
sod he adds that there is some reason to 
doubt the whole truth of the epprover’s 
story on account of ita strangeness, nnd 
finally he concludes—“ You should consider 
** very oarefally the evidence given by Go- 
“ bind approver before accepting it as con- 
“ clusive of the guilt of any of the pri- 
‘ soners.”’ I think that in these remarks to 
the Jury, the Sessions Judge did dietinotly 
point out to them that they ought to require 
corroboration to the napprover’s evidence 
before they convicted upon it, and that that 
corroboratiow! should be upon some point 
relating to the dacoities, an® not to other 
facts which were innocent and legal. This 
latter remark especially alluded to Mobima 
* Chander Dass, because the prosecation bad 
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adduced evidence to prove that about the 
time ,when the dacoities took place, the 
prisoner Mohima Chnnder Dass was 
with the approver Gobind Sirear and 
other persons going about in a boat on the 
river collesting reuts from his villages, and 
stopping at Bohor on his way to Dacca. 
Mr. Ghose argued that the Sessions Judge 
should have poimted out to the Jury that 
they could not conviot without farther cor- 
roboration. I think that he performed his 
duty in telling them that they ought not to 
convict without sufficient corrobointion, and 
therefore upon this ground I should not have 
interfered with the conviction of the pri- 
soners. ‘The law upon the subject hns been 
clearly laid down in the case of Elahi Baksh, 
W.R, Vol. 5, page 81. It was there raled, 
firs, “that a conviction may be legally had 
on uancorroborated evidence of one or more 
accomplices;” secondly, “that it is neces- 
sary that the evidence of accomplices should 
not be left to the Jury without snch directions 
and observations from the Judge nas the cir- 
cumstances of the case way require.” 


Mr. Ghose pointed to the illustrations of 
the law given in pages 87 and 88 of the Re- 
port, and contended that the Sessions Judge 
had acted against the rules there Inid down. 
But the Sessions Jadge in this case did not 
tell the Jury that the evidence of the ap- 
prover alone was safficient to justify them 
in filuding the prisoners guilty. He did 
advise them not to convict npon the ancorro- 
borated evidence ofn pardoned accomplice. 
He did not tell them that the uncorroborated 
evidence of an accomplice given under a 
tender of pardon was admissible, and that 
it was for them alome to form au opinion upon 
it; thas a conviction founded upon sach evi- 
dence would be legal ; and that auch evidence 
without corroboration mizht be acted upon 
with as much anfety as that of any other 
accomplice. On the contrary,.the Sessious 
Judge distinctly pointed out to the Jary the 
necessity for corroboration, and the necessity 
that that corroboration should be upon cir- 
cumstances implicating the prisoners in the 
crimes oharged upon them. The Sessions 
Judge then clearly performed his duty. If 
the Jury notwithstanding his charge convict 
upon the uncorroborated evidence ofan ac- 
complice, this Court cannot upon the view 
of the law laid down in the, Fall Bench 
decision referred to, interfere with tliat con- 
viotion. Such convictions have been held to 
be legal even in England, where the, Jury 
system has been long in force. They are not 
illegal here., 
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Bat Mr. Ghose on bebalf of the prisoner | allowed the witness Lokenath, Head Con- 


Mohima Chunder Dass has taken further 
objections to the samming ap of the Sessions 
Judge as agninst his client. First, he urges 
that the different portions of the evidence 
which affected his client were not distinctly 
‘stated to the Jury and observations made 
upon those portions of the evidence. Se- 
condly, he points out that evidence of an 
inadmissible character, such as that his 
client was a notorious dacolt, and hearsay 
evidence was allowed by the Sessions Judge 
to be given, and no remark was made by the 
Sessions Jadge that this should not be allow- 
ed to have any weight in the decision of the 


Jury. Thirdly, that the Sessions Judge | 


omitted to point out to the Jury the evi- 
dence of the prisoner's witnesses, and pass- 
ed them over with the remark that that 
evidence was not important, whereas it 
was of the most vital importance to the 
prisoper, proving as it did, if believed, 
that the prisoner could not have been pre- 
sent, as alleged by the approver, at the da- 
coities with which he was charged. 


It seema to us that the evidence, as given jn 
the trial and the summing up of the Sessions 
Judge, is open to these remarks. The Ses- 
sions Jadge did allude to the evidence for 
the defence, and did pass it over with the 
remark that it was of no importance, The 
evidence was the more important becanse, 
althongh eeveral of the dacoita when frat 
arrested and taken before the Deputy Magis- 
trate confessed their guilt and named the 
accomplices, they distinctly stated thas 
the prisoner Mobima Chander Dass had 
gone with them to Dagea and had left the 
boat there and remained at Dacca, and that 
the dacoities were committed after be had 
Jeft the boat aud on their retara from Dacca. 
It is not as if they had merely left out his 
name or as if they wished to screen him, ns 
their master, from all implication in tbe 
dacoities, because they not ouly mention his 
nome, but some of them state that a portion 
of the plunder was set apart to be made over 
to him Suill their statements are that he was 
not present at the dacoities, and so far they 
confirm the faot that the prisoner was at 
Dnoeca at the time the dacoities were com- 
mitted. The approver Gobind Sircar is 
the ecl- ingividual among the dacoits who 
alleges that Mohima Obunder Dass was 
present aud took part in the dacocities. 
The Sessions Jadge should have pointed 
out all'these facts to the Jury, and their 
henring upon the evidence for the defence. 


Again, the Sessions Jadge ahould not have | 


stable, to give hearsay evidence and ovi- 
dence to character. He says that on the 
report of the dacoity, he proceeded to the 
spot and there be “learned that Mohima 
Gooroochurn, who used to be one of n noted 
gang of dacoits, Dhonai Khan and Panchoo 
Hajam had gone out together in a boat ‘dn 
the day before the night of the daooity ;” 
that he went next morning to the house of 
Gooroochurn and was informed that be had 
gone with Mohima Chunder to Dacca, and at 
Komerpore he was informed that Afazood- 
deen and Kalai had gone with Mobima ;” end 
lastly, that he knew well thet Mohima was a 
budmash himself and that he had taken 
Gooroochurn, who is a notorious dacolt, to 
be aryot close to his own house. Section 
57 Act IT of 1855 enacts that the improper 
admission of evidence shall not of itself be 
ground for a new trial in any case, if it shall 
appear to the Court before which such ob- 
jection is raised that, independently of the 
evidence objected to and admitted, there was 
sufficient evidence to justify the decision. 
Had the Sessions Judge in bis summing up 
pointed out that this was not proper evidence, 
and that the Jury in coming to their verdict 
mast shat it out from their minds, its admis. 
sion alone might have formed no ground 
for a new trial. But the absence of any 
euoh remarks, coupled with its improper 
admission, is very likely to have prejudiced 
the prisoner in the minds of the Jary. 
Coupling this with the faot that the Ses. 
sions Judge told the Jary that the evidenca 
of the witnesses for the defence was of no 
importance, whereas ‘that evidence was to 
some extent corroborated by other facts 
proved apon the trial, we are of opiniou 
that the conviction of the prisoner upon this 
trial cannot stand. 


Mr. Ghose has asked us to acquit the 
prisoner. The mode in which this Court 
should act upon appeal in cases of this 
description is laid down in the case of 
Elahi Buksh above alluded to. It was 
ruled that “ this Court may in all onses in 
which a finding of gifilty is set aside upon 
appeal, if it considers it necessary, order a 
new tial. Bat if the Court is satiafied 
that the evidence is wholly insnfficient to 
support any conviction against the prisoner, 
aud would upon tha same *evidence have 
reversed a conviction if the case hed been 
tried withoaf the intervention of a Jury, 
there is no’ necessity and it would be im- 
proper to grant a new trial. Io such a case 
the Court having set aside the verdi 
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may order the prisoner to be discharged. 
Now, it seems to me that upon the evidence 
on the record, the conviction’ of Mohima 
Chunder Doss could not be confirmed if 
there was an appeal before us on the facta. 
Independent of the corroboration to his 
defence which has been above alluded to, 
thére is no trustworthy corroboration to the 
evidence of the approver. The evidence 
as to bis presence with the approver when 
collecting rents the day after the dacoi- 
ties took place, is supported by a pretended 
receipt for rent which is produced. The 
Judge seems to have placed no reliance 
upon the evidence on this point He does 
not allude to it in his summing up. If 
true, it oontradiocts the prisoner's altbi, and 
so far is very important. But we are 
watisfied that no reliance can be placed 
upon it. It is very probable that Gobind 
Sircar went and gave the receipts - which 
nre ascribed to him, but the receipt in the 
hand-writing of the prisonér Mohima is 
evidently a made up document, and no infer- 
ence can be drawn from it. We thiok then 
that we ought not to direot a new trial in 
the case of this prisoner, but should order 
his discharge. 


' The eases of Goorooohurn and Dhonai 
are different. They have not strempted any 
defence. The eccount of their presence 
at the dacoities charged has been from frat 
to last the same, and there is no reason to 
doubt their having been present and having 
token part in the dacoities charged. Al- 
though ns regards Gooroochnru evidence 
has been admitted which should not have 
been allowed, still there can be no doubt 
of his guilt, ; 


' We dismiss the appeal of all the prisoners 
except Mohima Chunder Dass, and we direct 
his dischnrge. 


The Sessions Judge isrequested to point out 
to the Deputy Magistrate, before whom these 
prisoners came in the first instance and who 
recorded their admissions, that the record of 
the examination shows that such examina- 
tion was, if properly conducted, not properly 
taken down. The questions put should 
have been recorded as well as the answers, 
and a proper certificate appended to each 
éxamination. .The utter disregard of the 
provisions of the law upon this point, and as 
to the attestation of examinations evinced 
by some of the Deputy Magisérates in the 
Dacca District, is deserving of severe cen- 
pure, This is not the first time we have 
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been obliged to notice it. The result of the 
carelessness of the authorities on this sub- 
ject ia, that the confessious are open to ques- 
tion as evidence in consequence of the 
illegal manner in which they ore recorded. 
The provisions of the law being distinct 
should be distinctly carried oat, 


Mookerjee, J.—I am of the same opinion. 
I think also that the Sessions Judge has 
properly warned the Jury, and brought to 
their notice the fact that the approver 
Gobiud was an accomplice witness deposing 
under an offer of pardon. The Sessious 
Judge has therefore acted according to the 
directions laid down in the case of Elahi 
Buksh ; but I quite concur with my learned 
collengue in holding that the Sessions 
Jadge should have put the evidence 
for the defence properly before the Jury 
instead of saying that that evidence is not 
important. He was wrong iu laying before 
them evidence to the character of the accused. 
The Jury might have been in all probability 
prejudiced agaiust the prisoners. Evidence 
to character should be only taken and consi- 
dered by the Sessions Judge, and should 


influence him in awarding punishment. If 
the accused are persons of notorious bad 
character, the Sessions Judge in passing 
sentence should see what punishment is ade- 
quate and sufflolent. That evidence should 
not be laid before a Jury. If the conviction 
Lad been had by the assistance of Assessors, 
I would have had no hesitation in discharg- 


Under 
the circumstance of this case, I see no reason 


ing the prisoner Mohima Chunder. 


to direct a new trial of the prisoner Mohima. 
I would direst his release. As regards the 
other prisonera, I quite agree with Mr. 
Justice Elphinstone Jackson in upholding the 


conviction and sentence, 
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The llth March 1871. 
Present : 


The Hon’ble J. P Norman, Offoiating Chief 
Jastios, and the Hon'ble Q. Loch, Judge. - 


Jurisdiction — Obstructions—Seoction 
308, Oode of Criminal Procedure. 


Punchanun Bose and another, Petitioners. 


Babos: Kaleo Hohun Dass and Romanath Dose 
for Petitioners. 


Proceedings under Section 808 of the Code of Crimi- 
nal Procedure for the removal of obstructions may be 


originated by a Jelnt Magistrate in charge of a division 
of a district. 


Norman, C. J.—It appears to-us that there 
is no ground for interfering with the order of 
Mr. Quinn, the Joint Magistrate of Jessore, 
in this case. ` 

The proceedings were originated by Mr. 
Quinn under the 308th Section of Act VIII 
of 1869, and it seeins to me that the papers 
would probably not heve been sent for uf it 
had been brought to the notice of the Court 
that the Joint Magistrate, Mr. Quinn, was the 
Magistrate “ın charge of the Sadder Division 
of Jessore.” 


The facts are briefly these :— 


It appears that a fisherman, Chytunno 
Maloo, complaining that the defendants had 
obstructed a road leading from the Khoolna 
road to the bank of the Bhyrub river at a 
place called Kalliaghaut, an enquiry was 
directed to be held by the Police; and on its 
. appeering that aright of way over this tract 
had always been enjoyed by the publio, the 
Joint Magistrate made over tho case to a Subor- 
dinnte Magistrate of the Fist Grude to be 
dealt with under Section 820. The subordi- 
nate Magistrate, Baboo Doorga Dass Chowdhry, 
made an enquiry and found that the way was 
a public thoroughfare; that it hud been ob- 
structed by the defendants’ digging ditches 
across it, and he directed the defendants to re- 
move the otetrnotion or to appear before him 
to show cause why such order should not be 
enforced. 


This order was quashed by the Judge on 
appeal on tho ground that the Subordinate Ha- 
gistrate had no power to originate a procoed- 
ing under Section 808, and that proceedings 
under that Section could only be originated 


- 


by a Magistrnte of a district or by a Magis- 
trate tn charge of « division of a district. 


The Judge therefore on the appeal of the 
defendants ordered that the Joint Magistrate 
should call up the case to his own file in or- 
der thet he might deal with the complaint 
under Section 3U8. i 

Upon this the Magistrate, whose proceed“ 
ings are headed as under Section 308, on the 
2iat of November 1870 directed notice to be 
served on the defendants s'ating that a peti- 
tion had been filed complaining that defen- 
dants had obstructed a road leading from the 

titioner’s house (and used by the public) 
F the river, and directing the defendante to 
remove the obstruction within 10 days; or if 
the defendants had any objection that they 
should file such objection before the 2nd of 
December. 


The defendants appeared before the Joint 
Magistrate and evidence was gone into at 
great length; the resultof which was thatthe 
Joint Magistrate found on the evidence before 
him and by personal inspection that the road 
was a public road; in fact, a continnation of 
the road crossing the Khoolna road at right 
angles, and called the Dosefides road, enclosed 
by fences and ditches af the sides leading to 
the river; and that such rond had been ob- 
structed by the defendants’ digging ditches in 
various places. The Joint Mogist:ate ordered 
that the defendants should :emove the ob-. 
struction from the road described in his pro- 
ceeding of the 21st November, 


It appears to me that the Joint Magistrate’s 
proceedings were regular throughout, and that 
there is no ground whatever for quashing his 
order which was passed in regular course. 


It has been objected by Baboo Kalee Mo- 
hun Dass that the Joint Magistrate, in issuing 
the order of the 21st November, did so with- 
out having proper materials before him for 
taking proceedings upon the footing that the 
road was apparently a public road. But that 
contention is not well-founded. The Joint 
Magistrate had before him the petition which 
had been presented tg him by -Chytunno 
Maloo. On that petition under his direction 
an enquiry had taken place before the Deputy 
Magistrate under Section 320 in the presence 
of bo h parties, in the course of which enqui- 
ry it was made to appear to the Deputy Ma- 
gistrate, who had jurisdictiof in the matter, 
that the road as a public road. The evidence 
taken in that“enquiry and the finding of the 
Deputy Magistrate were before the Joint Ma- 
gistrate. . 


e D 


42 Crimtral 


~ 


If the order of the Joint Magistrate had 
been’ drawn up in this wise—on reading 
the petition of the petitioner, and the evi- 
dance of the witnesses A, B, and O, (taken be- 
fore the Deputy Magistrate) and the finding of 
the Deputy Magistrate, it is ordered that the 
obstruction be removed, or if the defendant 
haye cause to show aga`'nst this order let him 
do so within 10 days,—it would have been 
an order such es this Court is in the habit of 
making in the usual course, and this Qourt 
would proeeed on such materials as those 
withont the slighest hesitation, 


‘We see no ground for questioning the lega- 
lity of the Joint Magistrate’s proceedings in 
this case, and we therefore reject the applica- 
tion to quash his order. 


The 18th March 1871. > 
Pram: 


The Hen’ble L. B. Jackson, Judge. 
Procedure—Accused—Plea. 
The Queen serews Roopa Gowalla, Appellant, 


' Committed by the Magistrate and tried by the 
Officiating Seessons Judgo of Paina on a 
charge of Murder in Dasoity. 

An seoused should plead by bis own mouth and not 
through his oounsel or pleader, though his counsal or 


pleader may at the proper time address the Court on 
his behalf, 


Tax prisoner appeals on matters of fact 
alone, which, as he was tried with a Jury, 
the law doos not allow. 


The appeal it rejected. 


I observe that the accused is said to have 
pleaded not guilty “throngh his pleader,”’ 
which is not in conformity with law. . 


The acoused should plead by his own 
mouth, though of course his cognsel or plead- 


er may at the proper time address the Court 
on his behalf, 
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The 18th Maroh 1871. 
Preeent: 


The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Breach of the peace—Land disputes 
— Police report—Hvidence—Bection 
318, Code of Oriminal Procedure. 


Reference to the High Court undor Section 434 
of the Code of Criminal Procedure by the 
Ofloiating Sessions Judge of Rayahahys. 


Obhoy Chowne, lat party, and Mr. Thomas 
as, and pariy. 
Babooo Mohiny Mohun Roy for the let party. 


Hr. J. 8. Roohfort for the 2nd party. 


Ina ng under Section 818 of the Cods of 
Procedure, the finding of the Magistrate that 


he believes that a dispute exists h to ind 
breach of the must defend upon avilicee 
in the case w 


he is Investigating. report 
ie por patio leal eda ta gare oa i 
Bayley, J.— Wx think that in this case the 
order of the Magistrate is illegal and must be . 
set aside. His proceedings should be guided 
by the judgment reported at page 76, Vol. II, 
Bengal Law Reportsa,* in which the other 





* The 38nd September 1860, 

Prem: 

The Hon'ble J. P. Norman and the Hon'ble F. B, Kemp, 
Judges, 

ee o a a 

trate of fymensingA, 
Keshoe Kishore Roy and another, 1st party, 
Perris 
Tarinee Kant Lahorea, ad party. - 


Baboes Sreonaik Doss and Romesh Chumder Litter for 
the let party. 


Chunder Sein snd Hom Chunder Banorjce 


Baboos Nulli 
; for the tnd party. 


J.—THis ip n 


Nerman, proceeding by 
a ipa uma! tn 
Tarines ea ree detrei ned by the 


Kant Lahores has m 
ton of some disputed land 


the 
wich oe 


Deputy Magistrate in 
easpag Slr 818 of the Code of O:immal Procedure. 
This case hes been sent up to this Court under Sectria 
pil Naa Criminal Procedure, by the Magistrate, ALr, 
? ey. 


Several objections are taken to the regularity of the 
Deputy Magistrate's proceedings, But there fs one and 
that the first, which is fatal, meebo t the D*puty 
Magistrate proceeded without j and that his 
order cannot be sustained, 


It appears that in consequence of some jon pre- 
sented prior to April last, an order was to the 
Police to ploceed to the mofossil and make same enqui- 
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judgments of this Oourt on this point have 
been reviewed, and where the decision of the 
Officiating Chief Justice and Mr. Justice 
Kemp has been very olearly recorded in the 
following terms :—“ We are of opinion that 
‘t there is a clear reason for requiring a dis- 


‘(a dispute likely to occasion a breach of the 
“ peace, before the Magistrate proceeds fur- 
“ ther.” Now the term ‘ adjudication’ in 
the above passage means a finding on legal 
evidence. The finding of the Magistrate in 
this case is only ona Police Report, which Mr. 


‘‘ tinct adjudication as to the existence of | Rochfort for the opposite party very properly 





ries as to the complaint of Kaahoe Kishore , one of 
the parties to the dis that sume men had ool- 
leoted by Tarlnes Kant oree with a view to a seri- 


ous affray and that a serious affray was likely to oocur, 


On the 5th of April the Police Officer made his report, 
He stated that on the preceding day, thatm on the 
he had been to the spot in i 


4th of ; that 
he had found no assemblage of pe aud that he 
had seen nothing to lead him to think thae was 


any dispute or likelfhood of an affray. 


On the 14th of April there was a farther report by 
the Polioe, which after stating, as in the former report, 
that there was no assmbly or disturbance, concludes 
with the statement, wholly unwarranted by anything 
in the report italt, thet if a reognisanos were not 
taken, a very serious riot might pore erp in future 
with respect toa boundary dispute, w might lead t^ 
wielenos, uf not murder, 


The Deputy Magistrate makes an order which fs 
endorsed u that peper., He does not say that he 
ie satiafied a dispute likely to load to a breach of 
the peace existed concerning the land in dispate „He 


records no procesding papers Sgr rounds on which he 
lso sadaflod bal he anp ers that the case be 
registered under Section $18, and that the 13th of May 
be fixed oe the several penties and he 
directed that notios that affect be served on the 


E , Criminal Ralings 14; fhatit is a condidon pre- 
ent to the powers of a Magistrate to take uo and 
cially demde that he is satisfled that a dispute likely 
to induce a breach of the peace exists; and that he 
should record s ing stating the grounds of his 
so satisfied U and until be shall have 
di eer eny matter, he has no jurisdiction 
to take up the osse decides the question of posses- 
sion under Section 818, 


In the present oasa there has been no such decision, 
and certainly there ts no record of the grounds upon 
whieh auch declmon oould be based. Therefore, it is 
cleur that the order of the Deputy Alagistiate adjudi- 
oating that Tarines Kant Lahores is in possession, and 
entitled to retain possession until ousted by doe pourse 
of law, ls an order made without Jurtedtotdon, and is 
therefore void and must be quashed. 


It would be quite enough for ua to say that we are 
bound by the many decastons of this Court on this point 
But we desire to add that we are of opinion that there 
is a clear reason for r 


breach of the peace, before the Magistrate proceed 
farther. It is intended to movent the trate from 
ee in with questions of on which 
should ordmarily be decidod by the Civil Courts, unless 


in oases where 
of a onmo Is or 
the preservation of the pablio order that steps be 
taken by the Criminal Court. 


We quash the ordear of the Deputy Magistrate. 
"Kemp, J,—I am of the same opinion, 


admits, and which per se is no | evidence 
in the case. Legal evidence must be some- 
thing apon oath, or something to which the 
Magistrate himself deposes as having seen 
with his own eyes; but what he has acted 
upon in this case is no such legal evidence, 
aod therefore no judicinl adjudication can 
be said to have been come to in this case. 


It is pressed upon us that there are many 
other oases on the file showing that there wera 
disputes with regard to this land, but those 
other cases can be no evidence of an intended 
breach of peace on tkis special occasion, nor 
wos any dooument connected with any of 
those cases referred to by the Magistrate as 
the ground of his action. Hach case must be 
decided upon legal evidence bearing upon its 
own facts and with reference to its own sur- 
rounding circumstances. 


We sot aside the order of the Magistrate, but 
we express no opinion as to any title or 
possession of either party under decrees or 
otherwise. That is a matter beyond the 
scope of this reference under Section 434, 


Yior motion under Section 406 of the Criminal 


Procedure Code. 
The order of the Magistrate is set aside. 





The 18th March 1871. 
Present: 


The Hon’ble L. 8. Jackson, Judge, 


Procedure —Summons—Breaoch of the 
poace—Becognizance, 


Reference to the High Court under Seo- 
tion 484 of the Cods of Criminal Proce- 
dure by the Officiating Sgasions Judge. 
of Tirhoot, 


Koonjebhary Ohowdhry versus Eknath 
Gurain. j 
> D 
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The summons to s person to show cause why he 
should not be required to furnish recognizances to keep 
the peace should, under Section 288, Code of Caminal 
Procedure, set out the substance of the Information 
against him. 


When the party summoned shows osuse, the Magis- 
trate In taking evidence should look not merely to the 
question of possession, but also whether he is satisfied 
that there was a probability of a breach of the pasose. 


Referenoe,—-TH1s case arose out of a re- 
port from a Police’ Officer in the Durbhun- 
gah Sub-division to the effect that he was 
nppFehensive that a breach of the peace was 
likely to occur by one party or the other. 
' On this the Aassisiant Magistrate of Daur- 
bhungnh issued a summons, under Section 
288, calling on both parties to show cause 
why they should not be bound down to keep 
the peace for one year in n security-bond 
of 6,000 rupees ench. Both. parties appear- 
ed and the Assistant Magisirate appears to 
have examined certain witnesses on the side 
of Koouj Behary Chowdhry, and these 
alone; and he recorded his opinion that such 
evidence clearly made Koonj Behary Chow- 
dhry in the wroug and shewed that Eknath 
Gurain wos in possession. He cousidered 
that Koonj Behary Chowdhry has not been 
dispossessed, aud accordingly ordered “him 
to give rapees 6,000 as security to keep the 
peace towdrds Ekuath Garain for one year. 


Koon] Behary bas now appenled to me to 
call for the records of the case and refer it 
to the High Court, alleging several irregu- 
iarities and errors of procedure. 


I find on examining the onge that there 
nre three distinct illegulities requiring reyi- 
sion; and I beg to ask the High Oourt to 
quash the order of the Assistant Mngistrate 
aud pass such order as muy seem proper. 


The first illegnlity ie, as urged, that the 
summons does not set forth the substance of 
the information as required by Section 288, 
It merely calls upon the two parties to show 
cause why they should not be bound down 
to keep the peace, but it does not say on 
whose information or iu reference to what 
cause of quarrel the bond is required. 


The second dllegality is that the Assistant 
Mugistrate failed to take evidence as to the 
probability of a breach of thé peace and to 
udjudicate thereupon: the evidBuce of the 
avitnesses he recorded was not on that point. 


The thiid illegality is that the Assistant 
Magistrate without having instituted pro- 
ceedings, na required under Section 318, 
Crimiunl Procedure Code, has pronounced ou 
the questiou of possession. 


Under these circumstances the order is, I 
cousidet, invalid and should be refered to 
the High Court for reversal. 


~The case is not one in which any explana- 
tion from the Lower Court appears ne- 
cesaary. 


Judgment of the High Court :-— 


T thluk this order has been irregularly 
made. 


The first objection stated by the Judge 
would not lead me to this conclusiou, unless 
it appeared that the petitioner had been 
prejudiced by the omission, though doubtless 
the direction of the law that the summons 
should set out the substance of the informa- 
tiou is very important aud ought to be care- 
fully complied with. 


But it nowhere appears that on the peti- 
tioner attending in obedience to the sum- 
mons, the Magistrate was ‘‘satisfled that it 
was necessary for the preservation * 

sd * s to take a bond™ 
(Section 288); and the evidence taken, which 
was on the petilioner’s side, suggests nothing ~ 
of the kind. 


And Section 287, Code of Criminal Proce- 
dure, directs that if the Magistrate be not 
entisfled, &o., be is to discharge the person 
summoned, 


All that the Magistrate seams to have had 
in his mind in examining the witnesses wna 
the question of possession, which he seems 
to decide against (he petitioner, though the 
inquiry before him wns-not of the nature of 
a prooseding under Section 818, Code of Cii- 
minal Procedure. 


The power to require recoguizances and 
sureties of the peace ia a very important one, 
and the Court would not desi:e to tle up the 
hands of Magistrates in exercising it; but it 
should be apparent that in makiug such an 
order the Mugistrate should lave had pre- 
seent to his miud the conditions under whioh 
auch au order can alone be made, 
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The 25th March 1871. 
Proegni : 
The Hon’ble G. Loch and A. G. Macpherson, 
Judges. 


Procedure Sanction to prosecute— 
Sections 170 and 426, Godo ef Orimi- 
nal Procedure. 


The Queen serews Mohima Chunder Chucker- 
butty, Appetlens. 

. Committed by the Hagistrate and tried by the 
Sessions Judge of Backergunge on a charge 
of fraudulently using forged documents as 
genuine. | 


Baboo Juggadanund HMookerjes for the Pro- 
secution. 


Baboos Kaloo Mokun Dase and Doorga Mokun 
Dass for Appellant. 


Where sanction under Section 170 of the Code of 
Criminal Procedure to prosecu e a parson criminally 
for fabricating false evidence was not given, it was hald 
that (he error was not cured by Seotlon 426 of that Code, 
and the person charged was ordered to be discharged. 
The sanction given by the Sesfons Judge after the 
oase was committed to him and the prisoner had pleaded 
to the charge is not a sanction contemplated by 
the law. 


J.—Iw a suit for arrears of rent for 
1271, 1272 and 1278, instituted before the 
Deputy Oollector, Moulvie Dilwar Hossein 
Khan, by one Kasur Ohunder Roy, the defend- 
ant Mohima Ohunder Ohuokerbutty pleaded 
payment and filed six receipts, Ə Case, 
however, was ultimately decreed in favor of 
the plaintif In that case there were three 
defendanta, and no appeal was preferred from 
the decree by the Deputy Collector on 
the 17th June 1870, Subsequent to the 
making of that decree, the plaintiff, Resur 
Chander Roy, applied to the Deputy Collector 
for permission to prosecute Gooroo Churn and 
Nobin Ohunder criniinally, and the Depaty 
Collector of the 30th July 1870 made this 
order—‘‘ The jadgmont shows that the da- 
‘ khillas filed by the defendant are false. 


“ Sanotion is therefore given to the petitioner | 


‘“‘to prosecute the defendant ‘oriminally.” 
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It is clear that this petition and its sanction 


ralated only to the parties mentioned therein, 
namely, Gooroo Ohurn and Nobin Chunder. 


Subsequently, on the 29th August 1870, 
FEssur Ohonder Roy presented a second peti- 
tion to the Oollestor, praying that he might be 
allowed to prosecute Gooroo Ohurn, Nobin 
Ohunder and Mohima Chunder, the prisoner 
now before us, and others, and the Oclleotor 
upon that petition made the following order :— 
ʻ“ Sanction has already been given once by 
‘“ the Deputy Collector. I however have no 
“t objection to give it a second time as peti- 
“í tioner desires it. Sanction therefore is 
“ hereby given to the petitioner to institute 
“a charge of forgery, &o. This sanction is 
‘“ given under Section 170 of the Oriminal 
“ Procedure Gode” It is evident that this 
order relates to and confirms the sanction 
given by the Deputy Collect \r on the 80th 
July 1870 and goes no farther. The Col- 
lector merely repeats the sanction elready 
given by the Deputy Collector, and there is 
nothing to show that the Oolleotor intended 
to extend it to the other persons mentioned 
in the petition. 

It has bgen urged before us that the error, 
if any, is one which oan be cured by the 
terma of Section 426 of the Criminal Pro- 
cedure Code. The words of that Seotion are 
to this effect—‘‘ No finding or sentence passed 
“bya Court of competent jurisdiction shall 
“ be reversed or altered on appeal or revision, 
“ on account of any error or defect either in 
“t the charge or in the proceedings on the trial, 
‘unless the accused person shall have been 
‘sentenced to a larger amount of punish- 
“ment than could be awarded for the 
t offence,’’—and so on. But the error in 
this case has been committed neither in the 
charge nor in the procvedings on the trial. The 
error has been committed at the commence- 
ment, and no proceedings should Have taken 
place previous to sanction being given. 


It has bean further contended that as this 
suit was for an amount of rentabove 100rupees, 
the Collector's Court was not the proper Court 
to which application should have been made 
for permission to prosgoute the defendants 
criminally ; and that the proper Court is the 
Judge’s Ooart to which the appeal would lie. 
As we think, however, that no sanction has 
been given as regarda the prisoner now before 
us, itis unnecessary for us to determine that 
pes The sanction given By the Sessions 

udge after the case had been committed and 
and the 
early not a 


the prisoner pleaded to the ch 
trial had acthally commenced, is 
sanction contemplated by the law. 


b 
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Such being the case we think that the pro- prisoner was most severely wounded but was 
ceedings taken against the prisoner before us | stillalive. The prisoner was sent to the hos- 


must be quashed and the prisoner 
Macpherson, J.—I concur. i 





The 26th March 1871. 
Present: 


The Hon’ble E. Jackson and Onoocool 
' Chunder Mookerjoe, Judges. 


Jury—Hvidence. 


* 
~ 


The Queen verews Bahar Ali Kahar, Appellant. 


Commitied by the Magistrate and tried by bhe 
Sessions Judge of Dacos on a charge of 
Murder. . 


Conviction by a Jory set aside in a oase of murder in 
which there was a total abeonoce of ail evidence to show 
that the pi lsoner had committed the crima, 


Jackson, J.—Tx prisoner, Bahar Ali, bas 
been sentenced to transportation for life on a 
conviction of the offence of murder. The 
prisoner was tried at Dacoa by the Sessions 
Judge with the assistance of a Jary, who 
returned a verdiot of guilty against the pri- 


Sonor, - 


On perusing the proceedings, tho question 
which appears to us really to arise on the 
evidence given on the trial is whether there 
is evidence at all to connect the prisoner with 
the crime. If there is a total absence of all 
evidence to show that the prisoner had oom- 
mitted the orime, the conviction by the Jury 
cannot be allowed to stand: it will be bad in 
law and must be set aside. It appears to us 
that in this case there is a total absence of all 
evidence of any sort whatever to prove that 
the prisoner committed the murder of which 
he has been convicted The evidence shows 
that he and his wife, a young girl of 9 or 10 
Mie of age, were sleeping at night in their 

ouse. The other members of the family 
were sleeping in the same compound. The 
mother of the prisoner on awaking towards 
the morning, went, hearing a noise, to their 
house and found both the priséner and his 
wife lying onthe ground with their throats 
out; the prisoner's wife was dead, and the 


é 


ject 


pital at Dacoa, w 
recovered. 


The prisoner has been charged with mur- 
dering his wife. No evidence whatever is 
adduced to show that there was any motive 
whatever for his committing such a murder; 
there is no evidence of any quarrel; there is 
no evidence whatever why the prisoner 
should have attacked his own wife. There is 
no evidence whatever also to prove that the 
wound inflicted on the throat of the prisoner 
was inflicted by himself. Had it been dis- 
tinctly proved that it was suicidal, that fast 
would have been some evidence to prove that 
he also cut his wife’s throat. The point, 
however, seems to have altogether escaped 
the notice of the Deputy Magistrate who 
conducted the investigation There seems 
to have been no examintion of the wounds of 
the prisoner, or if there has been there is no 
certificate or report of it upon the record, 


after several months he 


j and the medical man who attended him has 


not been examined in any way upon the sub- 
This perhaps under the circumstances 
wauld have the only piece of evidence 
which could have been obtained, but there hes 
bean no attempt to adduce it. 


There is also some difffoulty in connecting 
the evidence as to the finding in the prisoner’s 
house of the dao with which, it is said, the 
murder was committed, with the position in 
which the prisoner wes found when the mur- 
der was disoovered. There is no evidence to 
show that the dao was found in any way near 
the prisoner. If he had inflicted upon him- 
self the very severe wound which undoubted- 
ly had been inflicted upon him, he oould 
hardly have had strength sufficient after in- 
flicting such a wound to have removed the 
dao to any great distance. It is of course 
possible that some of the females may have 
removed the dao afterwards; but there is no 
evidence to prove that the dao was found any- 
where near ‘the prisoner. Again there is no 
evidence that the murder was committed with ` 
this dao. 


The prisoner’s own account of the facts is 
that some person came in the-middle ‘of the 
night and out his wife’s and his throat and 
went away. The prisoner does not know or 
say who committed theact. It be a true 
answer or it may be a false one. Tt may still 
be that the prisoner did cut his wife’s throat. 
But there is no evidence upon which any cer- 
tainty upon the point can be established against 
the prisoner. j 
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In the absence of all motive—in the absence 
of all evidence connecting him with the mur- 
‘der—-and in the absence of all enquiry-as to 
whether the wound on his own was 
wuicide or not—the only conclusion at which 
wo can arrive is that there is no evidence 
upon which the prisoner can be convicted of 
` the murder with which he is charged. 


This case being one of some importance, 
and there being some hesitation in our mind 
to interfere with the verdict of the Jury, we 
asked the learned Chief Justice to hear the 
ease with ua, and he concurs in the opinion 
which we take of the case and thinks that 
the prisoner must be acquitted. The prisoner 
will accordingly be acquitted, and the convioc- 
tion and the sentence against him will be set 
aside. 


The Seesions Judge does not say, as he 
should, whether he agreed in tho verdict of 
the Jury. 


Mookerjos, J.—I entirely concur. I think 
‘there was no evidence in this case to go to a 
Jury. I would acquit the prisoner and direct 
his immediate release. 


“The 25th March 1871. 


Present s* 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Plunder of crops—Olaim of property. 


Reference to the High Court under Section 
484 of the Code: of Criminal Procedure 
by the Magistrate of Monghyr. 


Nassib Ohowdhry versus Nannoo Chowdhry. 


' The mere assertion of a fair claim of property or 
right, o the more existence of a doubt as to right is 
not sufficient to justify an acquittal in a esse of plunder 
of orops. The claim to the property must be prosed by 
evilence to be fair and good. 


Bayley, J.-—-Taa question before us in 
this reference is, whether under the facts of 
the case as shown by the evidenas, the 
Seasions Judge is right in reversing the 
order of the Magistrate and acquitting the 
party defendant convicted by the Magistrate 
of plunder of crops. 
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The Jadge’s dorision In its maim point is 
that, “‘ assuming the account of the com- 
“ plainant andof his witnesses to be correet, 


- the ciranmetances of tire ease show that 


“ the appellant in taking the crops acted 
“ onder a color of right; and however ill- 
“ founded the laim may be, atill the de- 
“ fendant is not guilty of the crime of theft 
“by asserting it.” Again, the Sessions 
Judge remarks that “the Police Report 
confirms the theory that though the tak- 
“ing might be wrongfal and fraudulent, 
“ atill-it was not withouta oolor of right; 
‘© and hence a conviction for theft is bad.’ 
The Sessions Judge concladed by stating—~ 
“ The rule in such cases seems to be that 
tt if-there be any fair claim of property or 
& right in the prisoner, or if it be brought 
‘“ into doubt at all, the Court will direct an 
‘6 acquittal,” l Ss 


Now, the rule of law ls thus not quite 
correctly stated. The mere assertion of 
a fair claim of' property’ or right or the 
mere existence of a doubt is not enough. 
The claim of property must be proved by 
evidence to be fair and good; and the 
Sessions Jadge’s judgment ought to have 
ect forth fully how that proof was shewn by 
evidence ; and especially in this case where 
the judgment of a Lower.Coart detailing in 
a clear and cogent manner all the bearings 
and foree of the evidence on the record was 
reversed. Further, it is not correct in the 
Judge to say “if it be brought into doubt 
at all.” It must be shewn that there is a 
reasonable doubt, and how on the evidence 
on both-sidew the reasonableness of -the 
doubt is supported. Tu this view it is here 
necessary to go into the facts proved in 
evidence to see if the law has been properly 
applied. 


We have carefully perused all the evid- 
ence. It is proved that the complatnarit 
was in possession under a deed, such as is 
ordinarily on such a good deed of title. 
There is no reason to doubt that it was sach 
a title as ensured or ought legally to have 
ensured to him quiet pessesaion. Itisshewn 
that the complainants sowed add tended the 
crops Now, on the other hand, we flud that ' 
there was a report to the Police on the 16th 
June of intended breach of the peace. On 
enquiry by the Police no.signs of auch a 
stata of things wae found. Bat taking all 
the other fhots and circumstances into con- 
sideration, we are not eatisfled that the plea 
of ‘right set up by the prisoner was altg.. 
gether without foundation. The genuine. 
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ness of the chitéi'is admitted, and there was 
reason for the defendant to think that com- 


ing whenoe it did It gave a ground of title.. 


While therefore we express our dissent with 
the view of the-law laid down by the 
Sessions Judge, we give the prisoner the 
benefit of our doubts on the evidence, and 
so for affirm the order of acquittal. 


» 


Miter, J.—I am of the same opinion. 
The evidence for the prosecution is not at all 
sufficient to satisfy me that the prosecutor 
was in possession of the land ; and the de- 
fendant has proved that he had a fair title 
to it. Under these circumstances the còn- 
viction cannot be supported; and I would 
therefore affirm the Judge’s decision, though 
I eptirely differ from him in the view of the 
law which he has taken. 





The 1st April 1871. 
Present : 


The Hon'ble, H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Procedure — Offence —'Funishment— 
Gection # Act EVI of 1862—SHec- 
tion 426, Godo- of Criminal Froce- 


dure. 
Mohabeer Singh, Petitioner. l 
Baboo Kali Prosunno Dutt for the Petitioner. 


In a case in which the agcused was charged under 
Sections of the Penal Code of qn cffence which was com- 
mitted before the Penal Code came into operation, it was 
held that, having regard to Section 4 Act XVII of 1862 
and Section, 426 of the Code of Criminal Procedure, the 
exror of procedure wa not sufficient to vithase the con- 
vigtion so long as the punishment awarded as under 
the Penal Code did not.exceed that which’ wus the:legal 
penalty forthe offence: before the Penal Gide became 
law - 


> 
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” Bayley, J-—Wx think this application under 
Section 404 of the Oriminal Procedure Oode 
must be rejected. The first ground taken is 
that the prisoner was indicted on two tharges 
specifically made under the Sections of the 
Penal Code, the offence having been admittedly 
committed before’ the Penal Code came into 
operation. This being admitted, the’ only 
question is how to regard the matter with re- 
ference to the provisions of Section 4 Act XVII 
of 1862 and Section 426 of the Criminal Pro- 
cedure Code. It is quite clear that whether 
there are defects in the. procedure or not, it 
was never intended that an alleged offence 
should go unpunished so long as it was proved 
to be an offence againat the law -existing when 
it was committed, and so long ws ' the ‘ punish- 
ment awarded as under the Penal Code does 
not exceed that which was the legal penalty 
for the offence before the Penal Oode came 
into operation. Woe have heard the evidence 
read out to us, and the substance is that on a 
Police Officer acting in’ the exercise of his 
daty under the orders of his superior officer 


and acting legally, the aceused attacked him | 


with asword and wounded ‘him in the arm to 
the extentef a barleyoorn in depth and two or 
three inches in length. This would certainly 
have been an aseult with wounding under ' 
the Oriminal Law before the pasing of the 
Penal’ Code, and would have been punishable 
according to circumstances with imprisonment 
for a longer or shorter period, but certainly 


for a period of 9 months which is the sentence 
in this case. We therefore see no illegality 
or injustice in the orders of the Judge and,the 
Magistrate, and we reject this application. 
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The Ist April 1871. 
Pressnt : 


The Hon'ble A. G. Maopherson and F. A. 
Glover, Judges. 


Trregularity—-Procedure —Sentence— 
Repealed law—Soection 426, Code of 
Oriminal Procedure. 


Reference to the High Court under Section 434 
of the Oode of Criminal Proosdurs by ths 
Alagistrate of Cuttack. 


Rughoonath Dass versws Chuckerdhun Raut 
and others. 


Baboo Mokendro Lal Jitter for, Rughoonath 
: Dass. 


Where a Magistrate oonvicted under certain repealed 
Bections of a law, the High Court refused to set aside 
the eonviction having regard to Section 426, Code of 
Criminal Procedure. as the conviction and sentence might 
have been passed under Seotlona of the Penal Coda and 
no substantial Injury had been done to the acoused. * 


Reference.—On the 10th December Rughoo- 
nath Dass Carjee laid information before the 
police that Chnekerdhur Rant and others had 
caused about 309 heads of cattle ta ABS 
on his master’s land, and that they did mis- 
chief to the extent of Rs 64; that na these 
were being led off to the thannah, defendant 
and others formed an illegal assembly and re- 
leased them. The police enquired into the 
case and sent up three men for trial undor 
Bections 143, 144, 447 Indian Penal Code. 


The case was made over for trial to the 
Joint Magistrate, who convicted all three 
accused under Section 1 Aot XXII of 1861, 
and eentenced Chuokerdhun Rant to a fine of 
Rs. 50, or in default to rigorous imprisonment 
for one calendar month, the amount when rea- 
lized to be pnid to complainant. The other two 
arcuse1 were sentenced to a fine of Ra. 8 
each, or in default one month’s rigorous im- 
priconment, the fines when realized to be paid 
to Ram Behara, a ryot of complainant. 


It in objected. Ist. that Sections 1, 2, 8, 4 
Act XXII or 1861 have been repealed by Act 
XVII of 1862; 2nd, that the case was not 
cognizable bythe police,and ought to have been 
instituted by petition before the Magistrate 
ọn stamp paper; 3rd, that Ram Behara was 
not a purty to the case, never appeared in it 
gt all, made no claim for compensation, and 
gnght not to haye, been awarded any. 
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Àa regards objections 3 and 3, the Joint 
Magistrate could under Section 44 Act XXY 
of 1861, as amended by Act VIII of 1869, 
award compensation to any person shown to 
have been injured. It was shewn in the 
evidence that cattle had treespassed on and 
injured Ram Behara’s field. The police also 
were competent to take notice of the case 
under Sections 143, 144, 447, and to send it 
up for trial. Nor was the Joint Magistrate 
in disposing of it bound to adhere to thoas 
Sections. I do not, therefore, think these 
objections of any avail. The first however 
is valid. Seotion 1 Aot XXII of 1861 has 
been repealed by Act XVII of 1862, and the . 
defendants have been convicted under a law 
which is not in existence. 


The mistake is so palpable that I have not 
thought it necossary to oall upon the Joist 
Magistrate for an explanation. 


The proper Sections to convict under were 
426 or 427 of the Penal Code, and the mis- 
take was purely accidental. 


As however it is doubtful whether the sen- 
tence is-under the cirsumstances legal. I refer 
the case for the orders of the High Oourt. 


Judgment of the High Couri :— 


3 

Macpherson, J.—Although in this case the 
Joint Magistrate haa no doubt convicted nnder 
certain repealed Sections of Act XXII of 
1861, we think it clear that ha might, under 
Seotions 426 and 427 of the Penal Code, have 
convicted and have passed e sentence similar 
to that which he has pasted. : Therefore, with 
reference to the terms of Section 426 of tha 
Code of Criminal Procedure, no substantial 
ininstice having been done to the persons 


who hove been convicted, we think that we 


ought not to reverse or alter the finding or 
the sentence which has been passed. 





The 6th April 1871. 
; i Present : 
The Hon'ble W. Ainslie and G. O. Paul, 
Judges, 


OGhemioal Bxramtver'’s report — Mvi- 
dence—Section 370, Code of Crimi-« 
nal Procedure. 

Committed by the Alagistrate and tried by the 
Sessions Judge of Beerbhoom on a charge of 
murder. 


The Queen versus Bishumbhur Does, Appellant. 


Under Sector 870 of the Code af Criminal Procedure, 
the original report of the Chamioal Examiner beting, 
his signatare, and not a copy of the report, ‘should be 
pat in evidence. 

e 
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Paul, J.—Ix this case it appears to ua that 
the conviction should be affirmed. There 
are oertain clear facts in this case which it 
is necessary to notice. The murdered woman, 
Choramonee Boishtubse, was the mistress of 
the prisoner. She was last seen alive on the 
26th Auchran, and her body was found by 
the Chowkeeder Gogan on the 4th Pous in the 
Heera Ranshee tank. The finding of the body 
led to enquiries being made, which resulted 
in the ‘searching of the cow-house of the 
prisoner and the discovery of a grave in 
which a dead body had evidently been in- 
terred. The earth in that grave was moist 
and emitted a bad smell. Some skin spoken 
to by the medical Witness as being that of the 
fingers of the human hand was found in or 
near the grave. On the discovery having pro- 
ceeded thus, the prisoner produced certain 
silver ornaments which he hed secreted in a 
mulberry feld ; and, these articles were identi- 
pe by the maternal uncle of the deceased as 

ers. 


. The prisoner made a statement, whioh has 
been duly recorded, to the effect that he was 
present at the time the deceased woman was 
murdercd by three other persons; that he saw 
the grave dug and her body interred; and that 
subsequentlythe body was taken out and thrown 
into the tank. The prisoner also says that the 
parties who murdered the woman were in the 
act of taking awny the ornaments, but that 
he interfered and took them and buried them. 
The circumstances thus detailed make it clear 
thet Choramones was murdered at or about 
the 25th Aughran; that ahe was baried in the 
cow-house of the prisoner, and subsequently 
thrown into the tank where it was found 
by the Chowkeeder. The only question which 
remains is who murdered her. If we accept 
the prisoner’s statement, it would appear that 
he was an accomplice to the act of murder; 
and he has therefore been propi rly convicted. 
Taking the prisoner's confession with the 
general facts of the case which have been 
proved, we think he took an active part in 
the murder of the deceased. With referenoe 
to theee views, the judgment and sentence 
must be confirmed. | 

Under Section 870 of Act XXV of 1861, a 
report from the Chemical Examiner is evidence 
in a criminal trial, tf 1tt-bear the signature of the 
Ewaniner; and according to this Section the 
original report bearing the signature of the Ex- 
aminer ahould be put in evidence. On the 
present occasion we observe that e copy of the 

rt has been sent up by the Magistrate; 
this is wholly irregular. In*future, care 

“should be taken that the original report be 
submitted. i 
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The 14th April 1871. 
Prassni : 


The Hon'ble L. S. Jackson and A. G. 
_ Macpherson, Judges. 


Land disputes—Order by publio ser- 
vant—Seotion 318, Code of Crimi- 
mal Proceduare—Section 188, Penal 
Godo. 


" Abelakh Lall and others, Petitioners, 
versus 
Sirnam Bingh, Opposite Party. 


Hr. R. T. Allen and Baboo Kishen Sucoa 
Hookerjes for the Petitioners. 


Baboo Kali Kishen Sum for the Opposite 
, Party. l 


Where an order had been made by a Magistrate 
under Section 818 of the Code of Criminal P:ossdura in 
favor of A in respect of catain lend, and D subse 
quently obtained an order fromthe Collector declaring 
him entitled to the same land in persuanos of whioh he 
was put into possession by an offloer of the Collector ; 
it was held that before B could be convicted under Sec- 
tion 188 of the Penal Oode of disobeying an order made 
by a public officer, 1t should be proved that B was aware 


tf the order under Section 818 and that having that 


knowledge he disobeyed it, 


Jackson, J.—Ir deems to me that that part 
of the proceedings of the Magistrate confirm- 
ed on appeal by the Sessions Judge, which 
relates to the conviction of the petitioners 
under Section 188 of the Indian Penal Code, 
ought to be set aside. The supposed offence 
ander Section 188 consisted in this—that 
whereas an order had been mnde at some pre- 
vious time in respeot of the land which was 
the subject of dispute by the Magistrate 
under Section 618 of the Ood8 of Criminal 
Procedure,—and whervas the petitioners sub- 
sequently obtained a decision of the Collector 
(in proceeding to which both the petitiuners 
who are prosecutors were parties), that is to 
say, an order or award declaring the petition- 
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ers entitled to a settlement for the land in 

ion, and were placed in possession of 
ra land by an ofiloer of the Collector; the 
Magistrate considered him to have thereby 
infringed the order made under Section 318, 
and to have committed an offance under the 
188th Seotion of the Code. 


The Sessions Judge who tried this case on 
appeal appears to have considered that the 
point for decision was whether the opposite 
party, having got an order under Section 318, 

ad been subsequently ousted by due course 
of Law. 


That however, it seams to me, is not the 
real point for decision. The question is 
whether, in the ciroumstances stated, the peti- 
tioner can be said to have known that by an 
order promulgated by a public servant, that 
is to say, the Deputy Magistrate, and then 
if foree, he was directed to abstain from a 
certain act, that is, from eoquiring and keep- 

ing posession of the land, and with that 
knowledge to have disobeyed that direction. 
aketa it ap pren to me that when, after the 
the order under Section 318, the 
plete assuming to act on the part of the 
Government and to deal with this land às 
being-land of a khas mehal, made an award 
in favor of the petitioners, and them 
in possession through hia own officers, he did, 
to say the least by such ect give the peti- 
tioners cansa to believe that they were there- 
by entitled to reesive and retain possession of 
the land to which such award related, and 
consequently they could not have been said 
to have voluntarily committed an offence 
under Section 188. 


Without placing the decision of the Oourt 
at all upon the ground which I am ebout to 
stato, I think it may be added that, consider- 
ing that the offence supposed to have been 
committed under Section 188 arose out of the 
very same act which had formed the ground 
ofa conviction under Section 144, while I 
admit that the Magistrate was legally com- 

tent to convict the prisoners under both 

ns, it esems to me to have been at least 
an unnecessary and harsh proceeding, when a 
severe sentence had been ines passed under 
Section 144, to pass a further sentence of fine 
under Section 188. 


I think the order of the Magistrato to the 


extent I havé@ stated, that is to say, as regards 
the nia under Section 188, must be set 


Macpherson, J.—I conour. 


The 15th April 1871. ` 
Present : 


The Hon’ble J. P. Norman, Ofdoiating Chief 
Justice, and the Hon’ble Q. Loch, Judge. 


Theft — Joint proprietor — Section 
378, Penal Oode. 


Raferencs to the High’ Court ander Section 434 
of the Code of Criminal Procedure by ihe 
Officiating Magistrate of Dackergunge. 


Keamuddin verexe llah Bukah. 


Section 878 of the Ponal Code does not tnelude ander 
the offence of thaft the ease when one joint proprietor 
takes into his own sole possession property belonging to 
himself and his oo~proprietors which had previously been 
to their foint custody, 


Norman, C. J.—-T am point in this case is as 
follows :— 


Keamuddin, the gomashtah of a shop call- 
ed the shop of Mosuffer Meah, was coming 
out of the Small Cause Court with some 
books, a khutean and a jummah khurnoch ao- 
count, belonging to that shop. ` 


Allah Buksh, who hed a share in that shop, 
took these books ont of the possession of 
Keamuddin, and kept them against the will of 
Keamuddin, saying they were his. 


The Deputy Magistrate says—‘ The faot of 
“ Allah Buksh having a e to the goi 
“is not questioned in this He may 
“have every right to them; Da #0 long as 
“ they are legally in the possession of another 

‘‘berson, he cannot get posscesion of them 
‘í exoept through the Civil Court. It matters 
‘little either whether he is any special gainer 
“ by taking n of the papers, when 
“ the fact remains that he did take them—and 
“that against the will of the complainant.” 


- The Deputy Magistrate. found Allah Baksh 
guilty of theft, and sentenced him to a fine of 
rupees 10, and ordered the papers to bo re- 
turned to ‘the complainant. 


Tt appears to me that this conviction cannot 


be sustained. ° 
Keamuddin Was the servant of the prisoner, 
Allah B his By Section 


uksh and 
27 of the Indian Penal Code, 


D 


it is declared | 
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that when property is in the possession of a [Allah Buksh intended to make away with 


person’s servant, it isin thet person’s posses- 
sion within the meaning of the Coge. 


The khutean and jumma khuruch acconnt 
must, therefore, be taken to have been in the 
possession of Allah Buksh and his co-sharers 
at the time when Allah Bukah took them from 
Keemuddim. 


Bection 378 does not include mder the 
effonce of theft the oase when one joint pro- 
prietor takes into his own sole possession pro- 
party belonging to himself and his eo-proprie- 
tors, which had been previously in their joint 
custody. If the law were as supposed by the 
Magistrate, no’ master . could safely take his 
ewn property from the hand of his servant. 
No partner in a bnsiness could safely take a 
rupee from the till for tha most urgent noces- 
sity. ; 

It may be that the eccused did or intended 
to do some wrong to his co-sharers in taking 
possession of the books. Baut, if so, the of- 
fence, if any, is not theft. 


I am of opmion that the. conviction and 
erder of the Deputy Magistrate must be 
quashed and the fine refunded. 


` 


Toch, J.—To constitute the offence ef theft, 
- there must be not only a taking against the 
will of the person in pbasesston, but a taking 
dishonestly. The definition of “ Dishonestly,” 
as given in Bection 24 ef the Penal Code, 
is the doing any thing with the intention of 
eauging wrongful gain to one person or wrong- 
fol loss to another person. Did Allah Buksh 
take the book from-the gomashtah dishonostly 
as defined above ? He doos not appear te have 
done so with any intent to injure his oo-part- 
ners or te derive gain to himself. It is true 
that the gemashtah mys in his examination 
that the papers showed àn eutry of rupees 
500, by not showing which the gooused would 
, gain. But there is nothing’ to show that 


these papers, and the gomashtah admits that 
they were heretofore in the posession of 
Allah Bukesh and his iwo- oo-sharers. I do 
net think the charge of theft is made out, 
and I coneur with the Ohief Justice in quesh- 
ing the conviction and directing the repay- 
ment of the fine. 


The 21st April 1871. 
Proeené : 


The Hon'ble H. V. Bayley and A. @. Mae- 
pherson, Judges. 


Proceoduro--Flogging—Previous oen- 
viction. 


The Queen sorsxs Nuzse Nushyo, Appellawe. 


Comanitiod by the Magistrate and tried by ihe 
Seasions Judge of Rungpore on a eharge of 
theft tn a building. 


As a rule, before fogging is given as an additional 
punishment, there ought to be formal evidenoe upon the 
record of the previous convictionsrelied on. The oen- 
vietlon and identity of the prisoner ought to be proved 
in the regular way. A mere kyfeat is no evidence what- 
rer, 


Macpherson, J.—I suu no reason to inter- 
fere, as the prisoner admitted having been 
twice before convicted of theft. 


I desire to add, however, that, as a rule, 
before fl is given as an additional pu- 
nishment, there ought to be formal evidence 
upon the record of the previous convictions 
relied on. The eonvietion and identity of 
the prisoner ought to be proved in the regu- 
lar way. A mere kyfeut, much as there was 
in this case, is no evidence whaterer. 


The prisoner, however, by admitting the 
convictions, removed all questions in this par- 
ticular case, e 

I would dismiss the appeal 


Bayley, J.—I oonsur. 
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An appeal lies in all cases where a 
eontonce of imprisonment and fine 
is passed, although both punish- 
monts bo within the limits laid down 
in Section 6411 of the Oode of Crimi- 
nal Procedure. 


Letter No. 888, dated the 2nd May 1871, 
from the Officiating Registrar of the 
High Court of Judienture at Fort Wil 
diam ia Bengal, to the Officiating Ses- 

sions Judge of Rungpore. 


Present: 


The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Werau advertence to your latter No. 9, 
dated the 14th ultimo, soliciting instractions 
as to whether, with reference to the terms 
of Section 411 of the Code of Criminal 
Procedure, aa appeal will lie where the sen- 
tence is one of imprisonment not exceeding 
ene month and a Ane not exceeding Afiy 
rupees, I am directed to observe that the 
Court, (Bayley and Mitter, J. J.) as at pre- 
wont advised, in giving its opinion on this 
as a reference only, thinks that an appeal 
will ile in all cases where the sentence of 
imprisonment and flue is paed, although 
both the punishments be within the limits 
laid down ia Section 411. 


Ail questions put by a Magistrate 
and answers thereto should be re- 
corded. Oourse to bo pursucd under 
Section 205, Code of Criminal Pro- 
oodure, in recording statement of 
the accused and in the Magistrate 
attesting such statements. 


Letter No. 896, dated the 19th May 1871, 
from the „Oflciating Registrar of the 
High Geuri of Judicature at Fort Wil- 
diam in Bengal, to the Sessions Judge 
of Hooghly, : 
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Present: 


The Hon'ble F. B. Kemp and F, A. Glover, 
Judges. 


Im acknowledging the receipt of your let- 
ter No. 46, dated the 18th instant, I am 
directed to state, with advrertenoe to the Srd 
paragraph thereof, that every question and 
every answer is to be recorded. The Ses- 
tion makes no exception in favor of irrele- 
vant questions, ~The Magistrate is respos- 
sible for putting such questions ; but if they 
are pat they must be be recorded, as alse 
must be the anewers where answers are 
given. 


2. There is nothing, as the Court have 
already remarked, in Section 205, Code of 
Criminal Procedure, which makes it neces 
sary to record in the body. of the examina- 
tion that the accused declares that what, 
be has caused to be written is conformable 
to the truth, The Magistrate’s attestation, 
at the bottom of the examlaation, is suff- 
cient prima facie proof that every thing 
has been properly done in accordance with 
the terms of the Section, and this would in- 
clade the reading over to the accused thè 
whole of his statement, the allowing him 
to add to or explain it, and the taking from 
him an acknowledgment that what was 
written had been recorded conformably to 
what he said was the trath. 


3. No Magistrate, the Court supposes, 
would deem himself at liberty to sign the 
attestation required by law, if he had not 
previously satisfied himself that the accused 
had ‘had every thing if his examination 
thoroughly explained to him, and every op- 
portunity of making it what he said was the 
trath. Ifa Sessions Judge has doubts as 
to the way in which the examfnation of an 
accused person, has been taken, notwith- 
standing the Afagistrate’s attestation, he can 
call for evidence on the point. 
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The 22nd April 1871. 
Present : 


the Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Procedure—Previous conviction. 
The Queen ssreve Sheikh Hamsan, Appellant. 


Committed by the Assistant Commissioner and 
irud by the Deputy Commissioner of SingA- 
bhoom on a charge of theft. 


A. more kyfeut from the record office ts not sufi- 
elent to prove a former conviction egninst a prisoner. 
There should be sworn tastimony to the fast, and also 
to the idetidfication of the ;rleqner with the person 
previously convicted. 


Glover, J —Tuuax oan be no doubt thet 
the prisoner has been properly convicted of 
theft under Section 380, Penal Code. There 
may bea question as to how much he stole, 
but it is clear that ke took at least 2 rupees. 


The prisoner has been sentenced to 4 years’ 
rigorous imprisonment, apparently on account 
of his having been twice before convicted of 
theft iu June 1870; but there is no evidence 
on the record of these convictions. It is not 
enough for the prosecution to file a kyfeut 
from the record office, setting forth the fact 
that one Sheikh Ramzan had been twice be- 
fore convicted of theft. There should have 
been sworn testimony to the fact, and also 
to the identification of the prisoner before 
the Court with the Sheikh Ramzan previous- 
ly convicted. 


If the fact of the two previous convictions 
be expunged from the record, the offence of 
which the prisoner has been convicted does 
not seem to call for such a severe sentence as 
4 yeaty’ rigorous imprisonment. We reduce 
it to two years’ rigorous imprisonment. 
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The 2¢th April 1871. 
Preaek: 


The Hon’ble J. P. Norman, Offevating Chief 
Justios, and the Hon’ble W. Ainslie, Judge. 


Procedure — Accused — Discharge — 
Prosecutor — Oomplainant —. Boo- 
tions 67 and 180, and Chapter XIV, 
Oodo of Oriminal Procedure. 


References to the High Oourt under Section 
434 of the Cods af Criminal Proosdure by 
the Officiating Ssestons Judge of Jessore. 


Toki Mahomed Mandu? cerens Kisto Nath 
Bai and others. 


Where the adcused, who Itas been duty summoned or 
arreeted under a warrant in a case under Chapter XIV, 
Cade of Crnunal Procedure, is present to meet any 
charge, amd no evidence is forthooming against him ow- 
ing to the abeence of the prosecutor and hus wiinesess, 
ifit be not shewn to the Magistrate that the case is 
one in which He ou 
Section 224. the 
such accused person. 


t to adjourn the inquirer under 
trate is bound to 


Section 180 of the Code of Criminal Procedure was 
not intended to enable a Mlugiwtrate in ordinary cases * 
to examine witnesses in tne absenoe of the accused. 
Under seotlon 87 of the Code of Criminal Procedure, 
i complainant hes a right to an adjadicativu npor 
the polut, whether in the Judgment of ibe Magistrate 
there us sufficaemt ground for p oceeding. 


Norman, C. J—=Txx point teferred to the 
High Court in this case ia, whether e Depaty 
Magistrate in dealing with a charge of wrong- 
ful confinement under Section 342 of the 
Indian Penal Oode, under Chapter XIV of 
the Code of Criminal Procedure, hos power 
to discharge the ecoused if the prosecutor and 
witnesses are not present on the day xed for 


the hearing. 


Notwithstanding the case cited from the 
10th Weekly Reporter. page 31, I think that 
there is no doubt but that where the accused, 
who has been duly summoned or arrested 
onder a warrant, is present to mouet any charge 
and no evidence is forthpoming against him, 
if it be not shewn to the Magistrate that the 
caso is one in which he ought to adjourn the 
inquiry under Section 224, the Magistrate 16 
not only authérised but is empowered, and 
in fact required, to discharge such accused 
person. ‘The case of the accused stands 
thus :—On the day of trial not only has no 
offence been_proved, but there is no evidence 
on which a” Magistrate could possibly fud 
that an offence had been proved. 
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The point, however, does not arise on the|on the 28th must have been an additional 
facts of the case before us, On the 28th ofj causo of vexation and expense to the unfor- 
December a complaint appears to -have been | tunate complainant, 
preferred by the prosecutor to the oficer in . eer , 
charge of the Police Station, which resulted |., Delay im the adjudication upon complaints 
in an enquiry, which must have been by order | ™ small criminal cases is a great hardship to 
of the Magistrate, and a report that the | P0or people, who may be debarred from re- 
sharge of wrongful confinement was a false sorting to Courts of justico by finding that 
onó. Dissatisfied with the result of the the remedy is an evil more grievous than the 
Police inquiry on the 16th of January, the wrong. . 
prosecutor made his complaint under Section | The complainant had and has a right to 


cape J ah ee ee. ae an adjudication under Section 87, upon the 

i t bis only order an that complaint wie point whether in the judgment of the Magis- 

an Ain ee bs ae aes Bice „ | trate there is sufficient ground for proceed- 

There seems to be an order of a aah i tee sie pied ak saa ies 
ant’s 

Mazistrate on the Police Report on the 16th sii TE been aE by tho ee ants 

that witnesses should be in attendance on the | ness of hanging about the Police station 


21st. in the first place, and the Court afterwarda, 

On the 21st the case wes adjourned to the | With bis witnesses in the o or getting 
28th. The oomplainant’s witnesses had beon | S Proper hearing. I think Mr. should 
summoned,—by which authonty I know not, | °° directed to restora the cese to his own 
—and were in fact then in attendance. On| ile, and to do now what he onght to have 
tho 28th the case was made over to the Deputy , done at latest within a few days after the 
Magistrate who, in an order stating that he | °/8 of last Decomber. 


hid no time to take up the case on that day, | Arinalis, J.—It appears to me that the 


fixed the Ist of February for hearing the| question referred to this Court does not arise 
complainant’s witnesses. On the let of Feb- | in this case. The Magistrate had not issued 
ruary the complainant and his’ witnesses not | nor had he made any order to issue aby war- 
being in attendance, tbe case was dismissed | rent or summons to bring the accused person 
by ths Deputy Magistrate. betore the Court. 


Down to this time no summons or warrant 
had issued against the defendant. The 
Joint Magistrate did not decide that there 
was no sufficient ground for proceeding All 
that we know on that point is, that the Joint 
Magistrate and the Deputy Magistrate be- 
tween them have burked the case and got tid 
of a troublesome complainant. [ think the 
Joint Alagistrate’s proceedings were illegal 
anl oppressive. 





The matter was in that stage to which the 
provisions of Section 180 of the Criminal 
Procedure Code apply. By Section 249 as 
amended by Act VIII of 1869, the provisions 
of Section 18U are extended to cases triable 
by the Magistrate under Chapter XIV of the 
Code. The Magistrate had before him a re- 

' port by the Police, on the charge preferred by 
| the complainant at tho Police Station to the 


effect that it was a false charge. 
The law contemplates no such delays ns . 
dieses wide the Jeni Maziere has ters ee 


3 : rected that a limited number of witnesses 
iar E Et a and the adju- should be sent in for examination. Whether 


he had before him at this time the complain- 
I do not think that Section 180 was ever| 22's petition, which bears date 4th Magh 
intended to anable the Magistrate in ordinary t277, corresponding to the 16th January 
cames to examine witnesses in the absenoe of | 1871, is uncertain; but this is -not material. 
the aoonsed. I do ‘not say that a case may When the complainant had been examined 
not be supposed in which such a course may |°? the 17th, he made an order that his 
be necessary. complaint should be put up with the Police 
: papers; and as he made no further order on 
On the “17th of January, with the Police | it, I think his order of the 16th must be 
report and the gramination of the complnin- | taken as intended to bea suficient order in 
ant before him, it is very diffloult to see why | the matter and as made under Section 180. 
the Joint Magistrate should not‘have proceed- 
ed at once to pass orders undeg Section 67./ By the order of the 16th January, the’2lst 
Tno reference te the Snbordinate Magistrate! idem was fixed for proceeding with the prelimi- 
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nary enquiry under Section 180. Apparently 
no steps were taken to bring in the witnesses, 
and on the 21st the Magistrate made a further 
order that they should be summoned to attend 
on the 28th. 


On the 28th certain witnesses attended under 
the summons, and on that day the Magistrate 
made over the case to the Deputy Magistrate 
with instructions to satisfy himself by ox- 
amining the witnesses whether there were suf- 
cient grounds for proceeding further, and to 
go on with the case or dismissit summarily 
accordingly. Ou the samo day the Deputy 
Magistrate recorded an erder to the effect 
that he was unable to proceed with the case 
on that day, and direotod that the witnesses 
should be discharged on recognixances to 
appear again on the Ist of February. On 
the lst of February the case was called on, 
bnt neither complainant nor witness were in 
attendance and if was dismissed on default. 
Such being the facts, it appears to me that 


Where sanction to prosecuta ona oriminal charce 
under Secticn 169 of the Code of Criminal Procedure 
was given in the ouse of only one musoner out of two 
prisoners who were tried together, the High Court di- 
reoted the release of the pilsoner in regard to whom 
such sanction wes not given. 


Glover, J.—Tue objections urged in this 
application for revision of the Sessions Judge’s 
and Alogistrate’s orders, under Section £04 
of the Criminal Procedure Code, are-—~ 


(1) That Rajkishore Roy having been ac- 
quitted by tho Deputy Magistrate, the Magis- 
trate had no jurisdiction to take up the case 
again. l 

(2) That there was no sanction to the pro- 
ovedings, as required by Section 169, Code 
of Criminal Prosedure. 


With regard to tho firat objection, I ob- 
serve that although the order of the Deputy 
Magistrate is recorded on the pmnted 
“judgment of acquittal” form, it is clear 


the ruling quoted by the Nessions Judge re-: from the written part of his judgment that 
rted in X, Weekly Reporter. Criminal | the accused was, as a matier of faot, “ dis- 


ulings, p. 31, does not apply. Still less does 
the ruling reported in S11 Weekly Reporter, 
p- 27, Criminal Rulings, do so. : 

This was a case in which the complaint had 
not been admitted : the issue of process against 
the acoused was dependent on the Court being 
satisfied of the propriety of making any order 
in the matter. Lf the complainant negligently 
failed to appear and satisfy the Court, there 
was nothing to make it incumbent on the 
Deputy Magistrate to proceed further with the 
complaint. 

But under the circumstances of this cane, 
T conenr in thinking that the non-attendance 
of the complainant on the Ist February ought 
not to have been treated as a wilful act of 
negligence, and that the Deputy Magistrato’s 
order of that date dismissing the oomplaint 
should be set aside. 


eee E aa 


The 24th April 1871. 
Praon : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Frocedure—Sanction to prosecute— 
Section 169, Code of Oriminal Pro- 
coduro. 


{Miscellaneous Case.) 


The Queen versus Rajkishore Roy and another, 
Petitionare, 


Baboo Luckes Chura Bose for the Petitioners. 


N 
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charged,” and not ‘‘ acquitted.” The words 
are— “ Be discharged under Section 250 of the 
‘Criminal Prooeduro Code,” and this Sec- 
tion undoubterlly refers to oases in which no 
charge hus been drawn up, because in the 
Magistrate's opinion no offence has been 
proyed. It has been argued that as some 
evidence was taken on behalf of the accused, 
the order passed was in the nature of an ag- 
quittal. If any evidenea had been taken, 
no doubt tlie would be 80; but thero is no- 
thing on the record to show that such was 
the oase. One of the accused appears to have 
stated in his defence that their innocence 
would be shown from oertain reoord,-—but 
he did not put in this record nor call any 
witnesses. Moreover the Deputy Magistrate’s 
own language mukes it perfectly clear, to my 
mind, that he discharged the aconsod and 
did not acquit him. He refers to a case de- . 
aided by the [igh Court, in which it was held 
that a person giving what afterwards turned 
out to be false information, withont testing 
its correctness, was guilty of irregularity, but 
was not liable to be proseonted for a false 
complaint ; and, considerjng the ciroumstances 
to bo similar, holds that Rajkishore was not 
liable to be prosecuted. 


It appears to me therefore that the Magis- 
hae ad jurisdiction to-take up the case 
nov0. ° 


With regard to Rajkishore Rai, it is clear 


that sanction under Section 169, Code of Cri- 


minal ure, was given—the order is on 
the record. S 
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I do not, however, find any such sanction 
in the case of Ramjeebun Rai, and under the 
circumstances it was specially necessary to 
have the sanction expresaly shown, inasmuch 
as Ramjeebun admittedly did not go to the 
Police Station, and there was only Rajkishore’s 
statement to prove that the information had 
beef supplied by his brother. 

T think that the prisoner, Ramjeebun, should 
have the benefit of the omission by the Ma- 
gistrate to senction the prosecution egainst 
him. With the order passed on the other 
prisoner there seems No reason to interfere. 


Kemp, J.—I1 concur. 


The 24th April 1871. 
Present : 

The Hon’ble F. B. Komp end F. A. Glover, 
“Judges. 
Procedure—Recognixance —- Seourity 

— fections 280-282, Oode of Ori- 
minal Procedure. i ; 
Gobind Sooboodhee and others, Petitionere. 
Baboo Hohendro Lall Metter for tho Petitioners. 


An order calling for recognizances under Section 290, 
or for seourity under Section 261, Code of Criminal 
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The 24th April 1871. 
Present : 


The Hon’ble E. Jackson Bad Onooooot Chum- 
- der Mookerjes, Judges. 


Procedure—Breech of the pexoe—Seo~ 
tion 62, Oode of Oriminal Proce- 
dure. 

Reference to the High Cowri under Sestron 434 
of the Code of Criminal Procedure by the, 
Sesstons Judge of Mymensingh, 


Kartick Chunder Bal (on the part of Dwarka- 
nath Hai) Petitioner, 


Cer INS 


Chunder Nath Chuckerbatty (on the part of 
Jannobi Chowdrain) Opposite Party. 


Baboo Hohines Mohun Roy for the Petitioner. 


cot 
la a certsin had beeo removed by B, who ead 
that the timber was cut ee 
self, and that he had itin a place where he 
always put his tumber, it was beid thet tho Magis- 
trate ovuld not proceed under Section 62 of the Code of 
Criminal but was bound Co ae 
brought B, and either restore the timber tq A or 
leave it w it was according to the result of the 


Proosxiare, must be pamad at the time of deciding the in 


original case = Ifno such order is then made, subse- 
t proceedings must be taken under Section 382 and 


a parties summoned to show cause, 


Glover, J-— Wa are of opinion that an order 
calling for recognixanoes under Section 280, 
Oriminal Procedure Code, or for security un- 
der Section 281, must bo passed at the time of 
deciding the original case. The words “in 
addition” in both Sections refer to the sub- 
stantive sentence on an eccused, in 
consequence of which sentence, and without 
any further enquiry, such person is at once 
liable to be called on for either recognizances 
or security or for both, 


If the order for recognizance or security is 
not made at the time of ing final sentence, 
any subsequent proceedings must, we think, 
be taken under Section 282, and the parties 
must be summofied to show cause in the usual 
Wry. ® 


We, therefore, annul the orders of the 
Officiating Joint Magistrate. 


Section 62 of the Oode of Griminal Proce- 
dure. 


He examined two witnesses who deposed 
regarding the claims set up, and the parties 


appeared in their own defence and presented 
petitions. 


The Joint Magistrate, during the absence 
of the Deputy Magistrate, received charge of 
the Attiah Sub-division, and passed a prohibi- 
tory order in respect of the said timber. 
Considering that interference by either 
with the same would be likely to Bring about 
a breach of the peace, he recorded an order 
under Section 62, Oode of Criminal Procedure, 
directing them not to interfere with the tm- 
ber, until their dispute was either settled 
amicably or by some competent Court. 
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This order appears to me to be opposed to 
the ruling of the Hon’ble Court reported 
in Volume XII Weekly Reporter, page 38, 
Q ry ° ] R li 


It was there laid down that the power of 
issuing orders to prevent breaches of the peace, 
&o., conferred on a Magistrate by Bection 62 
of the Code of Criminal Procedure extends 
only to immoveable property of the descrip- 
tion set forth in Ohapter XXII of that Code. - 


The Joint Magistrate in explanation states 
in his letter without No. of the 14th instant, 
that his, order lad reference solely to the 
perties’ acts, and that he does not think it is 
effected by the nature of the property, regard- 
ing which he made no order. 


The Joint Magistrate appears to have lost 
sight of the fact that in the nature of the 
property lies the whole pith of the matter as 
touching tho legality of his order, 


Neither can I understand how an order 
directing that certain timber should not be 
interfered with by certain parties, under cer- 
tain conditions, can be construed as not being 
an order in respect of that property, but 
must be taken to have reference ‘solely to 
“ the parties acta.” 


In the ruling to which I have referred, 
the Hon’ble Mr. Justice L. 8. Jackson said :— 
“ Baboo Kali Mohun Dass appeared to support 
‘‘ the order of the Magistrate, He took two 
‘“ pointa. The firet of these points was that 
Reston 62 justified the Magistrate in inter- 
t“ fering with money in the hands of one per- 
“ son to which another person laid claim, and 
“ in respect of which it was thought likely 
“ that a quarrel was about to take place 
“whioh might lead to a breach of the peace. 
“ It appears to me as clear as anything can 
& be that the Section referred to could have 
“ no possible bearing on the point. The Le. 
‘¢ gislature has sufficiently indicated the pur- 
“ poses of and the extent for which and to 
“ which the interference of the Magistrate 
tt of property when adverse claims to that 
“ property are set up may take place. That 
‘¢ interference is expreesly restricted to im- 
‘© moveable property of the kind set forth in 
“ the 22nd Chapter of the same.” 


I have deferred submitting the records of 
this case, pending the receipt of the Weekl 
Reporter for the current month, Volume j 
No. 17, in which is the decision of 
the Full Bench of the Hon’ble Court to the 
effect that the order of a Magistrate under 
Section 62 of the Code of Criminal Procedure 


is not a judicial order, and that consequently 
the Court cannot take cognizance of it under 
Section 404 of the Uode. 


But on reading the decisions of the several 
Hon’ble Judges who gave that roling, I ob- 
serve that it was, so to say, assumed that wit- 
nesses would not be examined or parties 
called upon for their defence before such 
orders were passed, the jnrisdiction of the 
Magistrate in such cases being of a very sum- 
mary character. 


It may so happen however, as it has hap- 
pened in this case, that les may be regu- 
larly called upon for their defence and to show 
cause why action should not be taken under 
Section 62, and witnesses be examined, as they 
are found to have been in this case; and I do 
not construe the ruling of the Court to imply 
that under no circumstances could prooceedin 
under Section 62 be of a judicial A lores 


It seems to me, with reference to the re- 
marks of the Hon’ble Judges in the tase I 
refer to, that the true test to apply to the 

ion whether a proceeding or order of a 
agistrate under Seotion 62 is judicial or 
not, is whether parties have been summoned 
to show cause, ar placed on their defence and 
Witnesses been examined. 


Mr. Justico L. 8. Jackson said a 


“There are certain Chapters ard Sections of 
“the Procedure Code in which a specific 
‘t procedure is laid down for the Magistrate in 
“ cases Which might appear to be such as 
‘‘ would come under Section 62. In cases 
‘‘ which did oome precisely within the scope 
“of those Sections in which a specific proce- 
“ dure is laid down, I think the Magistrate 
u“ would be bound to act according to that 
‘t procedure; and where that procedure re- 
‘‘ quires the hearing of the parties, and the 
‘í arriving at a conclusion upon the evidence 
“or the decision of any contested point, no 
‘doubt the enquiry beeomés judicial and 
‘ the order is judicial” 


Mr. Justice Kemp said :-—‘* No evidence 
“ having been taken, and no having 
“ been put upon his defence, this order of the 
‘* Magistrate was, in my opinion, not a judicial 
‘t order, buf an executive order to prevent 
‘í people who were lawfully employed in 
“ bringing their goods for sale in the markets 
“ from being obstructed and annoyed.” 


The Chief Mystice said :— I agree with Mr. 
“Justice Fhear, that if we look upon this 
provision in the Code of-Criminal Proce- 
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“dure as in the nature of an injunotion, 
‘‘ where the Court would exercise its power 
“in the same way asit would in the case 
“ of an injunction, it would be necessary to 
‘give the parties an opportunity of being 
“ heard, and having the matter tried as ina 
“ judicial proceeding.” 


F have given these extracts from the judg- 
ments of these Hon’ble Judges because they 
soem to me to bear out the view I have taken, 
that proceedings and ordera under Section 62 
become under certain conditions of a judicial 
oheracter; and of that charecter they seem. to 
have been in this case, where the parties 
called on to show cause appeared to do so, 
and witnesses were examined, final orders 


being subsequently passed. 
I, therefure, submit that the order of the 


Joint Magistrate should be quashed on the 
following grounds :— 


1st.--That though passed under Ssction 62, 
Code of Criminal Procedure, it was from the 
ciroumstences attending ita judicial order. 

2nd.-—That it was an illegal order with 
reference to the ruling of the Honorable 
Court in the case of the Queen versus Goluck 
Chunder Gooho, W. B., Vol. XI, Criminal 
Rulings, page 38. 


Judgment of the High Court. 


Jackson, J.—It seams to me that the order of 
the Magistrate, as regards the timber, should 
not have bean passed under Section 62. A 
charge was preferred to him by the agent of 
Dwarkanath Rai, that the timber belongt 
to his master, which had been out and aked 
in a certain place, had been removed from 
that place and taken possession of by oertain 
persons. Those denied the faot, and 
stated that they had out the timber themselves ; 
that it had never been stacked where the com- 
plainant alleged, but that it had been stacked 
at the place where they always put their 
timber. The Magistrate should have enquir- 
ed into this complaint. It wasa direct charge 
of theft. Ifthe complainant proved his case, 
the defendants should have been punished and 
the timber restored to fhe complainant. If, on 
the other hand, he could not prove hia case, it 
should have been dismissed and the timber 
left where it was. The of an order 
under Section 62 was, in faot, not trying 
the charge at all. I think that the Deputy 
Magistrate shotld be directed to try the 
rii now, as he ought to have done at 


Hookerjee, J.—I concur. i 
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The 29th April 1871. 


Present : 


The Hon’ble J. P. Norman, O Ohtef 
Justice, and the Hon’ble A. G. Macpherson, 
F. A. Glover, G. O. Paul, and Onocoal 
Chander Mookerjoo, Judges. 


Jurisdiction—-Offence under Registra- 
Ts Bection 9% Act XX of 


“a 


The Queen esrswe Sheogolam Dass and 


another, Appellants, 


Committed by the Joint Magistrate end tried 
by the Sesstons Judge of Shahabad on a 
charge of abstment of falso personation. 


Baboo Taruskaath Dutt for Appellants. 


In the cass of an offenos under Section 9¢ of the 


Ragistration Act XX of 1866, if a sit lope thinks 

that a more severe sentence is he is oom- 
ent to infilet under the power vested in him by Act 
of 1861. ıt is competent to him to under 

Po ea ee oommit accused to 
the Sessions; and on such committal a Sessions J 

has Jurisdiction to deal with the charges and to convict 

and sentence the aconsed as provided for in the several 

Sections of Act XX of 1866. 


This cass was referred to the Full Bench by 
Macpherson and Hooksrjes, J. J., with the 
Solowing romarks :— 


Haopherion, J.—Tum Soasions Judge of 
Shahabad has found the appellants guilty of 
having committed an offence under Section 
94 of Act XX of 1866 (the Registration Act), 
in that they abetted falee personation, and 
has sentenced them to rigorous imprisonment 
and fine. They were committed by the Joint 
Magistrate for trial at the Sessions upon the 
charge on which they were tried and oonvict- 
ed. 


They appeal to this Court. We have dis- 
posed (unfavorable to the sp ts) of all 
their objections to the conviction and sentence, 
save one which we refer for the decision of a 
Full Bench 


The question is gic the conviction 
ought to be quashed on the ground that the 
Sessions Judge had no jurisdiction, to try the 
oase. 


It is contended that, under Section 95 of 


Act XX of 1866, the case ought to have 
been instituted and tried before a person exer- 


¢ 
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oising the powers of a 
nato Magistrate of the first alass, and that the 
Sessions Judge had no jurisdiction to it. 
In support of this view a decision of a Divi- 
sion Court (Phear and Hobhouse, J. J.,) in the 
case of Assanoollah and others (X W.R, p. 
21, Criminal) is relied on. 


Buta different construction of the law 
seems to be contained in a “ Oriminal Letter” 
of the 18th July 1867, No. 836, (VIII W.R, 

. 14, Criminal Letters) issued by Sir Barnes 
eacock, Mr. Justice Loch, Mr. Justice L. 8 
Jackson, and myself Although the Crimi- 
nal Letter is net a judicial decision, if shows 
that a conflict of opinion and practice exists; 
and as the matter is one of some importance, 
and one in which it is most undesirable that 
any doubt should exist, we think that it should 
be referred toa Full Bench for a final de- 

cision. 


If the Full Benoh shall be of opinion that 
a BSoasions Judge has jurisdiction in a case 
committed to the Sessions by a Joint Magis- 
trate, then the conviction and sentence will 
be affirmed: if the Full Bench shall be of 
opinion that the Sessions Judge hns not juris- 
diction under the circumstances, then the 
conviction ought to be quashed and the 
prisoners ought to be released. 


The judgments of the Full Bench wero deli- 
wsred as follow by—- 

Norman, C. J.—In this case the prisoners, 
Sheogolam Dass and Rainsoonder Dass, were 
charged with abetting the false personation 
of e witness in registering a kubooleat before 
the Sub-Registrar of Assurances at Buxar. 
The offence is punishable under the 94th 
Section of the Indian Registration Act of 
1866, with a term of imprisonment which 
may extend to seven years. In pursuance of 
the provisions of Section 95, the prosecution 
was instituted before the Joint Magitate 
and by him the prisoners were committed 
for trial before the Sessions Judge. 


The question before us is whether the 
Beessions Judge had authority to try the pri- 
, sonera: whether in fact the conviction by the 
Sessions Judge ought to be quashed on the 
ground that he had no jurisdiction. The 
reference has been made to us in consequence 
of a decision of Mr. Justice Phear and Mr. 
Justice Hobhonse, which is to be found in the 
X Weekly Reporter, page 31, in which 
those learn€d Jadges appear to have held 
that the whole of the criminal trial under 
Section 95, from complaint to adjudication 
on the charge, must be carried on before 
and bya Magistrate or Subordinate Magis- 


Magistrate or Subordi-| trate of the first class. If that be so, of 


course the Joint Magistrate had no power to 
commit the prisoners to the Sessions. We, 
however, cannot agree in the interpretation 
which has been put by those two learned 
Judges upon the word “institute ” in the 
965th Section of the Indian Registration Act 
of 1866. We think that the full and true 
meaning of that word is given by construing 
it as “© commenosd ;’’—that the Section in 
question would preclude Depnty Magistrates 
and others not having the powers of a i 
rate or of a Subordinate Magistrate of the 
first class from entertaining any charge of an 
offence under the 94th or other Sections of 
the Act. Construing the word in that way 
we construe it according to its literal ani 
grammatical meaning, and it is evident that 
such must be the true construction : for on 
reference to the 2lst Section of the Code of 
Criminal Procedure, itis clear that a Magis- 
trate has no power to sentence a prisoner to 
the full period of imprisonment to which he 
would be liable under Section 90, and subse- 
quent Bections down to Scotion 94, of the 
Registration Act. The 21st Section of the 
Code of Criminal Procedure provides that 
‘“ the Oriminal Courts of the several grades, 
‘í according to the powers vested in them 
‘í respectively by this Act, shall have furts- 
“ dtotton in rospeat of offences punishable 
‘Conder the Indian Penal Code or under 
“any speota? or local law (except offences 
“which are by any such law made pu- 
‘‘nishable by some other authority therein 
“ specially mentioned), and in the investiga- 
‘‘ Hon and trial of the offence hereby declared 
to be within their jurisdiction shall be guid- 
‘ed by the provisions of this Aot.” ` 

Therefore, the jurisdiction of the Magistrate 
in respect of an offence under any special law 
is the same as in respect of an offence punish- 
able under the Penal Code. Now, the Magis- 
trate of a district or other oficer authorized 
to exercise the powers of a Magistrate is only 
empowered to punish with imprisonment for 
a term not exceeding two years. Therefore, 
if we were to construe the word ‘ instituted” 
as if it was intended to include the whole 
adjudication upon the charge, we should be 
construing the Act in œ way which would 
make the 95th Section repugnant to Sections 
90, 91, 92, 93 and 94 of the same Act; 
because the Legislature would first impose a 
penalty of seven years’ imprisonment in cer- 
tain cases, and then declare that the offence 
should be triable only by an offloer who 
would not hiwe power under the liw to 
inflict a punishment with imprisonment for 
a term exceeding two years. 
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Far these reasons I think it perfectly clear 


that the rule as laid down in a letter No. 836 
Te 1867, sole aise in Vol. 8 of the Weekly 
iminal Letters, page 14, is correct ; 
a thet if the Magistrate thinks thet a more 
severe punishment is than he is 
competent to infliet under the power oonfer- 
red on him by Act XXY of 1861, he should 
proceed in accordance with Section 226 of 
that Act to commit the prisoners to the See- 
sions. We think it clear that on such oom- 
mittal the Sessions Judge has jurisdiction 
and authority to deal with the charge, and 
sentence the prisoners as provided for in the 
several Sections of Act KX of 1866. 


Haophorson, J.—I am of the same opinion. 
I think that what was said in the letter of 
the 18th July 1867, which was signed by 
three other Judges and myself, is correct. 
The result is, that the conviction and sentence 
are affirmed and the appeal is dismissed. 


Glover, Paul, and Mookerjee, J. J., con- 
ourred. 





The 29th April 1871. 
Prasené : 


The Hon’ble J. P. Norman, Officiating Ohtef 
Justice, and the Hon’ble A. G. Macpherson 
and Onoooool Chunder Mookerjee, Judges. 


igh Oourt—Original Oriminal Juris- 
‘<diction—Section 15 of the 24 and 
28 Vic., 6.104. . ' 


Criminal Motion No. 69 of 1871. 
In the matter of Ameer Khan. 
The Government of Bengal, Pstitroner. 


Baboo Unnoda Pershad Banerjee fcr the Peti- 
tioner. 


A Jadge of i of the High Court making an order in the 
original oriminal jurisdiction of that Court is not a 
Court mibjeot to the contro) of the Court under Section 
15 of the 24 and 25 Vic., c. 104. 


The petition of the Government of Bengal in 
this matter was'as follows :— 


Tar an application was madé to the Chief 
Justico and Mr. Justice Loch op Saturday 
last, representing that Mr. Justice Phear had 
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assumed jurisdiction in an application for the 
transfer of a criminal case from Patna to 
Calcutta, and representing that such an ap- 
plication could only be heard by a Bench of 
the Court appointed under Sections 13 and 14 
of the Act of Parliament under which the 
High Court is constituted. 


That the Chief Justice and Mr. Justice 
Loch seid that the matter was not in a stage 
in which their Lordships could interfere, al- 
though it might well be that under rules of 
the Court already made, such an application 
should be properly heard by the Fourth Bench 
of the Court, as appointed.to hear motions i in 
Oriminal matters relating to cases pendi 
the Patna district; and the Court added that 
thin matter would be properly considered by 
Mr. Justice Phear. i 


That this opinion was mentioned to Mr. 
Justice Phear, and the Advocate General was 
heard in opposition to the hearing of the ap- 
plication by the learned Judge, but the Judge 
desided the other way dnd delivered a judg- 
ment, the gist of which seems to be thatthe rules 
of Court apportioning the business cannot take 
away the inherent powers of every Judge to 
ex&rcise the full powers of the Court, but are 
mere indications of the most convenient course ; 
and that in the present instanoe the most con- 
venient course was that the application should 
be heard by himself sitting where his Lord- 
ship was. 

That his Lordship Mr. Justice Pheer aocord- 
ingly directed notice to be served on Mr. 
O’Kinealy, who has hitherto conducted the 
case on the part of Government, to show 
cause why the case should not be transferred 
from the Sessions Judge of Patna to the 
High Court for trial in its extraordinary ori- 
ginal criminal jurisdiction. 

That as it is doubtfal if an appeal will lie 
from Mr. Justice Phear’s decision after a final 
order on the application has been passed, the 
Government wish to make it clear that it has 
neglected no means which the law affords of 
obtaining a hearing before a bench properly 
and conveniently constituted. It is submit- 
ted that supposing the High Court has power 
to remove a case, yet many powers far in ex- 
cess of those of the late Supreme Court, and 
some in exceas of those of the late Sudder 
Court, for controlling the administration of 
justice in the country, generally were given 
to the High Court as ae a Court combining 
the elements which formed the late Sudder 
and Supreme Courts; and the contention of 
Government is that it was never intenda to 
authorize the assumption of a single Judge 
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sitting in the original jurisdiotion to exercise 
those powers uncontrolled by, or it. may be 
contrary to, the opinions of the Court at large. 
It is also submitted that, as a matter of fact, 
the Judges who sit in the original jurisdiction 
in practioe belong to one only of the elements 
of which the combined Court is composed, 
end that the exercise of the power assumed 
by Mr. Justice Phear is contrary to the whole 
apirit and intention of the Acts and Charters 
by which the Court is constituted. On these 
grounds thé Government trust that the Court 
will take the question into consideration, both 
with reference to the matter pending before 
Mr. Justice Phear and in order to guide the 
Judge of Patna, before whom the case is ap- 
pointed to come on immediately and in whose 
Court a host of witnesses are cited to appear. 


Judgment of the Ligh Court :— 


Norman, C. J--I am of opinion that the 
Court cannot interfere with Mr. Justice 
Phear’s decision in the case of Ameer Khan, 
unless that decision can be called in question 
in a formal and regular way. We have been 
asked to interpose our authority, whioh it is 
suggested that the Court possesses under Seo- 
tion 15 of the 24 and 25 Vio., Cap. T04. 
But Mr. Justice Phear, a Judge of the High 
Court, making an order in the Original Cri- 
minal Jurisdiction of that Court, is not a 
Court subject to our control under Beo- 
tion 16. 


Macpherson and Hookerjos, J. J., were of 
the same opinion. 





The 29th April 1871. 
Present : 


The Hon'ble J. P, Norman, Officiating 
Justice, and the Hon’ble G., Loob, Judge. 


Discharge—Oommittal — Section 435 
Act VIIT of 1869. 


The Queen verews Sreenath Dey, Appellant. 


Committed by the Deputy Magistrate and irted 
by the Sessions Judge of Jessore on a charge 
of rioting armed with deadly weapons. 

ip. C. Piffard and Baboo Aushootosh Dhur 

for the Appellant. 


The discharge bya Deputy Magistrate of a person 
Charged with an offance liable only by a Court of Sessions, 


Ld 


Chief 
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ig no bar to the Seesions Judge ordering the committal 
of such to the Seaalons under Section 485 Act 
VILO of 1869, 


Norman, C. J.—Tua Be) was put on 
his trial before Baboo Cally Prosnnno Biroar, 
Deputy Magistrate of Bagirhat, upona charge 
of rioting armed with deadly weapons under 
Section 148. He was acquitted by the Deputy 
Magistrate. The Judge under Section 435 
of the Code of Criminal Procedure ordared the 
commitment of the prisoner to the Court of 
Seasion notwithstanding such acquittal. The 
prisoner on being tried by ag ee of Bes- 
sion wns convicted upon a charge under Bec- , 
tion 149,—-that being a member of an unlaw- 
ful assembly in prosecution of the common ob- 
ject of which one of the members voluntarily 
caused grievous hurt by means of a danger- 
ous weapon to one Bangshi otherwise than on 
grave and sudden provocation, he thereby 
committed and offence punishable under Bec- 
tions 826 and 149. 


The prisoner has appealed. 


Mr. Piffard for the prisoner objected in 
the first instance that having been acquitted 
by the Deputy Magistrate, the Seasions Judge 
had no power under Section 435 of Act VIIL 
of 1869 to direct the committal of the pri- 
soner. z 


The answer to that is that the charge under 
Section 148 upon whioh the prisoner was put 
on his trial before the Deputy Mugistrate is 
one which is only triable before the Court of 
Session ; and I may observe that the charges 
whioh the evidence taken before the Megis- 
trate would have properly sustained, eis., 
those on which he was tried before the Judge, 
ms., the charges under Sections 149 and 326, 
are triable by the Court of Session only. 


The Deputy Magistrate had no jurisdiction 
to try the prisoner; and therefore notwithstand- 
tug the order of the Deputy Magistrate, tha 
prisoner cannot be treated as a person who 
has been acquitted by a Qourt having juris- 
diction to try him. 


I think there was nothing in the Deputy 
Magistrate’s order discMarging the prisoner, 
which he calls an acquittal, to prevent the 


‘Judge from ordering the committal of tha 


prisoner under “Section~ 485-of-Act~ VIL of 
1869. : 


Mr. Pi next attempted to show that 
there were discrepancies jn the evidenoe, and 
that the sory told by the witnesses for the 
prosecution is incredible. å 


D 
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It is certainly as tale. The prisoner 
and one Mudden Deb have a quarrel about the 
right to some land in Puttiakhali. The pro- 
secutor has taken a pottah from Mudden Deb. 
The prisoner and his party in three boats over- 
taking the prosecutor, Bangshi Paramanick, 
who wasina boat with two other persons, 
one, of them a Ohowkeedar, called out to 
Bangshi to stop and listen to him. The pri- 
soner said to hi “ you must give mea 
kubooleut :” Bangahi said “why should I give 
you a kubooleut?” the prisoner sid’ ‘‘ you 
must: Bangshi refused. ' Kala Ohand, the 
Chowkeodar, said ‘‘ why should we give ku- 
booleuts?’? The prisoner and Gopinath ordered 
their men to seize Bangshi. One Dedar lifted 
up a spear to strike Kale Ohand, Chowkeedar, 
‘who jumped into the water. The witnesses, 
Kishore and Doorgashurn Haldar, sey that 
Bangshi then went on tothe middle of his 
boat with a paddle and was crying out “ who 
-will beat.’ Then two men, named Ohoti 
‘Bikdar and Narim Mollah, speared Bangshi, 
-and Roffi Mahomed in like manner wound. 

‘ed Kishore. There was an outory that a man 
was killed, and the prisoner's men rowed the 
‘boat away with Bangshiand Kishore. After 
‘being detained two or three days at the house 
-of Gopinath, a dependant of the prisoner 
Sreenath, the wounded men were carried back 
and left in a deserted homestead belonging to 
Doorgachurn Halder. The riot took plase on 
‘the 27th of August. The Chowkeedar made 
his complaint at the Thannah on the follow- 
ing dey. It was not till Monday the 29th 
that the wounded men were found lying in 
‘tthe deserted house of Doorgachurn. The 
‘native Doctor, who was absent at the Sessions 
when they were first discovered, saw them 
on the 3lst. He found that the hurt sus- 


tained by Bangshi was of a most serious 
‘character : that he would probably never get 
over it. 


The Judge records that the leg of Bangahi 
is so bent in uence of the injury sus- 
tained that-he dan only touch the ground with 
his toe; that he walks by the aid of a stick 
with great difficulty; and that getting up a 
small step into the witness box evidently 
caused him great pains 


We concur with the Judge and Assessors in 
thinking that the evidence establishes the 
guilt of the prisoner. The sentence of three 
years’ rigorous jmprisonment with a fine of 
rupees 300 to be realized from the property 
of the prisoner, who in default’ of payment 
is to suffer farther rigorous imprigonment for 
one year, appears proper. 
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The 29th April 1871. 


Prum : 


The Hon'ble F. B. Kemp and F. A. Glover, ` 


Judges. 


Publie ee ea 228, Penal 
O. i 


Reference to the High Court under Seciton 434 
of the Code of Criminal Procedure by the 
Officiating Magssirate of Cuttack. 


The Queen versus Hurri Kishen Doss, Polos 
Inspector. 


Before a conviction oan be had under Section 228 of 
the Penal Code of offering an insult to a public servant, 
it must be proved that there was an ieisaiion to insuli ? 


Glover, J.— Wx think that the order of the 
Assistant Magistrate must be scot aside. He 
has convicted the Inspector of Police under 
Section 228 of “intentionally” offering an 
insult to, him, the Assistant Magistrate, a 
pubtic servant “ sitting at the time in a stage 
of a judicial proceeding,” in that the Inspector 
ordared certain policemen, whose presence 
was n in ths Assistant Maegistrate’s 
Oourt, to attend there without their uniform 
balta. 


Those belts we observe had been ordered 
by the Inspector Genaral of Police to be sent 
into the Budder Station of Cuttack for in- 

tion, and this was the reason given by 

o Inspector to the Assistant Magistrate for 
the absence of this portion of the Policoemen’s 
acooutrementa. 


That any Offlcoer of Government should 


have, under the circumstances, taken offence | 


at the conduct of the Inspector is a matter 
of considerable surprise to us; but without 
commenting on the Assistant way. ine 
conduct in this particular or on the some- 
what remarkable explanation which he sub- 
mitted to the Magistrate of his . district, 
we have no hesitation in saying that the 
order imposing the flne was not warranted 
by Section 228 of the Penal Oode. 
[sa Bigg: as a 7 . Mm Pp tr o 
The almitted facts show that there could 
have been no “intention to inst’ on the 
part of the Police Inspector, inasmuch as he 
was merely carrying out the lawfal orders of 
his immediate superior, orders which origin- 
ated in the Inspector Gensral of Police him- 
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self ; and if there was no “intention” there 
could have been no conviction. 

The mere fact of there being other belts 
availeble which the Police put on after the 
fine was imposed, has manifestly nothing to do 
with proving a prior intention to insult on the 
part of the Inspector If it proves anything 
at all, it shows e desire on, the part of that 
official to meet the Assistant Magistrate’s 
wishes directly he knew that his previous oon- 
duct had been ill taken. 


ea, Een 


The 29th April 1871. 
Preassnt : 


The Hon'ble F. A. Glover, Judge. 


Procedure — Gonfessions — Sectien 
205, Code of Oriminal Procedure. 


The Queen versus Bhikaree, Appellant. 


Committed by the Assistant Commissionsr and 
triad by the Judsotal Commissioner of Chota 
Nagpore, on a charge of attempting to onm- 
mit murder, 

Points ont the importance of properly recording and 
attesting the confessions of prisoners under Section 205 
of the Code of Criminal Procedure. 

Tux prisoner has confessed all along that 
he wounded the woman, and has justifled him- 
self by the fact that she was keeping his 
father’s property away from him. 

The only point in this appeal is whether 
the offence proved was an attempt at murder. 
The prisoner in his defence at the Sessions 
denies that he had any intention to hill; but 
intentions are to be presumed from acts, and as 
in this case the prisoner used a highly lethal 
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woapon and inflicted at least one dangerous 
wound, his intention to kill may fairly be pre- 
sumed. Moreover by Section 807, Penal Oode, 
he would be rightly convicted if the act done 
was done under circumstances that if the aot 
cansed death the offence would be murder. 
In this case there oan be no doubt that had 
the woman been killed under the circum- 
stances of the prisoner's aot, the prisoner 
would have been guilty of murder. 
peal is rejected. 


The ap- 


I desire to notice the informal way in which 
the Assistant Commissioner has recorded the 
prisoner’s confessions. By Section 205 of the 
Procedure Code, a Magistrate is bound to 
attest such examination by his signature, and 
to certify under his own hand that it was 
taken in his presence and in his hearing, and 
that it contains accurately the whola of the 
statement made by the accused person. In 
this case there is neither attestation nor ocerti- 
ficate. There is an unreadable initial only 
appended to what purports to be the accused's 
statement, end had not there been other evi- 
dence on this point the omission on the part 
of the Assistant Commissioner would have 
been fatal to the conviction under Section 
307. As the acoused repeated his confession, 
so far as the wounding went, to the Judicial 
Commissioner, and as his intention is pre- 
sumable from the nature of his acts no harm 
has been done; but the result might have 
been otherwise, and the Jndicial Commission- 
er is requested to impress on his subordinetes 
the necessity of a strict adherence to the 
forms of the Criminal Procedare Code. 


* 


64 Criminal 


~ 


The 2nd May 1871. 


Prosent : 


The Hon’ble J. P. Norman, OfRoiating Ohisf 


Justios, and the Hon’ble G. Loch, A. G. 
Macpherson, G. O. Paul, and Onoocool 
Ohunder Mockerjee, Judges. 


Jurisdiction—Appellate CGourt—Sub- 
ordinate Court—Sanotion to pro- 
secution — Sections 111, 169, 171, 
&22, Oodo of Oriminal Procedures. 


Eaforones to the High Court under Sestion 434 
of the Code of Oriminal Procedure by the 
Sessions Judge of Nuddea. 


When an Appellate Court directs further evidence to 
be taken by a Subordinete Court under Bection 422 
of the Oode of Criminal Procedure, it is competent to 
the Subordinate Court before which such evidence is 
given, if any offence against public justice as deseribed 
in Seoblan 169 is committed before such Court by a 
witness whose evidenos is being recorded therein, to 
seud the cass for Investigation to a Magistrate under 
the provisions of Seotion 171, 


The words.“ whether for the decision of such osses te 
u the first instance or on appeal, or for commitment to 
S any other Court or Officer,” in Section 11 of the Code 
af Criminal Procedure, are not intended ss an exhens- 
tive enumeration of the functions of Criminal Courts, 


Reforgnce by the Sessions Judge.— Ir appears 
that the offence with which the prisoner stands 
charged in this dese arose ont of a deposition be- 
fore the Asistant Magistrate of Mcherpore, 
taken under ordets of the District Magistrato in 
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his appellate capacity. The Assistant Magis- 
trate considermg there were grounds for sus- 
pecting perjuryin prisoner when giving evidence 
before him, held a preliminary enquiry under 
Section 171 and made over the prisoner to 
the District Magistrate for investigation of the 
charge preliminary to commitment. The 
Magistrate, on receipt of the record, sent it 
beck to Meherpore for investigation by Baboo 
Peary Mohon Banerjee, Deputy Magistrate 
of that station. In pawing this order the- 
Magistrate was not acting in his appellate 
capacity, but esa Oriminal Oourt to which 
another Court has referred a charge of perjury 
for investigation. There is nothing whatever 
to show that the records were before him at 
the time, or that he was exercising any dis- 
cretion on the propriety or otherwise of order- 
ing a criminal judicial investigation. The 
question before him appears to have bean 
simply thise—‘' What Magistrate should hold 
the investigation ?” In choosing a Magistrate 
(which as a District Magistrate he had a right 
to do) he very properly selected a Deputy 
Magistrate other than the complaining officer, 
the Assistant in charge of the sub-division ; 
but the Deputy Magistrate left the station 
before the arder could be carried out, and the 
sub-divisional offlcer referred the matter for 
further orders when the District Magistrate 
passed the order that “‘ there is no reason why 
the case should not be investigated by the 
sub-divisional officer; ° and so if returned to 
the latter who then held a criminal judicial 
investigation, and committed the prisoner to 
the Sessions on a charge of perjury. 
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It is contended that though the Assistant 
Magistrate, acting under orders of the Appel- 
late Court in taking the prisoner’s deposition 
on oath, was holding a judicial proceeding 
(Explanation 3 to Section 193), he had no 
power to record any judgment upon it, and 
that “he was consequently not sitting as 
i a Court”? within the meaning of Section 
171. 


I think this objection perfectly sound. 
It clearly rested with the Court which, on a 
view of the whole case, wes to form an opi- 
nion upon the deposition of each witness, to say 
whether any one of them should be put to his 
trial for perjury under Section 171. The 
Appellate Court to which the evidence was 
certified might, if it had considered the evi- 
dence, have taken the same view as the Assist- 
ant or it might have taken a more favorable 


view.. 


What the opinion of the Appellate Court in 
this instance was is not on record. It is oon- 
tended that the two orders of the District 
Magistrate above quoted do amount to an 
approval, ¢.¢., to such ‘‘sanction” as is re- 
quired by Section 169. It is possible thet 
the District Magistrate may have read the 
records containing the Assistant’s ‘ prelimi- 
nary enquiry” before paming the order. 
But if he had done so with a view to consider 
the Assistant’s opinion, the orders in question 
_ must have been passed on the records of he 
appellate case ; or if recorded elsewhere by 
error, they must have contained some expres- 
sion of opinion or approval. But es I have 
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ssid there is no such opinion expressed, and 
the reference on which the order was passed 
ehows that none was required. 


Tte Governmont Vakeel offers to get the 
sanction of the Appellate Court now. But 
if the entertainment of the charge by the 
District Magistrate (who was apparently the 
first offloer who entertained it) was without 
authority, the commitment cannot now be 
made valid by obtaining the sanction of the 
Appellate Court. The words “at any time ” 
in Section 169 must surely be read together 
with the word ‘‘ entertain,” and must be 
held to mean at any time early enough to 


justify the entertainment. 


It ocours to me that if the Appellate Court 
had expresed an opinion upon view of the 
records of the preliminary enquiry (which 
recards were certainly under the hand of the 
District Magistrate), it would have been per- 
haps legal for him to adopt the enquiry made 
and to pass the order for investigation. 
There is nothing in the law to restrict the 
Oourt against whom the perjury was com- 
mitted as to the nature, procedure, or extent 
of the preliminary enquiry; and I am not 
prepared to say that perusal of the Assistant s 
notes of his own enquiry would not have been 
sufficient ground of action for the District 
Magistrate, ° 


But I think it so clear that this was not 
the course followed by the District Magistrate, 
that I do not think it necessary to send the 
papers to the Assistant Magistrate for expla- 
nation. 
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The commitment order under the above 
circumstances I consider illegal, and I would 
therofore respectfully suggest that it may be 
cancelled. The prisoner has been placed on 
bail, but is unable I understand to give it. 


The yudgvient of the Full Bench of the High 
Cowi was delivered as follows by 


Norman, O. J.—The Magistrate of Nud- 
dea, on hearing an appeal against the decision 
of an Assistant Magistrate, directed a farther 
enquiry, and that additional evidence should 
be taken by the Assistant Magistrate under 
Section 422 of the Code of Criminal Proce- 
dure. While taking evidence in pursuance 
of that direction, the Assistant Magistrate, 
being of opinion that a ‘witness who was 
examined before him had given false evidence, 
sent the case for investigation to the Magis- 
trate, assuming to act under the provisions of 
Section 171. The accused person wes ulti- 
mately committed to the Court of Session. 
But the Sessions Judge doubts the legality of 
the commitment, and has referred the case to 
this Court under Section 484 in order that 
the commitment may be quashed. 


We think that when an Appellate Court 
directa further evidence to be taken by a 
Subordinate Court under Section 422 of the 
Code of Criminal Procedure, it is competent 
to the Subordinate Court before which such 
evidence is given, if any offence against 
public justice as described in Section 169 is 
committed before such Court by a witness 
whose evidence is being recorded therein, to 
send the case for investigation to a Magistrate 
ander the provisions of Section 171. 


We think that the Assistant Magistrate, to 
whom the case was sent back and before 
whom the evidefice in the present case was 
_ taken, was lawfully exercising jurisdiction 
in a eriminal case. The words ‘! whether 
** for the decision of such cases in the first 
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“ instance or on appeal, or for commitment 
“ to any other Court or Officer,” in Section 
11 of the Code of Criminal Procedure, are not, 
in our opinion, intended as en exhaustive 
enumeration of the functions of Criminal 
Oourts. 


THe jurisdiction of the Assistant Magistrate 
was that of a judicial officer exercising a 
particular function, not merely an authority 
delegated to him by the Magistrate, | 


The trial must therefore proceed. 





The 3rd May 187). 
Present : 


The Hon’ble IL V. Bayley and G. O. Paul, 
Judges. 


Wiurder—Oapital sentence —Preg- 
nancy. 


The Queen versus Panhee Aurut, Appellant. 


Committed by the Magistrate and tried by the 
sata lal of on a charge of 
METSI. 


Capital sentenes should be pronounced on a eonvio- 
tion for murder even if the accused be pregnant, al- 
though the execution of the sentence should be de- 
ferred till after delivery. 


Bayley, J.—Tnnna is no ground to inter- 
fere on this appeal. Indeed, the appeal it- 
self is mainly on the ground that the privon- 
er's sentence will prevent her supporting her 
family. The Sessions Judge did not passa 
capital sentence because the prisoner was 
pregnant when committed ; but this of itself 
is no legal ground for nof pronownoiag the 
capital sentence of the law, although the 
ecsoution of it is deferred till after delivery. 


The appeal is rejected. 


Foul, J—I concur. I consider tie convic- 
tion correct, and I think the Sessions Judge 
has assigned a reason which is not a legal one, 
as pointed out by Mr. Justice Bayley, for not 
passing capital sentence. 
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The 5th May 1871. 
Present : ` 


The Hon'ble E. Jackson and Onoocool Chun- 
der’ Mookerjee, Judges. 


Magistrate's record. - 


The Queen versus Kasim Ali and others, 
Appellants. 


Committed by the ap Sethe and tried by the 
_ Sessions Judge of Chittagong on a charge of 
' gtveng falte evidence. 


Mr. M. L. Sandel for the Appellants. 


The Magistra ta's record of the proosed : prior to 
commitment should always be pal ipa High 


Jackson, J.—-Wx have no doubt as to the 
guilt of the prisoners, and shall not, there- 
fore, interfere with their conviction or with 
the sentences passed upon them. The pro- 
ceedings might on somo points have been 
conducted with greater precision, ss pointed 
out by the pleader for the prisoners; but we 
are not satisfied that the prisoners have been 
in any way prejudiced by the i iti 
in question sanction which was ob- 
tained from. the Judge to the prosecution 
might have been more clearly worded. The 
charges are unnecessarily prolix and contain 
much irrelevant matter They should only 
heve contained the sentences of the prisoners’ 
deposition which related to the payment of 
the money and the giving of the receipt, —the 

ints on. which the perjury is charged. 

ere has been some diffloulty in proving 
what each prisoner said, the sa ena hav- 
ing been taken down by the former Judge 
who has left the station, But the record has 
been proved and the handwriting and sig- 
_ nature of the Judge, and there is “other inde- 
pendent evidence. I have no doubt that the 
prisoners gave the depositions, It seems to 
me important that the record of these deposi- 
‘tions should be made by law primd faore 
evidence that they were given as recorded. 
Formerly, when the tions were record- 
ed in the wernacular, the Bengalee mohurrir 
who wrote them down could be called to 
attest them ; but they are now recorded by 
the Judge in English, and if he has left the 
station there must always be a difflonlty 
in procuring his evidence. This would be 
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obviated by dealaring his record of the deposi» 
tion to be primd facts evidence. 


The Sessions Judge of Chittagong did not 
forward to this Court the record of the pro- 
ceedings prior to commitment in the Magis- 
trate’s Court, and he has explained that he 
did not do so becanse he is of opinion that 
these were not evidence in the case. It 
seems to me immaterial whether apt are 
evidence or not. The practice has always 
boen to forward the record, and the Judge has. 
no authority to change the practice without -> 
special orders or sanction from this Court. 
It frequently happens thet some portions of 
the Magietrate’s record are evidence on the 
Sessions trial ; and as happened on this occa- 
sion, portions of the evidence being on the 
record of other cases were not taken out and 
indo ted with the Sessions record, as it 
should be. The Magistrate’s record is also 
frequently required by this Court to asoer- 
tain if all the evidence bearing on the case 
has been recorded, and the ‘Sessions Judge 
will find great assistance in conducting trials 
in serious cases from the police record also. 
But the Magistrate’s record must always be 
forwarded to this Court under the present 
practice. 


~ 





The 6th May 1871. 
Present : 


The Hon’ble @ Loch and Onoooool Chunder 
Mookerjee, Judges. 
Jurisdiction — Obstruction = Th 


rovehfare — Section 308, Code 
Orimi:al Procedure. 


(Miscellaneous Case.) 
Becharam Bhuttacharjee and others, Peti- 
toners. 


On 
of 


Baboo Khetter Moun Mooksrjeo for tho Peti- 
tioners. 


In the case of a com t under Section 908 
hgh plain er on of the 


on to proceed; if in the 
hand and abstain from 
carrring out the order for removal of the obstruction, 


Loh, J,--Ws think that wo cannot inter- 
fere with the order thade by the lower Court 
in this case. ra 


t a 
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Where parties come in under the provisions 
` of Section 308 of the Criminal Procedure 
Code and ask for the removal of an obstroo- 
tion from a thoroughfare, it is the province 
of the Magistrate to determine whether the 
roed referred to by the complainant is or is 
not a thoroughfare, and on determining this 
point he has jurisdiction to proceed under the 
provisions of the Section above referred to; 
and the province of the Jury seems to be 
merely to determine the propriety or other- 
-iso of carrying sut the order made by the 
' Magistrate on the defendant, after he, the 


Magistrate, has found that he has jurisdiction 
to make such order. Should the Vagistrate; 
however, before passing a final order come to 
the conclusion that he has committed an error 
in oonsidering the road to be a public road, 
and that he has reason to believe either from 
the evidence or from any nal enquiry 
that the road is not a public road, we think 
that he would be right in holding his hand 
and abstaining from carrying out the order for 
removal of the obstruction. This is what the 
Deputy Magistrate appears to have done in 
the present case. We think therefore that 
his order must be upheld, and the application 
rejected, 


The 8th May 1871. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. i 
BHramination of accused — Attesta- 
tion of Magistrate—Avidence—Sor- 
tions 205 and 366, Code of Oriminal 
Procedure, “a 


Reference to the High Court under Section 404 


lowe a re ee for by the 
on & reference made by t Offtciating 
Mapistrate of Hooghly. 


I ma ide that in accordance with at 
least three Rulings of this Court (Queen versus 
Chunder Kant Chuckerbutty, X W Be- 
pun p. 14; Queen versns Gora Chand Gope 

Weekly Reporter, p. 48; and Queen versus 
Gora Chand Ghose, XI Weekly Reporter, 
p. 29, the last being a Full Bench case) a ver- 
dict of acquittal by a Jury, although given in 
consequence of a mis-direction on the part of 
the Sessions Judge, cannot be interfered with 
ESN Section 404, Code of Criminal Prooe- 

ure. 


I think it right, however, to express my 
opinion that the Judge did mis-direot the Jury . 
in this case. He told them to “ exeinde 
‘t from their minds anything they had heerd 
“ relating to a confession or statement made 
“ before the Magistrate, because the state- 
‘‘ ment, not being admissible in evidence, had’ 
“ not been placed before them.” Now, Bec- 
tion 205 of the Criminal Procedure Oode 
degcribes how the examination of an accused 
person isto be taken, and how, after being 
taken, it is to be attested by the signature of 
the Magistrate, who is to certify under his 
own hand that it was taken ‘‘in his presence 
“and in his hearing, and contains accurately 
‘the whole of the statement made by the 
“accused person.” There is nothing in the 
Bection that makes it necessary to state in 
the body of the examination (as supposed by 
the Sessions Judge) that the statement oom- 
prised every question put to the accused and 
every answer given’ by him; that they were 
recorded in full and read to him, and that 
he had liberty to add to or explain his answers, 
&o. &o. The attestation at the foot of the 
examination, when duly recorded in the terms 
of the Bection, is sufficient proof that the 


of the Code of Criminal Procedure by the |‘acoused had the proper opportunities given 


ORoiating Magistrate of Hooghly. 
The Queen versus Goshto Lall Dutt. 


It is not necessary under Section 208 of the' Code of 
Criminal Procedure to state in the body of the examina- 


examination whem duly recorded in the 

Becton, te pre af ey aa cng E an 
ation, unless udge doubt» the genuineness 
of the Magistrate’s are, fn which ease he should 
take evidence on that point e examination of the 
`  spoused ee ee 
“lowed to go to Oode. 

+ 


| 
; 


Jury under Section $63 of 


i 4 “ 


to him of testing, whether what was récord- 
ed had been made conformable to what he 
declared to be the truth; and as, in this case, 
the Magistrate’s attestation is in the exact. 
words of thé law, nothing else was, as it 
seams to me, required. The statement of the 
accused, as it stood on the record, was per- 
foctly legal evidence and ought to have been 
laid before the Jury. 


© 
The Ruling in Queen versus Mussumat 
Niruni, VIL Weekly Reporter, p 49, quoted 
by the Seasions J in support of his opi- 
nion, does not, I think, apply to this case 
at all. There the statement of the accused 


e. 


18717] Oriminal 
‘of the Letters Patent makes that answer more 
forcible than appeared at first sight ; because 
I think it very apparent that the different 
clauses of the Letters Patent have been very 
inartistically framed and put ther, and in 
truth that the Letters were drawn without 
any great completences of purpose. 


But I am not even prepared to take the 
view that the Olause authorizing the transfer 
of a criminal case into this Court would be 
inaptly placed in the position which Section 29 
occupies. By the nature of Mr. Advocate 
General’s argument, he admita that the Clause 
is rightly placed for the purpose of giving 
power to this Court to transfer oases from 
one local District Oourt to another District 
Court. If that be so, I see nothing inapt 
in including in the same Section a power to 
transfer to this Court. If the power to trans- 
fer to this Court is needed at all, it is needed 
for reagons amongst others which would ren- 
der it right and proper to transfer cases from 
one local Court to another. 


If such reasons existed for the transfer 
from the district of the 24-P into 
another district, why should the power to 
transfer it into this district for those reasons 
be absent? It seams to me to be quite unin- 
telligible. For instance, to take the case given 
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have the power of transferring tho trial of ori- 
minal cases from the Oourt of the 24-Pergun- 
nahs to any other district of Bengal upon 
grounds of convenience, if convenience ex- 


Li 





The prisoners were tried and convicted at the orimi- 
ee ae Court before Markby, J. but 


e prisoners’ having 
of law REE moved in 


on ke tre dag Oh the potnss vesreed = i 


Peacock, C. J —U the two questions whioh hare 
oy ari un doubt. 


The first relates to the answer given to ths police 
constable when he arrested the prisoner. 
did not amount to a confession af 
statement of facta, which, if true, shewed that the 
prisoner was innocent. It was not a confession obtain- 
oi under an inducement of hope or fear. The only 
objection to the statement being admisslble in evidences 
is, that it was made in answer to a question which was 
put by the police offloer. 


The osses this subject in England ars confilot- 
AAA a 
ma ya acewer to @ quas ut a 
pollice officer are admissible in evidence. oe 


In eee 
. Justios Erle refused to admit as evidence 


by the late Chief Justice in the case of Wobo- | pase 588, 


deep Chunder Gossames,* that this Court should 


* The 8th April 1868.f 
Present ; 


Ki.. 
W. Markby, Judges. 


The Qneen sees Nobodeep Chunder Gossames and 
others. 


The Hon'ble Sir Barnes 
the Hon'ble J. P. Norman 


Tko Standing Counsel (Eglinton) for the Crown, 
Nowmaerch ead Woodrofs far the sooused. 
TH acoused in this case were committed for trial on 


by Plan Deputy Magistrate of Baran and 
Justis the abo amied ha domed fot 


an answer given a r tos ut to him 
By o ant ae o ef Justice 
Wilda is to be found in the oase of the Queen and Pettit 
in the tth Volume of Cox's Criminal Cases, page 164. 


are admalessble; and it may be remarked that m that 
case the answers were held to be admissible, though the 

peisoner had not been 
In the case of the an 3 Foster and 
ustioe Mellor that 


a confession mage a prisoner in answer to a ques- 
than pat to him by a pollos offloer was admissible, 


A similar dedision will be found in I Moody's Grown ` 


Caseg, 27, in which it was beld that a confession . 
obtained without threat or promise from a boy14 years 


®°. 
mM 


seer 
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isted, and yet should not have the same power 


to remove the case into this Court across 
Circular Road, even though the reasons of 
convenience were ten-fold stronger. It ap- 





old, by questions put to him by a police offiver in whose 

y the boy was ona charge of felony, and wien 
the boy had no food for nearly a whole day, was 
properly received as oavidence against him. t Tes 
held by mx Judges to three upon a polnt reserved. The 
majoiity held that the confession was rightly received, 
as no threat or promise had been made. 


Mr. Justlos Mellor in the oases of the Queen and 
Mick, to which I have :eferred, rema that many 
Judges would not receive the evidence, and that he 
highly disapproved of the course which the police 
offloer had adopted in asking questions. 


Having these contradictory decisions before us, I 
should be disposed to act upon the decision given in the 
caso reserved, even if it were not borne out by every 
principle of common sense, 


If an inducement is held ont to a prisoner to make a 
confession by telling him that he will be better off if 
he makes a confesafon, he may be mduoced, if he knows 
that clroamstances are strong to lead to a presumption 
of guilt, to make « confession, although he is innocent. 
There may be reasonable ds t the admis- 
aiid ob R ER tidaah per ne it would be 
better to admit it and to leave thoes who have to de- 
termine as to the gullt or Innocence of the ner to 
fudge of the weight which ought to be attaohed to it 


The object of the criminal law is to punish the guilty 
for the purpose of deterring them and others from com- 
mutting offences. The object of the law of pens 
including the law of evidenoe, is or onght to be that 
innocent sbeall be protested and the gullty punished. I 
cannot, therefore, agres at all in the remarks of Mr. 
Justios Mellor, and in the expression of his disapproval 
of the conduct assumed by a- pollos offcoer in asking 
questions, provided he does not hold out hope or fear 
as an inducement to confesa. 


Some eases have gona to the extent of saying that a 
statement 1s not admuissfbie, if rt za obtained by telling 
the prisoner that he had better tell the truth. For my 
own part, I cannot ses objection to telling every 
man thet he had better tell the truth ; but that fe very 
different fiom telling a man that he had better confess, 
T you do not know whether he is innocent or 

ty. . 


Though It hes been held m some oases that oonfes- 
sions obtained by -r questions are not admissible, 
and al law is said to be the perfection of rea- 
son, it has distinctly ruled in England, and I be- 
Leve without a dimentilant volon, thet oonfessions 
obtained by artifice or deception are admmanble. There- 
fore, where a confession was obtained by « person who 
took an oath that he would never mention what the 
prisoner told him, the statemont made, when disclosed, 
was held to be admissib1&, 


Bo, where tt appeared that one of the prisoners had 
made a statement to a constable whilst he was drunk, 
and it was imputed to the constable that he bad givan 
bim Hquor to cause him ‘to be so, the statement was 
held to be admisible in evidence against the prisoner, 
the statement ndt having been made under the induce- 
ment of hope or fear —See the cases collected in Rosove 
on Evidence in Orimina! Cases, p, 47° 

It ìs high time I think that we shoulg deside acoord- 
ing to principles which are founded in reason and good 
senso. J therefore hold that what the prisoner sald tn 
answer lg questions put to him by the police officer was 

+ 


r 





pears to me that there are classes of oases in 
which the transfer of criminal trials to this 
Court might require to be made upon grounds 
exactly mmilar to those which would justify 


admiembis, no threat ar deception having been used or 
any false hope held out. 


The other question remaining is, whether statements 
made in answer to questions pat a Jastice of the 
Peace or a Magistrate are admissible against the pri- 
poner. 


I do not wish to Ai this question upon any technical 
ground, Section 202 of the Code of Oriminal Proce- 
dure seys that it shall be in the discretion of the Magis- 
trate, from time to time at any stago of the enquiry, to 
examine the accused person and to pat such questions 
to him as he may consider necessary, and it shall be in 
the option of the accused person to answer mich ques- 
tions. It does not appear whether Air Ryland was act- 
ing as a Deputy or in his character as 
a Justioe of the Pence, when the charge was first 
brought before him. I have noo doubt that an- 
swers given by a piisoner to questions put by a Ma- 
gistrate under Section 202 are admissible in evidence, 
although the Magistrate may omit to mform the pri- 
soner what the Jaw isand that he fs not bound to answer 
the questions. I apprehend that any statement whioh 
is made by a prisover in answer to such a question is 

ible against him, not only in regard to cases 


to other offences of which the prisoner might be charged 
in another Court, 


For instance, if a prisoner were apprehended at How- 
rah upon a charge of murder at Howrah, and if the polio- 
man should say “when the prisoner mw me coming up 
dressed as a polloe offcer he immediately ran away ,"— 
payee the Magistrate should ask the prisoner, “why 

you run away when vou sew a police officer,” and 
he were to aay “I had stolen some money from A Bin 
Calcutta. I had just crossed the ferry, end when I sew 
the policeman coming up I thought he was going to take 
me into custody for stealing the money and. therefore 
I ran awry.” That statement being made in answer to 
a lawful question put to him by the Magishate would, 
I have no doubt, be evidence again«t ihe prisoner, if he 
were acquitted of the murder and indicted at the ses- 
sions in Calcutta for stealing the money. 


I bave no doubt, therefore, that what the prisoner 
said to the Magistrate would in this case be admissible 
against him, even if the questions put by the Magistrate 
were put whilst he was acting In his character as a 


Bat, as I said before, Ido not wish to put this case 
upon a technical ground; and I will assume therefore 
that Mr. Ryland was eoiing throughout asa Justices of 
the Peace for Bengal with reference to an offence com- 
mitted in Calcutta. 


There is not much difference as regards the common 
sense point of view between statements made in answer 
to dre put by Mr. Ryland as a Justices of the Peaoa, 
and statements made in answer to questions put by the 
police offloer, assuming it to be trus that the statements 
were made. There would howaver, be this difference 
that when the questiona were pat by the@lagistrate, the 
prisoner might have belia thet the te had 
the same power to oompel him to answer questions 
as ho would have had with regard to a witness; that 
therefore it may be urged that the Magistrate ought to 
have explained the law to the prisoner and told him that 
although he asked the auaa the prisoner was not 
bound to answer them, 
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the transfer from one Mofusstl Oourt to 
another. And if so, it does not seam strange 
that the power to transfer a case into this 
Court should be included in the same Section 
as that which gives the power to transfer cases 
from one Court into another. 





In the and Wilson, I Holts page 597 
it was held by Chief Baron Richards t the examin- 
ation of a before a Magistrate who axamıned 
him asa om, although he held out no threat or in- 


ducement, sould not be used as evidence the pn- 
soner. The Judge mys—“ No matter whether the pri- 
BONET Was EWO OF nee examination of itself Imposes 
an obligation to speak 


truth” B the prisoner in 
this case was ignorant of the law, aid belisved that when 
the i sskod him these questions without telling 
him that he was not bound to answer, he was under a 
legal obligation. to the truth when the law allowed 
him to be silent. Magistrato did not deouve him 
nor did he use artafloe ; and if artifloo or deception would 
be no legal answer to the of the’ statements 
against the prisoner, why should the statements ba 
re, because the oruitted to tell the 
ner what the law was? There was no torture 
used,——no threat of punishment, and tf the prisoner 
answered under a belief that he was bound to speak the 
truth, it appears to me that there is no injustice in 
him the answers which he made under 
that . We are not to infer that the prisoner sald 
what was not true, boosuse he erroneously believed him- 
self to be under an obligation to speak the truth. Even 
if what the presoner had stated amounted to a cenfes- 
sion of guilt, it would be very different from a confes- 
gion made onder an inducement of hope ar fear, beonuse, 
as I have already remarked, a n made under 
an mduoement held ont to make a confession may be 
made falecly by a prisoner under a belief that he will 
benefit by it. 


In the King and Ellis, 1 Ryan and Moody's Reports, 
. t the examination 
ustlos held that th inati 

a prisoner charged with felony taken without threat 
Sr OMe) ty ume S eee Sone 
H to Starkie on Evl- 

and Wilson to which 


For theses reasons, I think that the statements made 
by the prisoner ın answer to the questions put by Mr. 
Ryland were edmiamble against him, 

The decision of Mr. Justice Phear was made during 
a trie] and without fall argument upon the whole ques- 
tion, and sch paced oc gtr toe fh the authmities 

baler ig ele were brought to his notes 

as 


f 
! 


I to add a few words on a point which escaped 
me It was said that on the second ocoasion, when the 
Magistrate Informed the prisoner that he was not boand 
to answer the questions, he informed him that if he 
objected to answer that fast would be noted. It was 

tended in ent thet that amounted to a kind of 


noted. Magistrate by: telling the prisoner he was 

not bound t@answer, without that, if he object- 

cia aa onl Ga taken, “tent Mate aAA ake 

paa (e decline to answer the question, when the 
Q 


his dealining mi have raised dioe 
to might a preju 


Normas, J., concurred, 


But then it was urged that Section 13 of the 
Letters Patent does give express power to re- 
more acivil case from a Mofussil Civil Court 
to this Gourt for trial, in words altogether 





Markby, J.—I only wish to add afew words If 
this matter hed now to be discussed for the first time. 
I should have concurred with the eminent Judges and 
writers on the Law of Evıdenoe, who have expressed 
the opmion that the rule which excludes statemonts 
made by prisoners to police constables or Magistrates 
ought never to have bean estabHshed. I think it would 
have been better to have left the whole to the Judge 
or Jury. including the circumstances which go to 
detract from the value of the statements, and leave 
them to judge of the value of the statements. The 
oases are sO various that ıt is impossible to ground on 
them any general rule of axclomon, which does not 
exclude many statements thot ought to be received, or 
admit many thet are worthless. If is too late now, 
however, to discuss the walidity of the rule. 


The rule I take to be this, that statements are exclud- 
ed if made under any threat or inducement of a tem- 


poral nature held out by a person in authority. If 
not of a temporal nature they are admissible, and 
simflarly if not held out by a person in 


authority. It 
is doubtful whether the threat or inducement have 
reference to the charge, ieee 


in this case fs whether statements b 
made first before a Police Constable, and 
before a strate, In answer to 


wherever the Judges have an on after 
deliberation and argument they have held aoe I 
should not for a moment an hasty expression fall- 


ing from the month of a Ju 
against a deliberate 


oo In Englan en we hold that 
questions put by « Polloe Constable or eee are 
not to be presumed to be under such a threat 


y 8 
preliminary 


te Se 

to be made by the Magistrate at Serampore; and se- 
condly, that yo proper evidence had been given of a 
core cna ee the trial of the 
Court, an acoordingly the learned Judge who tried 
the oase shoald have directed the 


quitted. 


te 
Ld 
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whatever may be its proper extent, is Tew 
tionably remedial in its nature; and I am 
disposed to think that this Oourt, the highest 
Court in this presidency, ought not to decline 
a remedial power which the words of its 
Letters Patent apparently give it, without 
the strongest possible grounds for thinking 
that these words were not intended to mean 
what they apparently do mean. But there is 
much in the Letters Patent, or perhaps I 
ought to say omitted from the Letters Patent, 
which leads me to think that any ment 
drawn from the existence of Section 13 
must be taken with very great qualification. 


It to me, howerar, the best construc- 
tion t I oan to Bestion thet the Court 
to ex- 


erolec it, of transferriig trial af oriminal 
offence committed in Caleutts to a Mofus! Gourt which 
is otherwise oom to try it, oœ to direct the trial 


petent to Investigate 1t” does 
include competency as regards local j 
only competency regard to the offender, ths nature 
of the offence, and the p 


For instance, the Court could not transfer te the 
Judge of the 24-Pergannahs the trial of an offence 


because the Semionas Fudge of the M-Pergunnahs oo 
had 


not have tried the offender even if the 


committed in his own jurisdiotion. vaha could not 
transfer to a i in the M the trial of 
any offence which by the terms of the Code of Criminal 


rat neal Jordison. 

If we hold that the Court can transfer the investiga- 
ton of a case committed in Calcutta to a Mofussll 
Magistrate otherwise competent to make the prelimi- 


it” are this Section in such a manner that 
I think that if the Court has power to transfer the 
investigation, it has also power to transfer the trial. 

It might be inconvenient In many cases if the 
Court had not this power. Suppose two men were tn- 
proce o g a a forged note, and the 
evidence tended to show that the forgery was committed 
on one side of road in the di of the M- 


Court, and &o have the question as to the furgery and 
the uttering tiled by the same Court, 


It might be convenient under certain elroumstanoces 
that if an offence abould be committed in Caloatta and 
the prisoner should escape and be ht in some 
district in the Mefussll, to allow the to of the 
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Section 13 provides for but one portion of the 
Civil Jurisdiction, as compared with the 
other portions of the Oriminal Jurisdiction 
which are dealt with by Section 29. Section 13 
is confined only to the removing civil 
suits for trial; Section 29, on the other 
hand, in one comprehensive set of worda, 
eaten for the transfer of criminal cases 





district in whioh the offender was caught 
The of the Section, 


i 


) 
+ 


havs no evidenos of ths fact, 
that 


f 
BS rr 
we 
re 3 
i 


‘ 
j 


It is unvecessary for the Court to determine 
they can take Judicial notice that Mr. Ryland 
Justico of the Peace for or whether the 


: 


He 


if 
Chis 
that the 


: 

a 

i 

B 

5 

4 

g 
EEE 


Justice of the Peace of Caloutts the 
havi 


the prisonors, Court 

by law take judimal notice that 

Justice of the Peace for 
ted him themselves. 


6 the point, I should hold that t 
take judicial notice of 
or waa not a Justios of the Peace for Bengal 


had ieeued, as it has in fact issued. In fact, I hold that 
Coin i Dy re T da signature and it 
would be monstrous to hold that I eannct take judicial 
notice of its existence, 

Bat it is not n to the question, for 
Tage alfeady bald that kia Magica’ of Serampore, 
he might have had power on him to make 
the vestigation ; and, $ s, he would bea 
Maclarate be the power to the charge. 


preferred 


r ada 


d of dè- 
red by 
le 
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The Sections, therefore, do not, in my opinion, 
admit of being closely oom And fur- 
ther, that which is left ont of Section 138 
and does not appear anywhere else in the 
. Letters Patent, is nevertheless teken to bea 
power belonging to this Court and to lie with- 
in its jurisdiction. I mean the power to 
transfer civil cases from one district Oourt 
to another. This Court obtains that power 
under the general representation which it, 
£0-to-speak, makes to the Budder Oourt, and 





hi have had the power of making the preliminary 
ried conferred upon him, TERS the charge 
or the caption should not show upon 
that that Jurisdiction bad been conferred. 


In the oase of Knowldan and-others against the Queen 
A caee arose with reference to 


eo the a5 ond a4 View Ohanter 17 
VoL the 28 and M 
33, p. 219; $ Best Bection 1. That statute enacted 
P that no bil A amas E 
among g 
oca, shall be Fpa vale any Grand Jury 
unlews such indictment be ic or 


17, Section I, hes not changed the casentials in the 
offence charged or the tribunal whioh is to try 1t, but 
has Introduced proviso a limitation on the general 
authority of the d Jury, ets, thet bafore a bill is 
presented to or by certain preliminaries 
shall be And ths question is whether 
it should be averred in indictment that these 
have been with, or should be lett 

to the J as a question of fact, Whatever is 
part of the must be found by the Jury, and 
whatever is matter of title ls to be found by the Grand’ 
eral 


that power was given to the Sudder Court by 
the Civil Procedure Code ; so that Bettion 18 
and the Letters Patent are very defective, if 
it were intended that all our powers should 
be found in the Letters Patent—defective, that 
is, as rogards civil matters in an important 
particular which is supplied by Section 29 
with regard to criminal matters Or else, 
that which is put in Section 29 with regard 
to criminal matters is there of design. If 
the one is a defect due to inattention of the 


neccessary for the to state that Mr. Eviand was 
empowered by this C to make the prelimmary m- 
vestigation. 


But aven if that case is not asufficient authority, I 
apprehend that the only proper course would have been 
oe pee ee eee Meee 
Ryland had no Juriedistion; or to plead the want of 
jurisdiction if the prisoner wished to have the fact 
tried by a Jury, or if the objection had appeared on 
the face of the record to have raised it by demurrer. 


It fs maid in Chitty’s Criminal Law that “the omis- 


the 


as this isa Court of superior Jurisdiction, 
i ta Pe Act 
ulre the o making the 


to state the j on under which he is acting, . 
and Bection 6 of that Act it ls enacted that upon 

recorded as aforesaid (that ts, by the Oleck of 
the committed to custody or held to bail 


) parsons 
shall be deemed to have bean brought before the 
Court in due course of law. High 


Looking et all these grounds, it appears to me that if 
the indictment ought to set forth in thé on the 
facts which oomstituted the juriuliction of offilar 
who made the charge, ths omission of stating that 
which to be presumel, and which might have 
bean ased by the prisoner by pleading to the Jurledio- 
tion or by motion to quash the charge, would bea mara 
formal defect which under the visions af Section 
41 of Acs XVIL of 1867 ought to be taken by demur- 
rer, and not by motion in arrest of Judgment, after the 

hes pleaded to the charge and thereby admitted 
the jurisdistion of the Court to try kim. 


That Seotion enacts that every objection to an Indist- 
went for uncertainty or for any formal defect apparent 
on the face thereof shall be takan by dem 
to quaah such mdlotment before the Jury shall be sworn, 
and not afte wards, and ever: Court before which any 
objection shall be taken by demurrer or motion to 
quash for any formal defsot, may, if it be thought neses- 
sary, cause the indictment to be forth with etin such 
particulars by soms officer of the Goart ur other person, 
and thereupon the trial shell proceed as if no auch do- 
feet had appeared. 

If the objection had been taken in this case that Mr. 
Ryland’s jurledictlon did not appear on the face of the 
record for want of the Court authorizing him as 


4 
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framers of the Letters Patent, the value and 
weight of the argument from Section 13, 
which depends altogether upon a supposition 
ews of the Letters Patent, is 

materially qualified, And if that which 

1s inserted in Section 29 is put there inten- 
tionally, itis very important to observe that 
Section 29 is a re-production of Section 35 of 
the Criminal Procedure Code with a certain 
omission, So it stands thus : that the framers 
of the Letters Patent did not think it desir- 





to make the preliminary abt one erage th 
Court t have made an enquiry into the faot ; and if 
they found that he had that authority con- 
ferred u or that he was a Justice of the Peace 


pon him, 
for the whole of aid therefore might have 
investigated the charge without such authority, the 
Court might hava ordered the caption of the indictment 


the jurisdiction. Dut it appears 

all the facts which constituted cage ia 

that Mr. Ryland was Justice of the Peace 

for Serampore, Instead of a Justlos of tha Pence for 
udgment. 


Bengal, is no ground for arresting the j 


It appears to therefore, that the prosent is ons 
of those objections which tend to defeat 
i EET ee 

ls compelled to do so by law. am of opinion that 
the learned J was right in tO pam sen- 
tence and not to the objection and arresting 
the judgment, w unless we believe that the Jury 
was wrong in whioh they ood, could 
only have led toa verdict of eti 


It appears to me that there is no foros in the ohjes- 
tion and that the ] ent must stand. The ov 
will be 


to me 


prisoner doss not get the 
I Eun te dost 
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able to put into the Letters the enactment 
relating to the transfer of civil suita, 

inking it sufficient where it stood in the 
Civil Procedure Code; but at the same 
time thought it to bring the cor- 
responding enactment from the Oivil Prode- 
dure Code into the Letters Patent, making 
an alteration in it while they did so. And if 
that be the true version of what took place, 
the alteration is surely very significant. Sec- 
tion 85 says :— 





e | march thet in order to a valid oonvistion under Act 


Lobra Tada at Gis Peara ceo Si aUa bavice 
£ o ores irate 
ba to prefer that chargo. 
proposituon of bir. Newmarch 


vestigation at Serampore, of a oe 
prisoner who hud been arrested in Caloutta for a orime 
alleged to have been committed in Caloutta, 


Iam not prepared to say that the rule laid down in 
iden sorsas The Queen is suffictant to dearde the 
case now before us. 


wap foment aa, ect 
wo 1 as wat 
—" By the T2 and 28 Vict. O. 17 8. 1, no billof indictment 
for certain offences be ted or fonnd 


by the Grand Jury, unless some ons of certain conditions 
have been red, Held that it was not necessary 
that the ormanos of any of these conditions should be 
ayerred on the faoe of ths ladka or proved before 
isi Haruto e and. Nene 755, ond 

e 
ahap A I Moo. Or. O., 407, were cited for 


case, the indictment was presented by an 
authority, vis, the Grand Jury, which had 
diction. In the present casa, if the facts are as 


special powers, becanse without suvh 
eviionce it would aecean that ths eek 


charge was erred 
by an officer not having Jurisdiction, is 
Apart from Act XII of 1 E the er. desired 
to take the objection that had not 
been. #0 ered, I think he oo not have dona 
so on his under the plea of not guilty. The 
objection does not show thet no offence had been 
committed of which this Court had furlediction, and 


78 Criminal 
“Tt shall be competent to the Sudder Oourt 
to order the transfer of any criminal case or 
appeal from a Oriminal Court subordinate to 
its authority, to any other such criminal 
Court of equal or superior jurisdiction, or to 
order thnt any offence shall be enquired into 
or determined in any district, or division of a 
district, other than that in which the offence 
shall have been committed, whenever it shall 
appear to such Budder Court that such order 


k 





e King verms Johnson shows that a plea to the 
jioa would have been bad, because it would not 
and could not have shown any other tribunal before 
which the prisoner ought properly to have been tried. 


It is raid that the Crown was bound to prove or was 
boating dreary ig selge Sahl ani order had. 
made directing 


the tranafer of the conse for the 
a reel 


The Sth Section of Act XII of 1865 provides that 
Magistrate, who yet commit 


the 


amend the and directs that the 


The effect of this 6th Neotion is that ifa person ls 
committed for trial before the High Oourt for an offence 
committed, or which was by Law so dealt with as if it 
had been oo within the local 


by 
the to be deamed to have 
High Court in dus course of law. 


the 6th on, and the learned J 
accep Hog end reae AE TECG A oase stood. 


E adin of judgment, I think thet there was not 


ground for fe moring in arrest of Judgment, because 
ihe Ly error ie EA appear on the 


k 


e. 
s 6 
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will promote the ends of justice or tend 
to the general convenience of the parties or 
witnesses.” 


The Olause, as it appears in the Letters 
Patent, does not contain the words ‘‘ subordi- 
nate to its authority” in the first part, or the 
word “ such” in the latter part. Had these 
words been contained, they would have exolad- 
od this Court from the category of superior 





Pa oe ne routri of ius ; it was for -tho 
prisoner to rebut it and show that charge was not 

rightly instituted ; and he has not pele But if we 
ego Int aha i hey 1a alent Br aE hac 

the hand of the a oker the Court, 
that an order was mado oo aean 
enquiry should take plaoe the Magistrats of 


It has been urged that Clause 29 of the Letters 
Patent does not gtve to the High Oourt abides 
sucha direstiðn as to the prali veadigedlon: 
‘Phe first branch of that Cikao refers to te transfe: 
of criminal cases second branch 
om wera the “Court to give directions aa to ltiog 
prel anay lava Ueo. 


(His Lordship hero read the Clause in question). 


ie date et a entiraly failed. The 

result is that in my judgment, whether Mr. Ryland 

was a Justice of the Peace or not, there is no reason 

a 

on gro oan~ 
unassailable. 


Upon the point whether we can take judicial notica 
ina Justloe of the Peace for Bengal, 
—< ur records show that he is so. 


Ge Gn a ea wubjest to 
bor thal to 


and on- 


seal of the Court and the signature of the 


It seems to me plain that we cannot but 
bial ale Oy end peta and our paced Ay 


trates, t Hagia- 
he tog “rightly, and I do 
s ground that he was also 
Orisse. 


for Bengal, Bohar and 
substantially with the Chief 


not rest my eee 
a Justice of the Peace 


convenience, if on every trial 
pie y a o ee a tougi before the 


I therefore think I was right at tha trial i refusing 
to leave to the Jury ory any question eee 
Magistrate at Serampore had been duly ath 
the preliminary enguiry. 


hs to the motion tn arrest of Judgment, T 
construstion w has been pat upon 
SE 39 of the Chartes by the diet Justice. 
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Courts referred to in Section 29; and therefore 
reasonable inference from the omission of them 
is that this Oourt was not intended to be 
excluded. 


It is no doubt singular that if Section 29 of 
the Letters Patent does confer the general 
wer, which I think it does, Section 24 should 
ve been put into the Letters Patent, 
inasmuch as it appears to be little other than 
a particular instance of that general power. 
Th aclaes however, provisions even in that 
Section, which under a mice discrimination 
might dered rary ae the S > 
given, prevent it from being strictl 
ioular oase as that to which eee 
However this may be, having 
oom leteness of drafting 
in the Letters 
Patent, I do not think that even the presence 
- of such a provision 
should be allowed much weight in the 


arguments which I have already dwelt upon 
at some considerable length. 

And lastly, we have the express 
the late Chief Justice, the present Oilenting 
Ohief Justice, and Mr. Justice tis "Markby ie 
Ni Ohunder Gossames’s case, all concour- 
ring in down that this Court does, under | o 


Bection 29, possess the jurisdiction which is 
now invoked by Mr. 


A the opinion of these three Judges, because 
the question whether or not this Oourt 


possesses the power, is one, I a d, of 
the greatest importance to the im 
of justioe in 


T e eee whioh this 
application is principal grounds 
upon which the application is based seem to 
me to be shortly these, namely :— 


1. That in substance, all the numerous 
charges preferred against the prisoners are 
allegations of criminal aots and conduct com- 
ee and exhibited at Calcutta, not at 
a 


9. That the course of the prosecnu 
whether intentionally or not, has bean unfair, 
aad thal theaslasticn of Paina eg aflos, Ge 
certainly calculated to prejudice the prisoners. 


3, That the oase against the prisoners has 
dis being, put together by an orga- 
of police agents who have had their 
at 


hrc and are using improper and 


been, an 
je 
Aisi aac to attam their object. 


as that of Section 24 


tion, se Ry ae afford us any 


Rs That the effect of the of 

oy is to create at Patna such 

got dread and insecurity among per- 

stoop ot Trad upon to give testimo- 

ny there in the matter, as will prevent a trial 

held in that place from being fair, impartial, 
and satisfabtory. 


6. That several of the material witnesses 
for the defence refuse to go to Patna to give 
evidence, 


6, That dificult points of law are likely 
to arise at the trial. 


Theee taken together did appear ee 
sufficient cause why the trial 
should be held in the superior Oourt at Oal- 
outta rather than in the Sessions Oourt at 
Patna; and as the affidavits filed by the appii- 
cant were undoubtedly strong enough to 
make out these grounds prend faote, the rule 
was issued by this Court. 


In answer to this rule the prosecutor has 
filed affidavits denyin enying, toa very ex- 
tent, the stetements of the applicants relative 
to the conduct of the prosecutor and behavi- 
our’ of the Police. I do not think it right 
ow we should expreas anything in the shape 

pa het decision on the many issues of 

us raised between the parties, or com- 

pare the relative truthfulness of the different 
TOS on the one side and on the other, 
because we can hardly do this without giving 
grounds which enid probably 45 lat the 
at the trial. It seems to be now sufil- 

cient to say—to state very generally—that 
I have considered the eee on both sides 


with the gravest seers Gale BONE- 
ble of the w must pr need be at- 
Si 


tached to the ts employed by 
Mr. Ingram, and I feel much the absence of 
former decisions of the point, whieh might, 
in so gravea matter as afford the valu. 
able guide to a proper exercise of the discre- 
tion of the Court. It appears to me that in- 
stances drawn from the practice of the Court 
of Queen’s Bench in England with Teferen.ce to 
the granting or withholding of writs of sertio- 
rers to bring up an indictment from en inferior 
Court are not near eneugh—not nearly par- 


In 
may say is drawn eo ams ahd 

a not class population, 
There is en ae risk that the im- 


be affected by existing causes of popalar fogl: 
: eget to 
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tried. And then the verdict of this body is 
final without appeal. Any risk of miiscer- 
riage of this kind by such a tribunal, if it is 
to be prevented, oan only be prevented by 
removal to a better or leas prejudiced tribunal 
for trial. Hence, a comparatively small cause 
may possibly be found inducing the Court of 
Queen’s Bench to remove criminal cases. in 
England, which might not be sufficient to ren- 
der a removal necessary or justifiable under 
a different kind of procedure. ) 

In the present case the prisoners will be 
tried at Patna by a Judge ‘amisted by Asses- 
sors of intelligence and of respectable inde- 
pendent social position, and an appeal from 
the decision of the Sessions Court will lie to 
this Court, beth upon fact and law. Bearing 
this in mind, I think the affidavits put in on 
behalf of the prosecution do appear so far to 
displace the case set up before us by the appli- 
‘ cants, as to remove the grounds for supposing 
Se ee aves fair and impartial 
trial at Patna. 


There remains, perhaps, on the feoe of 
these affidavits themselves, enough to indicate 
that there has been along continued and 
xealous activity on the paertof the Police in 
procuring witnesses in support of the prose- 
oution, such as may not possibly be without 
an effect upon the character of the evidence 
upon which the Sessions Court will have to 
act. 


But although for this reason more than com- 
mon care will be required for the proper trial 
of the case, I do not see in it sufficient 
cause to justify our coming to the conclusion 
that the Sessions Oourt at Patna is not oom- 
petent to exercise the requisite care. 


_ Finally, it appears to me that it is not 
likely that pointa of law will arise in the 
course of this trial, such as the Sessions Court 
cannot satisfactorily deal with; and in saying 
this I bear in mind that should the Sessions 
Court by any misfortunes err in this matter, 
i aa right afterwards in this 


On the whole, then,T think that the appli- 
cants have failed to show to this Court that 
it is necessary to promote the ends of justice 
ee a tangal asked for should or- 


_ Macpherson, J.—The questions to be de- 
cided on this rule are, whether the High 
Court has power to order this cas to be trans- 
ferred to itself for trial; and whether, if 
this Court has this power, it ought to exercise 
T in th particular case. 


- 
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I confess, I think, that there is great force in 
the argument of the Advocate-General as to 
the power of tranaferring criminal cases to this 
Court from a Court in the Mofusil; and it 
may be, that if the matter wore res integra, 
I should have adopted the view for which he 
contends. I am, however, unable to discover 
anything which actually excludes that inter- 
pretation of Section 29 of the Letters Patent 
which gives this Court power to transfer cases 
to be tried by itself in the exercise of its 
Original Oriminal Jurisdiction. Indeed, I 
mast admit that on a perfectly fair, reason- 
able, and unstrained reading of the words 
used, they do bear that interpretation. 


This being so, I find that a Court consist- 
ing of three Judges (Peacock, O. J., and Nor- 
man and Markby, J. J.,) have held expressly 
that the High Gourt has power to transfer a 
criminal-case to itself. -This was in the case 
of Reg. vs. We “Ounder Gossanes (1 
B. L. Rep., 81, Criminal) desided in April 
1868; and the decision was given after formal 
argument of the question, though the judg- 
ment of one at least of the learned Judges 
turngd more ‘espedially upon another point. 

Wi 

Under these circumstances, I am not pre- 
pared to say that I differ from my learned 
colleagues, who now ere clearly of opinion that 
Section 29 does confer this power on the 
Court. At the same time, I must add that 
I think that the language of Seotion 29 is 
ambiguous, and might fairly have been con- 
strued in the more restricted sense which the 
Advocate General would put upon it, and 
which the position of Section 29 in the 
Letters and various of the provisions of the 
other Sections of the Letters, would seem to 
indicate that the framers of the Letters Patent 
intended should be put upon it, 


I concur in the opinion that sufflaient 

grounds have not been made ont to justify the 

igh Court in transferring this case for trial 
ore itself in Calcutta. 

The cases referred to as ahowing the circum- 
stances under which a criminal case may in 
England be brought up by certiorari for trial 
in s superior Court, appear to me to have 
little or no applicability to the present matter. 
In England there is, I may say, practically 
no ed yeaa ac gre merge: SOY 

the Court whi ies it,—no remedy for a 
a iage of justice. From the Aecision of 
the Patna Court, if it tries this case, there is 
an appeal to the High Court on both facts and 
law. In my opinion, therefore, the mere pos- 
sibility or probability that difficult questions 
whether of law or of fact will arise, ls no 


+ 
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reason for transferring a case under Section 29. 
For, in the event of a miscarriege on the 

of the Mofusel Court, a sufficient remedy is 
provided in the right of appeal to this Court. 


A very much stronger case must be made 
out to justify us in transferring a case to 
this Court, than would in oe ARS 
the removal of a case by certtorari. For the 
effect of a transfer under.Section 29 is wholly 
different from the effect of a removal under 
a oertiorars. In England, a caso brought 
upon certtorart is tried in precisely the same 
manner before the superior Court os it would 
have been tried if it had not been removed 
Here a case transferred to this Court is tried 
under a procedure wholly different from that 
of the Mofussil Court from which it is trans- 
ferred. While such a transfer in England 
involves change only of place of trial and 
Court, here it involves change of place of 
trial and Oourt and also of procedure. 
I may add that the transfer of a uriminal 
caso to this Court may involve turther 
very substantial changes in the personal 
status and privileges of the accused, and of all 
others who come from the Mofussil into 
Caloutta for the purposes of the trial. To 
obtain the benefit of these changes is one of 
the avowed and principal objects of the pre- 
sent application, 


Section 85 of the Oriminal Procedure Oode 
gives the High Court power to order the 
transfer of a criminal case from one Oourt in 
the Mofuæil to any other Mofussil Oourt of 
equal or superior jurisdiction, whenever it 
shall appear ‘that such order will promote 
the ends of justice, or tend to the general 
convenience of the parties or witnesses. ”’ 
Considering the great differance which exists 
between the effect of a transfer from one 
Mofussil Court to another, and the transfer 
from a Mofuseil Oourt to the High Court, 
it appears to me that it is under Section 36 
of the Criminal Procedure Code, and under 
that Section alone, that thia Court ought 
to order the transfer of criminal ceases fro 
one Oourt to another, except in very special 
cases. The excepted cases would comprise 
the class indicated by Sir Barnes Peacock 
in his judgment in Nobodeep’s case, 4. o., 
cases in which the transfer is n in 
order to avoid the trial of what is subs- 
tantially but one issue more than once in 
different Courts with different jorisdiotions. 
They would also include cases in which it is 
clearly made out that there is a substantial 
doubt as to whether the accused can have a 
fair, trial elsewhere than in Calcutta. I see 
no reason, on the materials before me, for 


entertaining any such doubt. I, therefore, 
think the rale should be discharged. 


Hooksrjeoe, J.—I concur with Mr. Justice 
Phear in holding that the High Court has 
the power to direct the transfer of any ori- 
minal case to itself, and to try the seme. It 
cannot be denied that the Letters Patent give 
the High Court much larger powers and more 
extensive jurisdiction than those by 
either the late Sudder Court or the Supreme 
Oourt. Section 29 of the Letters Patent of 
1865, I think, gives the power to the High 
Court to remove a criminal case from any 
Court to any other Court including itself. 
The Sudder Court was only a Court of Ap- 
peal; and it appears to me, therefore, that 
the Legislature in 1861 never contemplated 
that the QOourt should try and determine 
criminal cases as @ Qourt of Original Ori- 
minal Jurisdiction. The language of Bection 
85 Aot RXV of 1861 is as follows :— 


“lt shall be competent to the Budder 
Court to order the tranafer of any oriffinal 
caso for appeal from a Criminal Oourt, swb- 
ordinate to sts authority, to any other suoh 
Criminal Court of equal or superior jurisdic- 
tion or to order thet any offence be en- 
quired into or determined in any other dis- 
trict, or division of a district, other than that 
in which the offence shall have been com- 
mitted.” 

The language used in Section 29 of the Let- 
ters Patent of 1865 is quite different. It 
does not use the words “ from a Criminal 
Court subordinate to the authority of the 
High Oourt,” and also omits the word 
such.” On the contrary, the Section says 
“ to any other Court of equal or superior juris- 
diction.” That the High Court is a Court of 
superior jurisdiction to thet of a Sessions 
Judge, cannot, I apprehend, be denied. I 
cannot see how it can, therefore, be contend- 
ed that the High Oourt, which can transfer 
criminel cases from the Oourt of one Sessions 
Judge to that of another (which is a Court 
of equal jurisdiction), is not empowered by 
the terms of Section 29 to remove the case 
to itself, which is undoubtedly a Court of 
superior jurisdiction to that of a Mofussil Ses- 
sions, Judge. I, thegefore, entirely agree 
with the learned Judges who decided the case 
of Nobodssp Chunder Gossémee, and hold 
that it is competent to this Court to direct 
the trial by the High Oourt of an offence 
triable by the Sessions Court at Patna. 
This decides the first objection raised by 
the Advocate General as to the jurisdiction of 
this Court, under the Letters Patent, to re- 
move a MéYuasil criminal case to itself. 


f 


s 
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. With reference to the second objection raie- 
ed by the learned Advooate General as to ax- 
pedienoy of removing this particular case from 
the Court of the Beasions Judge of Patna to 
the High Court, I agree with my learned col- 
leaguos that no sufficient case has been made 
out by the prisoners to induce a reasonable 
belief that the prisoners will not have a fair 
and*impartial trial in the Oourt of the Ses- 
sions Judge. English cases have been ci 
to show that where important questions of 

w arose, or where accounta of a complicated 
nature had to be tried, the Court of 's 
Bench issued writs of certtorart and removed 
the trial from the inferior Oourt to itself. 
But in England there is no appeal in criminal 
cases, whereas in this country a regular ap- 
peel on facts and law is allowed by our pre 
cedure, and any mistake of law or fact com- 


_ mitted by the Sessions Judge oan be rectified 


by an appeal to this Oourt. If a strong 
case had been made out‘that there is a rea- 
sonable apprehension thet the prisoners will 
not Mave a fair trial at Patna, I would not 


_ have hesitated to direct the removal of this 


case from the Sessions Court at Patna to this 
Court for trial. 





The 12th May 1871. 
Present : 


The Hon’ble J. P. Norman, O hey Ohisf 
Justice, and the Hon’ble G. foot wage. 


Surety—Warrant— Section 220, Code 
of Oriminal Procedure. 


References to ths High Cowi under Section 
` 484 of the Codo of Criminal Procedure by 
the Officiating Magistrate of Nuddea. 


Khoodee Koiburtnee 


Perts 
Doorgadass Bhuttacharjee. 
Before a warrant can issus attaching the ty of 
a surety, he ahould be called on under Section 220, Gode 
of ure, to ahow oanuse why he should not 


voor clearly an the tao of the record that hehed such 
notos given him, 


| Reference.—Own Doorgadass Bhuttacharjes 
was sent up by the police for trial under Seo- 
tion 448 of the Penal Oode. It seems that 
the accused was sent up on ie one surety 
in the sum.of 100 rupees ae egn requir- 
ed by the police and found. 
—_ 


N 
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bound over to cause the accused to appear 
before the Joint Wagistrate at 10 4. x. on the 
10th November 1870. The case was made 
over for trial to Mr. Deputy Magistrate 
* * The accused was not present on 
the 10th. On the llth Mr. * # record- 
eda ‘‘ proceeding” ordering that the bail 
bond should be forfeited, and ‘‘ that a war- 
“rant be issued for attachment and sale 


ted |“ of the moveable property belonging to, 1af, 


“ Doorgadass Bhuttacharjes; 2nd, that of his 
“í surety Jadub Ohunder Surnokar, to the 
“ extent of 20 rupees each.” 


The whole of this order appears to mé to 
be illegal. : 


The order, as against the accused person 
himself, was passed under a misconception. 
The Deputy Magistrate was under the im- 
pression that the acoused gave his own recog- 
nisance to appear. As a matter of fact he 
did not give it. This is now admitted by the 


Deputy Magistrate, and there can be no doubt- 


that the money ought not to have been de- 
manded from the acoused person. 


With reference to the order against the 
surefy, I have to remark that it was the 
Deputy Magistrate’s duty, under Section 220 
of the Oriminal Procedure Oode, to give notice 
to the surety to pay or to show cause why he 


should not pay the penalty mentioned in the ` 


bond. It is only when the surety fails to 
show sufficient cause that a warrant can issue. 


In the present oase, I do not find that any 
notice was given to the surety. The order 
for the issue of a warrant was therefore, as it 
seems to me, illegal. 


I submit the Deputy Magistrate’s explana- 
tion. -. . - 

With referenceto it I have only to observe 
that a mere verbal and unrecorded order to 
show cause would not, in my opinion, have 
been sufficient, even if it had actually been 


given. Before a warrant can issue, it seems: 


to me to be necessary to show clearly, on the 
face of the record, that the surety has had 
notice, and that he hes either not availed 
himself of it, or has appeared and failed to 
show cause. 


: Judgment of the High Cowrt. 


Norman, O. J.—The order of the Deputy . 


Magistrate is illegal, and must beqyashed for 
the reasons mentioned in the Hogistrate’s 
letter 


There seems to be several other objections 


o surety was | to it, 
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legal sentence. In this case q i sentence 
The 13th May 1871. eh passed, however light it may be; 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. - 5 


High on-again pp aaah dead soe 
paa 4058, Codo of Oriminal Proce 
ure. 


(Oriminal Motion.) 
Moers. Watson and Co., Petitioners, 
versus 
Bykuntnath Dons, Opposits Party. 
H. R. T. Allan for the Petitioners. 


cannot say that the sentenos is contrary to 


Kemp, J.—Txis is an application under 
Section 404. The petitioners appear to seek 
to obtain an order from this Court enhancing 
‘the punishment inflicted by the lower Court 

upon the prisoner, The accused was convict- 
under Sestion 408 of criminal breach of 
trust, and the sentence passed upon him is oer- 
tainly a very light one; but we cannot say 
andes Section 408 that it ‘is contrary to law. 
The punishment for the offence described un- 
der Section 408 is impri t of either de- 
porary oli ga may extend to seven 
Mr. Allan for the ioner has 
drawn our attention to a case to be found in 
Vol. V, Woekl Ti cat ese Criminal Rulings, 
‘page 45. case no doubt the Court 
Sa Gores of toenail tol vat chi 
‘Court as a Oourt of revision could reverse a 
sentence and pass a sentence notwith- 
standing that in a case the sentence must 
be enhanced in order to a legal sentence ; 
and an illustration of ee 
effect, namely, that if an accused person 
convicted of murder which would be =p 
able either by death or transportation 
and the lower Oourt had agen 


reversed and set right by 
ssh cei reas. alih agh in doing so the 
sentence must be enhanced in order to pass a 


therefore bitting as a Court of revision we 
have not the power under Sectiqn 404 to in- 
terfere with that sentence, inasmuch as under 
Section 405 we cannot say that this sontence 
is contrary to law. 


The application nigel , 





The 15th May 1871. 
Present : 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 
Procedure— Hvidenoe — Hraminaetion 
of sccused—Magistrate’s attesta- 


tion—Soections 205 and 366, Code of 
Oriminal Procedure. - 


The Queen versus Chupput Khyrwar, Prisoner. 


Committed by the Deputy stoner and | 
tried by fe aa ra ac ta 
Nagpore on a charge of Murder 


Porre tad ALEA ON O E PE A EE 


of the committing officer oan be used as sridence 
him under arg ean e che ee Procedure 
the of that Sgro se 


have complied wich and the committing office’ 
affixed eranination, 


in fall to the 


Glover, J.—-Tus prisoner fii been eon- 
victed by the Judicial Commissioner of Chota 
Nagpore of the murder of his brother, Kurrum- 
alee, and has been sentenced capitally sub- — 
ject to the confirmation of this Oourt. 


The evidence on which he has been oon- 
victed is his confession before the Deputy 
Oommissioner and thd testimony of two wit- 
noties. 


We think that what the accused said, or is 
alleged to have said, before the Deputy Oom- 
misjoner cannot be used as evidence against 
him under Section 866, Oriminal Procedure 
Oode, because the examination was not taken 
in acoordance with tHe provisions of Section 
205. That Section requires that the examin- 
ation of an accused person, after being tested 
and ‘‘ made conformable to what he declares is 
“ truth,” shall be attested ‘‘ by the signature 
‘of the Magistrate.” Now is no sig- 
nature attached to the accused's examination 
in this oases There is no doubt an initial of 
some kind, which may be the initial of the 


f 
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Deputy Oommissioner, but this is not a “ sig- 
“nature,” and the law requires that there 
should be a “ signature,” ` 

Before ing his examination evidence 
against an it is absolutely essential 
that the terms of the law should have been 
strictly complied with. The point was fally 
discussed in the case of Queen versus Mussamut 
Niruni, VIL Weekly Reporter, p. 49, Cri- 
minal Rulings, and in accordance therewith we 
think that the examination mid to have been 
made by the Deputy Oommissioner is not ad- 
missible in evidence against Obuppnut, and 
should not have been so used in the Sessions 
Court. 


We srr pale in this place that we have |. 


on more one previous occasion observed 
considerable laxity of procedure on the part 
of the criminal authorities of Chota Nagpore 
in t of the way in which the examina- 
tion of accused persons are taken, and the 
Judicial Commissioner should be carefal to 
impress on his subordinates that the provi- 
sions of the law as laid down in Section 205, 
Code of Criminal Procedure, should in every 
case be most fally and most carefully oom- 
plied with. 

In this particular case justice will not mis- 
carry by reason of the Deputy Commissioner’s 
omission to record the prisoner’s examination 
in a legal and proper manner, because there 
is, we think, sufficient evidence on the record 
apart from Ohupput’s examination to justify 

conviction. There is the direct testimony 
of the woman Goomnee, which does not seem 
_ open to suspicion, and her evidence is to some 
extent corroborated by the evidence of the 
Chowkeedar to whom the woman reported the 
murder almost as soon as it had been commit- 
ted. The fact of this man’s ignorance of the 
intrigue does not throw any suspicion on his 
veracity, for the affair had not been going on 
for more than a couple of months, and would, 
under the circumstances, be kept as secret as 
possible. There is no possible explanation of 
the woman’s subsequent conduct except on 
the supposition that her story is true, for the 
prisoner would be the last n she would 
have thought of charging with a crime he had 
never commi 


Her evidence satisfied the Judicial Commis 
sioner and’ his Assoesors and we see no reason 
to distrust it. If it be believed, it fully 
justifies the conviition and sentence. 


We confirm the sentence of déath passed 
on the prisoner Chupput. - 


TON 
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The 20th May 1871. 
Present : 


The Hon’ble J. P. Norman, Offeiating Ohisf 
_ Justice, and the Hon'ble Q. Loch, Judge. 


Procedure—Liconse—Section 77 Act 
XII of 1864. 


Raferonce to the High Court under Seotion 434 
of the Oode of Criminal Procsdura by the 
Sessions Judge of 24-Pergunnahs. 


The Chairman of the Municipal Commissioners 
for the Suburbs of Calcutta, 


PST S68 


Umbica Ohurn Mookerjee. 


Where the accused was charged with a breach of Seo- 
tion 77 Act IH of 1864 in not taking out a license for a 
woodyard, and he pleaded that the yard had been fn ex. 
latenoe peior to 1864, it was held that the Magistrate 
was wrong In refnaing to enquire into the allegation as 
to the existence of ths yard prior to 1864, 


Norman, C. J.—Tum defendant was charged 
with a breach of Section 77 of Act. IIT of 
1864 in not heving taken out a license for a: 
woodyard. He answered that his yard was 
an old one, meaning a yard which had been 
in existence prior to the passing of Act IIT of 
1864. The defendant admitted that he had 
tuken out a license in previous years, The, 
Magistrate thought he was not bound to 
enquire whether the yard existed prior to 
1864, and convicted the accused, fining him 
rupees 25. 

In refusing to try the question whether the 
woodyard existed prior to 1864 the Magis- 
trate was clearly wrong and the eonvictiow 
cannot be sustained. 


The fine, if levied, must be repaid. 


1871] Criminal 


‘The 20th May 1871. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Frocedare — Land disputes — Breach 
of the peace—Section 318, Code of 
Orlminal Procedure. 


~ (Miscellaneous case). 
Gunga Narain Mitter, Pettioner, 
eer sus 


Gour Soonder Chowdhry, Opposite Party. 


Mr. Mun Mohun Ghose and Baboo Doorge 
Mohun Dass for the Petitioner. a 


Baboo Kaleo Mohun Doss for the Opposite 
Party. 


When both the disputing parties are examined and 
siate that men were collected by their opponents for thse 
purpose of committing a breach of the peace, a Magis- 
trate is justified, without enquiring who was the ag- 
grossor or the aggrieved party, to proceed under Seotion 
818 of the Code of Criminal Procedure, and to take 
whatever stepe are in his opinion necessary to prevent 
a beeach of the peace. 


Kemp, J.—Wa donot think it necessary 
to interfere in the order passed by the Magin- 
trate in this casa. Tho first objection taken 
by the learned Counsel for the 2nd party is 
that no judicial finding has been recorded, 
which is a condition precedent before proceed- 
ings under Section 318 of the Code of Cri- 
mmal Procedure can be instituted. The next 

int refers to a question of jurisdiction 
Fhe learned Oounsel contends that a part of 
a mouzah comprised in lot Khundoho is not 
within the Jurisdiction of the offloer passing 
the order. In this case, on examination of 
the record it appears that both ies put in 
petitions through their karp e on one 
and tho mme day. In both petitions it is 
stated that some 60 or 70 men are collected 
in different villages armed with soorkies, 


0 


THE WREKLY REPORTER, 


85 
lattees, and other weapons, with the object of 
preventing the opposite party from collecting 
the rents and also with the object of looting 
the cutcherry of the opposite party, Both 
their karpurdazes were examined on oath, 
and both stated that there was, in their opi- 
nion, an apprehension of a breach of the peace. 
Upon this the Police were directed to enquire 
and they reported the result of their enquiry. 
Upon the receipt of these reports the Deputy 
Magistrate on the 13th of February 1871 
recorded a proceeding stating that from the 
police reports and other papers and from 
enquiry it appeared to him thet there was 
reason to apprehend a breach of the peace, 
and he therefore proceeded under Section 318. 
A. decision has been referred to dated the 
22nd of September 1869,—I allude to the 
case of Kasheo Kishore Roy versus Tarinee 
Kant Lahoree ; and in that case Mr. Justice 
Norman held that the Deputy Magistrate had 
not recorded any proceeding nor does he any- 
where say that he is satisfied that a dispute 
likely to lead to a breach of the peace exist- 
ed. Now in this case the Magistrate has 
recorded a proceeding: he hes stated the 
grounds on which he is satisfled that a breach 
of the peace was likely to ooour. It ap- 
pears to us also very clear that when both 
parties are examined and both parties state 
that men are collected. for the purpose of 
committing a breach of the peace, that the ` 
Magistrate was justified, without enquiring 
then and there who was the aggressor or the 
aggrieved party, to proceed under the Section 
and to take whatever steps were, in his opi- 
niom necessary to prevent a breach of the 
peace. With reference to the 2nd point, the 
learned Counsel for the ‘list party Mr. Ghose 
stated that he only asked for an order with 
reference to such mousahs as were within 
the jurisdiction of the offloer passing the or- 
der. The order of the Magistrate will there- 
fore stand, båt only with reference to such 
mouzehs asare situated within his jurisdic. 
tion. a ~— 
° " p 
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The 28rd May 1871. 
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Present: 


The Hon’ble B. Jackson aid Onookool Chun- 
der Mookerjoe, Judgas. 


High Oourt—Procedure — Land dis- 
putes—Breach of the peace — Boo- 
tion 318, Oode of Oriminal Proce- 
dure. 


(Miscellaneous Case), 
Bharat’ Ohutider Bose, Prtstionsr, 
odrsus | 


? 


stay d ' L = im te ' 
Dwarkanath Chowdhry, on the part of Doorga 
Monee, Opposite Party. 


Baboot Romesh Chundar Mitio and Amaren- 
dro Nath Chédttoryes for the Petitioner. 


Mr. W. O. Banerjee and Baboo Byount Nath 
Dass for the Opposite Party. 


Where a Magistrate proceeding under Section 818, 
Code of Criminal Procelure, decides on the evidence 
in favor of a party as being in possession of the dis- 
puted lend, the High Court cannot re-conaider the Ma- 
gistrates’ decision and decide which party is in actual 
possession. 


Jackson, J.—No safficient ground has been 
` meade out upon whiohgre can legally interfere 
with the decision of tho Assistant Magistrate. 
It is said that nd sufflcient notice was given 
to the present applicant that it would be 
paren for him to attend the Magistrate on 
the 9th and 10th January last with his evi- 
deuce; that notice was served upon him to 
put in his written statement, but ho suficient 
notice for the production of hia, witnesses ; 
that when both parties went to the spot in 
acoordanoe with the notice, he asked the Assis- 
tant Magistrate for time to enable Him to file 
dooumenutary evidence, and also time in order 
to gxamine, witnesses, one of whom was 
apparently d fomaétah who wad at the time 
imprisoned in the Furreedpord jail. 

The Asistant Magistrate has explained that 
he passed no order upon the sevefal petitions 
of the applicant, because he had previously 
given notice to the parties and that he thought 
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that they ought to have produced their evi- ~ 


dence at the time the enquiry was held. It 
is very olear that a large quantity of evidence 
both documentary and a was produced by 
under Section 318 of the Oriminal Proceduré 
Code. The Assistant Magistrate in order to 
satisfy himself and to givé every opportunity 
to the parties to produce their witnesses, 
went to the spot in person. The present 
applicant was evidently aware that he was 


both sides on that day.. The enquiry wag 


‘expected to produce his evidence at that time, 


inasmuch as he did produce a large quantity 


of it. And if he really was in possession 
.of the land if sesma to me quite impossible 


that he should not have béen able to produce 
the very best evidence on the point of his 
possession on the spot. Tho Assistant Magis- 
trate enquired from both parties as to whose 
ryots were in posseasion of each different 
field in the disputed land, and the result of 
his enquiry was to satisfy him that, one side 
was unable point out the ryots to whom 
the flelds belonged, and the other side then 
and there pointed out the occupier of each dif-. 
ferent feld. This investigation satisfied 
the desistant Magistrate that the present ap- 
plicant to us was not in possession, but that 
the other side was. The Assistant Magistrats 
accordingly has decided on the point of pos- 
geasion alone, totally regardless of all questions 
of right and title, in favor of the person 
whose evidence he believed. It is very sel- 
dom that in such a case as this we find that, 
the decision rolely turns on the question of 
the fact of possession. It seems to me that 
the applicant in this case wishes us to re- 
donsider the question of possession on evi- 
dened regarding title. We have no pdwer 
whatever to re-consider the décision df Aassis- 
tant Magistrate, and to dedide which party is 
in actual possession. Ifthe Assistant Magis- 
trate had not decided this oase on the pom- 
session of the parties, we might have directed 
him to decide it on that point, and on that 
point alone. It may be, I do not know whe- 
ther it is really the case, but it is alleged, 
thet there is some mistake in his decision in 
the names attributed to this land. But whe 
ther thore is such a mistake or not, it seems 
to me quite unimportant, as the Assistant 
Magistrate Saree says that he does not 
decide whether the land belongs to one chur 
or to another. Ho has only desided that the 
land in dispute is in possession of, the 
whose evidence he believed. On the evidence 
which was before him it seems to'me that 
that was the proper way to deside this cass, 


ject the application. 


~ 


and we have no power to interfere. We re>’ 
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The 26th May 1871. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Procedure — Complainant—-HNvidence 
' —Section 262, Gode of Oriminal 
Procedure. 


Befermoa to the High Court under Sostion 484 
of the Code of Criminal Procedure by the 


naang Sessions Judgs of Midnapore, in 
case of Notobur Bera. 


A oom tin acase who mentioned the names 
Ip ties gases on his behalf was uested to 
uoe them on a oertain date, Instead of dotug that 
produced only 2 witnesses, who were examined, Held 
that as the comp ier did notapply to the Magistrate 
is lakie nimon OA the other witnesees or ask him 
to proceed under Bection 262, Oode of Criminal -Proos- 
duré, the Magistrate was not wrong in lew in- deciding 
the case on the evidence which was before him. 


Roference,—-Compiatnant, Notobur Bera, 
brought a case under Section 383 (with her 
Sections) stating he was dragged from his 
house ‘to defendant’s outchetry ‘and on ‘a 
false charge of immorality fined 25, and made, 
by beating and kicking, to pay Ra. 5 as part)! 
payment. He produced two witnesses who 
confirmed his story. 


eee Magistrate dismissed the case. 
Herefér éake under Section 282, Orimi- 
nal Procedure Code, as parallal, and also discre- 
dited the witnessos,—one, because he eaid the 
naib had never done so befare, and the 
other becguse he was complainant in another 
CaF. 


pomplainant in appeal, the first, øis., the 
rejection of evidence given, is not a ground 
for my action under “‘Beotion 434, 
althbugh it does show that the Deputy 
Magistrate’s judgment is unsound and that 
he cannot appreciate the weight of evidence; 
(this has been the case in other instances ) 
‘Bat the second point, vf., that he was enti- 
tled to have his other witnesses examined, is 
a legal ground for prodeeding under Section 
434. The High Court rulings at page 45 and 
pose 47 ane 7 Weekly ae to the effect 
t the witnesses n in @ petition of com- 
plaint should be examined before the accused is 
under Section 250. There are three 
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i other Witnesses yet unheard in Hus instance.’ 


I would suggest that, if it phould direst 


, 


e—Ao 
Eata ixząn oh roach 
I think that of the two points eed y oki 
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the order of to be set amide, the 
High Court would bo pleased to direct the 
case to be heard by another Magistrate. 


Judgment of the High Cowt. 


Glover, J.—We do not think thet we need 
interfere in this matter. The complainant 
mentioned the names of four witnesses, Radhe 
Gorai, Rammohun, Bhojee, and Kaleepershad, 
and he was told to biing them with him on 
a certain date. He brought two whose evidence 
was recorded. He'did not ask the i 
trate to isme summonses on the remaining 
two or ask him to Proceed onder Beotion 
262, = 


It appears to un that if eg age 


witnesses were = “ex ed, it yas th 
mplainant’s ult. Parties should 
ily be be left to bring their ¢ own ‘witnesses, 


and it is oni hen @ complainant oannot 
oa their tlendance a Magistrate, 
efter being Ba isfiegd that hair. evidenod is 


Necessary, cani issue a summons. 


In this case no application was made to 
the Deputy Magistrate, and therefore: he was 
not wrong in‘ law in deciding the case oh 
he ee Before him, Whether he desided 

htly or not is not the question with which 
We have to deal on this ference. 


The 27th May 1871. 
Present: 
The anne E. ee and W. Ainslie, 


AENA 
raai e OF IP ERPS 
(Miscellaneous case.) 

Jehan Buksh, Petitioner. 
Mr. R.E. Twtdals for the Potitioner. 


In a cese in which the accused al PEE 
of witnesses, and the evidapoes ore tho Ma- 
trate was ‘cobtradictury, it was held ia the Mag- 
and examined the witness 


re da 


istrate should have summoned 
és whom the accused wanted to call. 

Per eager er Aaa reg ee. 
taken ‘to Por fetiara os 
against whom ey are held ia competent og 
Ganos on oath on his own 


recognisances are forfelted. is a Ma- 
forfet the whole amount of the 


gistrate bound 
and is the of reducing. the sum to a ty 
corresponding to the bedach: bf the peaed y 
to the te “2 j P ~_ 
+ + 
+ 
t Y 
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Jackson, J.—In ihis case one Jehan Bukash 
has been convicted of n petty assault ina 
family quarrel, and has been sentenced to a 
fine of 10 rupees, and at the same time 
reoognizences which he had previously given 
not to break the peace, to the extent of 600 
rupees, have been forfeited, and he has been 
required to pay those 6500 rupees. He has 
applied to this Court to set aside this order 
on the ground that he petitioned the Magis 
trate to examine a number of witnesses whom 
he cited to prove that he had not committed 
the assault, and that the Magistrate refused 
to accept the petition or send for the wit- 
nossos It appears that there had been con- 
tradiotory evidence given before the Magis- 
trate as to whether Jehan Bukeh had oom- 
mitted the asmault, two witnesses deposing 
he had, and two other witnesses denying his 
participation in it and stating that the 
assault had been committed by other parties, 
and not by Jehan Buksh. The record does 
not show thet there had been any sifting of 
this evidence or cross-examination from which 
it would be clearly ascertained whether Jehan 
Buksh had-taken part in the assault or not. 
Under such circumstances, I think that the 
Magistrate was bound to send for these ad- 
ditional witnesses and examine them before 
convicting Jehan Buksh of the assault, the 
more so as his conviction virtually involved 
the forfeiture of such heavy reoognisances, 
Jehan Baksh has not applied to this Court to 
sct aside the oonyiction for assault, but I 
think that our proper course is to set aside 
that conviction on the ground of the irre- 
gularity I have above alluded to, and at the 
same time to set aside the forfeiture of the 
recognizance and to direct that if 
there shall be a proper trial on the charge of 
assault; and on its result will depend whether 
the ae Ea recognisanoes is to take 
place or no may not be necessary then 
to decide’ the question whether when recogni- 
xances are forfvited, a Magistrate is bound to 
forfeit the whole amount of the bond—and 
that itis only the Government which oan 
reduce the sum toa penalty corresponding 
to the breach of the pease which has taken 
s I admit that I should hesitate very 
much before coming tò any such conolusion, 
notwithstanding the decision of the Bombay 
High Oourt to the contrary. I would there- 


fore set aside the conviction of assault as, 


well as the forfeiture of recognizances, and 
order a new trial if the Magistrate thinks it 
necessary to taks any further steps in the 
Case. : 


- Ainslie, JI think the forfdture of the 


- Sevogttaqnocs should be set ‘aside, and that 


the petitioner should be allowed to gire 
evidence to show that he is not bound to pay 
the penalty of the bond. The proceeding to 
realize the penalty is of the nature of a civil 
proceeding, andthe person against whom it is 
held is competent to give evidence on cath 
in his own behalf, and is also entitled to go 
into evidence. I hold that the conviction 
of assault is nat an estoppel, because the 
nature of the proceedings is and 
because the same terms are used in Beotion 
293 in respect of the principal as in Section 
294 in respect of the surety, and the surety 
never had an opportunity of contesting the 
conviction. - 


The 27th May 1871. 





Present : 
The Hon’ble F. B, Kemp and F. “A. Glover, 
Judges. 


Procequre — Commitment — Section 
LZi, Gode of Oriminai Procedure. 


Reference to the High Court wader Section 
434 of the Cods of Criminal Procedure by the 
Ofiesdting Sessions Judge of Midnapore, 
tn the oase of Tarraproshad Sahoo. 


The plain intention of the 


ture tn Section 171 
of the Criminal Procedura 


e was that the Uourt 
before which an offence was committed and by which 
not be the 


the Jaa reee fl was made should 
Gaur o ik 


te, try, or commit for trial, 


Glover, J.—I povst whether there was 
any necessity for this reference so far as the 
trial of the accused was concerned, inasmuch 
as the Sessions Judge might, in the terms of 
Section 169, himself have sanctioned the 
entertainment of the charge under Section 
198 of the Penal Code. 


But with regard to the power of the Of- 
ciating Joint Magistrate to commit, I think 
that the Sessions Judge is right, and-that the - 
plain intention of the Legislature in Section 
171 of the Procedure Code was that the 
Oourt before which the offence was commit- 
ted, and by which the preliminary eng 

was made, should not be the Court to investi- 
gate, try, or commit for trial. The ruling in 
the Queen versus Chiunder Seekur Roy, * which 
has certainly been more than once followed 
by this Court, is quite in point, and the 
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principle therein laid down is not dependent 
on the fact that the committing officer was 
' en Assistant Magistrate only. 


. The_referenos made by the Officiating 
Joint Magistrate to the Oriminal Letter (Vol- 
ume 13, W. B., Oriminal Letters, 4 ) does 
not assist his view of the case. For not 
only was the opinion expressed therein not a 
judicial decision, but it was given, I ob- 
serve, by the same Judge (Mr. Justice Lonis 
B. Jackson) who afterwards,—as that learned 
Judge himself clearly explains in the case 
of Queen sersvs Chunder Seekur, —~ saw 
reason to change his opinion, and to hold 
that the correct principle was that the OM- 
cer before whom an offence of the nature 
described in Section 198, &o., of the Penal 
Oode, should not be the one to investigate or 
try the case, 

In this particular instance, there would 
have been no difficulty whatever in proctdring 
the requisite sanction, but iw apy case it 
appears to me that the Officiating Joint Ma- 
gistrate was not the proper person to commit 
the case to the Sossions. 


Keng, J.—I 


* 
concur. 


ite 


The 30th May 1871. 


Presni: 2. 
The Hon'ble J. P. Norman, Offctat ng Chee 
Justios, and the Hon’ble G. loch, H, =f 
Bayley, F. B. Kemp, J. B. Phear, A. G. 
- Macpherson, and Dwarkanath Mitter, 
Judges. 
Whipping—Punishment—Secotion 46, 


Qode of Oriminal Procedure—Aoct 
VI of 1864. 


Reference to the High Court under Section 484 
of the Code of Uriminal Proosdure by the 
Ofisating Sessions Judge of Backergunge. 
Moniruddeen Shamadar and another 
ooreus 
Gour Chunder Shamadar. 


dee te Phoar, J. J., dissenting) that not- 
tlon 46 af the Code of Criminal Pio- 
cedure, a person convicted at the same time of two or 
a reine punishable under the Penal Code may, in 
nes 


pe 


- 


HELD 
withstan 


te the punishments prescribed by the Penal 
be sentenced to whi under Act VI of 18%. 


The Penal Code and tha of Criminal Procedure 
hah Winey bgt A bd or Act formed a part of the 
P Code from the date of its enactment, and Section 
of the Code of Criminal Procedure is applicable to all 
offences and ts as proscribed by the Penal 
Code in its present and am form, ~ 
f 
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This cass was referred to ths Full Bench by 
Norman, O. J., and Look, J., with ths 
following remarks :— 
Norman, O. J.—Ox the morning of the 

9th Choitro, Gour Ohunder Shamadar carried 

offacow belonging-to Moniruddeen under 
circumstances which, in the opinion of the 

Magistrate, constituted the offence of theft. 

On the evening of the same day Moniruddean 

went to complain to the talookdar whose ryot 

he is. 


" 


Gour Chunder, who lives near the talook- 
dar, on seeing Moniruddeen, seized him, car- 
ried him inside the verandah of his house, and 
beat him. 


Gopal Shamadar, hearing the outcrics of. 
Moniruddeen, remonstrated with Gour Chun- 
der, upon which Gour Chunder attacked 
Gopal and struck him with a lattee, breaking 

The Magistrate convicted Gour Ohunder 
on three charges; lst, of theft; 2nd, of 
illegal confinement of Moniruddeen; and 3rd, 
of causing grievous hurt to Gopal Shamadar. 


For the first offence Gour Ohunder was 
nontenced to and received twenty stripes; for 
the second to one month’s rigorous imprison- 
ment; and for the third to six months’ rigor- 
ous imprisonment. . 


The Judge, with reference to the sentence 
of one month’s imprisonment, with respect 
to which there is no appeal, has sent the case 
before this Court. 


I am of opinion that the rule laid down 
in the 9th Weekly Reporter, Criminal, p. 41, 
Nassir versus Chunder and others, requires 
further consideration, and that the question 
of the legality of the sentences should be re- 
ferred to a Full Bench. 


Ths : the f 
following oca Ae he a of the Full 


Norman, O. J.—Gour Chunder Shamaday 
was tried by the Magistrate of’ Backergunge 
and convicted at the same time of three to- 
tally distinct and seperate offences. He was 
sentenced to, a month’s imprisonment for the 
offence of wrongful confinement under Beo- 
tion 842, six month’s imprisonment for the 
offence of voluntarily causing grievous hurt 
under Section 325, and to whipping with 20 
stripes for the offence of theft as defined in 
Section 378 of the Penal Oode. 


Each 6f these sentences taken by iteslf is a 
legal p t for the offence inrespestaf 
R * 


» 


~ 
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which it was pronounced. As regards the 
sentence of whipping, the 2nd Section of 
Aot VI of 1864 enacts that whoever commits 
any of the following offences, of which theft 
ip one, may be punished with whipping in 

ep of any punishment to which he may for 
inok offence be liable under the Indian Penal 
Code. The punishment of whipping was 
thergfore legally substituted for the punish- 
thent to which Gour Chunder would have 
been liable for the offence of theft. ` 


If the trial for each offence had taken 
place separately, there would have been 
no possible doubt of the legality of the three 
separate sentences. 


Let us now see on what principle it can be 
said that, if instead of ttying the charges 
separately, a Oriminal Oourt’ of competent 
jurisdiction tries the prisoner on the three 
charges at the same time it is incompetent to 
pronounce that the accused shall suffer for 
ae offence the penalty prescribed by the 
I leave aside for the moment the question 


of the jurisdiction of the Magistrate, to which 
I propose to gome hereafter, 


Bir Barnes Peacock says:—‘‘ The question is 
“ whether if a person is convicted at the 
“ same time of two or more offenges punish - 
‘Cable under the Indian Penal Code, it is law- 
4 ful forthe Court, in addition ta the penalties 
“ presoribed by the Penal Code, to sentence 
(* the prisoner to whipping.” 


I confess I do not understand why not, if 
_ the sentence for eacli offonce is itself legal. 


. The 1st Section of Act VI of 1864 enacts 
that in addition to the punishment prescribed 
in Section 53 of the Indian Penal Oode offend- 
ers are also liable to whipping under the 
provisions of that Code. 


Sir Barnes Peacock refers to Section 46 of 

e Code of Criminal Procedure. Hoe says— 
€ Tt does not say that when a prisoner shall be 
“ convicted of two or more offences it shall be 
“t lgwfal for the Court sentence such per- 
tí gon for the offences for which he shall have 
‘ been convicted to the several penaltica pre- 

 soribed by any subsequent Act.” ` 


He assumes what Mr. Justice Pheer states 
more | directly thal “a Magistrate’ (or Cri- 
minal Court, forthe same argument must apply 
to all Criminal Courts) ‘ cannot pass simal- 
eae eoveral sentences which take 

suoccssion to one fan » That 
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“ provision ia given solely by the Code of 

‘‘Oriminal Procedure.” Again, he says—“ I 
“think a Magistrate has no power to inflict 

‘a sucoeasion of punishments, except under 

‘the provisions of Section 46 of the Code of 
“ Criminal Procedure.” 


Now, by Section 22, a Magistrate i is deolar- 
ed competent to pass sentenoe in respect of the 
offences triable by him within the limit of. 
imprisonment of either desoription not ex- 
ceeding the term of two years, including euch 
solitary confinoment as is authorized by law, 
or fine to the exent of Rupees 1,000, or both 
imprisonmont and fine in all cases in which 
both punishments are authorised by the 
Indian Penal Code. 


Suppose Section 46 had never been enaot- 
ed, and a Magistrate haying oonvicted a 
prisoner of theft and violent assault on the 
police attempting to arrest him had sentenoed 
him to six months’ imprisonment for each 
offence, the seqond sentence to take effect at the 
expiration of the first. What objection would 
there be to the sentence? 


The amount of punishment would be 
withif the limit whioh the Magistrate was 
competent to inflict, and in each case & sen- 
tence of imprisonment for six months would 
be legal. l 


Tt is not easy to understand why the pri- 
soner should not sufer the full penalty of the 
offences committed by him. 


If the sentences would be illegal it must 
be because there is some rule of law which 
prevents a judicial officer,from passing a sen- 
tence of imprisonment to take effect in future 
after the expiration of an existing sentence, 
or sentence for anothar offence pronounced 


‘at the same time. 


The question was raised upon a writ of 
error argued in -the House of Lords in the 
ear 1769 in the case of John Wilkos ts. the 
ing, 4 Brown’s Parliamentary Oases, p. 367, 
also reported in 4 Burrow’s Reporta, p. 2677, 
where the House of Lords affirming the 
judgment of the Court of King’s Bench, in 
accordance with the unanimous opinion of the 
Judges, held that a sentence of imprisonment 
against a defendant to commence from and 
after the determination of an imprisonment to 
which he was before sentencdd for another 
offence was good in law. fee also b Chitty’s 
Criminal Law; p. 718. 


In my opinion, it is clear that Section 46 of 
the Code of Oriminal Procedure (which is 
analogous to the English enactment 7 and 8 
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Geo. IV Q. 26'Section 10 and to thé 23rd |i“ inflict oh cotiviotioh of a tingle Ey ti 
Section of the 9 Geo. TV O, 74, rendered appli- | ‘ send the dffender for thal E a highet . 


cable to offences under the Penal Codé triable 


onthe original side of the High Court by |. 


Act XVIII of 1862) was not necessary in 
order to create, but was passed in order to}: 

te and extend the power of Courts in 
passing such sentences. 


Bir Barnes Peacock thinks that Section 46 
must be construed strictly, and treatsit as not 
applying to penalties imposed by any subse- 
quent Act, 


I confess I do not understand that view 
of the case. It seems to me that Section 46 
of a general Gode of Criminal Procedureis ap- 

ioable not only to offences created by the 

enal Code, but presumably toall offensés orea- 
ted by subsequent legislation, and that if Seo- 
tion 46 does not apply to offences or penalties 
oreated after the passing of the Code of Ori- 
minal Procedure, the same ant must ap- 
ply to any other portion of thdt Oode. From 
cried of the passing of Act VI of 1864, 
ty do Te is made one of: the penalties whioh 
Indian Pene! Oode are presoribed for 
unishment of offenders. I think that 
dian Ponal Code and the Code of Ori- 
Procedure must be reed as if the Whip- 
ping Aot formed a part of the Penal Oode 
from the date of its enactment, In passing 
a sentence of whipping, a Magistrate is not 
dxarcising any ertracrdsnery jurisdiction. It 
is & sentence Ta since the passing of Act 
pire of 1864, h uf competent to inflict in the 
of his ordinary jurisdiction. , I think 
it basin that a mast read Section 46 as ap- 
plying to all offences and punishments as pre- 
soribed by the Indian Penal Code in its pre- 
sent and amended form. 


the 


. The 46th Section consists of two parts or 
claused—the first part an émpowering or ena- 
bling olause, the power being limited by the 
second part or proviso. The first clause is as 
follows :—-'‘‘ en a person shall be convicted 
“ at one time of two or more offences punish- 
“ able under the same or differant Sections of 
t the Indian Penal Code, it shall be lawful 
‘ for the Court to sentence such person for 
“ which he shell have been convicted to the 
“ several penalties prescribed by the said 
‘t Code which such Oourt is competent to in- 
“ fliot ; such penalties when consisting of 
ss imprisonment to commence the one after 
‘í the expiration of the other. It shall not 
‘ be necessary for the Court by reason only 
© of tho dggregate punishment for the sever- 
“ al offences being in excess of the punish- 
“mont which such Oourt is competent to 


í f 


“ Court.” 
a og 2 á. A i + 
Under the first clause, reading it according 
‘to its grammatical construction, when a pri- 
isovler hás been convicted of several offences a 
ears Oourt competent to infliot the penalty, 
lof whipping is competent to punish one BY 
such offences with: whipping—that being one 
of ‘the several penalties prescribed by, tha 
Code,” and other offences with other of ‘‘the 
‘several penalties prescribed by the Code” — 
such es imprisonment or the like. : 


Then come the qualifications or provisdes, the 
seoond of whioh we have to dea] with: «“ Pro- 
u vidéd that if the case, be tried by a Magistrate 
‘the punishment shall not in the aggregata 
“exceed twice the amount of punishmen ' 
“which such Magistrate is by his ordinary 
tí jurisdiction competent to infit.” 


The limiit of the power of imprisonment 
possessed by the Magistrate of the disttict is 
two years, and fine to the extent of ond thou- 
sand ripees. 


A Magistrate before the passing of the 
Whipping Act, under Section 46 could have: 
sentehced an offender convicted af the same 
time of several offences to an aggregate of 
punishment -amounting to four years’ impri- 
sonment and fines amounting to Ra, 2,000. 


Since the passing 9 f the Whi Whipping A ce 
ot whip 


Magistrate has the bien to 
in lieu of imptisonment for certain offe 

If Section 46 does not apply to i 
under the Whipping Act, thé oily nim 
as to such sentence would be whether it is 
legal punishment for the offence for Which i 

is to be inflicted. The limitation und 
Section 46 of the Magistrate's power would 
not apply to a sentence of whipping.” But if 
Section 46 does apply, es I think it does, 
the punishment in the present case is clearly 
warranted by it, 


Tho Magistrate of a district has power tó 
infliot two years’ impfisonment, with whip- 
ping in certain ossee, op whipping in lied of 
imprisonment in others. 


Twioe that would be four years’ imprison- 
ment ( with—orin lieu thereof) two whippings. 
One whipping and seven months’ imprison- 
ment is clearly within the limit of twice the 
amount of imprisonment which the Magis- 
trate was conipetent to inflict. 


I am therelgre of pinion that the 
upon the p 
e 


p 


ot 


ei 
Gour Chas te a 
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I do not discnas the question whe- 
ther a -Magistrate has power to inflict two 
whippings. That depends entirely on the 
construction of the Whipping Act. I confess 
I do not think it presents much diffloulty. 


` Loch, J.—Y concur in the view taken by 
the Chief Justice that Act VI of 1864 should 
be read as part of the Penal Oode, though 
there are no express words to that effect in 
the Act. It appears however to me, from the 
preamble to the Act as wellas from the 
wording of Sections 1, 2, 8, and 4, that 
' this view is correct. Whipping was e punish- 
ment excluded from the list of È jahments 
prescribed by the Penal Oode. It has been 
added to that list by Aot VI of 1864; and 
this punishment is to be inflicted as shewn 
by Sections 2 and 8 of the Act in lieu of or 
in addition to any punishment prescribed by 
the Penal Code. I would therefore read the 
Code, as Mr. Justice Jackson did on a former 
occasidn when this question was before 
the Oourt, ø. g., I- would read the 

anishment prescribed for theft as fol- 

ws :— Whoever commits theft rhall be pun- 
ished with imprisonment of either, desorip- 
tion for a term which may extend to three 

ears or to fine or both or with whipping in 
ieu of oriu addition to other pu ent, 
as the osse may be; and so on in other casos 
where the offence is made punishable with 
whipping under Act VI of 1864. A party 
convicted of theft for the first time would 
be liable to be whipped in lieu of other pun- 
ishment. If convicted of theft a second 
time, he would be liable to whipping in addi- 
tion to a sentence of imprisonment and fine. 
If then a prisoner be tried at one time for 
two or more offences, one of which involves 
the punishment of whipping in lieu of or in 
- addition to the punishment of imprieonment, 
what sufficient reason is there that he should 
not be sentenced in each case to the penalty 
prescribed for each offence ? Ifa man have 
committed theft, and in resisting a neighbour 
of the party robbed he inflicts grievous hurt, 
why should the offender not suffer for both 
offences? It is clear that he might be pun- 
ished with imprisonment for the theft and 
with imprisonment fo? the grievous hurt, and 
under the provisions of Section 46 Oriminal 
Procedure Code the period of imprisonment 
in one case would commence from the close 
of the period in the other; but why, if whip- 
ping have been added to the punishments 
prescribed by the Penal Code, should not the 
offender be punished with whipping in lieu of 
other punishment for the first offence, and 

ibai prisonment for the s or if he 


have been convicted of theft than onoe, 
a j å 
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why should he not be ponished with whip- 
ping in addition (Section 8 Act VI of 1864) 
to any other punishment prescribed by the 
Code, and also to imprisonment for the other 
offence; andif the punishment in the first 
case be whipping in addition to imprison- 
ment, the punishment of imprisonment 
awarded in the second case would, under the 
rovisions of Section 46 of the Oriminal 
edure Code, commence on the expiration 
of the other. Reading as I do Act YI of 
1864 as part of the Penal Code, I must 
confess that I see no sufficient reason for 
holding that if a Magistrate proceeds under 
Section 46 of the Oode of Criminal Procedure, 
he must confine his- sentence siristly within 
its provisions. 


Bayley, J.—I think the Magistrate’s acts 
are not illegal The Whipping Act does not 
preclude punishment for those offences to 
which it is applicable, such as theft here ; and 
because aman is punished acoording to law 
with whipping for theft, I do not see why he 
should not be punished for assault and griev- 
ous hurt when he commits those distinct and 
separate’ offences, as in this case. I see 
nothing in the law against this view. 


Kemp, J.—I think that the view taken b 
the late Chief Justice Sir Barnes Peasoo 
and by Mr. Justice Phear (see Volume 9 
Weekly Reporter, Criminal Rolings, p. 148) 
is correct. 


Macpherson, J.—I remain of the same 
opinion which I expressed at length in the 
caso of Nassir (9 Weekly Reporter, page 
41, Oriminal): and I have, no doubt in my 
own mind that the sentences passed on the 
prisoner Gour Obunder are legal. 


Mitter, J.—I am of opinion that the view 
taken by the Chief Justice and by Mr. Justice 
Macpherson is correct. The reasons in mup- 
port of that view have been so fully gone into 
by those learned Judges that it would be mere 
waste of time on my part to repeat them. 


Phsar, J.— I regret vary much that I cannot 
bring myself to agree with the majority of 
my colleagues in this case. I am unable to per- 
ceive error in the view taken by Sir Barnes 
Peacock and myself on the ocsasion which 
has been referred to. It still appears to me 
that a multiple punishment-inflidted by one 
sentence is essentially different in its charac- 
ter and effect from the -aggregate result of 
the punishments which are its factora, suppns- 
ed to be separated from each other by an in- 
terval of time. I take it that no Judge of 


` 
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sound discretion, if called upon to accumulate | cases of minor offences not committed after 


punishment for different offences, would 
award each punishment precisely in the same 
manner as he would if the oorrepond- 
-ing offence were alone under his oonsidera- 
tion. For instance, ifa man was convicted 
at one time of three thefts, for each of which, 
if it stood single, one year’s imprisonment 
might be an appropriate punishment, I sup- 
pose that the convicting officer would not for 
_ & moment think that, therefore, the aggregate 
of three years was the right punishment for 
the three offences. The whole of Section 
46 of the Criminal Procedure Qode, and es- 
pecially the proviso in the latter part of it, 
appears to me to show beyond question that 
the Legislature held the view which I endea- 
vour to express, namely, that a punishment 
effected by accumulation of penalties is not 
merely a set of separate punishments. 

Then also the words of the Whipping™Aot 
seem to me to make it as plain as oan be that 
the Legislature, in giving Criminal Courts the 
power which they did not before poseces, of 
inflicting the punishment of whipping, intend- 
ed for reasons which may be easily oconjeo- 
tured carefully to limit its application. I 
cannot see in the Act the smalleat indication 
that the Legislature contemplated whipping 
as by any possibility becoming under the Aot 
an element in any punishment, exoept under 
the clroumstances which are therein express- 
ly mentioned. On the contrary, the language 
of the Act coupled with the elaborately de- 
tailed form of its various provisions leads 
me to think that the Legislature only meant 
that whipping should be associated with an- 
other punishment, in the particular oases of 
which express mention is made. But if the 
Whipping Act does in truth apply, not only to 
single sentences, but also to each constituent 
factor of an socumulated sentences, such as is 
the subject of Section 46 of the Criminal 
Procedure Code, whipping may be lawfully 
associated with other punishments even in 


d 


previous conviction ; a result whioh certain- 
ly sems to me diametrically opposed to the 
unmistakeable spirit of the Act itself. Thus 
if a boy were convicted of stealing two 
mangoes belonging to one owner, he could . 
not be both whipped and also imprisoned. 
The whipping, if inflicted, must, by the words 
of the Act, be in liss of any other punish- 
ment. Butif it were proved that one mango 
belonged to one owner and the second to 
another, the Magistrate might, on the piin- 
ciple now maintained, convict for two 
offences, and in this way both imprison and 
whip. I cannot believe that the Legislature, 
against the very spirit of the Act, intended 
to leave a discretion of this sort to the Judi- 
cial Oficer, Before the Whipping Act was 
passed, he certainly had not uncontrolled 
discretion in the matter of acoumulating 
such punishment as then existed. Section 
46 expresely restricted him in this respect ; 
and I think the consequence is that since 
that Section at any rate he has had no other 
power af acoumulating punishment than is 
given him elther by that or by some subse- 
quent enactment. In the case which has 
been cited I gave at length my reason for 
coming to the conclusion that the punish- 
ment of whipping was not incladed among 
the punishments which a Judicial Officer 
could accumulate in the event of simulta- 
neous conviction for several offences. To the — 
opinion which I then expressed I still ad- 
here, and therefore I need not now discuss 
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CIVIL CIRCULAR ORDERS OF THE HIGH COURT. 


Instructs officers to arrange with the 
Acocountant-General, Bengal, for 
funds for transmitting judicial reo- 
cords through the post. 


CIVIL CIROULAB No. 1. 


From ths Hegisirar of the High Court of 
Judicature at Fort William in Bengal, to 
all Oteil and Sessions Judges and Magu- 
trates of Districts, dated Calcutta, the 4th 
January 1871. 


(Civil and Criminal Sides). 
Present: 


The Hon'ble J. P. Norman, Officiating Chief 
Justice, and the Hon’ble G. Loch, H. V. 
Bayley, L. 8. Jackson, and E Jackson, 
Judges. 

Tus Government of India having decided* 
that the change for 

cords thraugh the post 
from one Court to an- 


* Government Order, 
Financial ent, 
No, 8118, dened gic No- 
yomber 1870. 


ae A other shall be, as hereto- 
pago - fore, borne by the State; 
caita Gexatte of 16th ond the new Post Office 


Rulest+ requiring pre- 
payment of banghy postage whenever that 
mode of transmission is adopted, the Court 
directs that all Civil and Sessions Judges and 
District Magistrates will put themselves in 
communication with the Accountant, General 
of Bengal, with a view to provision being 
made for the funds n to meet the re- 
quirements of the rules above-mentioned. 

t 


By order of the High Court, 
(Signed) F. B. PEACOCK, © 
f 


— e mau apa mpi ai ie — —) W MA 


Directs that all orders for attach- 

‘ment of estates for arrears of re- 
venue be notified to the Collector in 
whose district tho estate lies, 


; 


CIVIL CIRCULAR No. 3. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, to 
all Zillah Judges and Judicial Commis- 
sioners, dated Caleuiia, tie 10th January 
1871. 


(Civil Side). 
Present : 


The Hon’ble J. P. Norman, Officiating Chief 
Justice, and the Hon'ble G. Loch, H. V. 
Bayley, L. S. Jackson, and E. Jackson, 


Judges. 


Tus Court directs that all orders by alj 
Civil Courts for the attachment of eetates and 
shares of estates for the recovery of arrears 
or demands of the descriptions mentioned 
ander Section 5 Act XI of 1859, shall be 
immediately notified to the Collector of the 
district within which such estates or shares of 
estates are situated. 


By order of the High Court, 
. F, B. PEACOCK, 


EGS me 


ey i 
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Draws attention to the provisions of | Corrigendum to be made in letter to 
the Court Fees’ Act which require| Superintendent of Stationery, ecir- 
the cancellation of stamps. oalated with Gircular Memo. Mo. 7, 

ömt TEE EES i dated 17th Dédombar 1870. 

From iks Rerisi of the High Cowrt of CIVIL CIRCULAR MEMO. No. 1. 

Judicature at Fort William in Bengal, to| _ 


From the Registrar of the High Court of- 
all Civil Authorities in the Lower Provinces, , of igh Court of 


dated Caleutta, the 17th January 1871. Judicature at Fort William in Bengal, dated 
| Calcutta, the 17th January 1871. : 
(Civil Side). 
(Civil Side.) 
Present; i 
Present: ` 


The Hon'ble J. P. Norman, Ofictatsng Cheef 
Justica, and the Hon'ble G. Loch, H. F. > The Hon'ble G. Loch, Judge. 
Bayley, L. S. Jackson, and E. Jackson, 
Judgss. Wrra reference to Court's letter No. 3816, 
dated 17th Decamber 1870, to the Superin- 


dina th Co Bane ey tendent of Stationery, copy of which was 
inate to the High Court, is drawn to the ve 
rirgvnon oF Section S0 ai the Coot Feat Memon 


Act (VII) of 1870, prohibiting the use, in | No. 7* to all Zillah Judges and District 
any proceeding, of any document requiring | Magistrates, the following oorrigendum is 


a stamp under that Act until such stamp hes | ciroulated for information and guidance of 
been concelled, and prescribing the mode in 


Tus attention of all Civil Courts subor- 





which cancellation is to be effected. ences OO i 
2. The Civil Courty subordinate to the Page 3, line 8, 
High Court are at the same time pre Por 
at the suggestion of the Government of Indi a Pa 
to cause the labels affixed to documents tsswad Twelve copies 
by them, and liable to a fee ander the Act, to Read y 
be cancelled at the tame that they are afiwed,— “Twenty copies.” 
such a course being calculated to protect the 
revenue and ent all evasions of the law. 
_ By order of the High Ooyrt, 
f EACO 
By order of the High Court, (Signed) F. B. P a l 
' (Signed) F. B. PEACOCK, jii 
e Registrar, | ~ è 14 W, By Civil Ciroulan, 48, Í 
e 
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Instructions regarding the submis- Tue recent Circular Order, dated 8th 
sion of the Annual Reports of Oivil| November 1870, No. 82,* by which new 
Justice. forms of Aunual Statements are preacribed, 

CIVIL CIRCULAR No, 4. having provided no form for the submission 

From the Registrar of the High Court of | of the Annual Reports, the following diree- 
Judicature at Fort William in Bengal, | tions are now issued for the guidance of ‘all 
to all Zillah Judges, dated Caloutia, the | Zillah Jadges in snpersession of previous 


2nd February 1871. orders on the game subject :-— 
(Civil Side.) L Report on the Administration of Civil 
Present : Juatios. 


The Hon’ble J. P. ee Officiating This report will present the main features 
ail i L ee and E. Jack. | of the year’s administration ander the heads, 
son, Judges. | and in the Tabular shapes following :-— 


ORIGINAL JURISDICTION. 


Table showing the Suits instituted, disposed of, and pending tn the past year, as com- 
pared with the preceding year. 





Table showing Suits commenced and Suits disposed of in 1370, and pending at the 
olose of that year, in the various Courts of the District. 








Oommenoed, 


Judge aoe Ca “ “ +a 
Additional Judge... os 
Subordinate Judge n ‘33 ae 
ind Subordinate Judge 2 a 
8 
Korn —A sult transferred to another Court is not disposed af. 
a > - Cte, 
* 14 W., R, Civil Circulars, p. ° 
e 
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Table showing Number and Value of Suits of different kinds commenced in all Courts 
of the District in the past, as compared with the preceding, year. 


mO O i a AL Oe SS ON A EN oT civil La A 


DESCRIPTION or Sorta. No. in 1669, No. in 1870, 





Sults of Small Cause Court Class Sue 





Rent~Salts . . 
Other Sulta m n 

Inereass ' 

Decrease m , ' 


Table showing Miscellaneous Cases of a judicial nature, other than Regular Suits or 
Proceedings in execution, disposed of by, and pending in, each of the Couris in— 
a 


a a ” TT I h MrT Si Rt Nar Rites pn 





Pirie at a viii: Mr A ear 








romy an Se 





Disrosep or. Papa. 

1889. 1870, 1969, ` 1870, 
Zillah Judge ` ». ‘ 
Additional Judge ee 
Subordinate Judge 
2nd Subordinate Judge oon 
Moonslff of 
Moonsif of -a 7 on owe 


M ke eT i i Ee a + a i ce = eee TO a et hi i a rru aam "o t æ a 


d 
Table showing Number of Dseress completely and partially executed in 1870 in the 
several Courts of the District. 
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APPELLATE JURISDICTION. 


Table showing Appeals from Decisions in Original Suits instituted in the Distriot, 
disposed of. and pending tn the past year, as compared with the preceding. 






APPEALS. 5 E $ 43 7 3 i si 
PAEH ia ‘i 
fs PE IIR GTR, 
FIFE EEE 
Deereass re ie o — TT 


Table showing the Number of Appeals preferred to Zillah Cowrts from sach of the 
Subordinate Courts in the-Distriet, the ratio of Appeals to Decisions, the Num- 


ber of Decisions affirmed, and ratio of affirmed to decided. 


Appeals from fed toon 
Bubo: dinate Judge 
2nd Subordinate Judge 


Small Cause Court Judge, with 
uf Subordinate Judge wax 


Moonnf af 
Mecnasrff of 


powers 


Ratio No. Ratio 
of Appeals to of Decisions of affirmed to 
Decisions. affirmed. decided. 





Bimilar Statements for Miscellaneous Ap- 
peals of all kinds. : 

Apposite observations as to increase or de- 
crease of business, or the like, to accompany 
each Table where oecessary, 

These Tables to be followed by a report 
on the condition of the Judicial Buildiugs, 
the Records of the several Courts, the 
Jadge’s Library, and the Seourities of thoee 
publio Officers from whom security is re- 
quired, r l 

The character, qualifications, and offoinl 
merits of the several Subordinate Judges and 
principal Ministerial Officers to be made the 
subject of a separate report, in which the 
work done by, and the result of appeal from, 


r 


such officers are to bé analyzed and com- 
mented upou, only as aids to forming a judg- 
ment na to their respective deserts and fitness 
for promotion, or coutingance in the publio 
service. This. however, is not to debar 
Zillah Judges from recording iu their Ad- 
ministration Reports auy Instance of special 
aud distinguished merit ou the part of any 
of their subordinates, which they couslder 
deserving of couspicuous meution aud enti- 
tling the person indicated to the favourable 
notice of the Court or of Goverhment. 


By Order of the High Court, 
“ F, B. PEACOCK, 


Reg isertPpe ma, 


M 


§ - e 
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Prescribes new forms of Annual 
Statements for Small Oauso Court 
Judges, for submission to the Lillah 
Judges. 


CIVIL CIRCULAR No. 5. 


From the Officiating Registrar of the High 
Court of Judicature at Fort William in 
Bengal, to alt Judges of Courts of Small 
Causes, dated Calcutta, the 25th February 
1871, 

(Civil Side.) 


Present: 


The Hon'ble J. P. Norman, Offaating Chief 
Justice, and the Hon’ble G. Logh, H. V. 
Bayley, L. S. Jackson, and E. Jackson, 


Judges. 
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Oirculors. 7 


Tum Court directs that Judges of Small 
Cause Courts will submit annual returns of 
their work ‘to the Judges of the Districts in 
which their Courts are respectively situated 

in the four forms ap- 

T Roa adigal). os pended hereto,* „in 

supergession of the re- 
turns hitherto made to the Court direct under 
the provisions of Circular Order No. 12, 
dated 19th December 1862. The returns 
now prescribed will begin with the work of 
the past year, 1870. 


2. These instructions will not interfere 
with the monthly returns Noa. 1 and 2 pre- 
scribed by the same Circular Order. which will 
continue to be made to the High Court as 
heretofore. 


By order of the High Court, 
(Sd ) W. M. SOUTTAR, 
Offg. Registrar. 
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Requests Zillah Judges and Judi- 
cial Commissioners to satisfy thom- 
selves that evidence is properly 
recorded by the subordinate Courts 
in cases under Seotion 15 Act XIV 
of 1859. 


CIVIL CIRCULAR ORDER NO 6. 


From the Officiating Registrar of the High 
Court of Judicature at Fort William in 
Bengal, to all Zillah Judges and Judicial 
Commissioners, dated Calowita, the 17th 


March 1869- 


i 


(Civil Side } 
Present: 


The Hon’ble J. P. Norman, Officiating Chief 
Justice, and the Hon'ble G. Loch, H. V. 
Bayley, L. S. Jackson, and E. Jackson, 


Judges. 


Aw instance having been brought to the 
notice of the High Court, of culpable care- 
lessness and negligence on the part of a 
Moonsiff in hearing witnessea, and recording 
evidence in cases under Section 15 Act XIV 
of 1859, which misconduct bas since led to 
the removal of the Moonsiff from office, the 
attention of Zillah Judges and Judicial Com- 
miseioners is drawn to the necessity of satis- 
fying themselves that evidence is properly 
recorded in such ceases. The Court directs 
~ that Judges on their inspection tours will give 
special attention to the subject, and thet 
they will not omit to notice it in their report. 


By ordes of the High Court, 
(Signed) W. M. SOUTTAR, 
Officiating Registrar. 
. / 


Bncloses Uiroular from the Post Was- 
ter General regarding postage on 
paroels. 


CIVIL CIRCULAR ORDER No. 7. 


From the Oftciating Registrar of the High 
Court of Judicature at Port William in 
Bengal, to all Civil Authoritiss, dated 
Caleutia, the 22nd Maroh 1871. 


(Civil Side.) 
Present: 


Fhe Hon'ble J. P. Norman, Officiating Chief 
Justice, and the Hon'ble G. Loch, H. V. 


Bayley, L. S. Jackson, and E. Jackson, 
Judges. 


THE accompanying copy of a Circular letter 
No. 95, dated the 80th December, issued by 


'| the Post Master General of Bengal, and besed 


upon fhe Financial Resolution of the Govern- 
ment of India, No. 3118, dated 31st Novem- 
ber 1870, is hereby ciroulated for the in- 
formation and guidance of all Civil Courts 
subordinate to the High Court, in super- 
session of Circular Order No. 1, dated the 
4th January last,* which was issued before 
the Court had received intimation of the 
instructions now ae and which is hereby 
canoelled. 


By Order, &o., 
- (Sd) W. M. SOUTTAR, 
Off7. Regirirar. 


(From J. Twazoæ, Esg, Oficiating Post 
Master General of Bengal, to all Post Office 


Oficials,—Cireular No. yw dated 
Fort William, the 30th December 1870.) — 


Postage on Parcels which oontain records 
tn transmission through the post from one 
Court to another is no longer to be charged 
either by stamps or in cash to sender or to 
addroesee. 


2. <All other kinds of Parcels hitherto 
chargeable under Rule 25 of the,rules re 


‘garding official correspondence will be charged, 


as usual, under that rule. 





* Ante, p. 1, 
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Olreulates amended copy of Circular 
requiring orders of Civil Oourts re- 
garding attachments of estates to 
be notified to Collector of District in 
which ostates aro situated, 


MEMO. No. 3. 


THA accompanying copy of Circular Order 
No. 2, dated 10th January 1871, should be 
` substituted for the copy previously issued, 
which should be destroyed 


By Order, &o., 
(Signed) W. M. SOUTTAR, 
3 Offg. Registrar. 


Hien Court: _ ` 


The 8rd April 1871. 


CIVIL CIRCULAR No. 3. 


From the Registrar of the High Cowrt of 
Judicature at Fort William in Bengal, to 
all Zillah Judges and Judicial Commission- 
ert, dated Calcutta, the 10th January 1871. 


(Civil Side). 
Prem : 
The Hon'ble J. P Norman, Offciateng Chis/ 


Justice, and the Hon’ble G. Loch, H. Y. 
Bayley, L. S Jackson, anu E. Jaokson, 


Judges. 
$ ; 
Taus Court directs that all orders by all 


Civil Oourts for the attachment of estates and 
shares of estates shall be immediately notified 


to the Collector of the district within which 
such estates or shares of estates are situated. 


By order of the High Court, 
_ (Signed) F. B. PEACOCK, 


j Registrar, 


Fresortbes new rules for the Police 
when employed in escorting remit- 
tances made by BMioonsifis. 


CIVIL CIRCULAR No. 8. 


From the Ofiaating Registrar of the High Court 
of Judicature at Fort William in Bengal, to 
au Zillah Judges and Judicial Commis- 
stoners, dated Calcutta, the 6th April 1871. 


(Civil Side). z 
Present: 


The Hon’ble J. P. Norman, Officiating Chef 
Justice, and the Hon'ble G. Loch, H. V. 
Bayley, L 8 Jeokson, and E Jackson, 
Judges. 


I ax directed to forward herewith, for your 
information and guidance aud for oommuni- 
cation to the Moonsiffs subject to your oon- 
trol, the ‘amended Rule given below, which 
has been framed at the instanoe of His 
Honor the Lieutenant-Governor of Bengal, 
for the guidance of the Police employed on 
escort OAL in connexion with remittances 
made by Moonsiffa, and to state that the pre- 
sent instructions should be regarded as 
superseding those conveyed in Circular Or- 
der No 9, dated 13th July 1868,* which is 
hereby cancelled. | 


By order of the High Oourt, 
(Signed) W. M. SOUTTAR, 
j Ofeiating Registrar. 


s 


See a 


* W. R. Civil Ciroulars, ° 
g R 
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a 


AMENDED RULE. 


Rule 26.—Where Moonsiffs’ Courts exist, a 
day in each month will be fixed by the Judge 
on which the money will be paid over to the 
Police for transmission to the treasury. | 


Clause I.—The Moonsiff will give notice at 
the police station on the day before the guard 
is required, and the police officer m charge 
will himself, on the day appomted, proceed 
to the Moonsiff’s Cutcherry with a guard as 
directed in the above instructions. 

Clause IJ.—The money will then be count- 
ed in the presence of the officer in charge of 
the guard and placed in a- bag, which will 
then and there be sealed and made over to 
the guard, who will forthwith proceed with 
it to the treasury or sub-divisonal treasury. 
Ihe officer in charge will be furnished with a 
memorandum of the amount. 


Clause III.—The police officer will cause 
the bag and seal to be inspected in his pre- 
sence by the treasury officer to whom it is ad- 
dressed ; and while beld responsible for the 
total amount in the bag, he will not, provided 
the bag and seal show no signs of being tam- 
pered with, be called on to replace any light 


or spurious coin that it may contain. 


Clauss I V.—The above rules apply to small 
remittances made by Moousiffsin bags. Lar 
ger remittances will be sent more securely 
packed. 

Olauss V.—The provisions of paragraphs 
12 and 18* apply equally to the transport of 
all remittances from Moonsiffy Courts. If'a 
remittance be in copper coin, and exceeds six 
soerg and one pow im weight, coolio labor 
should be employed. 


Clause VIJ.—Should any necessity arise for 

a second remittance during the month, the 

same course will be pursued on due notice be- 
ing given at the police station. ** 
. 


Aaa e a on 
* Paragraphs 12 and 18 alludel to above. 
¢ 


“ 13.— Under i circumstances the 
strength of escorta shall be as follows :— 
For Prisoners, For Treasure. 
For i to 8 prisoners, 2 For sums not exoeedin 
constables, ` Es, 80, a le constable a 
For 4 to 6 prisonera,* 8 known in ty and trast- 
constables, bad worthiness, 
loaa E WY B —It cach 22 offtoor be not 
> Of there, one man to act argliahie, two consishbies should be 
as head constable. mnt. 


For any amount above Ra 
80, and not exceeding Ra. 250, 
two oo ' 

For Rs. 2350 and up to Rs. 
500, three constables, 


. 500. it should be carried 
by the police themselves with- 
pot eee ploy ses ot coolia 


For any amount abore Re, 


e For upwards of Ra. 10,000, 
e and not more than one lakh 
one head constable and eight 
Foe 7 to 12 prison F op lakhs, 
or 1 or ons to two two 
hoad barabl “Gad A head constables and twelvs to 
constables. sixteen constables. 
For 18 to 18 prisoners, 1 Above two | one Bub- 
head constable ade Inspector and two head con- 
bles stables, and srxteen to twen 
For 19 to 24 prison 1 constables, and so on, for 
head co leand 8 lakh above two lakhs, four 
constables, and soon constables fn addition, and 
in proportion. offlcers in proportion. 
For Prisoners. For Treasure. 
N 8.—When a guard of ie 


When treasure is escorted 
by rail, a head constable and 
two constables are dvemed 
sufficient, but during the 
transit of the treasure to the 
railway on wy a it, @ 

per 

Sieve watts orl 
ü When tr asure is conveyed 
steamer, a guard of ons 
head constable and aix armed 
constables should be detatled 
with any amount not ax- 
> ceeding one lakh. The men 
should furnish one sentry OF 


reared in proportion ap to 
a maximum ot teaivé con- 
stables, 


“18,— All ments as regards carriage 
will devolve upon the officer to Whom the 
escort is supplied, and will not in any way 
form part of the duty of the police. Pri- 
soners and treasures should not, unless unter 


special circumstances, be sent together.” 


isyL] ` diei 


Calis for information regarding re- 
muneration of Wazirs when oon- 
ducting sales in execution of do- 
orees. 


~ 


CIVIL CIRCULAR MEMO. No. 3. 


From the Offciating Registrar of the High 
Court of Judicature at Fort William in 
Bengal, to ah Zillah Judges and Judicial 
Commissionors, dated Cialowt!a, the 261A 
Apri 1871. 


(Civil Side). 
Present: 


The Hon'ble G. Loch, Judge. 


I ix directed to request you will be so good 
as to state for the information of the Oourt 
what the practice is in the Courts of your dis- 
trict, as regards the remuneration® of the 
Nasir when he conducts sales in execution 
of decrees of Court. Is he allowod any re- 
muneration, at what rate, and from what 
source is it derived ? 





Issues instructions regarding the ser- 
vice of writs of summons and of no~ 
tices of appeals. 


OIRCULAR ORDER No. 9. 


From the oren Registrar of the High 
Cowrt of Judioaturo at Fort tem in Bon- 
gal, to ah Zilah J and Judicial Com- 
mussioners, dated the 644 April 


1871. 
(Civil Side.) 


Present : 


The Hon'ble J. P. Norman, Offoiating Chi 
Justi, and the Hon’blé G. Loch, H. V. 
Bayley, F. B. Kemp, L. 8. Jackeson,. E. 
Jackson, F. A Glover, D, N. Mitter, W. 
Ainalie, G. 0. Paul, and O. O. Mookerjoe, 
Judges. 


Tux returns transmitted by the local Oourts, 
of the service of writs of summons and of 


nolan of (he hearing of sppedis issued Dy We 


"rrera te 
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High Court for service within the jurisdiotion 
of local Oourts, are, in many instances, #0 
insufficient as to necessitate postponements, 
the re-transmiesion of such process for further 
proof, or the issne and transmission of fresh 
process for ssrvice, 


2. The Courts frequently send up nothing 
bnt the Nazir’s return, which is often no more 
than a mere report of oral statements made to 
him by others as to the mode of service. Buch 
returns, without proof of the statements con- 
tained therein, are of no value. 


3. By the Civil Procedure Oode, when- 
ever it is necessary that summons should be 
served beyond the limits of the jurisdiction 
of the Court which isened it; the Court which 
is called upon to serve the summons is, by 
Section 59, placed in the same situation as if 
it had itself issaed the summons, and ought 
to satisfy itself that the sumrhons has been 
effectually served as directed by the Act. 


4. The duty of the local Oourts is, not- 
withstanding repeated admonitions, so often 
imperfectly performed in this matter, that it 
appears to the High Court necessary to remind 
them that no Ooart can rightly proceed to 
hear a suit or an appeal ex-parte until it has 
been- liie to the seætufaction of that Court 
thet the summons to a defendant to appear, 
or notice to a respondent of the hearing of an 
appeal, as the case may be, has been dul 
served, ¢. ¢., has been served strictly in su 
manner as the law provides. 


6. The sarvioe should be nal in all 
cases in which persone! service is practicable, 
and the Court ought not in er-parts cases to 
act upon any thing short of personal service, 
until it is satisfied that personal service could 
not reasonably be effected. 


6. The nature of the proof of service 
which the Court ought to require in each 
case, according as it falls under one or enother 
of the various Sections of the Civil Proce- 
dure Code relating to service of summons on 
defendants, may be shortly sthted as follows :— 


(1).—When the summons or notico is served 
on the defendunt or respondent personally, 
the service and signature of the detendent on 
the back of the summons or copy should be 
proved by the affidavit or solemn declaration 
recorded in writing of the persoh who actually 
effected the i nadia and the identity of the 
person served’ with the party to whom the - 
process is atidressed, should be proved hy the 
affidavit or solemn declaration of sone one, 

T o 


~ 
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personally acquainted with the party to be 
served. . 


(2).—If the service be made under Section 
` 49 of Act VIII of 1869 on 
an agent, it should be prov- 
ed that this person was 
empowered to accept sger- 
vice, either by reason of 
be ‘eat his being one of the class 
sche ata Ye of recognised agents de- 
sa aii scribed ih Section 17 of 
Act VITI of 1859, or by virtue of appoint- 
ment for that purpose in writing. 


(8).—If the service be mede under Section 
63, it should be proved by the afidavit or 
solemn declaration of the officer effecting the 
service, and, if necessary, of some other per- 
son or persons aoquninted with the facts, that 
the defendant, or respondent, could not be 
found and had no egent empowered to accept 
the service, and that the person to whom the 
process was delivered was an «adult male 
member of his family and was actual y resi- 
ding. with him at the time of such service, 


' (4).— If the service be made under Section 
55, it should in like- manner be proved that 
the defendant, or respondent, could not be 
found, and that there was no agent empowered 
to. accept the service, ner any other person on 
whom the service could be made, and that the 
defendant, or respondent, was actusly dwelling 
(a) in the house, on the 
outer door of which a copy 
of the process was fixed, 
at the time when- it was 
so fixed. , 


(5).—If the service be made under Section 
Y It should be 57, ee = a n 
ner roy at the 
aar EA ii a house, aon the door of 
ed inthe house, and which a copy of the pro- 
Se ee cess was fixed, was the 
house in which the defen- 
dant, or respondent, last 1esided (b), and that 
the service was made in all respects in con- 
formity with the order for substituted service, 
which should accompany the process. 


(6).—If the service be made ander Section 
61, it should be proved in like manner that 
the summons or notice could not be served on 
the defendant, or respondent, in person, and 
that he hed nq agent empowéred to accept 
service, and that the person to whom the 
aie was delivered was an „egent of the 

efendant, or respondent, in charge of the 
land’ or other immoveable property forming 
tho subject-matter of the guik 


give proof to this 
effect It is a matter 
of which, ordinarily 
speaking, the serving 


(a) The frets lead- 
fhg to this inference 
abould be stated, 
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(7).—If the service be made under Section 





notion was left at the registered Office of the 
Company, or was delivered to any Director, 
Secretary, or other principal Officer. - 


(8).—If the summons or notice, when 
tendered, be declined by the defendant, or his 
agent, or a male member of his family, besides 
the proof requirad as to identify, &o., as . 
stated ahove, it should be proved that the 
party was informed that the document tendered 
Was a summons or notice, and that he was 
made ecquainted with the nature and ooh- 
tents thereof. 


(9):—The Court should in all cases obtain -~ 
the proof which is above desoribed as req nisite, 
according to the oase, either by the affidavit 
or verified statement of the person by whom 
the service was effected, and of any person 
who may have acoompanied the serving offlcer 
for the purpose of identifying the party to 
whom the process was addressed or otherwise 
directing or assisting the serving officer ; or, 
if deemed necessary, by the examination in 
Court as, witnesses of such persons es the 
Court’may think fit to examine. 


(10).—-When the summons which has-been 
served is the summons of another Court trans- 
mitted to the serving Court for the purpose 
of service only, then, upon service being 
effected, this letter Court should re-transmit 
the summons to the Oourt by which it was 
issued, together with the Nazir’s return and 
the affidavits, verified statements or deposi- 
tions of the serving officer, and the witnesses 
relative to the facts of the service. 

7. The foregoing directions apply to, and 
must be followed in the cases of, all notices 
and judicial procosses which, by Section 108) 
of Act VIII of 1859, are required to be 
served in the manner directed for the service 
of summons upon a defendant to appear and 
answer. 


Certtfloate by Judge of dus soroios of Summons, 
under Soiton 59. 

‘‘T do hereby certify that I did on the 
ce day of 18 cause 
“a copy of the within summons (or notice) 
“to be served upon the abovenamed ret- 
“í pondent,” or 
a that the above sammons (or 
“ notice) was not, in my opinion, duly serv- 
“ed upon the abovenamed deféndant, or 
‘ respondent, for the following reasona:—” 


ZILLAH, ` 
18 .}- 


Thy f 


Judy e. 
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Directions for 
Returns to be mads by Naairs. 

I. Nasirs in ing sammonses and other 
process under Act VIII of 1859 must oare- 
fully attend to the directions of the Act as to 
the service of Their attention is 

icularly called to the fact that, wherever 
t is practicable, the service of process placed 
in their hands should be personal. 


TI. They will be held responsible for the 
due and regular service of all process entrust- 
ed to them for service by thamselves and their 
subordinates, and in each oase for the correct- 
noes of the statements made in the return. 


No peon should be retained for the service 
of process who cannot reed and write, or 
who is not capable of fully and intelligently 
carrying out these rules in so far as they 
relate to actual service. 


Itt. Forms of returns to be made b 
Nasirs are annexed, which should be follow 
as nearly as the ciroumstances of the case 
edmit. 


pi 


_IV. In all cases, if the summon’ og other 
process is served personally and the 
served signs any acknowl ent of the ser- 
vice, the return shall state that fact and refer 
ae of the party signing, thus :— 
s‘ That the sald did at the time 
“ of such service in the presence of 
“and tho acknowledg- 
“ ment of the service endorsed on the mum- 
t mons (or other process) hereto annexed.”’ 
V. If the summons or other process was 
tendered and declined, it will be necessary to 
show that the contents of the same were 
brought to the knowledge of the perty serv- 
ed, 


The return must state 
t that the summons (or other \ was tan- 
“ dered and returned, and that the defendant 


“ or wespondent refused to receive the same, 
«t whereupon informed him 
“what the dooument was and acquainted 
ae with the nature and oontents there- 
“ : 
FORM No. 1. 
Esturn of service of Summons or Notice on 
Defi tn person, under Seotton 49 of 
Act VIL of 1859. : 


I do hageby certify that I did on the 


t of 

B a eu liver (or tender (#) or 
mons has been de- cause to be delivered or 
a tendered) a copy of the 
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Serving Officers, and forms of |sammons hereto annexed under signature of 


and the seal of the 
Court [with (if the document is in English, 
and the party to be served be a native,) a 
translation thereof in the age 
and character] to the defendant (or respon- 
dent) (name and describe him by his resi- 
dence and occupation and caste, and father’s 
ae state facts as to signature, 





. FORM No. à. 


Return of Services of Summons or Notice on 
Agent, under Section 49. 


I do hereby certi peat ee 

yof deliver (or tender 
aa ae aie aia 
vered or tendered) a copy of the summons (or 
notice) hereto annexed, under the signature of 
the and seal of the Oourt 
[with (if the document is in English, and the 


b) If party to be served be a 
war am informed native, ) a translation there- 
and believe. of in the 


lan- 
and character] to (name and describe 


ka ia person, who is /%) an agent of the 
defendant (or respondent) em- 
powered to acoept service of the same [or if 


a agent state how he is so]. 
(State facts as to signature.) 


FORM No. 3. 
Return of service of Summons or Notico on a 
mals menmbor of the family, wader Section 
63. 


I do hereby certify that as the defendant 
‘a respondent) cannot be found, and has, as 
as I am aware, no f to accept ser- 
vioo of summons (or notice), I did on the 


day of a deliver g Pi 

@) or oauso to iver- 

Sa iaa ed or tendered) a copy of 
the summons (or notice) hereto un- 
der the signature of the and seal 
of the Court, [| with (ifthe do- 
cument is in and the to be serv- 
ed be a native), a tranalatiqn in the 


the, (state if relation or servant, and 
his een ate of the said defendant re- . 
siding with him. i 


D 


. 
ae . 
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FORM NO. 4. 


Return of sorvics of Summons or Notwe, 
wader Section 55. 


I do hereby certify that as the defendant 
(or respondent) cannot be found, and there is, 
as far as I am aware, no agent empowered to 
accept service of summons, nor any other per- 
son on whom the service can be made, I have 
fixed (or caused to be fixed) a copy of the 
summons (or notice) hereto annexed under the 
signature of the ` and seal of the 

Court [with (if the dooument 
is in English, and the party to be served be a 
native,) a translation thereof in the 
language and character | on the outer 
door of the house in which the defendant 
(or respondent) is now residing. 


(State whether this is of servers own 
knowledge or from information and belief.) 





FORM No. 6. 


Return of service of Summons or Notice, under 
Seotion 57. j 
_ Ido hereby certify that I have, under an 
order of the Court of the made 
under Section 67 of. Act VITI of 1859, serv- 
ed (or caused to be served) the summons 
(or notice) hereto annexed by fixing up 8 
copy thereof under the signature of the 
and seal of the 
= Court [with (if the document isin English, 
and the party tobe served bea native,) 8 
translation thereof in ‘the ar 
language -and character] upon a conspicuous 
place in the Court House of the 
, and also upon the dpor of a oertain 
house (describe it) in which, as I was informed 
and believe, the defendant (orerespondent) 
last resided. : 


e * 


FORM No. 6. 
Return of service of Summons or Notios, under 
Sostion 61. 


I do hereby certify that, as the defendant 
(or respondent) cannot be -found, and has, as 


‘far as I am aware, no agent empowered to 


accept service of summons, I did on the 
day of ‘deliver (or tender (#) or 
cause to be delivered or 
tendered) a copy of the 
summons hereto annexed, under the signature 
of the and seal of the 
~ Court [with (if the document is in. 
English, and the party to be served be a na- 
tive,) a translation thereof in the 
e “language and character} to (name 
and description) who is (or as I am informed, 
and believe, is) an agent of the defendant in 
charge of (state what land or immoveable 
property) which is the subject-matter of tho 


suit. 


(a) Ante. 





FORM No. 7. 


Lsturn of service of Summons or Notice, wider 
Section 63. 


I do hereby certify that I did on the 
day of leave a copy of the 
summons (or notice) ‘under the signature of 
the and seal of the Oourt 
at the registered office of the 
Company at No. Street 
[or did deliver (or tender)*a copy to 
Mr. (state what his posi- 
tion is) an officer of the Company. ] 


AT 
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Requests Oourts to satisfy thom- 


selves as to the cancellation of ad- 


hesive stamps filed between ist 
April last and the receipt of Oir- 


oular, dated 17th January 1871. 
CIVIL CIRCULAR No. 10. 


From the Offcsating Registrar of the High 
Cowrt of Judtoatwre at Fort William tx 
Bengal, to the Cres] Authorities, Lower Pro- 
vinos, dated Calcutta, the 13th Apri 1871. 


(Otvil Side). 


Present : 


The Hon’ble J. P. Norman, Offotating Ohisf 
Justice, and the Hon’ble G. Loch, E VY. 


Bayley, L. 8. Jackson, and E. Jackson, 

Judges. 

Tux attention of all Civil Courts subordi- 
nate to the High Court is drawn to the neces- 
sity for satisfying thamselves that cancellation 
of the adhesive stamp, in the mode prescribed 
by law, has bean duly effected in the case of 
documenta filed in Court between tho lst 
April last, when the Court Fees’ Act came 
into force, and the time of the receipt of 
Oiroular Order No. 8, dated 17th January 
1871,* which called attention to the provi- 
sions of Section 30 thereof. 





* Ante, p. 2 


Directs the punctual submission to 
the Accountant Goneral of Moon- 


| aiffs’ Treasury Accoants. 


CIRCULAR ORDER No. ll. . 


From the Officiating Registrar of the High 
Cowt of Judicature at Fort Wiliam in 
Bengat, to all Civtl and Sessions Judges and 
Judicial Commeastoners, dated Calowtta, the 


18th April 1871. 


(Civil and Criminal.) 


Present : 5 


The Hon'ble J. P. Norman, Offoiating Chief 
Justice, and the Hon’ble G. Loch, H. Y. 
Bayley, L. S. Jackson, A. G. Maopherson, 
and B. Jackson, Judges. 


Tua Accountant General having complained 
that great delay occurs in the submission to 
his Office of deposit registers and other returns 
of Civil Courta, the High Court, at the re 
quest of the Licutenant-Governor of Bengal, 
directs the Civil and Sessions Judges and 
Judicial Commissioners under its control to 
require all Moonsiffs in their districts to sub- 
mit their Treasury Accounts for each month 
punctaally on the 27th of such month. 


2. These returns should include the trans- 
actions of the 27th. 


h 
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Cancels 0. O. Mo. 20, dated 1st Au-| Bayley, L. 8. Jackson, and A. Œ. Macpher- 


gust 1870, requiring information 
i son, Judges. 


for the promotion of Serishtadars 
from "‘B" to “A” Districts. 


e 


In consequence of the altered state of the 
OTROULAR No. 12. 


` From the Officiating Registrar of the High 

Cowrt of Judicature af Fort Willian in 

Bengal, to all Civil and Sessions Judges, 

dated Calcutta, the 19th Apra 1871. 
(Civil and Oriminal.) 


law, introduced by the Bengal Civil Courts 
Act (YI) 1871, the instructions conveyed in 
Oiroular Order No. 20, dated ist August 
1870,*-oan no longer be acted upon, and tho 
Circular in question is hereby eanodlled, 

Present : 


The Hon’ble J. P. Norman, Offoteting Chof 
Justice, and the Hon’ble G. Loch, H. V. 





* 14 W. R, Civil Circulars, p. 8, 
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Appoints officers named to bo Oom- 
misaioners for vorifying potitions, 
do., to be used in the High Court, 
and circulates General Bules for 


guidance on the subject. 


CIVIL CIROULAR No. 15. 


From the Officaahag Regutrar of the High 
Court of Judicature at Fort Willian in 
Bengal, to ali Judges, Subordinate Judges, 

_ cad Mocangs in the Regulation Provinces, 
and Judiaal Comsussioncrs and Deputy 
Commissioners in the Non-Regulation Pro- 
vinces, exercising any of the powers of Judges 
of Cimi Courts. A 


Preni : 


The Hon'ble J. P. Norman, Oficiating Chief 
Justice, and the Hon'ble G. Loch, H. YV. 


Bayley, F. B. Kemp, L. 8. Jackson, J. B. 
Phear, A. G. Macpherson, E. Jackson, F. A. 
Glover, D. N. Mitter, W. Ainslie, G. O. 
Paul and O. C. Mooksrjes, Judges. 


Taa High Court has resolved to appoint 
you to be Commissioners for verifying peti” 
tions, and swearing or affirming affidavits pre- 
sented to you to be used in the High Court. 
` 
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A commission for that purpose will accord- 
ingly be forwarded with this Circular for 
each of the officers addressed. 


In addition to the annexed General Rules 
for the guidance of all Commiksioners appoint- 
ed by this Court to, verify petitions or to 
swear or affirm affidavits intended for its use, 
the following special rules are prescribed for 
your guidance, wis, :— 


Applications by parties to a mit may be 
verified in the manner prescribed for plaints. 


Affidavits by persons not parties to a suit, 
i hea E E EE E 
an, shall {and in ail other cases may) be 
affirmed in the following form :— 


“I solemnly declare in the presence of 
Almighty God that the signature to this 
paper is in my name and hand-writing, and 
that what I have therein stated is true.” 


If the deponent is anable to write, he mnst 


say “I have affixed my mark by way of 
signature to this peper.” 
By order of the High Court, 


W. M. SOUTTAR, 


+ E i; ; Rg yi . 
The 19th May 1871. 


t 
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RULES 


FOE THE 


Admission of applications made to the High 


Court on tts Appellate side. 


L No application made to the High Court 
founded on any staterhent of faot shall be 
made otherwise than by a petition in writing, 
setting out the material facts, matcers, and 
circumstances on which the applicant relies, 


Il. The facta stated in such petition shall 
be verified-by the solemn affirmation of -the 
petitioner, or by an affidavit to be annexed 
to the petition. 

Nora.—The affidavit may be by any person having 
cognizance of the facts stated. Several persons may 


join ‘in a affidavit, cach deposing separately to those 
faota which are within his own koowledgs. - 


TIL Any party opposing the grant of an 
application, or showing cause against a rule, 
who may desire to bring before the Court any 
facts not contained in or admitted by the pe- 
tition or affidavit of the opposita party, must 


` do so by an affidavit containing, in the form 


of a narrative, the material facts on which he 
reolieg. 

IV. Every affidgvit to be used in the 
High Court shell be entitled “In the ‘High 
Ooprt_gf, fadisetyre at Fort William in 
Bengal.” -° 


Tf‘there be a cause in Court, ethe affidavit 
in support of ox in opposition to an spplica- 
° ne Tee 
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tion respecting it, or made in it, must also 
be entitled in the cause. | 


If there be no cause in Court, the affidavit 
shall be entitled “In the matter of the pe- 
abae U +) dace akc eee On ~ 

V. Every such petition or affidavit as 
aforesaid, containing any statement of facts, 
ahall be divided into paragraphs, and every 
paragraph shall be: numbered consecutively, 
and, as nearly as may be, shall be confined 
to a distinct PA of the subject. 

VL © Every person, other than a plaintiff 
or defendant in @ suit in whioh the appli- 
cation is made, presenting any petition or 
making any affidavit, shall be described in 
such a manner as will serve to identify him 
clearly, that is to say, by the statement of 
his full name, the name of his father, his 
caste, or religious persuasion (if he be not a 
Hindoo), his rank or degree in life, his pro- 
fossion* or trade, and the true place of his 


reaidence. 


VIL When the petitioner in any such 
petition, or the deponent in any affidavit, 
speaks to any fact within his own knowledge, 
he must do ao directly and positively? using 
the words “I affirm” (or * make oath”) “and 


aay.” 
í 


i 
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VII. Where the particular fact is not 
within the deponent’s own knowledge, but is 
stated from information obtained from others, 
the petitioner or deponent must use the ex- 
pression—‘‘ I am informed,” and, if such be 
the case, he should add, “and verily believe 
it to be true,” or he may state the source 
from which he received such information. 
When the application rests on facts disclosed 
in documenta or copies af documenta pro- 
cured from any Court of Justice or other 
sourced, the deponent shall state what is the 


_ . source from which they were procured, and 


his information or belief as to the truth of 
the facts disclosed in such documenta, 
~ 

IX. Every person presenting a petition or 
making an affidavit aball, if not personally 
~~known to the person before whom the peti- 
tion is to be verified or the affidavit is to be 
made, be identified to that person by some 
one knon to him; and the person before 
whom the petition is verified or the affidavit 
is made, shall specify at the foot of the peti- 
tion or of the affidavit (as the case may be), 
the name and description of him by whom 
the identification is made, as well as the time 
and place of the identification and of the 
verification of the petition or making of the 
affidavit. 


X. Ifany person presenting a petition or z 


making an affidavit, shall appear to the per- 
zon befare whom the petition is to be verified 
or the affidavit made to be illiterate or 
not fully to understand the contents of the 


pe 


petition or affidavit, the said person befare 
whom the petition is to be verified or the 
affidavit made, shall cause the petition or 
affidavit (as the case may be) to be read 
and explained, either by himself orin his 
presence by a proper Officer of the Court, 
to the person by whom it is to be verifled or 
made. When any petition or affidavit is 
read and explained as herein provided, the 
person before whom the petition is verifled 
or affidavit is made, shall certify in writing, 
at the foot of such petition or affidavit, that 
it has been so read or explained, and that 


the person verifying the petition or making 


.| the affidavit seaméd perfectly to understand 


the same at the time of his verifying it or 
making it. 
Dated the 16th Mey 1871. 
J. P. NORMAN. 
G. LOCH. 
H. Y. BAYLEY. 
F. B. KEMP. 
L. 8. JACKSON. 
J. B. PHEAR, 
A. G. MAOPHERSON. 
E. JACKSON. 


F. A. GLOVER. 
CD. N. WITTER. 
W. AINSLIE. 
G. 0. PAUL 
0. 0. MOOKERJER. 
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(FORM oF OoMMIssION). 
In the High Cowrt of Judicature at Fort 
Wiiliam in Bengal. 


. Csil Jurisdiction. 


4 


Fort William 
fn Bengal. 


of the United Kingdom of 
Great Britain and Ireland, 
Qummn, Defender of the 
Faith, and so forth. 


(or tno United Kingdom ot 


4 


2 


To 


GRANTING. 


Wu, confiding in the care, fidelity, 
and circumspection of you the said 
l do by these 
t 
presents give and grant unto you fpl power 
and authority to swear or solemnly affirm, as 


the case may be, all and every person or per- 
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EET E yout yous Gone 
to all and every affidavit or affidavits relating 
to all and every application or applications 
for use in our High Court of Judicature at 
Fort William in Bengal, which may -be pre- 
sented in your Court pursuant to Circular 
Order No. 15 of the 19th May 1871. 


Witness 


, Chief Justice ` 
at Fort William aforesaid. 


iene the seal of our said High 
Court, this day of 
in the year of Our Lard one 
thousand eight hundred and reventy——. 


R. 
Registrar. 


CRIMINAL CIRCULAR ORDERS OF THE HIGH COURT. 





Directa the discontinuance by Magis- 
trates of the General Register of 


warrante. 
CRIMINAL OIRCULAR No. 1. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, to 
all Criminal Authorities, dated Calcutta, the 

` 11th January 1871, 


(Criminal Side). a 


Present : 


The Hon'ble J. P. Norman, Officiating Chief 
Justice, and the Hon'ble G. Loch, H. V. 


Bayley, L. S. Jackson and E. Jackson, 
Judges. 


Tas Court directs the discontinuance, in 
the Office of the Magistrate of the District, 
of the General Register of Warrants prescrib- 
ed by the late Sudder Court's Ciroular of 
the 15th May 1835, No. 167, and the High 
Court's Circular, dated Ist October 18686, 
No. 11.* 


9, Each Criminal Court is enjoined to 
keep upeits own Register and see that its 
own warrants are duly returned. The form 
in’ which the Register shall be maintained is 
that laid down In Circular Order No. 167, 


dated 15th May 1835, omitting Column 6 as 
required by Circular Order No. 11, dated Ist 
October 1866"; and the manner in which 
entries are to be made will be found deseribed 
in the Rules appended to that form. 


By order of the High Court, 
` (Signed) F.B. PEACOCK, 
Registrar. 





Directs that tn future warrants for 
the realixation of fines be issued 
only by the Sessions Judges,—but in 
duplicate,one to the Magistrate and 
the other to the Officer in charge 
of the Jail. 


CRIMINAL CIRCULAR No, 2. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
fo all Sessions Judges, Lower and Ertra 
Regulation Provinces, dated Calcutta, 
the 18th January 1871. 


(Criminal Side.) 
Present : 


The Hon'ble J. P. Norman, Officiating Chief 
Justice, and the Hou’ble G. Loch, H. V. 
.Bayley, L. S. Jackson and E. Jackson- 
Judges. 


Ir having been brought to the notice of 
the High Court thet warranta for the rea- 
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lization of fines imposed by Courts of Ses- | Instructions for the preparation of 
sion are sometimes issued from tho Magis-| the tabular forms presoribed by Oir- 


trate’s Office, the attention of all Sessions 
Judges is called to Section 61 of the Code 
of Criminal Procedure (Act VIIT of 1869), 
whieh provides for such warrants being is- 
sued by the Sessions Judge salone,—Section 
384 of the Code of Criminal Procedure 
having been modified. 


2. As, however, the present system of 
issuing one warrant for the carrying into 
affect a two-fold sentence, 

* one portion of which 

Oiler ao. 6, dated has-to be given effect to 
Tord February 1870.-F by one Officer and the 
other portion by another, has been found to 
bo inconvenient and to lead to difficulties, 
Scasions Judges are directed in future, in all 
such cases, to cause to be issued a warrant 
in duplicate fully filled up, one copy being 
forwarded to each of the two Officers, vie., 
the Magistrate and the Officer in charge of 
the Jail, whose duty it is to see the warrant 
carried into effect. That portion, however, 
of the sentence with which the Officer to 
whom the particular copy is addressed has 
no concern, will firat be written in and then 
scored through with red ink, as an inti- 
mation to him that no action on his part is 
neoossary in regard to such portion. If at 
any time before the expiration of the alter- 
native sentence the whole fine shall be levied, 
tho Magistrate shall report the fact to the 
Officer in charge of the Jail and direct the 
discharge of the prisoner or; if a portion of 
the fine shall be levied within such time as 
aforcsaid, the Magistrate forthwith shall report 
the fact for the orders of the Sessions Judge. 


By order of the High Court, 
(Signed) F. B. PEACOCK, 


“ Vide Forms 6, 7 
and 8, also 10 and 11, 
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onlar Mo. 32, dated 8th Movember 
1870. 


CRIMINAL CIRCULAR No. 8. 


From the Officiating Registrar of the High 
Court of Judicature at Fort William in 
Bengal, toall Criminal Authorities, dated 
Caleutia, the And February 1871. 


(Criminal Side. ) 


Present: rf 


The Hon’ble J. P. Norman, Officiating Chief 
Justie® and the Hon’ble G. Loch, H. V. 
Bayley, L S. Jackson and E. Jackson, 
Judges | 


Ir having been brought to the notice of 
the Court that difficulty hns been experienc- 
ed in the preparation of the tabulnr forms 
prescribed by Circular Order No. 32, dated 
8th November last,* so far. as regards the 
Criminal Returna, the following instractions 
are issued for the information and guidance 
of Sessions Jadges and Magistrates :— 


2 —The classification list alluded to in Co. 
lumn 2 of this State- 
ment, of which a 
copy 
the Circular Order in question, is merely 
that given by the Statistical Committee and 
was clearly not intended to be an exhaut- 
tive, but rather a suggestive, list of offences. 
It is nowhere recognised or prescribed in 
the Circular itself, and was not meant en- 
tirely to supersede the existiog Schedale 


Judicial Statement 
(Cominal) 2 
l accompanied 


-| provided by Circular Order No. 19, dated 
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Slat December 1861. The Court have, 
however, determined to re-constract that 
Schedule on the principle of the classifica- 
tion list and to adapt it to its requirements, 
by a re-arrangemont of ita descriptive head- 
ings, according to the order of the Sections 
of the Indian Penal Code. This has been 
done in the new Schedule circulated here- 
with, 


8.—As regards ‘attempts,’ the Court are 
of opinion that when the attempt is one 
for the punishment of which express provi- 
sion is made (such as attempt to commit 
murder, culpable homicide, or suicide) where- 
by, in fact, suoh attempts are constituted 
substantive offences, they should come in 
their order accordingly ; but that attempts 
punishable under the general provisions of 
Section 511, Indian Penal Code, shuld be 
inserted where they occur, immediately after 
the offences at which they are attempted. 
Finally, offences under special and local laws 
should be exhibited, arranged alphabetically, 
as indicated in the accompanying list, after 
the offences classified as abovementioned. 


4.—With reference to Column 15 of this 
Statement, headed 
“average number of 
days during which 
each case lasted,” the Court consider that the 
average duration should be calculated from 
date of complaint or information to date of 
conviction, acquittal, or discharge ; and where 
there are several persons accused in the 
same case in respeat of whom final orders 
are not passed at the same time, es will 
sometimes happen, then to the date of last 
order. 


Judicial Statement 
(Criminal) 8. 


5.—This Statement was intended to ex- 


hibit every sentence 
aca ore passed, and where 
two penalties were 


inflicted on the same offender ta ‘exhibit 


a, 


them both, With a view, however, to se- 
cure uniformity in the. mode in which the 
columna are to be filled up, and to provide 
against the same offenders belug reckoned 
more than once in the general result, the 
Court lay down the following inatractions:— 
If a man has been sentenced to rigorous im- 
prisonment with solitary conflnement and 
flue, he will appear in Columns 6 and 9; if 
to rigorous imprisonment without solitary 
confinement, but with fine, then in Colomns 
6 and 9 ; if to simple imprisonment and fine, 
then ia Columns 7 and 9; if to rigorous im 
prisonment and whipping, then in Columns 
5 or 6 and 11. In adding the entries to- 
gether to ascertain the total number of 
persons punished, it will be necessary to 
exclude Columns 9 and 11, as the persons 
referred to therein will be accounted for in 
other columns, 


6.--This is a returo to be made by the 
) appellate Courts of 
the District, and is 
intended to exhibit 
their action, i. a, the orders made by them, 
and one of the orders which a Sessions 
Judge or a Magistrate of a District can 
make (rather, however, as s Superintending 
Court than os an appellate Court) is that 
of reference to the High Court Orders of 
this nature accordingly will be shown in 
Column 9, the previous columns showing 
either final orders made or orders interlocu- 
tory or preparatory to leir own final orders. 
Column 7 will thus show orders quashiug or 
anoulling convictions where the local ap- 
pellate Court has power to make auch order, 
e. g., Section 427, Criminal Procedure Code 
(Act VIII of 1869), and Column 8 will in-, 
clude orders made by such Courts under 
Section 422, ° 


Judicial Statement 
(Criminal) &, 


By drder of the High Court, 
(Signed) F. B. PEACOCK, 
Registrar, 


' ® 
4 Criminal THR WEEKLY REPORTER. Cireulura. [Vol XV. 





oe — 


Directions to Sessions Judges in the) H.V. Bayley, L.S, Jackson and E, Jackson, 
preparation of their Oriminai Ad- Be Pee 
ministration Reports. ae 


CRIMINAL CIRCULAR No. 4. Tue following directions are issued for 


; the guidance of Sessions Judges in the pre- 
From the Registrar of the High Court of f : site 
Judicature at Fort William in Bengal, | aration of their Criminal Administration 


to all Sessions Judges, Regylation and | Reporta, with reference to the new forma 
Extra Regulation Provinces, dated Cal- 


cutta, the 2nd February 1871. presoribed in Circular Order No. 82, dated 
(Criminal Side.) 8th November 1870* and in supersession of 
previous orders on the subject. 
Present: 


The Hon’ble J. P. Norman, Officiating| The report ie to contain, inter alia, the 
Chief Justioe, and the Hon’ble G. Loch, | following matters :— 


ORIGINAL JURISDICTION. 


Statement of number of Offences ascertained to have been commilied in year under report N 
as compared with previous year. 





Ovrenxces. 1869. 1870, 





Against the State or pablio (Cap, VI to XV, L P. Gods) ... 
Against the person (Cap, XVI, XIX, XX to XXIL) 


Against property (Gap. XVII and XVIIL) 
Ualtar la ses as 


Torta. dee 








Statement shewing the number of persons brought to trial during the year, as well as 
those convicted, acquitted or discharged, and remaining wader trial. 





OFFENCES. 


Died, 
Sgi Remain- 
e Con visted. po a ing unc ander 





ae te erate Pee Sg Sea ae 
Code) 
Against the person (Cap. XVI, XIX, XX to XXI)... 
Againat property (Cap. XVII and XVII) ji 
Under special lawn ... ak ae = 
mm ET E 


tid W, R, avn -e ae SE OD 


; - / 


1871.] ° Criminal THR WEEKLY REPORTER. Circulars. 5 


Statement shewing the number of witnesses, and their attendance. 


-_— č =— a- 





NUDER OF WITNEIGES DISCHARGED, ` 
Covers ta DETALL. 
On Ist Day. | On 2nd Day. | On &rd Day. | After Brd Day. 


Magisirate of the District 
Joint Magistrate 
Asistent Magistrate eas ane ver 


Deputy Magistrate... aa “a. 


TOTAL 








“APPELLATE JURISDICTION. 


Table shewing Appeals from sentences and orders of Courts of Original Jurisdiction, 
preferred in the District, disposed of and pending in the year under report, as com- 
pared with the previous year. 








From Sentences or Order of 


Table shewing the number of Appeals preferred to the Court of Sessions, or to the Ma- 
gistrate of the District, from the Subordinate Criminal Courts, the ratio of appeals 
to decisions, the number of decisions affirmed, and the ratio of affirmed io dacided. 


Appeals from sentence or | Number of Appeals Ratio of Appeals to Number of sentences | Ratio of affirmed 
order of preferred. sentences ur orders. | or orders affirmed. to passed, 


District Magistrate n 
. én, kc., j 
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Separate reports similar in character to | trate in respect of the officer, which should 
that submitted with the Olvil Administra-| be followed in each case by that ‘of the 
tion Report, should be submitted in respect | Seesions Judge. 


of all officers employed in the administra- 
In prescribing these materials for the 


tion of criminal justice. In respect of every 
. Administration Report, the Court has ex- 


such officer, figures should be shown exhi- 
biting the amount of work done, the extent 
to which he has been employed in other 


preasly refrained from directing the use of 
any particular form of covering letter, consi- 


; Ang 
d that such tter is best left to th 
duties, the result of appeals from his deci- a ara Ceci ghrp tees En $ 6 


j ent of th eas i 
sions, and also the resolt of commitments jadgmen e several authorities con 


F 
* 


made by him, in so far as such result, indi- cera i 
cates any want of discretion on his part or - By order of the High Oourt, 
the converse. To such results should be (Signed) F. B. PEACOOK, 
appended the opinion of the District Magis- l Registrar. \ 
SCHEDULE of Offences under Act XLV of 1860. 
Pad 
No. DESORLPTION oF OFFENces. Sor eines one 





1 | Offences against the State ie E u dies ive ... | Seotions 121 to 180. 
2 „n  Telatiag tothe Army and Navy... is a p L81 to 140, 
8 nlawfal assembly ie ‘et n IB to 146, 149 to 
Offences ublio i 151, 157, 158. 
e re e  Bioting,de «u x di | on Me, 148, 182, and 
o By pnblis ts $ 10 169, 
i y servants a z 3 to 
7 |{ Offences... ~~ | Belating to public servants... # ” 161, 170, snd 171. 
8 | Contempt of lawfal au sis aas ba 5 172 w i 
9 | Falee evidence, or subornation ko, of the samo me ine a n 198 to 200 
10 | Offences Jie aad sa evs oes Š » Hiwi” 
11 bp] ~. one one wea one r 281 to 264, 
12 kzi sampe sa, ter "+s s.t t. n 255 to 268. 
18 ” j b woights and measures... ee X: em n S64 œ 287. 
14 ñ aoe public health es ps sé » 269 to 278, 
i gp a aafety n T79 to 289. 
16 m n convenience > n . 290 and 291 
17 í » decency or morals es n 202 to I% 
18 „n  Telating to religion . » to 
19 | Murder Ta se wee se an n 802 and $05. 
20 | Culpable homicide... ssi adi ey oe n 
31 | Abetment at sulside .. ses sae nee <a 5 805 and BOG. 
Doa aggravating ci "O BIE to BI6. 
Attended with ciroumstances 5 
A } Gansing Hirien: Ohir aa gi ” Bl 
25 | Injury to mborn children ae oe i sae see n Be 
28 | Exposure of mfants wis aes n 817. 
27 | Concealment of births by secret ilisposal of the dead body n 318, 
28 } Hort aoe N S n _- 32d toB8 
29 “e Other cases. s. "n sae Fe and 
to 
80 | Wrongful restraint one ea p Ml 
31 confinement = ” «BAZ to B48, 
82 | Criminal foros or assault n M » 853 to 858, > 
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SCHEDULE of Offences under Act XLV of 1860—continued. 





No DesceirtTiox or Orrexcxrs. applicable, 








88 Kiinappiog or eas With eggravatiog eee awe ... | Section 884, 866, 867. 
34 are | Or a .. | n» 868,848, 868, B69, 
B5 Slavery ni oun eae n oe marty 
28 or selling a m efor the purpoos ot prostltaiion Nas as 
87 pat Ss labor ee oh we. S 
88 ave di dai dis ais sa yp vaa 
89 Taintai offences ae f » ee 
40) With aggravating ciroumstances oo > 
41 TRAE ci T (Othe onses o 4 E Gk 879 to B8! and401 
n Extortion wan Other cases an a z 7 Saas £85. 
With hurt Ses ves 
45 Hobbery.. = 1 Other cases i e Sii n 89 
48 With murder mR n B94. 
47 Daooity .. «. < With attempt to ouse death or or grievous ‘hort... n 897. 
Orther oases ees a wae "u a 400 and 
49 | Oriminal mis-approprietion of propert as wos vac ae 408 and 404. 
Ši iaai vtng oe haoiteali y airg in : slumdered a E: oa 
or sto en or aes zii to 
82 | Cheating á j property mn m 417 to 420, 
58 | Frandulent deeds and disposition of p a is au = ‘421 to 4% 
b t agr o1reomstanoes eT oe n 420 to 488, 
Mischief is dus 485 to 440 
BS Other cases gene n 426 tod28 andis. 
56 Resulting in death or other grievous hu t re 1» 459 and 460. 
67 i ; or commision of serious offences  ... ' n ai ae abe 
Criminal Trespass .., 4565, 457, 
and 458. 
58 Other cases ore sax wie T = 447, 448,458, 
461, and 482 
59 | Forgery or uttering or possessing forged documents or papers one " 4651047 1,and474, 
60 Counterfeiting or making or pomeenng a connitefit seal, &x, for purpose n 472 to 476. 
forgery. 
61 | Freudulently destroying or defacing a WIL or other documents... ia 477, 
62 | Using a falss trade or property-mark and knowingly selling property so m irked part ae 487, and 
68 | Counterfeiting or making, or powsessing a die, plate or instrument for counter- n 488 to 485, 
feasting a trade or prope: ty-mark, 
6i | Removing, destroying, ko a trade or property-mark with Intent to cause nd » 489 
65 | Criminal breach of contract of service aes dia ss a s 490 to 492. 
66 | Offences relating to marriage... nas PoP, eae 498 to 498. 
67 | Defamation . ae as e sai Sei a 500 to 02 
68 Criminal Intimidation, f Resulting in death or other grievous hort ke 506. 
89 } insult or annoyance { thee oases kni s tee n DO to 510, 
70 | Attempts ... oe ve »n Dil 
71 Oiar odinis tok dadai in the ahoveigpedties dada Fil as— 


1. Abkarse Laws, breach of— 

% Allens, bresoh of Laws relating to— 
8. Ohowkeedaree cases under Act XX of 1866 and Act V of 1881, 
4. Castom's Laws, breach of— 

5. Ferry Laws, breach ef— > 

6. Lotteries, breach of Law relating to— 

7, Post Office Laws, breach of — 

8. Printing Presses, breach of Laws relating to— 
9. Railway Lews, breach of— 

0. Salt Laws, breach of— 


— -— anmannan p i, ehh HATE tS a_i a aean- a SS 
— eer aE 
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BEakes an alteration in the Schedule 
of offences appended to Oircular 


Mo. 3, dated ind February last. 


CRIMINAL CIRCULAR No. 5. 


From the Officiating Registrar of the High 
Court of Judicature at Fort William in 
Bengal, to all Criminal Authorities, dated 


Calcktta, ths 19tk April 1871. 
(Criminal Side ) 


Present: ~ 


The Hon'ble J. P. Norman, Oficiating Ohiaf 
Justice, and the Hon'ble G. Loch, EL V. 


Bayley, L 8. Jackson, and E Jackson, 
Judges. 
Is continuation of Circular Order No. 3, 


dated 2nd February last,* the Court directs 
that the new Schedule of offences appended 





* Ante, p 7, 


o 


thereto may be altered by the elision of 
heading No. 70 relating to “ attempts” under 
Section 511, Indian Panal Gads, which will 
necessitate the conversion of the heading next 
ensuing (“‘ No. 71”) into No. 70. 

2. ee T I ETR E 
whose annual returns shall have been des. 
patched before the receipt of these instruc- 
tions, and the nature of “ attempts” has not 
been otherwise separately indioated in them 
® supplementary return will be neceamary, 
indicative of the number and nature of each 
class of “ attempts” which may have been 
entered under the heading No. 70 now 


rescinded. 


CRIMINAL LETTERS. 








States what cases should be entered 
in Ool, 2 of Magistrates’ Statement 
D—Bxplains when an accused per- 
son is said to be under triei— The 
new forms make no alteration in 
the meaning of the words * dis- 
charged without trial.” l 


Extracts (paras, 8,4 and 5.) from letter 
No. 125, dated 4th February 1871, from 

- the Registrar of the High Court, to the 
Magistrate of 24-Pergunnahs. 


Nj 
8. As regarda your 8rd paragragh, I am 
to inform you that all cases that used to be 


entered in Ool. 2 of the old Statement No. 1, 
Part I, under the hending ‘‘ Number of 
Crimes ascertained to have been committed,” 
must be entered in Col. 2 of the Statement 
D. For further instructions you are referred 


to Rule 18 of the Rules for the preparation 
of Magistrates’ Statements. 


4. In reply to the inquiry in your 4th 
" para., namely, “ when is an nocased person 
ssid first to be under trial,” I am to refer 
you to Rale 15 of the Magistrates’ Rules, 
as explained by Rules 91 and 94, from which 
you will see that the number of persons 
brought to trial in any period is “ identical 
with the number apprehended or attending 
oo sammons.” All such and suoh alone are 
“ander trial” until their cases are floally 


disposed of. 


5. With regard to para. 5 of your letter, 
I şm to observe that the new form makes 
no alteration in the significance of the words 


“ disoharged without trial,” as previously 
understood and fully 


ace oe explained in pnra. 4 of 
of Code of Criminal Pro- Circular Order No. 18,’ 


dare. dated 15th September 
E Col. 15 vidi 1864, cited on the mar- 
without trial under gin for facility of refer- 


Chapters XII and XIV, 
Oode of Oriminal Fro- 
cedare.” 


ence. The persons en- 
tered ns discharged in 
the forms hitherto in 
use are the persons to be shewn as discharged 


in the new form. 


= 





Mxrplains the intention of the words 
‘each Oriminal Oourt” in Olroular 
Mo. 1, dated lith January 1871. 


Letter No. 186, dated the lst Alarch 1871, 
from the Registrar of the High Court to 
the Magistrate of Moorshedabad. 


Im reply to your office letter No. 1935, 
dated the 7th ultimo, in which inquiry is 
made as to the intention of the words ‘ each 
Criminal Court” in Circular Order No. 1, 
dated the 11th January last,* I am directed to 
state that the Court, in explanation of the 
Circular Order, desires it to be understood 
that it isnot intended that when more than 
one officer is exercising the fanctions of a 
Magistrate at any place, every such offloers 
should keep a separate register ; but that, 
for the purposes of thb Circglar Order, every 
such Magistrate’s Court should be regarded 
as a branch of the prinoipal Magistrate’s 
Court at the mame station, the register re- 
maining in the custody of such principal 


Magistrater- 


a a EEE EEIE E 
* Infra, Grim. Gira, p L 


* 
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? 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 





The Ist Desember 1870. 
Present : 


Sir James W. Colvile, Lord Justice James, 
Lord Justice Mellish, and Sir Lawrence 
Peel. 


Joint property — Self-acquired pro- 
perty—Documontary ovidence—Ad- 
missions—Finding of fact. 


On Appeal from the High Court at Madras. 
Chellayamal 
versus 
Mattialamal and another, 


. Concurrent finding of the lower Courts, besed upon 

admissions made in written documents that property 
which had been originally self-ecquired had come mto 
a common stook and become joint property, upheld. 


Tms is a mere question of evi The 
appeal is simply on the ground t the 
Court below has not come to a right oonclu- 
sion upon matters of fact and matters of 
inference from written documents. Both 
Courts, the Court of first instanoe and the 
Court of appeal in India, arrive at the 
‘conclusion that certain property which is 
assumed by the Court af appeal, at all events, 
to have been originally acquired property of 
Paupa Reddy, had been thrown by him, 
although his separate acquisition, into a 
common stock If, although originally a 
separate acquisition, thrown by him into a 
common ‘ stock, beyond all question the 
appellant was wrung and the respondents 
were right in the litigation. 

Upon that question of fact the Court below 
has considered that two documents were 
themselves sufficient evidence of the fact. 
The one was a document which is called Ex- 
` hibit 1, and it is as follows :—“ The humble 
“‘ petition of Babu Reddy” (the same man who 
is called Paupa Reddy), “sxemindar of the 
“Gari Mitta of Muttakapatti, etc., in the 
“ Taluk of Namakal. The muttas registered 
‘in my name” (which are the mattas in 
question), “and those registered in the names 
“of m and my elder brother's son, 
“ Polam Reddy, zemindar of Sali Mutta, and 
‘all those property enjoyed a as also the 
‘“Choultry and tho charities, belong after my 


“death to the said Polam Reddy, and to 
“« none else.” The Court below was of opi- 
nion that that writing was a writing evi- 
ee deliberate admission sandre- 
cognition by Paupa Reddy of the then exist- 
ing condition of the property—-that it is 

of a joint preperty of himself and 

olam Reddy. 

They referred to another Exhibit, No 30, 
which is to the same effect, and then they 
say :—“ Then, in: Exhibit 4, an income-tax 
“return made in 1861, we find Paupa 
“ Reddy lumping these four muttas together 
“ with the other lands which were undoubt- 
“edly the joint property of himself and 
“ Polam Reddy, and treating them all alike 
“as joint perty. By itself this admis- 
“sion might not have been of very great 
“value; but, following, asit does, the so- 
“lemn recognition of the muttas as joint 
“ property made in 1860, it isa, we think, 
“very important evidence in favour of tha 
“ defendants.” 

Their Lordships think it is utterly im- 
possible for them to come to the conclusion 
that the Court below was wrong in treating 
these documents as very important evidence, 
and in drawing the conclusion that the pro- 
per inference from them was, that it was a 
recognition of the fact that the separate 
property had become joint property. 

Their Lordships see no ground whatever 
for disturbing the finding of the Court be- 
low; and they will, therefore, humbly re- 
commend Her Majesty to dismiss this ap- 
peal with oosts. 


The 2nd Desember 1870. 


Praesent: 


Sir James W. Colvile, Lord Justice James, 
an Justice Mellish and Sir Lawrence 
eel. 


Lunacy—Reos-judicata — Act KZKEEV 
of 1858—FPractice—Hvidence. 


On appeal from the High Court at Caloutta.* 
Ajoodhya Pershad and another - 
wor sua 
Omrao Singh. , s 
» From the judgment of Steer and L. 8. Jackson, J. Ja 


in Regular Appeal No. 551 of 1862, dated Loth Decem ber 
1888—not reported. 


oD 


2 Privy 


no provision in the Act that the enquiry ali extend to 
at which 


When evidence of doubtful admiseibility has been re- 
calced in a causes in India. the Privy Council will deal 
with the case as they think substantial Justice requires, 
and btg not allow any merely technical objections to 
pre 


Iw this case an action in the nature of an 
jectment was brought by the respondent, 
mrao Sing, as the Committee, and in right 

of his wife (a lunatic), for the recovery of 
certain parcels of land which were admitted 
to be in the possession of the appel- 
lants. The plaint also eskod that a certain 
ikrarnamah should be set aside. Their Lord- 
ships may at once dispose of the latter ques- 
tion by saying that it appears to them, as it 
appearec to the High Court of Bengal, to he 
one which cannot be disposed of in this suit; 
that it is a question which can only be deter- 
mined between the ap ts and the porsons 
who are named as their co-defendants on the 
record. Their Lordships, therefore, will deal 
with the case as being nothing but an action 
in the nature of an ejectment for the recovery 
of the lands in question from the appellants. 


The title upon which the plaintiff sued is 
based upon the faot that his wife, as the daugh- 
ter of Indrabuttee, the last surviving widow 
of one Tetjnerain, became on the death of the 
mother entitled to the property as the next 
beir of her father Teijnarain; and the prin- 
cipal issue raised in the causeis whether that 
lady had not lost her right to inherit by 
reason of her lunacy. It seems to be admit- 
ted on both sides (the point has not been 

ed here, nor was it argued in the Court 
below) that by the Hindoo law, if she was, 
when the succession opened to her, that is to 
say on the death of her mother, insane, she 
did lose her right, and that it passed to the 
three persons who are mentioned in the 
record to be her sons. 


The sole question, therefore, for their Lord- 
ships’ determination is a question of faot, 
whether the lady was or was not insane at 
the time of her mother’s death, or whether, 
as alleged by the plainfiff, she became insane 
within two months after that event This 
issue of fact was found in favour of the ap- 

ts by the Court of first instance, the 
incypal Sudder Ameen. His judgment was 
reversed by the High Court upon certain 
grounds, and it has been contended before 
their Lordships that those grounds aro ungt- 
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tiefactory, inasmuch as the appellate Court 
has given undue weight to a certain doou- 
ment which had been admitted in evidence 
in the cause. Hence, there being two con- 
flicting judgments, and a grave question 
touching the weight which ought to be given 
to a icular document, it has fallen to 
their Lordships to deal with this case accord- 
ing to their own view of the evidence taken 
in the cause, and to form their own conolu- 
xions upon it. 


Tt seems to their Lordships desirable in 
the first instance to consider whether, by 
reason of the undue weight which the High 
Court gave to the document in question, the 
value of its judgment is destroyed. That 
document is the report of the Moonsiff made 
upon the application for the appointment of 
the husband as Committee. It appears that 
within two months after the death of Indra- 
buttee, Omrao Singh applied to the Zillah 
Judge, under Act XXXV of 1858 of the 
Indian Legislature, to be appointed com- 
mittee of his wife alleging her lunacy. The 
Act directs that in case the lives at a 
certain distance from the sudder station, the 
Judge shall delegate the inquiry toa local 
offoery“who in this case was the Moonsiff 
The local offlcoer has to report tothe Judge 
who pases the final order in the case. The 
Act, however, contemplates only the question 
of Innacy or sanity at the time of the in- 
quiry; there is no provision in the Act that 
the inquiry shall extend to the ascertainment 
of the period at which the alleged lunatic 
first became of unsound mind. 


In these circumstances the ap ts, who 
had long been pressing their claims in res- 
pect of this property against the other branch 
of the family, thought it expedient to ap- 
pear as objectors on this proceeding. It is 
not clear that the Judge passed any order 
allowing them to go before the Moonaiff, but 
in some way or other they ap to have bean 
admitted before the Moonsiff. They did not 
attend throughout the inquiry, and they failed 
to produce witnesses to prove that the lady 
had been a lunatic from the time at whioh 
they elleged she became so, or at any time 
before the death of Indrabuttes. The result, 
therefore, was that they did not go into their 
case before the Moonsif. The Moonsiff on 
the other hand took evidence on the part of 
the respondent who was, seeking to be ap- 
pointed Committee, and came to the conclu- 
sion that the lady was of unsougd mind. 
His report is at page 89 of the record. It 
states what I have just suid about his having 
taken the evidence, and then contains this 
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passage :—“‘In this case both parties ao 
“knowledge the lunacy of Mussamut Sreo- 
“t butee ; but the dispute between them is on 
“this subject. The applicant writes that 
“ Mussamut Sreebuttea became insane in the 
“ month of Maugh 1267 Fualee, subsequent 
* to the death of her mother Mussamut In- 
‘© drabuttee, and the interveners state con- 
‘trary to this, that she has been a lunatic 
‘fora very long time, that isto say from 
‘anterior to the death of -Indrabnttee her 
‘mother. From the evidence of the wit- 
‘t nesses which have been produced on the 
“ part of applicant (from No.1 to 29), it 
‘‘has become known that Mussamnt Sree- 
“i buttee, daughter of Museamut Indrabuttee 
‘¢ deceased, after her death, became insane, in 
“ the month of Maugh 1267 Fuslee, at mou- 
“ gah Dinnoree, Pergunnah Kunhonr, in the 
« house of her husband, and that she oon- 
“tinnes in the some state up to this time. 
í From the evidence as to the lunacy taken 
‘‘by me before the interveners, if has been 
. “ ascertained that the Mussamut aforesaid is 
‘(quite insane. The interveners have pro- 
‘‘duoed no proofs before me from which it 
“ may be learned that the Mussamut afore- 
“ said has been insane for a greater length of 
“time.” This report. having been miade to 
the Judge, the appellants again objected 
before the Judge, but the Judge very pro- 
perly held thet he had no jurisdiction to de- 
cide the question between the parties; that 
the simple issue was whether Indrabuttee 
was a person possessed of any property, and 
if so, whether she was sine or insane and 
required the protection of a Committee; and 
accordingly he appointed the husband Com- 
mittee. The learned Judge who delivered 
tho judgment of the High Court seems to 
have thought that the evidence before him 
being conflicting, the scale was turned by the 
document to which I have just referred. He 
says:—‘‘ The evidence adduced by them (the 
“ appellants) is not only very far from satis- 
‘‘ factory, but it is direotly opposed to the 
s ed opinion of the Moons deputed 
“ by the Zillah Judge in 1860 to investigate 
‘‘the matter of Sreebuttee’s lunacy.” It 
appears to their Lordships that if he meant 
to give to this finding, what we do not think 
he did mean to give, the effaot of ree judiosta 
between the parties, he was clearly wrong. 
There was no adjudication by any competent 
tribunal upon the point in issue in this suit. 
The Moonsiff had no jurisdiction to decide it; 
nor had the ap ts in strictness any loous 
stands re him. If, on the other hand, he 
meant to say that the conduct of the appel- 
lanta, as pt PE by that proceeding, had been 
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such as to lead to an inference that the case 
they afterwards made was untrue, he seems 
also to their Lordships to have given an effect 
to their conduct which it does not fairly beer. 
All that appears is that they went unneces- 
sarily before a tribunal which could not 
have decided the question between them and 
the opposite party, and that being there they 
failed to produce their evidence. Their Lord- 
ships are of opinion that it is neither a nees- 
sary nor a legitimate inference from that fact, 
that the evidence which the appellants have’ 
produced in this suit ought not to be believed. 
That being so, their Lordships think that 
the judgment of the High Court, whe- 
ther the Judges came to a right conclusion 
or to a wrong oonclusion, has been put 
npon grounds which do not justify that oon- 


clusion. 


Their Lordehips have thon to consider the 
effect of the whole evidence. The issue is 
a remarkably simple one; it is whether this 
lady, admitted on both aides to be a lunatio, 
became a lunatic between the death of her 
mother and the period at which the husband 
applied to be appointed Committee—that is 
to say two months afterwards,—or whether 
she had been a lunatic for some considerable 
period before the death of Indrabuttes, Now 
their Lordships will concede that the burden 
of proof may be on the side of the appellants, 
aie it may be sufficient for the other par- 
ty, in proving his title, to prove that this 
lady, now a lunatic, but who certainly had 
not always bean a lunatic, was the nearest 
heiress to Teijnarain; but it is evidently a 
burden which becomes of a much lighter 
character when the lunacy is admitted to have 
supervened within two months of the critical 
time, the death of Indrabuttee. ` 


Then again the case of the respondents is 
open to the observation whioh has been made 
at the Bar, that if it is truo far better evi- 
dence of it might have been produced than 
has been produced by the respondent. For 
instance, if the woman became mad within 
two months of her mother’s death, one would 
suppose that that madness must have been 
caused by some disorder which would require 
and receive medical treatment. We have, 
however, no medical evidence whatever. We 
have nothing to show” that, having been sane 
ae a certain ‘seas she became suddenly 
j Again, we have none of the near rela- 
tions of the family produced, The mere frot 
that the husband verifies in the ordinamy way 
the truth of the allegation ‘in the pleint, is 
no answer to the suggestion that, if he had 
a true case, he, the nearest relation of this 
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party, might havecome forward and shown 
how the madness came on and all the circum- 
.stances relating to if. He, again, has within 
his powef all her family and female domes- 
tics ; but there is not a single witness pro- 
duced on that side, except the witnesses of 
the character so commonin the Indian Courts, 
vis., male menial servants, dependants, and 
ryots living in the neighbourhood, who are 
all ebviously persons less likely to have the 
circumstances deposed to within their know- 
ledge, and to be far less trustworthy than the 
members of the family who might have been 
produced. On the other hand, it is said that 
the evidence produced by the appellants is 
of no better character. Itdoes not seem to 
their Lordships that this observation is alto- 
gether just. There is certainly, at least, one 
person produced by the appellanta who does 
stand to the parties in near relationship. 
No doubt his testimony is open to the obser- 
vation that though the uncle of the lunatic, 
he is also the father-in-law of one of the 
appellants; but still he is a man of posi- 
tion; he is aman who from his relationship 
must have had the means of knowing what 
he deposes to, and he seems upon the whole 
to be the most trustworthy witness that has 
been produced to give direst evidence as to 
the date of the lunacy on either mde. Again, 
there ere the other witnesses mentioned b 

Sir Roundell Palmer, vss., the two servants, 
one of whom was employed to take care of 
her, and they seem to have had more peculiar 
means of knowledge than those possessed by 
most of the witnesses on the other side. Then 
a great deal has been said touching the evi- 
dence of the witness upon whom the Principal 
Rudder Ameen from the expressions 
in his judgment, to have placed the greatest 
reliance—-[ mean the evidence of Mr. Daff. 
It has been argued that Mr. Duff's evidetice 
being mere hearsay was not admissible et 
all. Their Lordships are not prepared to 
admit that this evidence is properly desaribed 
as mere hearsay. The witness speaks of his 
own knowledge to the fact that at a parti- 
oular period the insanity of Mussamut Sree- 
buttee was rumoured and generally believed 
in the district with which he was conversant. 
Their Lordships do not feel it n to 
decide whether that testimony, if objected to, 
would have been receivable on the trial of 
such an issue as this in an English Court of 
Justice. It has been received in India; and 
their Lordships conceive that they ought to 
deal wjth it according to the principles enunci- 
ated by Dr. Lushington in the case mentioned 
in the course of the argument (see* 7 Moore's 
ented ener eee NETS ne ten Tana eee 


*4 W.R P.C p.13. a 
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Indian Appeals, 137) as those which govern this 
Board, pss., that when ovidenoe of doubtful ad- 
missibility has, under the looser practice of the 
Indian Courts, been recieved in a cause, their 
Lordships, sitting as an appellate Court, will 
deal with the oase as they think substantial 
justice requires, and will not allow any mere- 
y technical objections to prevail. In the 
present case their Lordships think that they 
ought not wholly to reject Mr. Duff's testi- 
mony. The next question is, what effect 
ean legitimately be given to it. If we 
had to deal here with the broad question of 
sanity or insanity,—whether Mussamut Sree- 
buttee were now sane or insane,—-Mr. Duffs 
evidence would be of little or no value. But 
when it isan admitted fact that the woman 
is insane, and the question is whether she 
first became so before or after the date of the 
death of Indrabuttee, the testimony of a 
trustworthy witness, that long before that 
period she was, to his knowledge, reputed 
insane, is an important corroboration of the 
direct testimony given in the cause to the 

fact of her insanity at that time. : 


Their Lordships, moreover, deem it right 
to observe that if Mr Duffs deposition was 
struck.owt of the record, they would neverthe- 
less be of opinion that the preponderance of 
tho evidence is in favour of the conalusion— 
that the lady was insane at the time of In- 
drabuttee’s death. And they are confirmed 
in thet opinion when they come to cousider 
the ras geste of the case. This family was 
originally a joint family, and there was an 
attempt at se partition as early as 1803. 
the two 
branches of the family represented by the 
appellants seem to have contended that the 
estates were to a certain extent joint, and 
that the descent of them was to be governed 
by the rules regulating the descent of joint 
property. Their Lordships do not say whe 
ther they were right or wrong. In the life 
time of the two widows there scems to have 
been an arrangement by which the widows 
were left in possession of the property, but 
it is said on some understanding that on their 
death it wes to go as if it ware joint estate 
to the male heirs. Whatever may be the 
merits of that contention, it seems to their 
Lordships impossible to resist the conclusion 
that the panchayet which is alleged to have 
been held wes held. Possibly the circum- 
stances which led to it may have been ciroum- 
stancos of violence tending to a breach of 
the pence, but with that we have mothing to 
do., In point of fact their Lordships believe 
that the punchayet was held, that the ikrar- 
namah was executed in pursuance of that 
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punchayet, and that the possession of the 
lands, which is now admitted to be in the 
appellants, followed upon the execution of 
that instrument. It is unnecessary to consi- 
sider whether that dooument was obtained 
by duress or fraud, or anything of that kind, 
for that is a question which can only arise 
between the sons of this lady, who executed 
it, and the appellanta; but Af the transac- 
tions above mentioned *did -take “Place then, 
then it follows that at that time, w Was 
immediately after the death of Indre 
the sons, and not the mother, were -held gut 
to be and were dealt with as the he f 
the lady had not then been insane, it seems 
most improbable thaf some person would not 
have put forward her interest, or that the 
appellanta would have dealt with those as 
heirs who really did not possess that charac- 
ter. 









- Therefore, weighing all the circumstances, 
their Lordships have come to the conclusion 
that the Principal Sudder Ameen was right 
in the view which he took of the evidence, 
that Mussamut Sreebuttee was gf unsound 
mind at the time of her mother Indrdbuttes’s 
death, and that consequently the plaintiff 
in the action has failed to make out his title. 
Their Lordships must, therefore, recommend 
Her Majesty to reverse the decision of the 
High Court, and to order that in lien thereof 
the appeal to that Court against the decree 
of the Principal Sudder Ameen dismissing 
the appellants’ suit be dismissed with costs. 
The appellants must also have their costs of 


this appeal. 


The 3rd December 1870. 
Present: 


Sir James W. Colvile Lord Justice James, 
Lord Justice Mellish, and Sir Lawrence 
Peel. 


Question of fact—Onus on Appellant. 


On Appeal from the High Court at Caloutta.* 
d 





* From the judgment of Loch and Beton-Karr, J. J, 
in Regular Appeal No. 893 of 1884, dated 29th May 
1885,—-Bee 8 VW. R, Cii Rulings, p. 66, 
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Govind Soonduree Debea and others 
Priks 


Juggodumba Debes aud others. 


Upon a mere question of fact which has been decided 
in the same way by both Courts in Indla, the appellant 
must satisfy the Privy Counsil, beyoad all reasonable 
question, that there was some miscarriage in the Court 
below in respect of some principle which they acted 
upon, in respect of some presumption to which too 
much welght was given, or in respect of something as 
to which they could see that there was matter of prin- 
ciple involved which the Privy Council ought to set 
Tight for the guidance of the Courts of India in other 
casca. 


THs is an appeal from the decision of the 
High Court of Judicature at Fort William 
in Bengal, afirming a decision of the local 
Court. The question was a mere question of 
fact depending upon evidence, and depending 
upon the inferences to be drawn from the 
acta and conduot of the parties. 

Their Lordships do not feel themselves 
called upon to go as minutely into the details 
of the evidence which has been given on the 
one side or on the other, as if they had been 
a Court of first instanoe, or to satisfy 
themselves that, if they had been such Court 
of first instance, they would have concurred 
in the judgment of the Court below, as that 
which the weight of evidence was in favour 
of. They consider that in accordance with 
the rule which has been more than once laid 
down at this Board, upon a mere question of 
fact, a question of fact which has bean decid- 
ed in the same way by both Courts in India, 
it is the duty of the Appellant to satisfy 
them, beyond all reasonable question, that 
there was some miscarriage in the Court be- 
low, in respect of Some principle which they 
acted upon, in respect of some presumption 
to which too much weight was given, or in 
respect of something as to which thay could 
see that there was a matter of principle in- 
volved which this Board ought to set right 
for the’ guidance of the Oourts of India iu 
other cases. ° 
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Tu this case the question was a mere ques- 
tion of fast, and both Courts seem to have 
gone very minutely into all the questions of 
evidence, The Court below gave a very 
long and very elaborate judgment. The 
Court at Fort William admita, in favour of 
the appellant, that abundance of oral evi- 
dence had been produced to prove the fact 
of the permission to adopt in question in 
the cause having been first given verbally 
and then in writing, but they sey—“ We 
“ entirely discredit the whole of the evidence 
“ except that of Dr. Elton, knowing how easy 
‘it is when family disputes srise to raise 
t claims, such as is made in the present case, 
“and to support them with any amount of 
“oral evidence, even that of the nearest 
* relatives of the family who generally range 
“ themselves on one side or the other, and 
“who cast aside all regard for truth in order 
“to secure the success of the party whose 
“ canse they have used; and our past 
“ experience tells us that such is particularly 
“the case in suits to uphold or set aside 
“ alleged acts of adoption in Zillah Mymen- 


do not feel themselves 


“parently with the purpose of spending the 
“ remainder of her life there, when the unex- 
“ pected death of her youngest brother-in-law 
“brought her back to the family residence, 
“prepared to contest, with his widow, the 
“right to the possession of the property, 
“and supporting her claim by any amount 
“of hard swearing which unscrupulous par- 
“ ties about. o not hesitate to put for- 
“ward iù her behalf So long as any male 
“ member of her husband's family remained 
“alive, she took no @teps to carry out her 
“ husband's permission to adopt; but no 
“ sooner has the last e member deceased 
“and the ion Of the property devolved 
“ on his widow, than the plaintiff suddenly 
“ starts up from her Jong sleep and tries to 
“ got possession by an. alleged dormant per- 
“ mission to adopt.” “ The inference drawn 
by the Court below from that statement of 
facta, was that the, whole conduct of the lady 
aud the conductyof the family was inconsia - 
tent with the oral testimony which was given, 

and they preferred that inference so daawa 
from such oonduct to the oral testimony. 


é 


evidence of Dr. Elton, which they considered 


“singh,” the Lore Zillah in question. , The Coaurtthen ed to deal with the 
Now, their Lordshi 


at liberty to say this was uot a true 
statement of the practice and of & danger 
to be guarded against The Court below 
goes on to say,—“ There are, however, ree- 
“ gons beyond this general one, which, in our 
“ opinion, render this testimeny utterly 
“ worthless,” and then they say —“ We 
“ find that Woomesh Chunder diedin 1256, 
“ that from that time till 15th Asin 1268, 
“a period of twelve years, nothing was done 
“ by the plaintiff in furtherance of the per- 
“ mission to adopt which, as she alleges, she 
“ had received from her husband; no pub- 
“ licity was given to this instrument, no oare 
‘‘ wes taken to register nor to keep it in her 
‘own custody, and the instrument itself ig 
“not to be found; but the plaintiff comes 
“into Court with a plausible tale, that ahe 
“ was too young to take care of the paper 
“when her husband died, and so made it 
“ oyar to her father-in-law, from whose cus- 
“ tody it on his death to that of his 
“ son, and thus on his Widow she casts the 
“onus of producing it or the odium of hav- 
“ing destroyed it. After the death of her 
“ father-in-law she allowed her brothers-in- 
‘law te take possession of the estate, made 
« no attempt to make the adoption, an act 
“ which would have secured to har as guar- 
« dian of a minor adopted son 4 share 
“‘ of the family property, but she ed 
“with her ‘Snother-in-law to Benares ap- 

@ e et 

@ 


to be the only oral evidence that might be 
entitled to credit. They came to the conclu- 
gion that it was mere hearsay testimony, in 
which opinion this Court also agrees 


Their Lordships are unable to see any sufti- 
cient ground whatever upon which they oan 
say that the High Court in Bengal was wrong 
in preferring the conclusions to be drawn 
from these acts and the conduct of the par- 
ties to the oral testimony, that testimony 
being of a kind, which, in their Lordships’ 
experience, is generally liable to be doubly 
suspicious, there being also an amount of 
conflicting evidence. There is also this faot 
which is not mentioned in the judgment, but 
which has struck their ips, —a docu- 
ment which is proved in evidence, which 
seems to be an autheritic document, by which 
the father-in-law, years before his death, re- 
gistera another deed or power of adoption in 
the same family, reciting in it that there was 
no power of adoption given in respect of his 
eldest son who is deveased,—a fact which 
apparently he had no reason whatever for 
inventing if it were not true. 


On the whole, their Lordships areeof opi- 
nion that there are no sufficient grounds 
for distarbing the conclusion which w38 ar- - 
rived at by the High Court, and they will 
hambly recommend Her Majesty that this 
appeal be dismisseb with costs. 
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The 5th December 1870. 


Privy 


Present: 


Bir James W. Colvile, Lord Justice James, 
Lord Justice Mellish, and Sir Lawrence 
Peel. 


Bonamecs purchase—Onus probandi— 
Life-interest. 


On Appeal from the High Court at Caloutia.* 
Rajah Ohundernath Roy 
vOreus . 
Ramjoy Moscomdar. 


Plaintif sued for the recovery of certgin property 
on the allegation that though the property was pur- 
chased by 4, his adoptive mother, benames in the name 
of B, yet that she purchased it out of her own separate 
Inoome ao ks to make it her property, and that plaintiff 
as her heir, was oo her death entitled to the property. 
The defendant denied that the purchase was made with 
the money of A, and averred that the property was pur- 
chased with the money of B, the person in whose name 
the purchase stood. 


Held that the defendant’s answer was substantially 
an arguinentative traverse of the truth of the plaint- 
fff’s story, and that the material ieeue wae, not whether 
the defendant's averment of purchase with the money 
,of B was mads out, but whether the plaindffs story of 
purchase by A with her own money benames in the 
name of B was true, 


Held, further, that even if A purchased the property 
with her own money, yet nevertheless if she purchased 
it with the express Intention at the time that aftar her 
death it should go to B,in whose name she purchased 
it, that would not be a purchase benamee within the 
meaning of the real issue fn the caso, and that it would 
make no difference in point of law whether A did or did 
not reserve a life-interest and control over the dispoai- 
tion of the proceeds of the property during her life. 


Tuts gras a suit brought by Rajah Chunder- 
nath Roy, as son and heir-at-law of the late 


Cai 





»* From the judgment of Kemp and Pandit, J. J., in 
Hh A Appe No. 454 of 1862, dated 2nd September 
1863 ,—nee 's Gap Number for 1968, page 150, 
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Rajah Anundnath Roy Bubadoor, to recover 
certain properties, six in number, from Ramjoy 
Aosoomdar, the nominal defendant being the 

ardian of Chundernath, alas Ramchunder 

huckerbutty, who is an infant; and the 
ground on which theauit was brought was, 
thut the plaintiff was the heir of the Ranee 
Hurreepreah, who had been one of, the 
widows of his father, of whom he was the 
adopted son, and to whom he had made some 
very liberal allowanoes—-the properties in 
question having been purchased by her out 
‘of the income which she enjoyed. There is 
no doubt that, under these circumstances, he . 
was her heir. But the question in dispute 
was whether the properties in question had 
been purchased by her, as itis called, bense- 
mee, that is to say, had been purchased in 
the name of other ns, but so as to be 
her property P e Comt below have de- 
cided that they were not so purchased, but 
were purchased with an intention that they 
should go after her death to the defend- 
ant. : 


Now, the first objection taken by Bir 
Roundell Pulmer was, that the defence relied 
on in the case was not open on the pleadings. 


For that purpose it is n shortly to 
refer to what the pleadings were. Now, the 
plaint states generally the circumstances 


under which the plaintiff says he became 
entitled, that Hurreepreah had purchased 
them in the way I have said, benamee, and 
accordingly es her heir they came to him. 
Then the defendant in his answer no doubt 
sota up a case which was not maintained by 
the evidence at all, that they had not been 
urchased with the Runee’s money, but had 
purchased with the proper money of the 
persons in whose name the purchase was 
made. Then the material issue which was 
directed to be tried by the Court, being the 
first issue, ‘was “ whether Ranee Hurree- 
‘ preah, the stepmother of the plaintiff, was 
“ entitled to, aud in possesion of, all the 
“ contested properties by acquiring them be- 
““nemee of the persons alleged by the plain- 
“tiff; or whether they were acquired by 
“the several persons alleged by the defend- 
“ ant, end accordingly held in their possession, 
“and have afterwards. come to the minor, 
“ Ram Chander?’ * Now, it is obvious that 
this issue, in substance, is this—is tho plaint- 
ifs story stated in his plaint true, or is the 
defendant’s story stated in his answer® true? 
It is, of course, a pee thing that neither 
of the stogies may be true, and the question 
then arises whioh of these two alternatives 

of the issue is the really material one? 
Their Lordships think thet the really mate ° 
*, °° i 
+ 


8 Privy THE 


¢ 


WKEKLY 


ê 
REPORTER. Council, [Vol. XY. 





ris] one is the first part of the issue, ois., 
is the plaintiffs story true ? Itis not as if 
the defendant's defence was, as we should 
say in the common law, s plea in confession 
and avoidance——-a plea which admitted that 
the plaintiffs story was true, and then 
avoided it. If that had been the case, and 
the defendent had failed to prove his case, 
of course the defendant must have failed and 
the plaintiff ought to recover. But it is 
substantially what at common law we should 
call an argumentative traverse of the truth 
of the plaintiff's story, for if does not admit 
that one word of it is true, but sets up cer- 
tain things perfectly inconsistent with it. 


The real truth is that the second alternative, 


of the issue ought to be rejected, and the 
real question is ‘‘ whether the Ranee Hur- 
“ reepreah, the stepmother of the plaintif, 
“was entitled to—’ which I think must 
mean was entitled toat the time of Aer 
death, because that is the material thing, 
‘and in possession of all the contested pro- 
“ perties by acquiring them benames of the 
persons ed by the plaintiff.” If the 
plaintiff has failed to prove the affirmative 
of that issue, if it appears on his own evi- 
dence that they were not so purchased and 
did not so continue at the time of her 
death, the consequence is the plaintiff must 
fail, and the defeudant may’ say—'‘‘ It is 
‘¢ wholly immaterial whether I prove my case 
‘or not; you have not proved yours.” 


Their Lordships are, therefore, of opinion 
that it was perfectly open to the Court to 
decids the case on the grounds on which 
they do decide it. Their Lordships are also 
of opinion that the Court below have not at 
all miscarried in point of law; that if the 
real truth of the facts is this, that though 
these properties were purchased—as unques- 


tionably on the evidence their Lordships, 


think they were—with the money of the 
Ranee Hurreepreah, yet nevertheless, if she 
purchased them with the express intention 
at the time that after her death they -should 
go, as to those which were purchased first to 
Sheeb Scondures, and as to those which were 
purchased afterwards to Ram-Chunder, that 
would not be a purchase benamee within the 
meaning of the issue; that would not bea 
purchase on the terms that the property wus 
to be absolutely hers ; but would be a purchase 
with the intention of benefiting the person 
in whose name’ the purchase was made; 
and their Lordships are of opinion that it 
would meke no difference in point of law 
whether she did or did not reserve a life-inter- 
est, and control over the dispomtion of the 
proceeds of the property during her ne 


One may observe that on the evidence it 
would rather appear that she, during her 
lifetime, did bestow very considerable bene- 
fits on both the mother Sheeb Soonduree and 
the boy, so that practically in all probability 

gave them quite as much as the proceeds 
of the property. 

Well then the Court below not having mis- 
carried m point of lew, so far from having 
miscarried in point of fact, the evidence is 
very strong indeed that vhe purchase from. 
the very beginning was made with the inten- 
tion that the property should not go to her 
heir-at-law, but ahould go to Sheeb Soonduree, 
or if Sheeb Soonduree was dead should go to 
Ram Ohunder.. It is really quite sufficient 
to refer to a single witness at page 29, 
“ The witness on hearing the deposition said 
“ that’ his answer to the question by the 
£ Court has not bean taken down ; my answer 
t is that the Ranee used to say that all those 
“ properties were Rum Chunder’s, and her 
“ ogre was that they remain as Ram Chun- 
‘ders.’ It ia perfectly plain that she had 
purchased them with the originel intention 
of benefiteag him in order that after her 
death they might go to him, 
~ That being the case, their Lordships are of 
opinion that they must advise Her Wajesty 

t this appeal should be dismissed. 


The 6th December 1870. 


Prosent : 


Bir James W. Colvile, Lord Justice James, 
Lord Justice Mellish, and Sir Lawrence 
Peel. 


Prejudice against party to suit— 
Transfer of suit—Application to 
Zillah Judge. 


On Appeal from the High Court at Agra. 


Mohur Singh, 
sores 
Ghuneeba and others. 


Where there is a general feeling In a district against 
the party to a suit, and such party feels that he is not 
likely to have a fair trial before the looal Judge with thas 
feeling in the district against h m, his proper course is 
to petition the Raropean J Lo remove the oases into 
his Court and to try it in the firs: 


+ 
Tas case has been before three Courts in 
India, of which the High Court of course 
merely dealt with the points of law which 
wore raised on special appeal, and have not 
been very strongly pressed here. There are 


cod 
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two questions in the oause. The first is 
whether the respondanta, the plaintiffs in 
the Court below, have succeeded in establish- 
ing that when their puttee was confiscated 
and sold under one of the penal Acts passed 
during the time of the mutiny, it was pur- 
chased by the appellant in the name of his 
son, upon the contract or understanding that 
upon payment of the whole purchase-money, 
of which the plaintiffs hed already paid part, 
the rest being found by the appellant, they 
should be put in possession of the whole of 
their ancestral rights in the puttee? That 
isa question of fact; and if that agreement 
is made out to have been the understanding 
and contract between the parties, the second 
question is, what are the equities whioh should 
be applied to it? 


Mr. Leith having to contend with the judg- 
ment of the two Courts which tried the ques- 
tion of fact, has very fairly brought to our 
notice certain grounds upon which their oon- 
clusion should be impeached, and it is im- 

ossible to deny that several of those grounds 

ve some foundation. He has , first, 
that a considerable amount of the evidence 
admitted was mere hearsay evidence; secondly, 
that among the evidence which was impro' 
perly admitted was the conviction by the 
Magistrate, which ought not in any point of 


view to have been used as evidence against | P 


the party in the civil suit, according to the 
strict rules of evidence, and which having 
been reversed by the Judge, no matter on 
what grounds, had ceased to be a standing 
conviction against the appellant. The third 
ground taken was the state of feeling against 
the appellant in the district; and in partiou- 
lar the strong animosity existing between him 
and the tehseeldar and Syud Ali Shah, who 
were two of the witnesses; and the last 
ground upon which the finding of the two 
Courts was impeached was the strong impro- 
bability that the appellant, who had been 
instrumental in bringing to justice certain 
persons of this village connected with the 
plaintiffs, should have been the person chosen 
to make the purchase on their behalf, 


It seems to their Lordships that giving full 
weight to all these objections, there is still 
sufficient and more then sufficient proof in the 

ted evidence given in the cause to 
support he decrees against which the appeal 
is brought. Their Lordships, of course, do 
not give toa decree founded upon evidence 
‘hich has been 60 impeached, the same weight 
which they would give to the finding of an 
sndian Court upon evidence against, which no 
Iuch objection oan be alleged. But they are 
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not in the position of a Court of law in this 
country before which, on a motion for new 
trial, it is shown that evidence improper to be 
admitted has been admitted before the Jury. 
The Court in that case are not judges of fact, 
and are unable to say what weight the Jury 
may have given to the evidence that ought not 
to have been admitted. But itis the duty of 
their Lordships, who are judges of the fact in 
such a caso as this, to consider whether, throw- 
ing aside the evidence which ought not to 
have been admitted, there still remains suf- 
cient evidence to support the decrees. Their 
Lordships, nevertheless, must express their 
regret that the Court of first instance in the 
caso before tham should have been as lax as it 
has been in the admission of evidence. The 
improper reception of evidence is always to be 
deprecated, if only from its tendency to pro- 
voke an appeal. 


Now, setting aside all the hearsay evidence» 
setting aside the conviction—the proceedings 
in reference to which seam to have been of a 
somewhat singular character, and even for the 
sake of argument admitting that the tehseel- 
dar’s evidence is not to be entirely relied upon, 
though their Lordships are by no means pre- 
pared to say that that person is unworthy of 
credit, and resting solely on the evidence 
which was given by the bankers, and the 
erson described as the zemindar of Baroot.— 
it seems to their Lordships impossible to say 
that the finding of the Court below was wrong. 
The bankers’ evidence is peculiarly valuable, 
because it is clear upon the proceeding that 
the whole of the village of Baroot was sold 
together. The bankers were the persons who 
were employed by persons interested in the 
other puttee forming part of that village to 


a contract. They speak from their own 
knowledge to the fact thatthe Singhs bought 
in the same way for the benefit of the persons 
interested in the other puttee, and they speak 
also to payment of the earnest-money. The 
other witness is apparently a witness of greater 
respectability than we usually find in such a 
case. It is impossible for their Lordships sit- 
ting here to estimate the force of the argu- 
ments which have been brought against the 
testimony of theese witnesses by Mr. Leith ; it 
is impossible for them to say what may be the 
feelings which have possibly prompted their 
evidence against the appellant. Certajnly the 
general feeling of the district seems to he 
strongly against him, and the conviction that 
the transa@tion whioh the plaintiffs have put 
forwards really a true transaction appears to 
be general. But can we thenoe,infer that the 
respondent’ oase is a false story? It is just 
© © 


They admit such, 


+ 
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as likely to be true, and one can conceive no 
story which, if true, would be more likely to 
ereate a general feeling against the appellant. 
If he felt that he was not likely to have a fair 
trial before the local Judge with that feeling 
in the district against him, his proper course 
was to petition the European Judge to remove 
the case into his Court, and to try it in the 
first instance. But if he has not dome that— 
if he has taken e triel in the ordinary Oourt, 
and that Court has found against him, and 
the evidence properly reseived appears to 
their Lordships to be trustworthy, or at least 
to be such thathit is impossible for them to 
say that if is not trustworthy,—how can 
their Lordships be called upon now to set 
aside the finding of that Judge, confirmed 
as if was afterwards on appeal by the Zillah 
Jadge? E 

In the Court of first instanco, the Prinoi- 
pal Sadder Ameen seems to their Lordships 
to have mistaken the effect of the contract, 
and to have held that the parties were entitled 
to recover only such a proportion of: the lands 


as the sum which they had actually paid 
might be taken to represent. The Zillah 
Judge, Mr. Sapte, seems to have put a more 
correct interpretation upon the contract. He 
treated it as a contract upon which, on pay- 
ment of the balance, they would be entitled 
to the whole. He did not fix a period at 
which this redemption, if one may so call it, 
was to take place; but that was set right by 
the decree of the High Court. 


e 
It, therefore, deems to their Lordships th at 
on the whole substantial justice, has been 
done in this case, and they will advise Her 


> Majesty to dismiss the appeal. 


e s $ 
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The 7th December 3870. 
Pr asent : 


Sir James W. Oolvile, Lord Justice James, 
Lord Justico Mellish, and Sir Lawrence 
Poel. 


Succession — 0o~parcenary — Oustom 
—Anoostral property. 


On appeal from the High Court af Caloutta.® 
Umritnath Ohowdhry 
versus 
Goureenath Chowdhry and others 


By the common law of Hindoostan, ths descent is 
in o0-parceny where no other custom or right is proved, 


The fact that a settlement was made by the Govern- 
ment in the name of an elder son, and that he has conti- 
nned to be solely registered from thet those to this, 
SEs a aaa evidences pigi the title of the 
younger Pope T ‘wag once the = 
aa Gas the father. o mere fact that one of ewe 
rothers was registered, so as to be the proprietor te 
the outer world, is not of creat weight on that point, 

there h a continuous enjoyment of the pro- 
perty by brothers upon equal terma. 


Tums case, which has occupied the greater 
part of two days, ap to their Lordships, 
when reduced to its legitimate and reasonable 
dimensiona, to be a very ahort case. The re-' 
levant and material facts are few and not sub- 
stantially in dispute for any purpose which 
their Lordships have to decide. 


The contention on the part of the plaintiffs 
below—the respondents here—is, that a cer- 
tain estate, a semindary with accretions which 
beyond all reasonable question had been made 
by the investment of the profits of that estate, 
wasan ancestral estate which descended to 
them and the appellant, who was a cousin, in 
ooparceny. It is admitted that by the com- 
mou law of Hindostan, the descent is in oo- 
parceny where no other custom or right is 
proved. The case of the plaintiffs was that 
this property was ancestral property, which 
hed belonged to their grandfather, one Hurjee, 
and descended from Hurjee upon the two sons, 
Bacharam and Sheebloll, the fathers of the 
respective parties. 


The case mainly relied upon in the Court in 
Indis on the other side was, that there was 
no foundation whatever for this assertion; 
that the property was not ancestral® proper- 
ty—that the grandfather never had any pro- 


* From the judgment of Kemp and Pundit, J. J.,‘in 
Ap No. ATA of 1862, decaded 5th October 


1868,—not repo 


ral 
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perty at all, but that it was an acquisition 
by Bacharam himself under a grant made to 
him individually--or as we should say in 
_ English law, an acquisition by him by pur- 
chase; so that he became a new rocoto 
descent, and so that the common title alleged 
to be derived from the grandfather had no 
existence. 

Now, it has been proved to the satisfaction 
of the Court below, and proved entirely to the 
satisfaction of their Lordships,—indeed was 
hardly disputed at last in the arguments at 
the bar,——-that this property was originally a 
semindary, of which Hurjee, the grandfather, 
was . Document efter document, 
and ali the evidence in the cause, go to show 
that Bacharam in the first scttlement, then in 
the decennial settlement, and then in the 
perpetual settlement, claimed to have it made 
with him by reason of his hereditary right to 
the zemindary as hereditary semindoar. That 
being proved, that it was Hurjee’s proportr, 
and that Becharam was entitled by descent, 
of course the next proposition would equally 
follow, unless there is something to exclude 
it; thet is, that he would not be enfitled to it 
himeelf, but thet he and his brother would 
succeed to it as c>parceners. 


Well, has anything occurred to divest 
that right which ina case of ordinary pro- 
perty was certainly vested in the two jointly 
at the time when the history of this case 
begins? Their Lordships are unable to find 
anything to alter the mght which existed at 
the time when the desoent was cest. The 
taot that the settlement was made in the 
name of the elder son,—whether, originally, 
when he was a minor, or not,——the faot that 
he has continued to be solely registered from 
that time to this, affords no conclusive evi- 
dence agaimst the title of the shareholder. 
There is documentary evidence, on the other 
side, of his being recognised as a shareholder, 
but net very strong or very conclusive evi- 
dence. The mere fact that one of the two 
brothers was registered, so as to be the pro- 
prietor to the outer world, does not seem to 
their Lordships to be of very great weight 
any more than it did to the Court below; 
and in respect to the actual enjoyment of the 
property, there has been beyond all question a 
continuous enjoyment by both upon equal 
terms. The two lived together; the families 
lived together, they messed together, and all 
the marrige and funeral ceremonies and other 
ceremonies of their religion were performod 
at the joint expense out of the income of the 

reperty, and apparently, es far as their 
tdahips can see, upon equal terms, and not 


3 


asthe bounty of an elder brother to a mere 
dependant who had no right whatever to the 
property. 

It appears to their Lordships therefore that 
the case as principally allegei in the Court 
below hav entirely failed, and it becomes 
necessary to consider the other topics which 
have been very much relied upon at the „bar 
here, as they were at a lnte part of the case 
in the Court below. It is alleged that, ad- 
mitting it to have been Hurjee’s property, ad- 
mitting it to have been anvestral property in 
that sense, it was property which descended 
to Bacharam as the eldest male heir by reason 
of its being subject to a custom of primogeni- 
ture. The custom of piimogeniture is stated 
in two ways, first ag a custom of a district 
so as to bring it within the Regulation of 1800 ; 
that is to say, itis the custom of a district 
supposed to be a jungle mehal in sillah 
Bhaugulpore. Now of the existence in any 
known district whatever of anything which 
oan be predicated as a jungle mebal in whioh 
this xemindary is situated, there is neither 
pleading nor evidence. There is nothing at 
all to show any custom, except a Collector's 
letter with respect to a custom extending to 
allthe semindaries throughout the whole 
Zillah of Bhaugulpore ; and certainly it would 
be very strong A to hold, merely upon 
that evidence, that there was a custom proved 
extending to the whole of the Zilleh of 
Bhaugulpore,or to the whole of any undefined 
district within that Zillah, of which the Court 
below says it bas never heard anything, it be- 
ing, they say, perfectly notorious that no such 
custom exists within that district. Well, 
then, the evidence of that custom appears to 
their Lordships to be absolutely nothing. 
Then, there is the other custom,—supposed to 
be a family custom, a custom of this particular 
family, under which custom it is alleged that 
Bacharam succeeded at such a time,—that is 
before the year 1794, in such a way as to ex- 


clude the title of his younger brother. Of 
that family custom there ai is no sufficient 
allegation, if there be any allegation at all. 


Their Lordships find nothing on the pleadings 
to raise such a custom as that in the manner in 
which it ought to have been raised, if it was 
intended to have beem pleaded and proved in 
this case. Itis, in fact, inconsistent with the 
oase almost entirely relied on by the defendant 
in the Court below ; that is to say, of the new 
acquisition made by him under the ggant or 
pottah from the Government. ° But if there be 
anything which is sufficient to raise it, which 
their Lordéttips do not see, there isan equal 
want of esatisfactory evidence of any such 
custom. There is some trace im the Colles 
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tor’s letter of a sort of general custom extend- 
ing through the whole of Bhaugulpore, all 
the xamindaries being held by that kindof 
title; but the genealogical tres, which 1s the 
only thing otherwise which isin evidence, is 
certainly, in their Lordships’ judgment, in- 
sufficient to founda family custom, which 
the Court below have held must be proved by 
something like what we should call in this 
country immemorial usage. It is a thing 
which cannot be predicated of a simple and 
single estate, the title to which dates from 
comparatively a short period of time back. 
Both these oases of family and local custom, 
the burden of which was entirely on the 
defendant, have failed, and that brings it back 
to the case which the plaintiffs below had to 
prove; that is the simple fact, that this was 
i property of their common grand- 
ar. 


That being so, and it being substantially 
admitted that there was no other source from 
which the acquisitions could be made, the 
decree of the Court below seems to their Lord- 
ships to be right, and they will therefore re- 
commend Her Majesty that the decree be 
affirmed and the appeal dismissed. 





The 8th December 1870. 
Precni: 


Sir James W. Oolvile, Lord Justice James, 
Lord Justice Mellish, and Sir Lawrence 
Peal. 


Title—Oonveyance—Adoption—Decds 
—Suspicion—Porjury and forgery. 


On appeal from the High Court at Caloutia.* 
Kali Ohunder Chowdhry, 


porius 
Shib Ohunder Bhadoory and others. 


Where a Hindov executes £ kobala in favor of another 
at a time when be has no title to the property, bis sob- 
ae ee ee the 
ko 


The mere ciroumstanoe that‘ deed of adoption is not 
rexistared, is no ground why the adoption should not be 
believed. 


Instruments which are proved by all the 
witnesecs and against which there ts no evidence on the 
other ds, ought not to be set adeand treated as worth 
nothing on & mare suspicion of perjury and for- 
gery. ` 





* From the ial 
in’ Special A No. BOM of 1864, dared lzth A 
1965,—2 W. Ciril p. ZL 


e s s 


Teres is an action brought to recover a ta- 
look, called No. 398, Sakeer Mamood, and both 
the plaintiffs, who are respondents in this 
appeal, and the first defendant, who is the 
appellant, claim by deeds under the same 
owner, vts., Godadhur Tooe. A kobala under 
which the plaintiffs claim was the firat ex- 
ecuted in point of time. It was not-a kobala 
executed to the plaintiffs themselves, but was 
executed to Kedar Nath Lahoory, who is the 
third defendant, and who subsequently exe- 
cuted another kobala to the defendants, But 
it was objected on the part of the first de- 
fendant in the Courts below, and also betore 
us, that, at the time when QGodadhar Toes 
executed that kobala under which the plaint- 
iffs claim, he had no right or title to the 
property in question at all. It appears to be 
admitted on all hands in the Court below 
that if he had no title to the property at the 
time he executed that kobala, his subsequent- 
ly becoming entitled as heir would not make 
the kobala good. 


Now, the question whether he had any 
title to the property at the time he executed 
that kobala appears entirely to depend upon 
this,—-whether Hurree Ooomar Toes, who 
was the original owner of the property, hud 
adopted Beny Chundcer as his adopted son 
during his lifetime; because, if he had so 
adopted him, then Beny Chander was the 
heir of Hurres Coomar and became entitled 
to the property on Hurree Coomar’s death ; 
and as Beny Ohunder did not die until after 
the execution of the first kobala by Gode- 
dhur Toee, under which the plaintiffs claim, 
if the adoption of Beny Chunder was good, 
then that kobala was bad and the plaintiffs 
have not made out their title. 


The whole question, therefore, turns on 
whether there was a good adoption of Bony 
Chunder by Hurree Coomar, The two Coarta, 
the first Court before which the case was 
heard and the Court of Appeal have come 
to different conclusions on the question. Tho 
Judge of the first inetance—although he 
mentions other grounds, whioh their Lord- 
sbips do not think tenable for his decision 
came to the conclusion that the adoption was 

. He believed the evidence of it, and 
believed that the documents relating to it 
were genuine documents. One the other 
hand, the Principal Sudder Ameen came to 
the conclusion that the adoption never had 
taken place at all; he disbelieved the wit- 
nesses who spoke to it, and seems to have 
come to the conclusion that all the documents 
which were produced in support of it were 
forgeries. 


i l 
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Now, their Lordships have carefully exa- 
mined the evidence on the one side and on the 
other; and they are of opinion that the evi- 
dence in favour of the adoption very greatly 
preponderates. The adoption is proved by a 
considerable number of apparently respect- 
able persons, and the documents necessary to 
constitute an adoption are produced and 
proved by the attesting witnesses. It will 
be right, however, to examine the reasons 
given by the Principal Sudder Ameen for 
refusing to believe that the adoption had taken 
place. In the first pluce, it is said that there 
are not sufficient members of the family and 
persons of the same caste called as might have 
been expected. The answer to that appears 
to be very clear, vis., that it is admitted on all 
hands that Hurree Ooomar hed in fast no re- 
lations whatever except this Godadhur Toee, 
who was a very distant relation, gnd there- 
fore it is impossible that othérs shonld have 
been called. Then, another objection that is 
made is that the priest of the family, who 
appears to have been thé person who is 
alleged to have performed the ceremony, 
when called as a witness denies thet there 
was any adoption at all. It appears, how- 
ever, that this very prisst is himself a wit- 
ness to the deed of gift, and he denies that 
that deed was a genuine deed, and says that 
he himself, in fact, was a party to the subse- 
quent fabrication of it; his story being that 
the adoption was a thing which had not 
taken place at all in Hurree Coomar’s life-time, 
but was only thougltt of after his death. 
Their Lordships are of opinion that no 
weight whatever ought to be given to the 
evidence of a witness who himself comes and 
says, not only that the deeds were forged, 
but that he himsalf had been a party to the 
making of them. Then it is said that the 
barber glso gives evidence against it. 
Whether the witness who is supposed to be 
the barber was the barber or not does not at 
all clearly appear. He does not himself say 


THA WEEKLY REPORTER. 


Cowneil, 13 





that he was a barber; he only says thot ha 
was a ryot who had the means of knowing, 
and who knew something about it, because, 
he says, he occasionally “went to the house. 
But then itis a very strong oonfirmation of 
the truth of the adoption thet, with one ex- 
ception, all the witnesses who are called 
against the adoption and profess to say there 
was no adoption, admit that thia boy, Beny 
Chunder, was, some say one year and some 
two years, before Hurree Coomar’s death 
brought to Hurree Coomar’s house, and there 
lived with him and was brought up in fact 
as his son,—one of them says with a view to 
adoption. Now, no doubt, that does not of 
itself make an adopted son or make him the 
heirs but when you find a larger body of 
Witnesses, who appear to have had quite as 
much or better knowledge of the facts, oome 
and say that the ceremonies of adoption were 
actually performed and that they were 
present at them, and that the deeds were 
genuine deeds, then the fact that these wit- 
nesses who deny the adoption are obliged to 
admit that the boy was being broaght up in 
the house during Hurree Ooomar’s life-time 
very strongly confirms their evidence. 


It is sid also that the deeds were not re- 
gistared. If they had been registered it 
would have been more clear, but it appears 
to be such a common thing not to register 
deeds that their Lordships cannot think the 
mere circumstance of their not being re- 
gistered is any ground why the adoption 
should: not be believed. Then, indeed, the 
Judge who disbelieves the adoption himself 
refers to the wueeatnamah, which was ex- 
cuted by the widow appointing the guar- 
diana, as a genuine instrument. If that is so 
it is the strongest evidence of the adoption, 
for it in terms recognizes the adoption as 
having been made. ° 

It is important also to consider on which 
side the possession went, because jf the adop- 
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tion was recognised soon or immediately after 
Hurreo Coomar’s death and between his death 
and‘the death of theadopted son, and the 
adopted son was the party in possession end 
not the alleged heir, thet is very much in 
favour of the adoption. Now the great weight 
of evidence clearly is that the adopted son was 
in possession. There was an inquiry before 
the Magistrate, which resulted in the adoption 
being recognized; the guardians of the infant 
took possession ; they gave a lease of the pro- 
perty to the third defen iant, under which he 
took possession and under which possession 
has, in fact, been kept up to the present time. 
Therefore, the possession has gone along with 
it, and though Godadhur Toese certainly seems 
to have executed this kobala to the party 
under whom the plaintiffs claim, he did not, 
as far as their Lordships can see, during the 
life of the adopted son take any other step 
whatever. It is proved by two witnesses that 
the purchase-money which he was to receive 
was not paid at the time ; whether it has been 
paid afterwards is lef in a great deal of doubt, 
and that circumstance tends to show that he 
was not the real owner in possession but a 


person who was merely selling a possible 
title. 


Under these circumstances, their Lordships 
are of opinion that although, no doubt, it mey 
be desirable carefully to examine cases of pos- 
sible fraud, yet that instruments which are 
proved by all the attesting witnesses, and 
against which there is no evidence on the 
other side, ought not to be set aside and 
treated as worth nothing on a mere possible 
suspicion of perjury and forgery. 


There was an appeal ‘to the High Court 
purely on points of law, but those points have 


not been argued before their Lordshipe—in 
fact, they have been abandoned. 


Their Lordships will therefore recommend 
Her Majesty to affirm the decision of the 
High Court dismissing the special appeal; to 


+ € e 
& 


allow the appeal so far as it relates to the 
deorea of the Principal Budder Ameen, to 
reverse that decree, and to declare that in 
liou thereof a decree should be made dis- 
missing the appeal from the Court of first 
instance with costs; to declare further that 
any coats whioh the appellant may have paid 
in India other than the ooste of the special 
appeal be repaid to him: the appellant to have 
the costs of this appeal except so far as they 
have been increased by appealing against tho 
decree of the High Court. 


The 8th December 1870, | 
Present: 


Sir James W. Colvile, Lord Justice James, 
Lord Justice Mellish, and Bir Lawrence 
Peel. * 


Mortgage—Oonsideration-money— 
Foreolosure—Hstoppel. 


‘On appeal from the High Court at 
Caleutia.* 


Ram Surun Biogh, 


versus 
Mossamut Pran Pearee, 


À defendant who has executed a mortgage and form- 
ally acknowledged under his hand and seal the receipt 
of the consideration, money may, in a suit for foreclosure 
by the mortgages oat of possession, deny that the 
money was advanced, the mortgage deed not oreating 
any estoppel. 


Im this case their Lordships are of opinion 
that it is impossible to treat this deed of 
conditional sale and mortgage as creating 
any estoppel. It is sought to be enforced 
by a person out of possession. Jt is in 
truth the case of a common mortgage -in 


* From the ju Sa? of LOK, dae Ai d. Jņ, in 
Pa Os dated 
1 —1 W. BR, p- 166. 





1971] Privy THE 


WEEKLY REPORTER, 


Counsil 15 





which the defendant snys there never was 
the money advanced. It is open toa mort- 
gagor in this country to deny that the 
money, the receiptof whichis formally ac- 
knowledged under his hand and seal, was ad- 
vanced, and to cut it down to a nominal sum 
or nothing. That being so, and the instru- 
ment being relied upon by a person out of pos- 
seasion seeking to obtain possession through 
the medium of a foreclosure suit, it appears 
to their Lordships that there is nothing what- 
ever to prevent the defendant from showing 
the truth of the transaction. Then 
with regard to the supposed estoppel by 
pleading, it is eqaally olear thata pleading by 
two defendants against the suit of another 
plaintiff never can amount to an estoppel 
as between them. Their Lordships are 
satiafled that the decision of the High Court 
was guite right. Their Lordships will, 
therefore, advise Her Majesty that it be 
affirmed and the appeal dismissed with 
costs. 





The 10th December 1971. 
Present: 


Sir James W. Colvile, Lord Justice James, 
and Lord Jastice Mellish. 


XSesuces—Practice—Appellate Court. 
Or Appeal from the High Court at Agra. 
Mussamut Mitna 
versus 
Syod Fas! Rub and others, 


Observations on the settlmg of issues by Oourts of 
orìginal Jurisdiction under the Code of Civil Procedure, 
and onthe duty of an Appellate Court when an ohjes- 
tion fs made before it that the firs Oourt did not lay 
down issues in a case, 


Ir has candidly been admitted by the 
learned Counsel for the appellants that in 
this case they would despair of inducing 
their Lerdships to interfere with the finding 
of the Courts in India upon the questions of 
fact, and the eonclusions which they have 
drawn from the evidence on the record. 
The question upon the appeal, therefore, 
ia narrowed to this, has there been in this 


eause such a mis-trial og renders it incum- 
bent upon their Lordships to reverse the 
decisions under appeal, and to remand the 
case for the settlement of proper issues and — 
a re-trial upon those OR 


Their Lordships are desirous to say no- 
thing which may have the effeot of introduc- 
ing any laxity in the Courts of India in 
regard to the observance of those provisions 
of the Code which direct the settlement of 
issues, provisions which their Lordships re- 
gard as most important. But they do not 
find in the Oode anything which says po- 
sitively that the omission to settle those 
issues is fatal to the trial, With respect to 
the former decisions of this Court, it is to 
be observed that the decisions upon the re- 
gulations whieh preceded the passing of this 
Code of Procedure were not altapottes uni- 
form. Most of them show their Lordships’ 
desire to maintain the strictness of the obli- 
gation on the Judges of the conntry Courts 
to record the points to be tried, but there is 
one which has been cited by Sir Roundell 
Palmer which certainly shows that they did 
not in all cases consider the omission to be 
fatal. Those regulations, moreover, oon- 
tained words to the effect that no evidence 
shoald be given except upon points which 
had been recorded, The case in 11 Moore, 
which is a case upon the Code of Procedure, 
appears to have been complex, and the 
explanation given for what took place in 
that case certainly shows that their Lord- 
ships may have been exercising a discretion 
which cannot now be questioned. All these 
cases, however, differ from the present case 
in this respect. In this oase the omission 
to raise the issues was brought before the 
notice of the Appellate Court. The Appel- 
Inte Court expressed ite regret, and their 
Lordships are glad to observe that it did 
express its regret that the Judge below 
had omitted to settle the issues. The Conrt, 
however, nevertheless conceived that it was 
not under any positive obligation to remand 
the case; but seeing that the parties had 
gone to trial knowing what the real question 
between them was, that the evidence had 
been taken, and fiat the conclusion had 
been in the opinion of the Appellate Court 
correctly drawn from that evidence, they 
thought it within their competence to affirm 
that decision without sending the case back 
for a re-trial. Their Lordships sitting here 
are not prepared to say that the Court had 
not power to do so under the 364th Section 
of the Code. At all events it appears to 
their Lordships that there is ndthing in the 
an a R * 
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Code which made it imperative upon the 


Appellate Court, or now makes it impera- 
tive upon their Lordships, to yield to that 
objection, and therefore, fally conourring in 
the observations made by the Appellate 
Court that it was the duty of the Judge to 
settle the Issues, and that it was much to be 
regretted that he omitted to settle those 
issues, they still think that under all the 
circumstances of the case, substantial justice 
having been done, there has not been that 
fatal mis-trial of the cause which vitiates 
all the proceedings and renders a new trial 
necessary. 


Their Lordships, in coming to this ocon- 
clusion, have had regard to the circumstance 
that no objection seems to have been taken 
in the Court below to dealing with the case 
without the settlement of the issues. If 
the objection had been taken, their Lord- 
ships think that the appellant would have 
stood on higher grounds, and it would then 
have been very difficult to say that a trial 
proceeding in the face of the objestion could 


be held to be regular for any purpose. 
They do not, however, mean to affirm that 


mere waiver, or rather the omission to take 
the objection, is in all cases sufficient to 
purge the irregularity. They are of opinion 
that if it had appeared that substantial 
justice had not been done, the objection 
might well have been taken when it was 
taken before the Appellate Court, and when 
taken ought to have prevailed. But being 
of opinion that there has not in this ense 
been a failure of justice in consequence of 
the omission to settle the issues, their 
Lordabéps are not prepared to send it back 
for farther litigation, and they must there- 
fore advise Her Majesty to dismiss, the ap- 
peal with costs. 


The 10th December 1870. 
Present: 


Bir James W. Colvile, Lord Justice James, and 
Lord Justica Mellish. 


Appeal—Hindoo widow-—Suoccession 
—Hatoppel. 


On Appeal from the High Cowrt at Agra. 
Mussamut Oodey Koownr, 
versus 
Mussamnt Ladoo and others 


Where a cass, heard in review before the four J 
of the late Sudder Court at Agra, was left undecided 
canse the four Judges were lly divided in opinion) 
when the High Coart in the North-Western Provinces 
was ostablished, it was held that one of the Judges of the 

igh Court sitting as a single Judge hed Jurisdiction 
under Seation 27 of the Letters Patent to hear and 
termine the case. 

B B, e Hindoo, had 2 sons, K Sand 9 L, and a 
widow (L.) KS pre-doceased B B. S L was after- 
yeas al in adoption by B Band L to the widow 

0) AA but such adoption was invalid as X 

had not en O permission to adopt B B and 
his aon K 5, died, the latter surviving the former. 
Before his death, B B mortgaged the propaty m mut, 
to R A a after his death 

s S oripa, tins dion in which she 
agreed that S L and O tid alone be entered as the 
owners of the property and that her own nama should 
be omitted. In a further sult for redemption of the 
mo L put in another petition in which shs said 
sho no claim whatever to the proprietary nghts m 
the pro , and that 0 in her own mght and as 
guardian of S L was the propristor end owner. L now 
nied the widow of K Sell that she is the heir of 
S Land as such entitled to the property. 

Hetp that on the death of B B, S L became his heir, 
and upon the death of S L, L was entitled to the pro- 
perty. : 

Hewp further, that L was not estopped by her peti- 
tions jn the two suits referred to from claiming the proper- 
ty as hoir to & LL, as at the time she presented the 
petitions she hed not in fast any interest in the proper- 
ty ab all; and that assuming that L did intend to convey 
a part interest in the property, which she sup oras- 
sumed she hed, she could not, an any pmacpie of law or 
usioe, be prevented from setting up her real right as 

of her son when that right y accrued. 


Tro first question in this case is, whether 
there was any jurisdiction in the Chief Justice 
for the North-Western Provinces to make the 
decree from which the appeal is bronght, in 
the Court below? Now the matter has bean 
inquired into, their Lordships are clearly of 
opinion that there was such jurisdiction. The 
appeal bad been brought to the Sudder Adaw- 
luat of the North-Western Provinoes, and the 
Judges of that Court bad given a gecision. 
Then an application had been made for a re- 
view, and an order was made that the case 
should be heard on review, It was so heard 
before four Judges, who were equally divided 
in opinion. By the Law asit then stood, as 
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appears by the order made at the end of their 
judgment, they being equally divided in opi- 
nion, the case was, under the provisions of 
Section 7, Regulation VI of 1831, referred for 
the opinion of one or more Judges of the High 
Oourt of Calcutta. There was, however, a pow- 
er by the 24th & 35th Vict. o. 104 for the 
Crown to erect a Court in the North-Western 
Provinces, and by Letters Patent of ‘the 17th 
March 1866 the Orown did erect a High 
Court in the North-Western Provinces, which 
had the effeot of abolishing the jurisdiction 
of the Sudder Adawlut. The consequence 
was that no final decision having been given 
on review, that proceeding was a proceeding 
pending which was therefore to be decided by 
the new High Court of the North-Western 
Provinces, The 27th Section of those Letters 
Patent ia as follows :—‘' We do hereby declare 
“ that any fonction which is hereby directed 
“ to be performed by the said High Court of 
‘* Judicature for the North- W estern Provinces, 
‘in the exercise of its original or appellate 
‘‘ jurisdiction, may be performed by any 
‘Judge ;” and, accordingly, Sir Walter Aor- 
gan (the Chief Justice) did ait, apparently as 
a single Judge. He appears to have heard 
the parties and given his final decision, and 
that was the decision of the High Court of 
Agra, which their Lordships are of opinion 
had, under these circumstances, jurisdiction, 
and the appeal therefore is brought from thas 
decision. 


Now, the action itself is an action brought 
by one Hindoo widow, Mussumat Ladoo, 
against another Hindoo widow, Mussumat 
Oodey, the widow of her eldest son, to re 
cover three several properties. The only 
question before their Lordships relates to two 
of those properties, because, as to the third 
property, all the Judges below agree that the 
plaintiff was entitled to recover, and there is 
no appeal as to that. The plaintiff brought 
the suit on the ground that the defendant 
was in possession of the preperty, but that 
she, the plaintiff, was entitled to it as hoir-at- 
law of her son Shib Lall, and there appears 
no question that she was such heir-at-law. 
The property had originally belonged to Bul- 
deo Buksh. He had two sons, of whom one, 
the husband of the defendant in the suit, 
died in the lifetime of Buldeo Buksh. There 
appears to have been some attempted adoption; 

is te say, Buldeo Buksh and Alussumat 
Ladoo appear to have attempted to give their 
second son, who was an infant, as an adopted 
son to the widow of their eldest son. But it 
ie admitted that for various reasons that adop- 
tion, if it were ever attempted, wus wholly 
invalid aocording o Hindoo law; if for no 


other reason, at any rate for this reason that 
the husband of the widow who made the 
adoption had never given any permission to 
the widow to make such adoption, and it was 
admitted before us that the adoption was 
wholly invalid. , 
Well then, that being so, it is plain that the 
son Shib Lall on the death of Buldeo Buksh 
became solely entitled to the property ; and 
upon his death his mother became entitled as 
his heir, and therefore, if the matter remain- 
ed there, itis admitted that she would be 
entitled. But it is alleged that she had done 
certain acts and become a party to certain 
documents, the effect of which was, at any 
rate as to these two latter portions of the 
property, to prevent her from recovering. 


Buldeo Buksh had mortgaged these two 
properties in question, and a suit had been 
commenced, firat in the name of Shib Lall 
by his assumed guardian, probably in the first 
instance on accouut of this invalid adoption, 
against the mortgagees to redeem the mort- 
gage, which was resisted by them on the 
ground, which it is now quite immaterial to 
consider, that the mortgage had been a real 
saler Some proceedings had also taken place 
for the mutation of names: and it would. 
appear that in those proceedings for the ma- 
tation of names, the Colleotor and the parties 
had wrongfully assumed that the two widows 
and the son were jointly heirs of Buldeo 
Buksh. Then it was said that the plaintiff 
being old and not wishing to interfere with 
the affairs, she had agreed that Shib Lall and 
Mussumat Oodey should alone be entered as 
the owners of the property and that her 
name should be omitted. 


Then in the suit for the redemption of the 
mortgage, an objection was taken by the mort- 
gagees that the suit was wrongly constituted, 
because Mussumat Ladoo, and not Mussumat 
Oodey, was the proper guardian of the infant 
and the proper person to bring the suit. On 
that occasion, Mussumat Ladoo presented a 
petition on which the matter before us prin- 
cipally turns, the main object of which un- 
questionably was to enable the suit to be 
carried on by Mussumat Oodey, either in her 
own name or as guardian of the infant, with- 
out joining the name of Muxsumat eladoo, 
and the entire contention on” the part of the 
appellant before us is that by the proceedings 
which hetb been already described with re- 
spect to*the mutation’ of names and by the 
language of this petition, Mustumat Ladoo 
in fact abiada all her right i the pro- 

ty 1n question, so thatyyhen she became iu 
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point of law entitled to the property as heir 
of her son, she could no longer avail herself 
of that right as against the defendant. The 
petition is in these terms :—“ Humbly show- 
“ eth, the facts regarding the suit instituted 
‘fin this Court by Mussumat Oodey Koonwur, 
. “thé widow of my deceased son Kullyan 
“ Singh, to recover possession ry redemption 
“of mortgage of mousahs Omeepore and 
“ Umlera, pergunnah Ohandouse, valued at 
“rupees 81,000 against Mussumats Kur- 
“ reemoolnissa, Muhtab Koowur, and Chand 
“ Koowur, defendants, are as follow :—Since 
“the date of Kullyan Singh’s demise, Bul- 
“‘ deo Buksh, my husband, and myself gave 
“ our gon Bheo Lall to Mussumat Oodey Ko- 
‘€ wur to be adopted as hor son, and since 
‘ then she has been his guardian and pro- 
“ tectress. Moreover, owing to my old age, 
“infirmity, and imbecility, I also caused only 
“the names of Oodey Koowur and Bheo Lall 
€ to bs entered in the proprietary column of 
* the certificate of death of Buldeo Buksh, 
“ and I have no claim whatever to the pro- 
‘‘prietary rights in the two villagea in 
“ question, Oodey Koowur, however, herself, 
“and as guardian of Sheo Lall, being their sole 
‘‘owner. I have now become very old and 
‘“ imbecile, and have no strength to go about, 
“ look after, or understand my affairs, and 
‘- Mussumet Oodey Koowur herself, and as 
“ guardian of Sheo Lall my son, is in every 
“ way proprietor and owner.” 


If that is to prevent her recovering the 
property now in question, it must do so either 
because it operated as a conveyance or as & 
contract to convey the interest which she now 
claims, or becnuse it operated by way of e 
toppel. There is no other way in which it 
can operate. Now, did it operate either as a 
conveyance or as a contract to convey the inter- 
est to which ahe has now become entitled as 
heir of her son? Their Lordships are of opi- 
nion that it is quite impossible that it could 
so operate, and that for two reasons :—first, 
because at the time when she presented this 
petition she had not in fact any interest in the 
property at all, and certainly had not become 
entitled to any interest a®the heir of her son 
who was at that time alive; andin the next 
place there is not the least reason to suppose 
that in the petition ehe in any degree contem- 
plateda conveyance of any such right. That 
was not the right which they were then con- 
sidering at all. The main object of the peti- 
tion was simply to enable the redd:iption suit 
to go on, and to anable the persons Who had 
begun it as*plaintiffs—Oodey Koowar and 
Sheo Lall—to carry it on. There was pone 
in the language gad nothing in the - 


tion of the parties which could lead any one 
to suppose that she had any interest that she 
might hereafter acquire as heir of her son, in 
her contemplation at all. On these grounds, 
if appears quite impossible that it can operate 
either asa conveyance or as a contract to 
convey her subsequently acquired interest. 


Well, now, isshe in any way estopped? 
It is very diffloult to see how she can possibly 
be estopped. There has been a difference of 
opinion among the learned Judges in the 
Court below as to the construction of this in- 
strument,—whether it ought to be construed 
solely as relating to her rights as guardian, 
and to convey them, and not to relate to the 
property at all? The language certainly, in 
some parts of it, does appear to refer very 
strongly to an interest as owner, and probably 
it may be that the meaning of the instrument 
rather refers to her supposed interest as owner ; 
but it appears to their Lordships hardly neces- 
sary conclusively to decide upon the proper 
construction of this instrument, because even 
assuming that it does refer to her interest as 
owner, that is to say, to her present interest 
as owner, and that she is assuming incorrect- 
ly that she has some interest as heir of her 
husband, their Lordships are of opinion that 
her stating that, and professing to resign that 
in favour of Oodey Koowur, could not possi- 
bly in point of law estop or prevent her from 
setting up her real right as heir of her son, 
when that right actually accrued. There is, 
in the first place, no consideration whatever 
for this conveyance of her particular interest ; 
even if she had it, she receives nothing for it. 
Neither does Oodey Koowur aot on any re- 
presentation made by her, or alter her position 
ın any wav. There is no misrepresentation 
to Oodey Koownur of any sort or kind. Oodey 
Koowur was acquainted with the actual facta 
of the case, just as much as Mussumat Ladoo 
was. The real effect of the petition seams 
rather to be that they mutually to re- 
present what was not the fact, for the pur- 
pose of enabling a certain suit to be carried 
on. Their Lordships are of opinion that, as- 
suming she did intend to convey a present in- 
terest in the properties, which she supposed 
or assumed she had, there is no principle of 
law or justice by which that can prevent her 
from setting up her real right when that right 
has acorued. Itis true that this petition had 
the desired effect, and that Muasumd Oodey 
was allowed to carry on the suit, and after- 
wards when Shib Lall died, and Mussumat 
Ladoo immediately proceeded to present peti- 
tions to be allowed to carry on the suit in- 
stead of her, the Court, as their Lordships are 
disposed to think improperly prevented her 


1871. ] Privy 


from carrying on the redemption suit, would 
not grant that petition, and allowed the re- 
demption suit to go on in the name of Mussn- 
mat Oodey, who had begun it, but that mis- 
take cannot, as their Lordships think, possibly 
deprive her now of the right to which she is 
in: law entitled, though if accounts for the 
jadgment of the Judge in the first instanoe, 
who properly considered that it was no business 
of histo overrule or to differ from the judg- 
ment of the superior Court, 


On these grounds their Lordships are of 
opinion that this petition cannot possibly op- 
erate either as a conveyance, or as a contract 
to convey, nor by way of estoppel, so as to 
deprive the plaintiff of her right to recover all 
these properties, and their Lordships entirely 
agree in the judgment of Sir Walter Morgan, 
which was practically to the same effect. 
Their Lordships, therefore, will advise Her 
Majesty that this ‘appeal ought to be diamiss- 
ed, and the judgment of the Supreme Court 
of Agra ought to be confirmed, with costa. 


The 12th December 1870. 
Present : 


Sir James W. Colvile, Sir Robert Phillimore, 
and Sir Joseph Napier. 


Appeal to Privy Oouncil—Guardian— 
Oosts. 


On Appeal from the, High Cauri at Calvutia.* 
Ranse Bistoopria Patmadaye, 


Nund Dhul and others. 


The of an infant who filed an appeal to the 
Privy has no right to insist that the appeal 
should go on when the infant, on coming of age, applies 
to withdraw from the anpeal If the guardian has in- 
curred costs, he mav hare a claim to be recouped from 
the estate of the infant, if he has any. 


In this case we understand that the lady 
represented by Mr. Bell, as guardian of an in- 
fant who was represented to have been duly 
adopted as the son of her late husband, insti- 
tuted a suit to recover certain property from 
the respondent who was in possession under a 
claim that the infant was the son and legal 
heir of the deceased. The suit was heard by 
two Courts. It is unnecessary for us, upon 





~ From the judgment of Steer and E. Jackson, J. Ja 
ee EN 287 of 1864, decided on 
6th March 1865,-2 W. BR, Oivil, p. 282, 
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this application, to consider further whether : 
the decision both passed against the title of 


the infant was right or wrong. We will as- 
sume that ahe may have had legitimate ground 
for applying in the Oourt below for leave to 
appeal to this Board. 

That leave was granted in 1866 when the 
boy was still admittedly an infant. So far 
the proceedings seem to have been entirely re- 
gular. The transcript came home in 1867. 
The record was printed here, and the only 
thing which can be suggested as any irregu- 
larity may have been the lodging of the peti- 
tion of appeal so late as 1870, after the infant 
had come of age and was for all purposes 
dominus lettre. 


lt appears that the proceedings which are 
embodied in the supplementary record have 
taken place in India, and the effect of them is 
to show that upon being called into that Court 
the infant expressed his desire te abandon the 
appeal, and that the Court ultimately felt 
that it could not decide that question, and, 
the appeal having been transmitted here, 
sent the whole of the proceedings for the 
adjudication of their Lordships, 


In that state of things the respondent ap- 
plies that the appeal may be dismissed, and 
the application is resisted the lady who 
was Originally the guardian of the infant. 


At one time it appeared to their Lordships 
that it might possibly be necessary to ascer- 
tain more clearly that the son isa consenti 
party to this application, which could only be 
done by directing the Oourt in India to take 
further proceedings, in order to have the fact 
ascertained. But looking to these proceedings 
end considering what the.Court has done, it 
appears to their Lordships unn to take 
that step and to put the parties to the further 


delay and expense which it would involve. . 


When the suggestions were made to Mr. Leith 
their Lordships had not snfiiciently adverted 
to the terms of the Mookhtearnama. We 
knew that the boy had made a clear admission 
to the Moonsiff, whigh had satisfled the Judge 
and the High Court, that he was of age and 
thet he had executed that Mookhtearnama ; 
but it did not, as it appeared to us at that 
time, follow that he had adopted all the state- 
ments in the petition whiche was ted 
under the Mookhtearnama. But when you 
come to losk at the Mookhtearnama, of which 
he has admitted the execution, it seems very 
clear that he knew what he wag about and 
what his Mookhtear would do under that 


iftatruntent. % 


Counoil. 19 


20 Privy 


THK WBEKLY REPORTER, 


Council. [Vol. KY. 





He says :—‘ Now I have attained majority, 
“ and-considering that no other profit will 
arise by carrying on the said oase than a 
“ useless expenditure of money, and with the 
“ desire of withdrawing from the said case, 
‘“ I do appoint Jnugmohun Doss Putto Naik, 
‘ inhabitant of Sacoda Khotee of Pergunnah 
ʻ“ Mayahagun in Zillah Midnapore, as Mookh- 
‘(tear in my behalf, in order to engage a 
‘ Pleader of the High Court, and agree that 
« the Pleader of the High Court in Oalcutta 
‘“ who will be appointed by the said Mookh- 
t tear will file a petition of withdrawal from 
‘¢ the said case, and the said withdrawal will 
‘be one as if filed by me, and completely 
“ valid.” 

Therefore, it seems to their Lordships that 
they have sufficient evidence before them in 
these proceedings that the young man is a 
consenting party to this application. 


The questiou, then, is reduced to thie— 
whether the lady who is represented by Mr. 
Bell has really such an interest in the appeal 
or such a loons stands in this Court as entitles 
her to resist this application and to insist that 
the appeal shall go on, although the party in 
whose name it is brought wishes to withdraw 
from it. 


Their Lordships are uf opinion that she has 
not. If she hasincurred costa there can be no 
appeal for mere costs; having incurred costs 
on behalf of the infant in this suit, ahe may 
have a claim to be recouped from his estate, 
if he has any; but that does not entitle her to 
prosecute this ap in his name against his 
will, with probably but faint chanoes of suc- 
coss. 


It was thrown out that the decree had had 
not dealt with the title of the defendant, and 
that she might have a preferable title to him ; 
but the obvious answer to that argument is 
this—there haa been a clear adjudication that 
the nominal plaintift in this suit had no title. 
If the lady herself, as widow, A 
title, that title cannot be litigated in this suit, 
but must be litigated in an independent suit, 
in which, rejecting thesadoption, she would 
come forward as the next heir of the de- 
ceased. 


Therefore, we do not see that we should be 
justified in keeping this appeal upon our 
records. But considering the peculiar nature 
of the application and the position of the 
partioa, it does not seem to us that we can do 
anything bu dismiss the appeal simp/totter, 
saying nothing about oosts. There is no 
proof that the infapt has undertaken eto Rey 


the costa; and we also think that we ought 
not to give to either side the costs of this 
petition. 


The 16th December 1870. 
Pramit: 


Sir James W. Colvile, Sir Robert Phillimore. 
and Sir Joseph Napier. 


Alluvial lands—Local investigation— 
Amoeon—Appellate Court. 


On Appeal from the High Court at Caleutta.* 
Ranee Surut Soonduree Dossse, 
COT SUS 
Baboo Prosunno Coomar Tagore. 


Reverses, on a conalderation of the facts, the Judg- 
ment of the High Court which set aside a demon of 
the lower Court os to the position of oertain chur lands 
in the Brahmapootra, when the decision of the lower 
Court was founded on a long and careful local inveati- 

tion which waa conducted by an Ameen who visited 
the spot andewhose integrity was unimpeachad. 

An Appellate Court in India ought not to iterfere 
with the result of a local enquliy exoept upon clearly 
defined and sufficient grounds, which must be expremed 
in its judgment 

Tus appellant and respondents in this 
case are the representatives of two zemindars, 
who, some six-and-thirty years ago, engaged 
in litigation concerning the title to certain 
chur land thrown up by the river Brohma- 
pootra. 

This litigation was begun by a suit, brought 
in 1834, by Prosunno Coomar Tagore, whom 
it will be convenient to describe as the re- 
spondent, for the recovery of 5,000 beegaha of 
the land in question. In the course of that 
suit, and in the year 1835, a map of the land 
in dispute, with the land and water im- 
mediately surrounding it; was made by an 
Ameen, named Go ud Moitro under 
the authority of the Court; and in that map 
the different churs are delineated and marked 
with different numbers from 1 to 7 inclusive. 


This first suit was successfal, and Prosunno 
Ooomar Tagore obtained a decrees for about 
5,000 beegahs of chur land. In 1845 he 
brought a second suit for 14,000 beegahs of 
like land, and obtained a decree from the 
Court ‘of first instance. The defendants 
then appealed; and pending theire appeal, 
and in July 1849, the partiea came to a com- 
promise, which was embodied in a decree of 
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the Sudder Dewanny Adawlut, dated the 3rd 
of July 1849, and was thereby directed to 
be carried into effoct, 


This compromise is set out at page 17 of 
the record, Its affect was that the churs 
marked in Gouree Persaud’s map as Nos. 6 
and 7 with 1,663 beegahs and 16 cottahs of 
chur No. 6 were to belong to those who are 
represented by the appellant; and that the 
churs Nos, 1, 2, 3, and 4, with the rest of 
chur No. 6, were to belong to the respondent. 
The boundaries, if the gly differed about 
them, were to be settled by arbitration; and 
if the parties could not agree to appoint arbi- 
trators, were to be fixed through the Court 
Ameen in execution of the decrees. 


If then this map, which was the basis of 
the compromise, had correctly described the 
Jand es it-then existed, nothing remained to 
be dono bat to measure off the 1,663 and odd 
beegahs from ohar No. 6, and to put the par- 
ties into possession of their respective shares. 


Unfortunately, the land which was the 
subject of the compromise was in some sort the 
creation of the river Brahmapootrd, which is 
said after each annual flood to be apt to shift 
its course and to effect considerable changes 
in the alluvial deposits on either side of its 
ohannel. And thus it came to pass, that as 
soon as the parties proceeded to carry out the 
compromise, a contest arose whether, either 
between 1835 and 1849 or at some subse- 
quent period, the river had not so changed 
its course as materially to alter the configu- 
ration of some of the seven churs and their 
bearings to its main stream. The only effect, 
therefore, of the compromise was to convert 
a dispute touching the title to lands into one 
touching the identification of parcel; the 
principal question being, not how char No. 6 
was to be divided, but where churs Nos. 6 
and 7, which unquestionably belonged to the 
eppellant’s semindary, were to be found; 
and this dispute has given rise to the inter- 
mittent litigation which, after lasting for 
more than fifteen years, was, in 1863, closed 
by the decree now under appeal. 


Prioy 





The following is a short summary of that 
litigation :—Some time after 1849 and.before 
April 1863, the ondent was put into 

ion ‘of a considerable part, if not of 
the whole, of so much of the land contained 
in the even churs as then lay on the 
western side of the Brahmapootra; and the 
possession so taken was confirmed by an order 
of the then Principal Sudder Ameen of Rung- 
pore, dated the 19th of Apml 1853. But 
that order was, on the appeal of the other 
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party, set aside by Mr. Dunbar, one of the 
Judges of the Budder Dewanny Adawlut, 
whose order of the 24th of September 1853 
directed the Principal Sudder Ameen to re- 
open the inquiry, but apparently did not dis- 
turb the possession already given to the re- 
spondent, Some delay in giving effect to this 
order took place in consequence of the. re- 
spondent’s having contrived to strike the 
execution case off the file; but it was restored 
under an order of the Sudder Dewanny Adaw- 
lut, dated the 14th February 1855. 


Tho case was then investigated by the 
Principal Sudder Ameen; each party filed a 
map before him; he himself held a local in- 
vestigation and made or caused to be made 
the map of 1856; and finally on the 27th 
of June 1856 passed an order overruling the 
abjections made to the record of his investiga- 
tion by the respondent in the petition se$ 
forth at page 5 of the record, declaring the 
posseasion given to the respondent to be null 
and void, and directing that possession should 
be giyen to the-parties in-accordance, as their 
Lordships understood the order, with the 
present contention of the appellants. No 
change, however, seems ever actually to have 
been made in the possession of the land, of 
which possession was giveu by the Moonsiff. 
The respondent appealed against the last 
mentioned order, and the question was ngain 
re-opened by Mr. Torrens’ order of the 30th 
of January 1857, which remitted the case to 
the Principal Sudder Ameen with directions 
that in respect of those parcels which he had 
given to the then respondent (the present 
appellant), he should again allow execution 
of the decree, and after that prepare o map 
(better than the present map}, so that it 
might clearly appear for the perusal of the 
appellate Court, and in other respects, what 
was the former and present course of the Ri- 
ver Brahmapootra over the disputed lands, as 
etated in the map of Gouree Persaud Ameen, 


The execution of this order was somewhat 
delayed by the rainy season, during which a 
local investigation was imposible; but on the 
2nd of December 1857 the Principal Sudder 
Ameen passed an order for the appointment 
of an Ameen acqual with measurement by 
the compass. From one cause or another, 
however, nothing effectual was done under 
this last order until December 1860, when 
Kalidasa Moitro, the Ameen, proceeded fo the 
spot, made a careful local investigation, pre- 
pared the pap which bears his name, and on 
the 13th of April 1861 fled the elaborate re- 
port which is at page 35 of tho rd. That 
report, though it did not presisely adopt the 
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representations of either party, in the main 
supported the contentions of the appellant. 
It was adopted by the Principal Sudder 
Ameen, who, on the Ist of Aagust 1861, 
passed a decree finding that churs Nos. 5 and 
7 were where the appellant placed them, and 
not where the respondent plased them, diregt- 
ing that possession should be given accord- 
ingly, and also giving the necessary directions 
for ascertaining and making over that part of 
chur No 6 (as to the position of which there 
seems to be no contioversy) which under the 
compromise belonged to the appellant. 


The respondent appealed agrinst this decree. 
The High Court reversed it, finding that 
churs Nos. 6 and 7 were where the respon- 
dent placed them, and varying the Principal 
Sudder Ameen’s decree accordingly. The pre- 
sent appeal is against that decree, and the 
first question for their Lordships’ determina- 
tion is whether it can be supported. It re-ts 
entirely upon the assumption that churs Nos. 
6 and 7, which unquestionably were on the 
west of the main stream of the Brahmapoo- 
tra when the map of Gouree Persaud was 
made in 1835, are now by reason of the al- 
tered course of that river on the eastern side 
of it. If that is not made out, the reasons 
assigned for the judgment wholly ful. 


Upon what does this assumption purport 
to be founded? “Onan examination of the 
‘í maps filed in the cause, and on the expla- 
‘‘ nations and argumenta of the pleaders on 
“ both sides.” What the latter may have been 
their Lordships are unable to my. But 
having given full consideration to the able 
argument of Mr. Doyne on behalf of the 
respondent, and having carefully examin- 
ed the maps, they are unable to see any 
satisfuctory grounds for coming to the con- 
clusion oontrary to the finding of those 
who have investigated the question on the 
spot; that the river has, since 1835, by mak- 
ing for itself a new channel to the west of its 
former channel, so changed ita course as to 
put either of the churs described by Gouree 
Persaud as Nos. 5 and 7, or whatever may 
remain of either of them, ite eastern instead 
of its western bank. a 

It would be strange indeed if this conolu- 
sion necessarily resulted from a mere compari- 
son of the maps, since it 18 opposed to the 
exprefsed convictions of the Ameen Kalidoss 
Moitro, who made the last end must saienti- 
fic of the maps, and to that of thg Principal 
Sudder Ameen, who conducted local in- 
vestigation and made the map of 1845. Mr. 
Doyne, indéed, has argued that the conola- 
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sion of the High Court may hare been ano 


inference, and would have been a legitimate 
inferenoe, from the application of what he 
treats asthe known law of the formation of 
churs to certain eee ohur land ap- 
pearing in parts of idoss Moitro’s map. 
ut the High Court hus uot assigned this as 
one of the grounds of its judgment. Nor are 
their Lordshigza, considering the disturbing 
forces which muy exist in a river of so vast 
a volume and of such irregular action as the 
Brahmapootra, aod also the positions of the 
several portiuns of chur land indicated in the 
map, by any means satisfied that the inference 
18 legitimate or so certau that it ought to 
outweigh the positive findings the of Ameen. 


Agun the High Court observed that the 
Principal Budder Ameen had not, in their 
opinion, duly considered the landmarks by 
which in both maps, when duly compared, 
the mtuation of churs 6 and 7 may be satis. 
factorily identified. The Oourt ons omittel 
to state spevifically to what landmarks it 
refers as uistances of this omission. 
stance most pressed in argument has been 
that of the famarind trees appeanng on the 
east side of the river in Gunga Persaud’s map, 
Bat the real position of those trees, if they 
still exist, was also the surject of controversy ; 
and after investigations on the spot, the 
Amven i1ejected the respondent's theory con- 
cerning it. There is nothing to show that he 
was wrong in this It is obviously impos- 
vitle to draw that conclusion from Gunga 
Persaud’s map, which, it 1s admitted, was not 
made by compass or novording to scale. 


Another point made in the argument, though 
not adverted to in the judgment, 1s the bear- 
ing of the village of Kompopoor to the land 
alleged by either party b> be chur No. 5. It 
caunot be said thut the Ameen has neglected 
to consider this landmark, And his explana- 
tion of the discrepanvy in this respect bet ween 
his map and that of Qunga Persaud, vis., that 
the village, of which the position im loosely 
indicated, is erroneously placed on the latter 
to the south instead of to the east of the 
river Jhelye, appears to their Lordships to be 
plausible. 


Their Lordships then are unable to see any 
satisfactory grounds tor the assumption which 
is the foundation of the judgment of the 
High Court. They would themselves be very 
slow to interfere with the jodgmeént of au 
Indian Court upon a question of this nature. 
But they have to deal here with conflicting 
judgments, of which one is founded on a long 
and careful local investigation; and the other 
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‘overruling the former, is supported by no 


reasons that their Lordships can pronounce 
to be satisfactory. And their Lordships may 
observe that the considerations which maeke 
them reluctant to.set their judgment against 
that of an Indian Court upon such a question 
as this, ought to influence in some decree 
the Appellate Oourt in India and to prevent 
its interference with the reeult of a local in- 


quiry, except upon clearly defined and saf- | TPT? 


cient grounds. Such grounds the Appellate 
Court may have thought it had in this case, 
but it has failed to express them. Against 
its ju t their Lordships have now to 
weigh the elaborate report of the Ameen and 
the judgment founded upon it. The inte- 
ity of the Ameen is unquestioned ; his care- 
fal and laborious execution of his task is 
proved by his ; he has not blindly 
ado 
without j 


ted the assertions of either party; and 
minutely into details, their 
Lordships think it sufficient to say that they 
sco no ground for impugning the soouracy of 
his conclusion upon what they conceive to be 
the broad and cardinal issue upon which the 
determination of this ocase depends, vtis., 
whether the lands which represent churs 
Nos, © and 7 of Gunga Persad’s map are 
now on the cast or still on the west of the 
main channel of the Brahmapootra. On the 
contrary, they believe the conclusion of the 
Ameen to be correct. And they are fortified 
in that conviction by the following oousidera- 
tions :—- 
‘It ia to be ‘observed that this controversy 
was by no means of recent date. The ques- 
tion was not whether the change alleged had 
been effected by the action of the river be- 
tween 1885 and 18638, It appears by the 
dent’s petition at page 5 of the record 
a the maps that his contention was oer- 
tainly as early as 1855, and possibly as carly 
as the Moonsiff’s ing, that the lands 
which the churs Nos. 5 and 7 of the 
compromise were then on the eastern side of 
the main course of the river. That this was 
in fact the case in 1849 is in the highest 
degree improbable. Though it is too clear 
that the parties by a compromise made upon 
loose data merely shifted the of con- 
tention instead of determining their disputes, 
it is almost inconceivable that they should 
they did, the 


athange in position of the churs 
relatively to the main channel of the river, if 
such a had then taken place. The 
then, if it ever really took , must 


have taken placo between 1849 and the 
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Moonsiff’s proceeding, or the year 1855; and 
in that case it might easily have been proved. 
It would then have been recent and notori- 
ous, yet in 1855 the Principal Budder Ameen 
after looal investigation decided against the 
respondent. 


Again their Lordships upon the evidence . 
seo no reason to doubt that the land which the 
dent treats as chur No. 6 is in fact 
the Pookamares chur, and an acoretion on an 
estate which never belonged to the appellant’s 
family, and now belongs to Government,—an 
eatate of which the Moonshee Chur, one of 
the landmarks of the map of 1836, formed 

There is nothing which induces their 

ips to believe that any of those whom 
the ap resonts were ever in posses- 
sion of that chur. Yet the High Oourt with- 
out adverting to this point affirmed it to be 
the chur No. 5 of the compromise, and direct- 
ed that the respondent should be maintained 
in the posseasion of it. 

Upon the whole, then, their Lordships have 
come to the conclusion that if is their duty to 
advise Her Majesty to allow this sppeal ; to 
reverse the decree of the High Gourt; te 
direct that in lieu thereof the appeal to that- 
Court from the decree of the Principal Bud- 
der Ameen be dismissed, and the last men- 
tioned decree affirmed with costs. The ap- 
pellant must also have her costs of this 


appeal. 
The 19th January 1871. 
Present: 


Lord Cairns, Sir James W. Colvile, Bir 
Joseph Napier and Sir Lawrence Peel. 


fF ractioe—Hvidence. 
Lalljee Tahoo and others, 
Versus 


Tho Collegfor.of Tirhoot.* 





* From te of M and Pundit, J. J 
in Reguler Ap No. 487 of 1968. decided 2ist April 
1864,—not reported, Fa 
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Tawe Lordships are clearly of opinion 
thet there was no compromise concluded 
here in such a way as to prevent the character 
and particulars of the olaim being re-consider- 
ed upon the petition to review. On the 
contrary, provision was made in the original 
order to keep alive the right of either party, 
if Hesatisfled, to have a petition of review. 
Wo then find that upon that petition of re- 
view, the Court of first instance was entire- 
ly dissatisfied with the evidenos in support 
of the plaintiffs’ claim. We find that the 
Court of appeal, there being no ground 
of appeal on the question of rejection or 
reception of evidence, arrived at the same 
conclusion. They considered that the evi- 
dence was of a suspicious and unsatisfactory 
nature, and it would be quite impossible 
for this tribunal upon a question of fhot 
of this kind, and where the controversy is 
as to the weight to be attributed to evidence, 
to differ from the decision of the two Courts 
below, unless their Lordships found that 
there had been some violation of the ordi- 
nary principles upon which causes ought 
tobe tried. Wedo not find that there was 
any miscarriage of that kind in this caso, 
and therefore we must humbly advise Her 
Majesty that this appeal should be dismiss- 
ed with oosts. | ` 


The 19th January 1871. 
f Present: 


Lord Cairns, Sir James W. Colvile, Sir 
Joseph Napier, and Sir Lawrence Peel. 


Limitation — Joint Family — Mort- 
gage—-BRedemption—Seotions 5 and 
13 Act XIV of 1659. 


On Appeal from the High Court at 
Calcutta." 


Radhanath Doss and others, 


versus 


Gisborne and Company. 


Gestion 18 of Act XIV of 1889 doals with suits be- 
tween one or some member or members of a jolnt family, 
and some other member of the jolut family complaining 
of an ouster ofsome members hese ay Hasta pooper 
by tha member in occupation to account for profits, or to 
pay maigtenance where it Is due. That Sesuon 
apply to a sult in which one member representing the 
reat of the members sues to redeem £ mortgage in which 





_ * From thej : of Norman and Camplall, J.J. 
in Ragu Appl Xo 400 o 1865, decided 15th May 
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the title of the plaintiff to redeem is questioned, and th 

ina Clean, Po do tn T 
title as against strangers. 
can obtain the benefit of Bection 15 


purchaser to the proper 
that term; second, that es ean ge r 
and third, that he is a purchaser valuable oonsi- 
idee Meaning of the term purchaser in this Seo- 


Tr claim in this case, which led to the 
decision which is under appeal, wasa claim 
in substance for the recovery of property at 
a in the possession of the respondents, 

osare. Gisborne and Company. The recovery 
of that property was sought by the ap ta. 
on the footing that if had been made sub- 
ject of a conditional sale in the year 1828; and 
that they, the appellanta, had now the right 
to redesm the property,—the amount for 
which the property had been conditionally 
sold or mortgaged having been paid off by 
the receipt of profits. This mortgage, made 
in the year 1828, was made by a person of 
the name of Kunbya Lall as mortgagor, to 
one Russick Lall as mortgagee. The appel- 
lants say thet Kanhya Lall was the member 
of a joint family, of a family joint es regards 
this pro , and that they, the appellants, 
were the otner members of that joint family, 
and that the mortgage was made either with 
their previous approbation or their subsequent 
assent. Bussick Lall, beyond doubt, was tho 
native agent of the firm of Shawe and Hawes, 
and the mortgage, beyond doubt, was made 
to Russick Lall, because as the law stood at 
that time Englishmen could not have held 
immoveable property in this part of India in 
their own name. That law having subse- 
quently been altered, Russick Lall assigned 
over to his principals, Shawe and Hawes, the 
property which he thus held for them in 
mortgage. Subsequently Shawe relinquished 
his share to Hawes, and finally bya deed 
executed in the year 1841, the details of 
which will afterwards have to be referred to, 
Hawes passed over or conveyed the property 
to the present respondenta, Mosars. Gisborne 
and Company. 


Now the frst question which arises in this 
state of things, is as to the right of the plaint- 
iffs to redeam this property? Their possession 
as members of a joint family is denied by the 
respondents, who contend that thefe is no 
evidence that the family was joint, or that 
this property belonged originally to any per- 
son other than Kunhya Lall the mortgaged. 


Upon that question Mr. Maddooks, the Distriot 
t 
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Judge, before whom the case first came, hus 
delivered a very elaborate and careful judg- 
ment, in which he har come to the conclusion 
that the joint ownership of the property was 
made out in favor of the appellants, and, 
although it was not necessary for the High 
Court of Calcutta, in the view they took of 
another part of the case, absolutely to devide 
this question, they do not appear to have dis- 
approved of the conclasion on this point at 
which Mr. Maddooks had arrived. The evi- 
dence having been so fally and satistuctorily 
commented upon by Mr. Maddooks, their Lord- 
ships do not think it necessary to say more 
than this, that looking to the form of the 
Government settlement of this property, look- 
ing to the history of the family which is in 
evidence, looking to the accounts going down 
to the year before the date of the mortgage 
showing the dealings of the family between 
themselves, looking to the ikrarnamah erecut- 
ed between Kanhya Lalland the other members 
of the family almost contemporaneously with 
the mortgage of 1828, looking to the dealings 
with the mouzah Ugda which was excepted 
out of the mortgage of 1828, although form- 
ing part of the whole estate, their Lord- 
ships are satisfied that this property was the 
joint property of the family and that Kunhya 
Lall was mortgaging it with the assent of, and 
as the manager for, the whole family. 


Their Lordships would add to the general 
description of the evidence which has satisfled 
them of this, a reference also to the state- 
ments which were made very shortly afte: the 
conveyance of 1841 to Messrs, Gisborne and 
Company. In 1843 a suit was brought by 
the present appellants, or some of them, 
ngainst Mesars. Gisborne and Oompany, 
making parties also Russick Lall and Kunhya 
Lall The plaintiffs in that suit ware non- 
suited upon technical grounds, but in that 
guit the plaintiffs had stated their title sub- 
stantially in the same way that it is now 
stated, and in the answeis to that suit their 
Lordships flnd that Mr. Barnes, a member of 
the firm of Gisborne and Company, and the 
other members of the firm of Gisborne end 
Company, stated that the plaintiffs’ suit was 
totally falee, and that the reasons of the fal- 
sity of the plaintiffs’ suit were stated in the 
answer of Russick Lal, another defendant, 
and that that answer was sufficient. They, 
therefore, referred their case to the answer of 
Russick Yall, and wers content to adopt it 
as the statement of their cate. Now Rusaick 
Lall, as has been said, was the native agent of 
this indigo factory at the time of the mortgage 
in 1828. He must have known perfectly well 
everything connected with the title and the 
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circumstance of the family, one member of 
which was making .a mortgage to him; and 
what Russick Lall, having these means of pe- 
culiar knowl said in the year 1843 
was this, — ‘Ohl Administer of Justice, 
“ let your presence consider the fact that al- 
“ though the plaintiffs have no right and in- 
‘terest in the said mouzahs, yet even it is 
“ qlearly evident from the contents of the 
“ former plaint that the plaintiffs theriselves 
‘have admitted that the said Kunhya Lall 
‘* Doms, by the advice and with the conour- 
‘“renoe of the plaintiffs sold the property in 
“ dispute to me”’—that of course means 
mortgage—‘‘for the sum of rupees 17,011 
“with the object of liquidating the money 
“ due to the seid gentleman from Kunhya Lall 
‘‘ Doss, under the deed of mortgage dated 
“the 25th May 1826.” Russior Lall was, 
therefore, content to affirm at this time, and 
Moesrs. Gisborne and Company were content 
to adopt his statement, that Kunhya Lall had 
mortgaged the property by the advice and 
with the concurrence of the plaintiffs, —advice 
and concurrence which would have been atter- 
ly useless and unmeaning unless the plaintiffs 
had been joint owners of the property. 


Their Lordships, therefore, on this part of 
the case, have no hesitation in accepting the 
conclusion of the Court of first instanoe, and 
they have the satisfaction of thinking that in 
that respect they are not differing from the 
opinion of the High Court of Calcutta, al- 
though it was not absolutely necessary for 
that Court to decide the question. 


~ 


The next objection which was taken to the 
title of the plaintiffs to redeem is this. It is 
said that the oonditional sale having been 
made in the year 1828, and the condition of 
that sale being for liquidation of the amount 
of nortgage-money in eleven years,—~a year 
afterwards, in November 1829, the ikrarna- 
mah which contained the condition making 
the transaction a mo was returned by 
Kunhya Call and Russick Lall with an en- 
dorsement which is set out at page 235 of the 
record. The endorsement is tly defaced, 
but it rans thus—“ ( Defaced) B wehal, 
‘ gooording to the conditions of the ikrar 
‘* (defaced), the Govefnment revenue, and in- 
‘ terest und the consideration being (defaced): 
“ therefore I have returned this ikrarnamah 
* to Russick Lall Doss, the purchaser. The 
‘“‘mouznha stated in the ikramamah J*have 
‘absolutely sold? Dated the 27th Kartiok 
“ 1237. Kpnhya Lal Doss, Zemindar.” It 
is said that the meaning of this endorsement, 
which was partly defaced, is, that jf amounted 
to an assertion thet the profits of the zemin- 
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dary were insufficient to pay the principal and 
interest nnd the Government revenue, and that, 
therefore, the ikrarnamab was returned by 
Kanhya Lall to Russiok Lall. 


Now, without going further, their Lordships 
are compelled to say that is a transaction 
which, upon the face of it, is almost inoredi- 
ble. The property was mortgaged by n usu- 
froctuary mortgage to run over eleven years. 
The mortgagee was bound, on the face of the 
deed, to pay the Government duty The 
mortgnge created no personal liability with re- 
gard to the payment of the debt. If the 
debt shonld be paid in the courseof eleven 
years, the land would be free, if not paid, at 
all events the mortgagor would be in no worse 
condition than he was at the end of the first 
year. Thereisno consideration moving to 
the mortgagor for the release of the equity of 
redemption. Jtis said that the district in 
which the property was mtuate was a district 
which, as regards its produce, was liable to 
the uncertainties of dry seasons: but al- 
though that might lead to a diminution of the 
produce in one year, on the otber hand, the 
absence of drought and the presence of mois 
ture in another season might lead to a more 
plentifal crop, and the uncertainty is one 
which might have a double bearing as regards 
the ultimate result of the conditional sale. 


But it ie further to be observed that this 
allegation of the return of the ikrarnamah, and 
the production of it with the endorsement 
was nover heard of until about two years sub- 
sequently, when one Bholanath having sued 
Kunhya Lall upon a.debt of his own due 
to Kholanath, was taking proceedings to sell 
this property, or to sell theequity of redemp- 
tion of it, as being the property sf Kunhya 
Lall. Then it was that tho return of the 
ikrarnamah was set upand that this endorse- 
ment was produced. he moment that defence 
was set up it was chalienged—challenged not 
merely by Bholanath, but by the other mem- 
bers of the joint family—and eteps were taken 
to dispute ıt. Jtis true that from circum- 
stances connected with the attempted sale of 
Bholanath going off, the question was not 
ultimately decided at that time, which is very 
much to be regretted o primary Judge 
decided against the transaction,—decided that 
it was not a real transaction, but a frandulent 
one to defeat the oreditor. There was an 
appeu? to the appellate tribunal. The appel- 
late tribunal thought that an*investigation of 
the circumstances should take pineg, und sont 
it back for that purpose. The biddings at the 
sale not having been sufficient to lead to a 
salo taking place, the primary Judge thought 
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that it was unnecessary to persue that investi- 
gation. But both nt that time and at every 
time since when the return of the ikrarnamah 
has been set up, the transaction has been 
challenged as an unreal and fictitious trans- 
action. 


Their Lordahips are of opinion that it is 
an incredible transaction on the face of it, 
and they cannot arrive at any other conclu- 


sion than that it was a transaction between — 


Ruavick Lall and Kanhya Lal, for the pur- 
pose of defeating the proceedings of the credi- 
tor Bholanath. 


Their Lordships must add this farther ob- 
servation: the mortgage or conditional sale of 
1828 is cloar and undisputed. It lies upon 
those who desire to set up any title putting 
an eng to the mortgage to establish their oase 
by evidence which 1s clear and satisfactory. 
That onus certainly is not discharged in this 
ease; and their Lordships therefore are of 
opinion that on this point also the title of 
the appellants is made ont, and that unless 
on some othor ground yet to be oonsidered 
they are precluded from redeeming, they are 
not precluded by the pretended return of 
the ikrarnomeh. Upon this point also their 
Lordships, in substance, agree with the 
view of all the Judges in the Court in 
India. 


We come now to the remaining part of the 
case, which is this. Assuming the title of 
the plaintiffs to redeem to be made ont, the 
respondents, Messrs. Gisborne and Company, 
claim the benefit of the statutes of limita- 
tion, and assert that the time during which 
the title of the plaintiffs to redeem could be 
in force has elansed. In the first place, they 
say thet the Ji are barred by the 
13th Section of the law of limitations, that 
is to say, the Section which speaks of suits 
for enforcing the tight to share in any pro- 
perty, moveable or immoveable, on the ground 
that it is joint family property. It is not ne- 
cessary to repeat that Section at length, for 
their Lordships are of opinion that itis a 
Section which deals with suits between one 
or some member or members of the joint 
family nnd some other member of the joint 
family, complaining of what we should term 
in this country an ouster of some members 
by others, or ofa failure by the member in 
occupation to account for profita, @r to pay 
maintenance where it isdue. The present 
cabs is a case by no means of that desorption. 
In the present case the foundation ofthe tithe 
of the plaintiffs is a mortgage, whioh, as 
has been already said, was ın its inception, 
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in substance, the mortgage of the whole of 
the joint family. The circumstance that it 
is not the whole of the members of the joint 
family, but only some who now come to re- 
cover their share of the property. doss not 
make this a dispate in eny way between mem- 
bors of the joint family as to the question of 
whether the property is joint or not. Itis 
merely a question of the title of the plaintiffs 
to redeem, and the question of joint or not 
joint property has only to be decided inciden- 
tally for the purpose of establishing that title 
as against strangers. 


The respondents then allege that they are 
entitled to the benefit of the 5th Sestion of 
the same Inw,—“‘In suits for the recovery 
“ from the purchaser, or any person olaiming 
‘ ander him, of any property purchased bond 
‘“ fide and for valuable consideration from 
‘a trustee, depository, pawnee, or mortgagee, 
“ the cause of action shall be deemed to have 
‘ arisen at the date of the purchase.” Now, 
questions of very considerable importance 
have been raised and argued as to the mean- 
ing of this Section. Their Lordships desire 
to say thatthe provision of the Section is 
founded, no doubt, upon considerations of high 
policy, —of a policy which their Lordships do 
not at all doubt is one which is extremely 
beneficial to India, having regard to the oir- 
cumstances of that country. But their Lord- 
shipa cannot fail to observe that tne pro- 
visions of the Section are of an extremely 
stringent kind. They take away and out 
down the title, which ex Aypothess is a good 
title of a csstus que trust, or of e person who 
has deposited, pawned, or mortgaged property; 
they cut down that title as reyards the num- 
ber of years that the perron would have had 
aright to assert it ; from a very great length 
of time, sixty years, they cut it down to 
twelve years. It is, therefore, only proper 
that any person olaiming the benefit of this 
Section should clearly and distinctly show 
that he fills the position of the person contem- 
plated by this Section, as a person who ought 
to be protected. Their Lordships think that 
in order to claim the benefit of this Section a 
defendant must show three things :—first, that 
he is a purchaser according to the proper 
meaning of that farm; second, that he isa 
purchaser bonå fide; and third, that he is 
a purchaser for valuable consideration. 


Now,ewhat is the meaning of the term 

“‘ purchaser” in this Section ? It cannot be a 

person who purchases a mortgage as a mort- 
gee, because that woald be merely eqhiva- 
ent to an assignment of a mortgage; it 

would be the case of a person taking a mort- 


gage with a clear and distinct understanding 
that it was nothing more than a mortgage. 
It, therefore, must mean, in their Lordships’ 
Opinion, some person who purchases that 
which de facto is a mortgage upon a repre- 
sentation made to him, and in the full belief 
that it is not a mortgage but an absolute 
title. ° 
Now, itis important in this cage to consi- 
cer how it is that in pleading in the first in- 
stance the transaction which here has taken 
place, the respondents have put their title. 
In page 14 of the record, in the sixth head 
of their statement, they express themselves 
thus—‘ The defendants, as purchasers for 
‘ajust consideration, heve all along held 
‘‘ adverse possession of the disputed property 
‘‘ for more then 12 years without notice of 
“any legal right as co-partuers, #. é, if any 
‘right had existed pertaining to the plaint- 
‘‘ iffa, as well as to those persons from whom 
“ the defendants have acquired their right. 
‘t Thus, in such a case, also the pleintiffs’ 
“ claim is, by reason of limitation, inadmis- 
‘sible.’ There is no averment there of any 
fnot; it isa statement that as purchasers they 
are entitled to the benefit of the Statute, but 
when they oome to their averment of facts, 
their statement is this: the second head is, 
“ On the 16th May 1838. A.D, Russick Lall 
“ Doss sold the mid mouzahs to Messrs. 
‘William Shawe and WuUlham Hawes for 
‘Rs 17,011, and caused the names of the 
u“ Measrs. William Shawe and William Hawes 
‘‘to be entered in the tlovarnment records 
“on the excision of his own name, and Mr. 
« Wiliam Shawe sold his share to Mr. 
‘“Wuliam Hawes, who after that sold it to 
‘c Messrs. Gisborne and Company and Mr.C H. 
‘¢ Barnes, and Mr. O. H. Barnes sold his 4 
‘t annas share to Messrs. Gisborne and Com- 
‘‘ pany and mutation of names took place.” 
This is a statement which puts the title of 
Gisborne and Company exactly in the same 
position as the title of Shawe and Hawes. 
It alleges that Russick Lall sold to Shawe 
and Hawes, that Shawe and Hawes sold 
to Hawes, and then Hawes gold to Gis- 
borne and Company. It draws no distinction 
between the various transfers of the proper- 
ty, but puts them all exactly on the same 
footing. Now, an allegation or a plea of a 
purchase for valoe is perfectly well known 
and understood, and the averments ig that 
plea are not matters of teolfnicality,—they 
are matters of substnnoe. In pleading a pur- 
chase for ¢aluable consideration in this coun- 
try,the very first averment in the plea is that 
the person selling either was seised, or alleged 
that he was soised, for an absolute title, and 
° `% 
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then the plea goos on to say that being ao 
seised, or alleging that he was so seised, he 
contracted to sell, and did sell and convey 
that absolute title asserting it to be such to 
the purchaser, who paid his money for that 
which was thus sold. ‘There is not a frag- 
ment of an averment in the whole of this 
pleading of that kind. The pleading is per- 
fectly consistent with the transaction having 
been nothing more than the purchase, thet is 
to say, the tranefer of that which was a con- 
ditional title, or a title by way of mortgage 


We turn then from the pleading to see 
what is the evidence of the transaction in the 
case. Now, there is no evidence at all of 
any negotiation for this purchase, of any 
specification, or schedule, or inventory of 
what the property was that was to be includ- 
ed in the general purchase of the faotory 
which was taking place. There is no evidence 
of any allegation or statement on the part 
of the vendors, which would lead Messrs 
Gisborne and Company to believe that this 
was an absolute title which they hald to the 
property in question. The only evidence 
that there was a purchaser at all is the pro- 
duction of the purchase-deed to which refer- 
enoe is now made. 


The purchase-deed is at page 206 It con- 
tains a recital of the manner in which the 
vendor, the first party to the deed, Hawes, 
had had conveyed to him the various factories 
which were to be handed over to Gisborne 
and Company. It then contains this recital 
of the contract between Hawes and Gisborne 
and Company, page 297 :—“ And wheregs 
“the said John Dougal, George Dougal, 
“ Charles Jones Richards, Matthew Gisborne, 
“and John Richards have contracted and 
“ agreed with the said William Hawes for 
“the absolute purchase of the said several 
‘indigo factories or works and premises 
« hereinafter described, at and for the price 
‘or sum of Company’s Ra. 2,10,000; and the 
‘‘ game are intended to be conveyed and as 
“ sured unto the said John Dougal, George 
“ Dougal, Oharles Jones Richards, Matthew 
s Gisborne, and John Richards, and their 
“ heirs, in the manner heswinafter expressed.” 
It is a contract for the absolute purchase, but 
the absoluts purchase of those premises which 
are afterwaids described in this deed and in- 
tended,to be conveyed by it. When we tum 
to what these pfemises are,- qe find first an 
enumeration of the Indigo Factory ; then this 
addition—“ All lands cultivated tad uncul- 
“ tivated to the said several and respective 
“ Indigo Fastories or sets of works respec- 
“ tively belonging or in any Wise appertain, 
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“ing; and further on, page 299—': And all 
“ the estate, right, title, interest, use, trust, 
“ property, possession, possibility, claim, and 
us iad whatsoever, both at law and in 
‘ equity of them, the said William Hawes, 
“ Robert Molloy, and James Onllen and each 
“of them in, to, out of, or upon the said 
‘several and respective Indigo Factories on 
“ sets of works, lands, hereditaments, chat- 
“tele, and premises, and every or any part 
* or parcel thereof.” Now assume that there 
was in this commercial house, as a part of 
their property in trade, a mortgage securing 
to them the debt which has been mentioned ; 
assume that that was perfectly well known 
to every person connected with them and to 
the purchasers. No more fit or apt deed 
could have been devised than this, for the 
purpose of conveying a title to that mort- 
gage, as the rightful title upon which the 
roperty was to be held by the purchasers. 
The deed, in other words, is perfeotly oon- 
sistent with it, not having been the intention of 
any person to this transaction to do more 
than to hand over this along with all the 
other property which the commercial firm 
possessed, according to whatever might be 
the right and true title upon which each por- 
tion of the property was held. Their Lord- 
ships, therefore, can find in this deed no evi- 
dence of an averment on the part of the ven- 
dor, orof any belief on the part of the pur- 
chaser that the property Mohecanwan was 
a property which the vendors claimed to hold 
by what we should call in this country a 
fee-mmple title. 


Under these circumstances, their Lordships 
think that the first requisite in the law of 
lımitation is not made out, and that the re- 
spondents here are unable to show, or at all 
events have not shown, thet they are pur- 
chasers of this specific property as an abso- 
lute property in contradistinction to a mort- 
gage property upon a contract by the vendor 
to convey the property to them as an abao- 
lute property. l 


This would be sufficient to decide the oase ; 
for, of course, unless the whole of the threo 
requisites exist, the benefit of the statute is 
not obtained. Their Lordshipe, however, 
think it right to go further, and to say that 
they are not satisfied that even if this objection 
did not exist, Messrs. Gisborne and Company 
are able to show that they are bond Ade pur- 
chasers. It is unnecessary to impute, and 
their Lordships would not desire to impute, to 
Messrs. Gisborne and Company any dishonesty 
whatever in the transaction, or any moral 
obliquity in their dealings in this matter. 
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But what their Lordships have to observe is 
this: Messrs. Gisborne and Company must be 

ed as dealing in this case upon one of 
two footings. Either they were aware in 
the year 1841, when they took this convey- 
ance, of all that had passed between this na- 
tive family and the predecessors in title of 
Gisborne and Company, by way of allegation 
and averment and claim upon the one ade and 
upon the other, that is to say, they must 
either have been aware of all the contents 
of the papers connbcted with the litigation 
which hed taken place in previous years,—or, 
if not aware of the contents of those papers, 
they must at all events have been aware of 
the original conditional sale of 1828, and of 
the return of the ikrarnamah with its 
endorsement. It has not been very olear to 
their Lordships upon which of these two foot- 
ings the Counsel for the respondents would 
desire Mesars. Gisborneand Company to be dealt 
with, At one time it rather appeared that 
their Connsel would wish it to be considered 
that they knew. nothing, or should be taken 
as knowing nothing, but the conditional sale 
and the alleged retuin of the ikrarnamah. At 
another time their Counsel appeared desirous 
to refer to oertain portions at all events of the 
proceedings, which had taken place bet ween 
the conditional sale and the year 1841. But 
assume that they were notawere of the details 
of that litigation; assume that Mesars. Gis- 
borne and Company knew nothing but what 
has been called the bare title to the property, 
the conditional sale, the alleged endorsement 
upon and return of the ikrarnamah, and the 
transfer subsequently from Ruesok Lall to 
Hawes and Shawe. Their Lordships are of 
opinion that looking to the clear and undisputed 
mortgage in the first instance—looking to the 

arent unreality of the transaction oon- 
nected with the alleged return of the ikrar- 
namah, the mere production of the endorse- 
ment upon that ikrarnamah as the description 
of the cause for its return was amply suffici- 
ent to put any persona in the position of 
Mesara. Gisborne and Company upon an inquiry 
and consideration as to whether that trans- 
action could be a real transaction, or whe 
ther it could be a transaction which could 
form pert of the title of a purchaser. On 
the other hand, if, as seems to have been 
rather the opinion of the learned Judges be- 
low, and certainly seams mach more consis- 
tent with all the facts of the case,—if it be 
taken ghat Messrs. Gisborne and Company 
were perfectly aware of all the accounts in 
the factory, and of all the details of the lti- 
gation and of all the claima that had been 
made before with regard to this property, 


then their Lordshipa consider that their at- 
tention was pointedly and distinctly called to 
the infirmity of title in this case, and that 
with their attention so called they could not 
be considered to be bond Ade purchasers. 


Therefore upon both grounds, both upon 
the ground that they are not purchasers with- 
in the meaning of the law, and upon‘ the 
ground that if they were purchasers they 
are not, in the sense in which the words are 
used in the law, bond purchasers, their 
Lordships think that Mears. Gisborne and 
Company are not entitled to the benefit of 
this Statute. 


It would perhaps be right that their Lord- 
ships should advert also to an argument whioh 
was adduced, although not very warmly 
pressed, that under the 10th Section, Messrs. 
Gisborne and Company might find protection. 
The 10th Section says—‘* In suite in which 
“ the cause of action is founded on a fraud, 
“ the cause of action shall be deemed to have 
“ firat arisen at the time at which such fraud 
“t ghall have been first known by the 
‘‘ wronged.” This, in their Lordships’ opi- 
nion, is not an action founded upon fraud 
in that sense. It is an action upon title to 
recover the possession of pro to which 
the plaintiffs are entitled, which clearly they 
must recover, unless there be some specific - 
protection given to those now in possession 
of it by virtue of the other sections of the 
statute to which reference has been made. 


This being the opinion at which their 
Lordships have arrived, they will hambly 


recommend to Her Majesty that the decree of 
the High Court of Calcutta should be 


reversed, and that in place of it an order 
should be made dismissing the appeal to the 
High Court and dismissing it with oosts. 
That would set up again the decree of Mr. 
Maddocks, the Zillah Judge. Their Lordships 
are content to allow that decree to stand, and 
are unwilling to enter upon any oriticism of 
the precise form of it, because no argument 
has been adduced before their Lordships upon 
the footing that, ‘supposing the decree in 
substance to be right, any modification should 
be made of it in detail, Their Lordships, 
therefore, will leave that deeree to *be the 
decree in the case, and will only farther add 
that the” appellants should also have the 
costs of this appeal, ° 
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The 20th January 1871. 


Present: 


Lord Cairne, Sir Jamea W. Colvile, Sir 
Joseph Napier, and Sir Lar rence Peel. 


Bos judicata—Judgment of the Re- 
venue Oourt—Redemption. 


On appeal from the High Court at Agra, 
Khugowlee Sing and others 
versus 
Hossein Bux Khan. 


The rule laid down by the Judges in the Duchess of 
Kı n’s case on the law of is not technical or 


peouliar to the law of England, is ectly con- 
sistent with tbe second Section of the Code of Civil 


Procedure, 
The deatsion of a Revenuo Court in a summary sult 


for aj rears of rent brought by A against B and others, in 
which B eet up an ekrarnamah under which be claimed 


yudioaia to a mut for redemption by B against 


A on his 
in which B set up the same ekrarna- 


Tis appeal having been heard ex parte, 
their Lordships were desirous, before they 
determined it, carefully to read and consider 
the evidence in support of the case of the 
absent respondents, the plaintiffa in the 
suit. 

The suit wasin the nature of a redemption 
suit, and was brought to recover from the 
appellants certain property on the allegation 
thet their title was originally that of mort- 
gagees by way of conditional sale; that the 
mortgage debt had been satisfled ; and that, 
accordingly,: the plaintiffs were entitled to 
recover possession of the land with mesne 
profits from the date of such satisfaction. 


The case of the appellants was that they, 
or those whom they represent, had been in 
posseasion of the lands for upwards of twenty 
years under two d of absolute sale 
executed in consideration of rupees 9,800 
on the 12th of March 1848, and ‘confirmed 
by two decrees of the Civil Court passed on 
the copfeasion of their vendors, the plaintiffs 
in the present fuit. o 


The plaintiffs, not denying thate this was 
the ostensible title of the appellanta, insist 
that the true transaction was a mortgage by 
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conditional sale for securing the sum of 
rupees 4,000 with interest, and that this 
Was effected by the ekrarnamah of even date 
with the deeds of sale, which in at page 10 
of the records. 


It was therefore essential to the plaintiff's 
case to establish the validity of this ekrar- 
namah, 


The Zillah Judge who tried the cause in 
the first instance decided that it was not a 
genuine instrument, and dismissed the suit. 
But the High Court of Agra on appeal re- 
versed his decision, and decided in favour of 
the plaintiffs upon the ground whioh their 
Lordships will next consider. 


This judgment of the High Court does 
not profess to proceed upon a review of the 
general and oonflicting evidence given in 
the cause. It is founded solely upon the omis- 
sion of the Judge below to give due weight 
to the fact that the ekrarnamah had been 
declared to be valid aud genuine by the 
Deputy Collector of Futtebpore in proceed- 
ings which will be afterwards considered, ; 
and it trémts thet finding es res judioata 
between the parties. 


Those proceedings are referred to on the 
face of the plaint ; and their Lordships will 
therefore assume that the point, though not 
made the subject of a formal issue, was 
sufficiently raised on the pleadings.’ 


Their Lordships, however, are of opinion 
that the judgment of the High Court revers- 
ing that of the Zillah Judge cannot be sap- 
ported on this ground. , 


In the course of the argument, one of 
their Lordships quoted from the opinion 
delivered by the Judges in the Duchess of 
Kingston’s case the following passage :— 
“ From the cases relative to judgments 
“being given in evidence in- civil suits, 
“these two deductions seem to follow as 
“generally true: first, that the judgment 
“of a QOourt of ooncurrent jurisdiction 
° directly upon the points is, ag a plea, a 
“bar, or as evidence, conclusive between the 
‘t game parties upon the same matter direct- 
“ly in question in another Court; second- 
“ly, that the judgment of a Court of ex- 
“ olusive jurisdiction, directly upon the 
‘point, is in like manner conclusie upon 
“the same matter, between the same par- 
“ ties ooming incidentally in question in 
“another Court for a different purpose. 
“ But neither the judgment of a concurrent - 
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‘Cor exclusive jurisdiction is evidence of 
“any matter which comes collaterally in 
‘¢ question, though within their jurisdiction, 
“ nor of any matter incidentally cognizable, 
« nor of any matter to be inferred by argu- 
‘ment from the jadgment”——I Smith's 
“í Leading Cases,’ p. 424. i 

There is nothing technical or peculiar to 
the law of England in the rule as so stated. 
It was recognized by the civil law, and it 
ia perfectly consistent with the second sec- 
tion of the Code of Procedure under which 


_ this case was tried, which ssys— 


The civil Courts shall not take cognizance 
of any suit brought on a cause of action 
which shall have been heard and determined 
by a Court of competent jurisdiction in a 
former suit between the same parties or 
between parties under whom they claim. 


Now, what were the proceedings which 
in this case were assumed to afford evidence 
in favour of the validity of the ekrarnamah 
which the appellants were not t liberty to 
dispute ? They are at pages 6 and 7 of the 
record. It appears from them that the ap- 
pellants in March 1868 brought a summary 
suit for arrears of rent before the Deputy Col- 
lector ‘against one of the plaintiffs in the pre- 
sent suit. They alleged that he was an 
ocoupier of a small portion of land not ex- 
ceeding 37 beegaba, being part of the land in 
question, under a pottah and kuboolyut. 
The defendant in that summary suit denied 
the case of the plaintiffs (the present appel- 
lants), alleged that the transaction of 1843 
was a conditional sale, produced the ekrar- 
namah, and contended that ander a partiou- 
Jar stipulation in it he and the other vendor 
or mortgagor were entitled to hold 76 
beegahs rent-free. The appellants then, as 
now, deried the validity of this ekrarna- 
mah. Evidences was taken on both sides; and 
the Collector bolding that the appellants 
had failed to prove their oase, and that the 
defendant th the summary suit had proved 
the ekrarnamah, dismissed the claim. On 
appeal to the Zillah Judge this dismissal 
was confirmed, but on the ground that the 
appellants had failed to prove that the de- 
fendant was a cultivator paying rent, and 
that their claim was barred by limitation. 
And the Jadge remarked that the Deputy 
Collector had made a lengthy inquiry with 
reference to the papers filed by both parties, 
‘which had no connection with the present 
claim, 
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On special appeal to the Budder Court the 
dismissal of the claim was again confirmed, 
the Court observing that the question whe- 
ther the plaintiffs (the appellants) were out- 
and-out purchasers or only conditional pur- 
ohasers under the deeds of the 12th March 
1848 did not arise in the case. 


From this statement it appears that the 
ultimate decision of this olaim for rent did 
not turn upon the validity of the ekrarna- 
mah. Batif the judgment of the Collector 
had been Anal in the matter before him, 
his incidental finding that the ekrarnamah 
was a valid instrament would not be oon- 
clusive between the parties in the present 
litigation. For the question before him was 
not the issue now raised between the parties, 
and hia decision was not that of a Court 
competent to adjadicate on a question of 
title He had only a special jurisdiction to 
try summary suits for the recovery of rent. 


The ¢adem causa petendi, and the judg- 
ment of a Court of competent or concurrent 
jurisdiction, are both wanting here. Their 
Lordships, therefore, being of opinion that 
the decree under appeal cannot be supported 
on the only ground which the Judges of 
the High Court have assigned for it, will 
proceed to consider whether the evidence in 
the cause, taken asa whole, affords any sufi- 
cient reason for disturbing the deeree of the 
Zillah Judge. 


‘It is not denied that on the 12th of March 
1848 the deeds of absolute sale were exe- 
outed ; that on the 14th of March they 
were produced in the Olvil Court, where 
decrees wero passed upon them; and that 
ou the Ist of May 1843, the proceeding for 
the mutation of names, which is set forth 
at page 27, took place. The last was not 
without opposition. One Fursund Hossein 
Khan put in objections founded on the right 
of pre-emption under the Mahomedan Law, 
and ona claim to a small portion of the 
property sold. The former objection was 
overruled ; but it could only have been 
made to an absolute sale; and the fact that 
it was.made is angadditional proof that the 
transaction was then treated as, and under- 
stood to be, an absolute sale. In the plaint, 
indeed, it is alleged that the transaction was 
represented to be an absolute sale, and not 
what it really gvas,—amortgage, in order to 
avoid any claim founded on the right of 
pre-empfiin. But this statement appears 
to their Lordships to be founded on a mis- 
conception of the law of preemption, and 
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therefore to afford an argument againat the 
trath of the plaintiffs’ oase. Three years 
later, in September 1846, part of the pro- 
perty was seized by a jadgment-creditor of 
the vendors. The appellants came in as 
objectors,claiming as absolute owners ; and 
their objection prevailed, though the ekrar- 
namai, according to the plaintiffs’ case, had 
then been registered, and, if a valid doou- 
ment, would have left in them an interest 
capable of being taken in execution. 


The plaintiffs have given no explanation 
whatever why they consented to the decrees. 
Although in 1846 there was this execution 
against them, there is no suggestion that in 
1843 they had any interest for making that 
which was in fact a mortgage appear to be 
an absolute sale, The probabilities of the 
case, therefore, resulting from the history of 
the res geste are all against the validity 
of the ekrarnamah. 


But what is the direct evidence of the 
execution of that instrument ? The evi- 
dence of the two firat witnesses, Jhoo Khan 
and Khadir Box, who are not subscribing 
witnesses, appears to their Lordships to be 
worthless. The evidence of the attesting 
witnesses who are called is not consistent, 
Sheadun Putwarry, who from his position 
might have been a more trustworthy wit- 
ness, is not called. In addition to the dis- 
crepancies and other ciroumatances tending 
to cast suspicion on the testimony for the 
plaintiffg which have been stated by the 
Zillah Judge, their Lordships have to observe 
that the document impeached purports to 
have been executed on the same day as the 
undisputed deeds of sale; that by several 
witnessess it is sworn to have been executed 
at the house of Mahomed Sidiq, the writer 
of the bills of sale ; yet all these witnesses 
say that they saw no instrument but the 
ekrarnamah executed. I+ is dificult to see 
why, if the ekrarnamah was really executed 
on the 12th of March 1848, and in the 
house of the appellants’ agent, it was not 
executed with the deeds of sale and attested 
by the same witnesses. 
has observed, the witn for the plaintiffs 
fail to prove the payment of the rupees 4,000 
whioh they allege to have been the considera- 
tion for the mortgage ; whilst the witnesses 
for the dppellantwhave proved to the satis- 
faction of the Judge, the peyment of the 
9,800 rupees which they allege to have 
been the consideration for the.sale. Jt lay 
on the plaintiffs to prove the validity of the 
Instrument on which they rely. The oral 
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evidence was conflicting, and the Zillah 
Judge came toa clear conolusion that the 
witnesses for the plaintiffs were not to be 
believed and that the witnesses for thd ap- 
pellants were trustworthy. Their Lordships 
would, for obvious reasons, be slow in any 
case to overrule the opinion expreased by 
the Judges in -whose presence the testimony 
was given touching the credibility of native 
witnesses. In the present case their own 
conclusion, formed upon a perusal of all evi- 
dence in the cause, is substantially in accord- 
ance with that of the Zillah Judge. They 
are of opinion that he was right in holding 
that the plaintiffs had failed to establish the 
validity of the ekrarnamab, which was the 
foundation of their case, and in dismissing 
their suit. Their Lordships will accordingly 
advise Her Majesty to allow this appeal, to 
reverse the decree of the High Court, and 
to direct that in lieu thereof = decree be 
made dismissing the appeal against the de- 
oree of the Zillah Judge with costs, If the 
appellants have paid any costa under the 
order reversed, these costs must be refunded, 
and they must also have their costs of this 
appeal. 





The 20th January 1871. 
Present: 


Lord Osirns, Sir James W. Colvile, Sir 
Joseph Napier, and Sir Lawrence Peel. 


Documoent—Stamp. 
On appeal from the High Court at Bombay. 
Mantappa Nadgowda 


versus 
Baswantrao Nadgowda. 


The plaintif sued bis elder brother for a share in omr- 
tain family property. The defendant raked a question of 


6 plain Coe tor ieee 


though on the froe of it it was stated 
ection was taken on 
first and the 


was not stamped, 
that it was to be stamped. No 
that score to the document before 


part 

and the extent of its operation 

lease, releasing so much of that wh 
t otherwise claim as 
gient stamp of 2 annas, 
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Herp that the High Court might either haya refused 
to admit the document for want of a stamp, or—which 
would be more correct—it might have required It to bo 
poe stamped and the penalty paid into Coart; 

ut the qourse taken was entirely without preoodent, 
without pnndple, and withont authority. 


THE first question raised in this case is 
as to the existence of n custom in the Nad 
Gowdki family, by which on descent, where 
there was more than one brother, it is 
allaged that the younger brothers did not, 
according to the ordinary law, share with 
the elder in n division of the property, but 
received maintenance, or an allotment of 
property in lieu of maintenance, in place of 
sharing in the whole property. Their Lord- 
ships observe in the Arat place that this cus- 
tom has not heen pleaded by the defendants, 
nnd they would therefore feel a diffloulty in 
knowing exactly what the precise terma of 
the custom are which the appellant desires 
to rely upon. But farther than that after 
considering the evidence, their Lordships 
find no sufficient evidence of any custom of 
the kind alleged nt the bar to have prevailed 
in the family. They therefore think it un- 
necessary to consider the question raised by 
the High Court in India, as to whether in 
this part of India a custom of the kind 
enggested might or might not be valid. 
That ia a question which would properly 
nrise for determination ns soon as it was n8- 
certained that in point of fact such n custom 
had prevailed. Their Lordships, however, 
find quite sufficient materials upon which to 
dispose of this case in the dealings that have 
taken place between the appellant and the 
respondent. ` 


It appears that there were three brothers, 
the appellant being the eldest, the respond- 
ent the second, and another brother, not a 
party to this record, who was the third. It 
appears that upon the descent of the family 
property, the brother who is not n party 
received an allotment of land in lieu of 
mainteúnnee, and did not claim to be and 
was not allowed to be a sbarer in the pro- 
perty. It appenre further that the respondent, 
ou the 17th of October 1852, entered into 
an engagement, evidenced by a deed of that 
date. between himself and the appellant, his 
elder brother, to this effect. The deed is 
addressed by the respondent to the appel- 
Iant—“ I, Baswantrno, son of Kiddiga- 
“ nappa, resident at Kasba Kelur, execute a 
“ deed of relense to the following effect :— 
‘“ As differeuces nrose in the family between 
‘me nnd you I live separate, my continu- 
“ance in the house being impossible. As 
“it was customary from the time of our an- 


“ cestora for grants for maintenance to be 
“allowed, I asked for land for the support 
“and maintenance of my family, and ac- 
“ cordingly you hnve given me for mainte- 
“ nanoe the land aud houses described be- 
“low.” Then follows a description, of the 
property, and the deed continues—‘ You 
“ hove thus made me a grant of land and a 
“ house. I shall bave no connection with 
“ the payment of the debts contracted both 
“by ancestora and by youreelf. Whatever 
“ debts there may be, you will pay or re- 
“ ceive payment. You, as being boru in 
“ the elder line, will in the same manner aa 
“ the first-born descendant used to do from 
‘the time of our ancestors enjoy the Nad 
“ Gowdki Watton, the Boodihall, and Kada- 
“ paty estate, the Halli Chaorat land, the 
“ Chaorat of this Kusba, the land of Gowd- 
“ki Wutton, and whatever else may be, 
“ together with the Rasoom [cash allowance 
‘or fees] Bnk-bab, and the rights and pri- 
“ vilegea [of the hereditary office]. I have 
‘no right to claim them. You will con- 
“ tinue to pay as heretofore the Nad Gowd- 
“ki, Mahal Joodee, and the Gowdki 
“ Joodee, and enjoy the whole of the Wat- 
“ ton for yourself. You will allow no dis- 
“ pute to be raised nbout the land and house 
“ now granted to me. I shall enjoy the 
“ snid house and Innd and live in peace; with 
“the exception of the two, namely, the 
“ fields and the honse, I have no right over 
“ the rest of the Watnee land and property ; 
t you will not be Hable for the payment of 
“any debts, ete., which I may contract. 
“ Ag there was no stamp available for the 
‘occasion, I have drawn this upon plain 
“paper. I promise to get the stamp within 
“eight days from this date, and write 
‘the deed upon it and take this paper 
“back. In ease I should fail to procure 
“the stamp and give the deed written upon 
“it, I agree to pay all the expenses and 
“ the penalty which may be incarred for 
“getting this paper stamped. To this 
“ effect I deliver and sign this deed of re- 
“lense of my own free will and in my sound 
“ mind.” i 


Now if that is æ valid deed, if it is not 
impeachnble on the ground of fraud or any 
other ground, it appenrs to their Lordships 
that here is a clear aud distinct contract be- 
tween the nppellant and the respondent, by 
which the respandent accepts an allotment 
of specific land, obtains certain benefits by 
beiug refieved from the family debts, and 
makes“stipulations with his brother which 
ure binding and enforceable,—Which would 
e + 
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be binding and enforceable probably in any 
casa, but are still more so when the trous- 
notion is one in the natore of a family 
arrangement, Itis trues that the arrange- 
ment is made upon the expression of belief 
on the part of the respondent that he was 
acting in accordance with the custom 
of the family. It is very probable tirat 
that belief was founded upon fact, and the 
existenoe of that belief on his part does not 
in any way detract from, but rather adds to, 
the stringency and the effect of the family 
arrangement. It ought to be added that this 
deed having been executed on the 17th Oo- 
tober 1852, the respondent appears to have 
entered into possession of the allotted pro- 

, to have remained in possession until 
the year 1861, when the plaint was instituted, 
without any complaint except that the por- 
tion allotted to him by way of maintenance 
was too small, which complaint again ap- 
pears to have been met by an increased por- 
tion allotted for the purpose of increased 
maintenance, 


Therefore, I repeat, if this be a valid do- 
cument, and not open to challenge on the 
ground of fraud or upon any other ground, 
their Lordships would be slow to fall to give 
effect to a family arrangement of the kind 


enjoyment and posarasion for a period of ten 
years. 


Well, then, is there any ground for im- 
peachiug this document ? Now, in the first 
piace, it is to be observed that in the plains 
filed by the respondent there is no challenge 
of this document whatever. It is not sought 
to set aside the document on the ground thai- 
he was misled, that he had not sufficient 
advice, or that he was ignorant of his rights 
atthe time he executed the release. But 
when the document was presented as a de- 
feuce on the part of the appellant, then the 
respondent challenged it, not upon the 
ground of fraud or ignorance of his rights, 
but upon the allegation that the document 
never hnd existed at all and that he never 
had signed such a document. Upon that 
issue evidence was entered into on both 
sides. The two Courts before whom the 
case was first heard—the Oourt of first in- 
stanoe and the Court of first appeal—weigh- 
ing thet evidence, considering it very fully 
and very carefully, disbelievel the evidence 
of the respondent and held that the docu- 
ment was beyond doubt a genuing document 
executed by him. The second Court of 
appeal did nôt differ from that conoluslon 
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thus expressed, followed, as it has been, 
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arrived at by the first two Courts, but the 
second Court of appeal made this objection 
to the document. It appeared that in the 
first instance it had nôt been stamped “at all : 
indeed, on the face of it, it professed to be 
a document written on plain paper, the stamp 
for which was afterwards to be supplied by 
the respondent,. After it was first produced 
it appears to have had a stamp of two annas 
put upon it, and the High Court took notioe 
that that was on insufficient sum to cover 
the amount of the property at stake. Now, 
admitting that the stamp was insufficient, 
which may be assumed, it appears to their 
Lordships that there were two courses which 
might have been taken by the High Court, 
They might have refused to admit the 
document for want of a stamp. Their 
Lordships do not say that that would have 
been a correct course. But it would have 
been a possible course. They might have 
refused to admit the dooument for waut of a 
stamp, or they might under the Acts 
oud Regulations for that purpose have re- 
quired the document to be properly stamped 
and the pegalty paid into Court for the pur- 
poses òf revenue, As to rejecting the doca- 
ment tm foto for want of a stamp, there 
would have been this serious diffloulty— 
that there does not appear to have been any 
objection raised to ita admission in either of 
the first two Courts ; and it is diffloult to see 
how, that being the case, it would have beena 
just course to have rejected im coto the docu- 
ment in the Court of last appeal. However, 
the Court ef last appeal did not take either 
of those courses. It did not reject the do- 
cument, It did not do what obviously 
would have been the more correct course— 
require the deed to be stamped and the 
penalty to be be paid, but it left the deed as 
part of the evidence in the case, just in the 
way in which it had been placed among the 
evidence by the Court of first instance, and 
it qualified its effect and the extent of its 
operation by making it a deed of release, 
releasing so mach of that which the plaintiff 
might otherwise claim as would be covered 
by the insuffloient stamp of two aunas. 
Their Lordships cannot do otherwise than 
express their sarprise at the course thus 
takeu, which appears to their Lordships to 
be entirely without precedent, without prin- 
ciple, and without authority. 

Their Lordships, therefore, find the deed 
as part of the evidence in the case. They 
are prepared to say that being evidence in 
the oase, they think the full and natural 
weight should be given to it as’ part of the 
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evidenoe in the case; and being of that 


opinion, they have already said that the 
deed not being challenged on the ground of 
fraud or on the ground of any ignorance of 
right, is the expression of a valid family 
contract between the brothers, acted upon 
by both and not now to be disturbed. 


Their Lordships, therefore, will humbly 
advise Her Majeaty that this appeal should be 
allowed, that the decision of the High Court 
should be reversed, and the first decision 
which dismissed the plaint of the respondent 
be restored, and that the appellant should 
have his costs of this appeal as woll as of the 
hearing in the Court of seoond appeal in 
India. 


The 20th January 1871. 
Present : 


` Lord Chelmsford, Sir James W. Colvile, 
Lord Justice Mellish, and Sit Lawrence 
Peel. 


Mortgageo—Oonditional sale—Re- 
demption—Law of the Porum. 


On appeal from the late Sudder Court at 
Madras. 


Pattabhiramier versus Voencata Row Naiken 
and another. 


Under the lew of the Madras Presidency, the interest 
of a mortgages under a deed of conditional sale becomes 
absolute, socording to the terms of the contract, by the 
mere failure of the mortgagor to redeem at or before 
the time specified In the deed. 


As rpgarde Bengal, a Full Bench decksion of the 
High Court, ruling to the sams effect in cases to which 
Regulation XVII af 1868 does not apply, referred to 
with approval. 

The ruling in the prosent case not intended to intar- 
fere with any rule of property established by judicial 
decisions, so as to form part of the Law of the Forum, 


wherever such may prevail, or to affect any title found- 
ee 


In this case the appellant claims to be the 
absolute owner of the lands in question under 
Several conveyances from the first and second 
of his co-defendants in the suit or from those 
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whom they represent. That the title of his 
vendors or their ancestor was originally a 
mortgage title is undisputed; and the suit 
out of which the appeal has arisen was 
brought in October 1853 by the represent- 
atives of the mortgagor to redeem the proper- 
ty, alleging it to be still redeemable. The 
decision of the Court of first instance was in 
their favour, but that was reversed by the 
Principal Sudder Ameen of Combaconum, 
who decreed in favour of the appellant. His 
decree was reversed by the late Budder Dewan- 
ny Adawlut of Madras on special appeal ; 
and the present appeal is against the decree of 
that Court. 


The Sudder Oourt having no jurisdiction 
to determine on special appeal any question 
of fact, and there being no cross-appeal to Her 
Majesty in Council against the decree of the 
Principal Sudder Ameen, their Lordships 
must acoept his findings on the facts as oon- 
clumve. 


Those findings were :— 


1st.—That the original contract between 
the mortgagor and the mo “Was contain- 
ed in the deed of conditional sale, dated the 
13th June 1808, which ia at page 71 of the 
record, and is there called Exhibit No. I; 
and that the plaintiffs had failed to establish 
that there was any other instrument of mort- 
gage. 


2nd.—That Exhibit No. 2, purporting to 
have been executed on the 16th June 1816, 
upon which the appellant had relied either 
as a confirmation of the then absolute title of 
his vendors or as a conveyance or release of 
the right of redemption to them, was not a 
gentine document. 


Srd.—That oertain letters put in by the 
plaintiffs in order to prove acknowledgements 
by the path alee that the mortgage was a 
subsisting and redeemable mortgage as late as 
1851, were also forgeries. 


The conclusion of law which the Principal 
Budder Ameen drow from his first finding was 
that under Exhibit No. 1 the title of the mort- 
gagees became absolute on the 10th of June 
1813, by reason of the failure of the motgagor 
to redeem at that date; and tho special ap peal 
was admitted to try the oarrectness of that 
conclusion. Hence, the solequestion for their 
Lordships’ det8rmination is whether, under 
the law qf. the Madras Presidency, the inter- 
est of q mortgagee under a deed of conditional 
sale does or does not become absolute, accord- 


ing to the terms of the contract, by the mere 
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failure of the mortgagor toredeam at or befor® 
the time specified in the deed. 


This form of security being common in 
India, the question is of very general import- 
ance, and on that ground the appellant obtain- 
ed Her Majesty’s special leave to present this 
appeak, which after considerable delay has, 
unfortunately, come on to be heard exparte. 


The contract embodied in Exhibit No. 1 
was that the mortgagee should hold posseasion 
of the land for five years paying the Govern- 
ment revenue ; that the mortgagor should 
repay the principal and redeem the land on 
the 10th of June 1818; and that in default, 
the mortgagee and his posterity should enjoy 
the land as if the transaction were an absolate 
sale, with the right of alienating the same by 
gift, sale, &o 


The transaction then was one of mortgage 
by bye-bil-wufa or kut-kobala usufructuary ; 
the usufruct ofthe property to be taken in leu 
of interest. And the first question that suggests 
itself is, was there any rule of law to prevent 
the Court from giving effect to such a contract, 
according to the intent and meaning of the 
parties plainly expressed by its language ? 


That this form of security has long been 
common in India in notorious. The fact is 
stated in the preamble to the Bengal Regulation 
No. 1 of 1798. That such contracta were 
i and enforced according to their 
letter by the ancient Hindoo law appears 
from several passages in Colebrooke’s Digest 
(vol. 1, pp. 188, 187, 188 and 193). That 
they were equally recognised ond enforced 
between Mahomedans is shown by Mr. 
Baillie in his introduction to his learned work 
on the Mahomedan law of sale. If the an- 
cient law of the country has been modifed 
by any later rule having the foroo of law, 
that rule must be founded either on positive 
legislation or on established practice. 


Nothing concerning such contracts is, so 
far as their Lordships are informed, to be 
found in the Statute Law relating to the Pre 
sidency of Madras except Regulation XXXIV 
of 1802. The 8thand 9tH Sections of that 
Regulation extended to Madras the provisions 
of the 10th and 11th Sections of the Bengal 
Rogulation No. XV of 1793. Both these 
Regulatfons were passed with the object of 
fixing the legal rate of iftterest and of 

venting the taking of interest in pxcoss of 
lt ; and both have since been wholly or ip great 
part repealed, with other usury laws by Act 
XXVIII of 1856. The clauses in question 
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affected only that part of the contract now un- 
der consideration which related to the usufruct 
of the property. As to that they may have 
made it necessary, contrary to the intention of 
the parties, to take upon a redemption an ac- 
count of Fe rents and profits as between mort- 
gagorand mortgagee in possession, compellin 

the latter to set what he might have received in 
excess of legal interest against the principal ; 
but they neither extended the time of redemp- 
tion nor imposed yee mortgagee, when. 
the aee had failed to redeem within the 
stipul period, the obligation of taking any 
a or other proceeding in arder to make 

is title absolute. 

In Bengal there was further legislation. 
In that Presidency a Regulation (No. XVII 
of 1806) was passed which allowed a mortga- 
gor, who had executed such a security as that 
now in question, to redeem at any time before 
the mortgagee had finally foreclcsed the mort- 
gage by taking the proceedings which the 
Regulation made essential to foreclosure. 

It is, however, unnecessary to observe that 
this Bengal Regulation had of itself no force 
in the Presidency of Medras. And their 
Lordships cannot find, either in the Madras 
Regulations or in the Acta of the Indian 
Legislature subsequent to the Charter Act of 
1834, any statue by which similar provisions 
have been enacted for Madras, 

That, in cases to which Regulation XVII 
of 1806 does not npply, the interest of a 
mortgagee under a deed of conditional sale 
becomes absolute according to the terms of 
contract by the mere failare of the mortgagor 
to redeem within the stipulated period, has 
recently been decided by a Full Bench of the 
High Court of Bengal in the case of Surreef- 
oonissa v. Shaikh Enayet Hossein, 5 Weekly 
Reporter, p. 88. In that case the mo 
both date the 30th of November 1801; the 
mortgage was made payable on the 28th of 
September 1806. The mortgagor sued for 
redemption, and the mortgagee admitted 
that there had been no foreclosure pursuant to 
the Regulation. The High Court, however, 
ruled that if the Regulation did not apply, 
the interest of the mortgagee became absolute 
on the 28th of September 1806, and finding 
that the Regulation had not been promulgat- 
ed, and therefore haf not become operative in 
the district until the 7th of January 1807, 
dismissed the plaintiffs suit. The point so 
decided is also assumed to be law in th judg- 
ment delivered at this Board in the case of 
Forbes v. Ameeronissa Begum, 10 Moore, 
Indion Appeals 3487; and unless it be law; 





* 5 W. R., P. C, p.47. 
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it is difflonlt to see why the Regalation of 
1806 was passed. 


Their Lordahips have been unable to disco- 


_ yer that there has been any course of deci- 


sions in the Court of Madras which oan be 
sot against the authority just cited. The 
utmost that can be gathered from this record 
is, that some uncertainty concerning the opera- 
tion of these contrasts may have crept into 
the Lower Courts of Madras. If the Prinoi- 
pal Sudder Ameen was right in thinking that 
this afforded a reason why the appellant had 
sought to strength his title by the produotion 
of the false deed No. 2, itis to be observed 
that the plaintifts, on the other hand, showed 
their sense of the uncertainty of the law by 
setting up the false case that another form, 
of mortgage had finally been substituted for 
the deed of conditional sale. Moreover the 
Sudder Court does not rest its judgment 
upon decided oases. ‘he first reason ad- 
vanced in support of that~ judgment is 
clearly untenable. That a party is precluded 
from relying upon a title established by a 
deed conclusively found to be genuine, because 
he has foolishly and wickedly set up a false 
deed which, if treated as a conveyance and 
not as a mere confirmation, may be incon- 
sistent with that title, is a proposition for 
which there is no foundation either in reason 
or in law. Nor does the second reason assign- 
ed for the judgment sim to their Lord- 
ships to be boor founded. It assumes that 
an obligation ley on the mortgagee to do some 
act by way of enforcing what is not very 
correctly termed the penalty, and that there 
could be no adverse possession against the 
mortgagor until there had bean a tender and 
refusal of the mortgage-money. But this 
assumption implies that in some way or an- 
other the rights and obligations of the parties 
as defined by the cuntract had been qualified by 
a known rule of law. Their Lordships have 
already stated-that, so far as they can discover, 
no such qualhfications have beon introduced 
asin Bengal, by any act of legislation into 
the Statute Law applicable to Andras. What 
is known in the law of England as ‘the equity 
of redemption” depends on the dootrine eetab- 
lished by Courts of Equity, that the time 
stipulated in the mortgage deed ia not of the 
esssence of the contract. Buoh a doctrine 
was unknown to the ancient law of India; 
and if it could have beon introduced by the 
decisions of the Courts of the East Indian 
Compaffy, their Lordships oan find no such 
course of decision. In fact the weight of 
authority seems to be the other way. It must 
Hot then be supposed that in alllowing this 
appeal, their Lordships design to disturb any 
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rule of property established by judicial desi- 
sions so as to form part of the Law of the 
Forum, wherever such may prevail, or to 
affect any title founded thereon. 


Their Lordships therefore being of opinion 
that the decree under appeal is erroneous and 
ought to be reversed, and that the special ap- 
peal to the Sudder Court ought to have 
dismiss-d with costs, will advise Her Majesty 
accordingly. But considering the great and 
unexplained delay which has taken place in 
the prosecution of this appeal, they do not 
think that they ought to give the appellant 
the costs of it. 





The 20th January 1871. 
Present: 


Lord QOairns, Sir James W. Colvile, Sir 
Joseph Napier, and Sir Lawrence Peel. 


Questions of fact— Boundary case. 


On appeal from the High Cowrt 


cxutia.*® 


at Oal- 


Mahara} Koomar Baboo Guneshur Singh _ 
versus 
Doorga Dutt and others, 


Follows the principle on which the Privy Couueil 
have hitherto acted in on GALa Gawain 


of the Lower Courts 
on a question of fact as to boundaries, where the local 
knowledge of local Judges and the observation of the 
looal witnesses are all important, 


Ir it could be shown us in this case that 
there was a clear miscarriage of justice, that 
is to say, that there was no evidence what- 
ever which would have warranted the oon- 
clusion at which the Court below has 
arrived, or that in the condust of the trial, 
in the mode in which the evidence was ad- 
duced, in the course that was pursued as to 
holding the bala:fee of justice between the 
parties in the course of the trial, there was 
a clear departure from the ordinary prin- 
ciples which regulate judicial proceedings, 
then their Lordships, notwithstanding the 
decision of tl two Courts below, would 


* From the jn ent of Peacock, C. J., and Bayle 
and Kemp, J. en Appeal No. 86 of 1863, 
decided Lith November 1862, not repdfted. 
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have entertained and considered the appeal. 
But their Lordships are clearly of opinion 
that when the question is one simply of fact, 
and when, above all things, that question of 
fact is a question of faot as to boundaries, 
where the local knowledge of loon! Judges 
and the observation of the local witnesses 
are all important, they would be departing 
from what has been the practice of this 
tribunal if they were to act in opposition to 
the well-considered judgment of the two 
Courts from whom the appeal comes. It 
is admitted, and could not be etherwise than 
admitted, that there is evidence which, if 
believed, would have justified those judg- 
ments, Their Lordships are of opinion that 
the Courts below were the best tribunal for 
deciding the question whether the evidence 
wos credible or not, and they would be 
entirely unwilling to disturb their judgments. 


Their Lordships, therefore, will humbly 
advise Her Majesty that this appeal should 
be dismissed with costs. In the view which 
has been expressed of the ocase, it is un- 
necessary to consider or to express any api- 
nion npon the point as to the Statute of 
Limitations. i 


ł 





The 21st January 1871. 
Present: 


Lord Osirns, Sir James W. Colvile, Sir 
Joseph Napier, and Sir Lawrence Peel. 


OCompromise--Hxrcess land—Wasilat. 
On appeal from the High Court at Calowtts.* 


Nilcomul Lahores and others 
vor nus 
Gonomonee Dabea and another. 


Where the parties to a sult which went wp on appeal 
to the h Court entered Into an t in 1828, 


tho agreement to apay ta AE PETT 


parties did make such EF to the looa! Judge, 
who refused to entertain i 
peal (which under the agresment* was to be abandon- 
ed) was still before the Hugh Court, it was held by the 
Council an A local J shonid cope hare 
entertained the cation himself as an origmal sult, or 
have k Serpe p of it util a petition had been 
to the Badder Oourt to make the agreement 
a of thatOourt, and to baye an order giving 
effect to it by way of compromise. 


* From thej ent of Loch and E Jddkaon, J. J., 
in Regular Ap No. 47% of 1868, decided Srd May 
1864,—not reported, 
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Where the final rectification of the shares of land 
resulted in the respondent ing a lager portion 
than he had held provisionally under the agreement, and 
the respondent was put into possession of the ad 
share in 1854, his right to wasilat for suoh portion 
followed as a matter of course unless barred by some final 
impediment, and limitation in a sult br him for sush 


wasilat it was held beyan to run from 19854 when the- 


rightful partition was completed. 


Tawes is some obscurity and diffloulty in 
this case, arising chiefiy from the length of 
time during which the litigation has unfor- 
tunately continued, and from some of the 
proceedings'in the course of that litigation 
not having been conducted with the perfect 
regularity whioh would have been desirable. 
But disembarrassing the case as far as possible 
from those difficulties, the facts appear on 
examination to be simple, and the law ap- 
plicable to them to be without donbt. 


Now what their Lordships find is this. 
So long ago as the year 1828, there was a 
controversy between the two persons whom 


-I will term the appellant and respordent, 


although there has been a change of intereat 
since that time, and there are now more 
appellants than one and more respondents 
than one. The appellant apparently had 
become possessed by purohase of the: seniin- 
dary in question, and had sold a four annas 
share of it to the respondent. The re- 
spondent appears to have desired the fulfil- 
ment of that bargain, to be let into possession 
and to have the wasilat or mesne profits for 
the four annas share during the time he had 
been kept out of possession, and he insti- 
tuted a suit for that purpose and obtained a 
decree from the Court of first instance. He 
was ordered to be put into possession. - Tha 
owner of the larger share appealed to the 
Sudder Court, and pending the appeal the 
possession of the respondent was suspended 
and the appellant was left in possession of 
the whole. In that state of things,- the 
parties apprehending the delay and expense 
of the prosecution of the case in the Sudder 
Court, and the owner of the smaller share 
being anxious to get into possession of his 
property, came to an agreement which is upon 
record at pages 26 and 26. The substance of 
that agreement was this. The facts that I 
have stated were recited. The agreement 
provided that there should be an immediate 
possession given to the appellant and to the 
respondent of portions at all events of cul- 
tivated land—an immediate arate posos- 
sion pf portions of the cultivated lan® which 
were taken provisionally, and only provision- 
ally, to be as near as then could be amer- 
tained the proper proportion to which each 
was entitled, vss., a share of twelve annas 
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and a share of four annas. Those pro 
portions were mentioned by some genéral 
nemes and descriptions which need not now 
„bo specified. But then, as it was apparently 
obvious to both parties that that division 
and that possession would not be accurate 
with regard to the real rights of the parties, 
it was carefully stipulated that it should 
be only provisional, and that it should be 
subject to rectification. The parties, thore- 
fore, proposed that the rectifleation should 
take place in this way. If either desired 
it in the course of the ensuing twelve 
months, he was to have an arbitrator appoint- 
ed, that isto say, he was to propose some 
person who would be acceptable to the other 
concerned, and the rectification was 

to take place by the award of the arbitrator ; 
but if the arbitrator was not appointed, then 
the person who was injured by his not being 
appointed, was to have liberty to appeal to 
what is termed the Hakim which has been 
very properly considered to be the proper 
tribunal—whatever it might be—to appeal to 
the proper tribunal for the purpose of having 
effect given to this agreement as to the reotiflo- 
ation of shares. There was a pfovision that 
the appeal in the Sudder Oourt was not to 
be proceeded with, and that an application 
was to be made to the Sudder Court to have 
that appeal dismissed and this instrument 
of compromise put upon record in place of 
the decree. Then the agreement contained 
this clause. Itisa clause relating to wasi- 
lat, but it is aclause which, as their Lordships 
think, is not a clause to be read as giving 
a right in certain casea to wasilat, but as 
defeating aright to wasilat which it is as- 
sumed would exist if it is not taken away. 
It was natural to sup and it would na- 
turally follow, that if upon the rectification 
of the provisional arrangement made by this 
agreement, it should appear that one or other 
had been for a time in possession of a larger 
share of the semindary than his proper pro- 
rtion, the person so in possession of the 
fae share would have to pay wasilat 
or back rents—mesne profita—to him who 
had had the share which was not adequate 
to that to which he was entitled. It was pro 
vided, therefore, in these words—-‘“ Should 
“ any one amongst us both, through negli- 
u F fail to appoint an arbitrator, then 
‘he who should think this injurious to his 
‘right, shall, within the said period, apply 
t to the Judges of Oourt”’—that is the Hakim 
“t for determination of the matters above- 
“ mentioned; if by not doing this within the 
tí said limited period, any one should bring 
‘Ca suit for the excess after the expiration 


‘‘ of the limited period, then he shall have 
‘no olaim for wasilat of the same which 
‘‘had acorned during the period of dispos- 
“ geasion; if the claim for wasilat be made, 
“that will not be valid.” 


I repeat, their Lordships think this is 
clearly a clause of defeasance of forfeiture . 
of that which otherwise would plainly be the 
right of the person in possession, of the share 
less than he was entitled to. It is obvious 
that an arrangement ofa different kind might 
have been made. The rents might have been 
impounded, they might have been kept in 
edio, or in the hands of some third party, 
until it was ascertained what was the true 
proportion which each should be putin pos- 
session of. That would have been clearly in- 
convenient to both parties; that was the very 
thing they wanted to avoid. Both parties, 
therefore, were put into possession of that 
which was the nearest estimate that could be 
made of their respective rights, in order that 
they might enjoy the advantages and the 
profits of the land, but that was all subject 
to rectification as to the quantity, and there- 
fore subject also to making good to the party 
injured any excess of profit which the other 
might have derived. 


That being the agreement made in 1826, 
we have next to consider what took place in 
the twelve months which followed the date 
of the agreement. The agreement was dated 
the 22nd September 1826. What followed 
was this:—On the the 26th June 1827, both 
parties applied by petition to the Oommis- 
sioner of the district in which they both lived, 
putting before Lim this deed of compromise 
and asking him to send it to the Sudder 
Oourt. The Judge to whom the application 
was made thought this was an irregular pro- 
ceeding, that they ought themselves to for- 
ward it to the Sudder Oourt if they desired 
it. But two days afterwards, on the 28th 
June 1827, the respondent presented a peti- 
tion in his own name to the same Commim- 
sioner, the local Judge, asking that effect 
might be given to this arrangement, and that 
proceedings might be taken in substance to 
rectify in his favour the division that had 
been made of the land by the agreement. 
The Oommissionef gave in substance the same 
answer which he had given to the former 
petition, that the suit was before the Sudder 
Court and that the application should be made 
to the Budder Oourt. . j 


Now gt this point of the case their Lord- 
ships must express their opinion that the ap- 
plication of the respondent being in the 
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nature of an original alaim founded, not 
on the former cause of action, but upon the 
ent made in 1826 end the special 
terms of that agreement, the application to 
the original Judge might well have been 
entertained by him, and at all eventa they 
are not prepared to say that that application 
was made ‘so improperly, soi ly, to 
a person so entirely devoid of jurisdiction, 
as to lead to a forfeiture under the clause to 
which reference bas been made, on the score 
that the respondent had not applied within 
twelve months to the proper Hakim on the 
subject. Their Lordships are of opinion 
that the Commissioner to whom the applica- 
tion was made might well either have en- 
tertained the application himself as an origi- 
nal mit, or at all events might have kept 
ion of it until a petition had been pre- 
sented to the Sudder Oourt to muke this 
t entered into in 1826 a proceeding 
of that Court, and to have an order giving 
effect to it by way of o However, 
the Commissioner took a different view; but 
that in their Lordships’ opinion cannot, if the 
proceeding wes a proper proceeding on the 
part of the respondent, have the effect of 
subjecting the respondent to forfeiture under 
the clause of the agreement. 


On the 18th September 1827, it appears 
that application was made to the Sudder 


Court by the appellant to make the com- |- 


promise a proceeding or record of that Oourt 
and to give directions for carrying it into 
effect, which the Sudder Court on the 28th 
February 1828 ordered accordingly, That 
of course was after the expiration of the 
twelve months. 


_ Their Lordships, therefore, are of opinion 
on this part of the case that the decision of 
the High Oourt from which the present ap- 

is brought was a correct decision and 
that the High Court were warranted in hold- 
ing that there had been no forfeitura of the 
right to wasilat under this clause in the 
agreement, by reason of the respondent not 
taking the proceedings within the twelve 
months. 


It is necessary now to refer to the subse- 
quent proceedings in order to dispose of the 
second part of the case as to the Statute of 
Limitations. On the 28th August 1828, the 
respondtnt applied to the local Collector for 
a rectification of partition of the semindary. 
Phat was not in the form of a plaint or of 
an original ection, but in the form of a peti- 
tion. The Collector thought that the Budder 
* Court having Rad seixin of the -appeal in the 
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original eause, he had not jurisdiction to enter- ` 


tain this petition ; and accordingly an applica- 
tion was made in the year 18832 to the Badder 
Court by the respondent to rectify the di- 
vision of the land. It is somewhat difficult 
to understand: whether this is to be looked 
upon as an original proceeding, or as a pro- 
ceeding carrying out and continuing the chain 
of the former proceedings in the cese. Their 
Lordships are disposed to think that it is 
in the latter point of view that it ought to 
be looked at. -There waa the original suit 
in 1826 to which I have already referred ; 
there was the compromise; there wes the 
petition in the Sudder Oourt to have effect 
giren to the compromise ; and there was then 
this further proceeding in the Sudder Court 
to give that particular effect to the oompro- 
mise which consisted in the rectification of 
the division of the semindary. On the 28th 
July 1863, that is, after a lapse of twenty- 
one a scheme for the rectification of 
tion was submitted to the Sudder Oourt 
the Officer who had been assigned for the 
urpose, and on the 25th April 1854 the 
udder Oourt confirmed that scheme. On 
the 26th July 1854, the respondent, who had 
been found by that scheme to be entitled to 
a very considerably larger share of the remin- 
dary than he had been in lon of, was 
put into posseasion of the additional portion 
to which he tlus was found to be enti 


Now, I have stated already that their Lord- 
ships are of opinion that, consequential upon 
the agreement of 1826, there would be the 
right of claim for wasilat or mesne profits, 
if it should be ascertained that either 
had not, agcording to the provisional parti- 
tion then made, been put into on of 
the share to which he. was mghtfully en- 
titled. Whether eithér party was in posses- 
sion of a larger share than his proper share 
could not be ascertained, and was not ascer- 
tained, until the rightful and proper ition 
was finally made. Until that period it was 
a matter of doubt and unoertainty whether 
there would be any claim for mesne profits or 
wasilat at all, and of still greater uncertainty, 
necessarily, what the amount. of that claim 
might possibly be. On the other hand, when 
once it was ascertained that either party hed 


been in possession of a share smaller than ` 


his own, his right to wamlat would follow as 
a matter of course, unless barred by some 
special impediment which at present does 
not appear in the case. Therefére, in 
the year 1854, when possession was given 
to the respondent of the. additional shara 
to which he had thus become entitled, his’ 
right primd facts would be also to receive 
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from the appellant that proportion of the{ to the rectification of the partition, that the 
meme profits of the land which would’ sight oould not have been ascertained or en- 
represent the excess, in possession of which | forced until the rightful partition was com- 


the appellant had been, and out of posses- 


gion of which the respondent hed been kept. 


Their Lordships are not prepared to say, 
that without .any substantive or origi 
proceeding, and merely by means an 
application to carry into effect the compro- 
mise in the suit, this right to wasilat might 
not have been asserted and enforced. But 
the course which was taken by the respond- 
ent was this. He did not apply by peti- 
tion or in the original chain of proceedings, 
but he commenced on the 28th January 
_ 1862 a separate and original suit to recover 
this outlet. bni to recover it as a claim 
which flowed out of the former proceedings. 
Now, putting aside fora moment the lapse 
of time between July 1854 and January 
1862, their Lordships, although they do not 
affirm the regularity or the necessity for the 
plaint of 1862 as an original preceeding, are 
notwithstanding of opinion ee there is 
any irregularity, there is not such an irregu: 
larity in origin that separate P A 
as should disentitle the respondent to his 
claim for wasilat, if he otherwise was onti- 
tled to it; and that he was otherwise entitled 
to it, their Lordships have already expressed 
to be their opinion. 

Is then ‘the claim of the respondent li- 
mited in any, and what way, by any Statute 
of Limitation? Their Lordships are of opi- 
nion thatit is impossible to show that the 
Statute of Limitations, the Act of 1859, 
which cuts down a right in cases of this kind 
to six was in force in Assam at a peri- 
od which would make it applicable to this 
suit, and that therefore may be put aside. 
Tha other period of limitation is the limita- 

- tion of vo years. If the law of limi- 
tation on that score is applicable et all, it 
could only be by annlogy, and not by an 
ositive words of the law. But when their 
rdships consider all the ciroumstances of 
this case, they are of opinion that it would 
be contrary to the spirit and ‘object of the 
Statute of Limitations to apply that law, 
even by analogy, in the present case. Their 
Lordships do not desire to treat this case as 
a case of trust, as it appears to have been 
viewed by the High Court from whom the ap. 
comes. Their Lordships are unable to 
soo that the ap tand respondent stood 
to each other m the position of trustee and 
cestui qui trust. But their Lordships con- 
sidor, ns they have already said, that the 
right to wasilat was a right distinctly flow- 


ing out of, and consequential upon, the right ! 


pleted, that is to say, in the year 1854, and 
that it is to the year 1854 they must look as 
the period when the right to wasilat would 
acorne. If that is so, their Lordships do not 
think the lapse of time between 1864:and 
1862 should disentitle the respondent to that 
which he otherwise would be entitled to, In 
saying this, their Lordships do not mean to 
affirm that it may not bein the power of the 
appellant to show any special circumstances, 
which he may be able to show, which should 
limit, as a matter of equity on the part of 
the Court, theclaim of the respondent to mesne 
profits to some period short of the whole 
number of years between 1854 and 1862, 
during which the respondent was kept ont of 
possession of the larger share to which he was 
entitled. a desire to leave that question 
open. It will be open to the appellant in 
taking the account for which the case has 
been remitted tothe Court of first instance 
by the High Court to show any spocial case 
(if he is able to show it), by way of appeal 
to the any of the Oourt to shorten the ac- 
count which otherwise would have to be 
taken of the mesne profits. Their Lordships 
leave that view of the case, if it can be pre- 
sented by the appellant, entirely untouched 
by what has now been said. 


On the whole, therefore, their Lordships 
are of opinion that in substance the decision 
of the High Court is correct; they think that 
the present appeal ought not to succeed, and 
they will humbly advise Her Majesty that it 
should be dismissed with costs. 


The 8th February 1871. 
Present : 


Sir James W. Colvile, Sir Joseph Napier, 
Lord Justice James, and Sir Lawrence Poel. 


Adoption—Will—-Long possession. 
On appeal from ths High Court at Caloutia. 
Rajendro Nath Holdar 


* par ates 


Jogendro Nath Banerjee. 


The oase of a Hindoo clafmi 
Will whioh was put forward 
death and which wes acted u 
period of “7 years by the whole 


by adoption under a 
ortlp after the tBatator's 


and for a 
family, the validity of 


* On appeal from the agmoa of Trovor and Glover, 
J. J., 10 Appeal No. 260 of 1886, dealded 8th 
April 1867,— W. Ra Ciril, 857. : e ` 
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whioh Will was questioned in a suit brought by the person 
adopted against members of the family, was considered to 
be annlogous to a case in which the legitimacy of « parson 
in possession fs questioned a very considerable time after 
hie on has been acquired by a pety who has 
a striot lagal right to question his logiti . In 
a case, the detemdant in order to defend his status 
shoald be allowed to invoke 
presamption which reasonably arises from the long 
recognition of his legitimacy by members ofthe family 
or other persons. 

Judgment of the Appellate Court, whioh differed from 
the Lowor Court as to the evidenos with respect to the 
validity of the Will, reversed. 


“Tra osso had been extremely well argued 
on both sides; but their Lordships having 
had time to examine the evidence, and having 
now weighed the arguments on both sides, 
have come to a clear conclusion that this appeal 
ought to be allowed, and the grounds of that 
conclusion I am now instructed to state. 


The question is one touching the right of 
succession to the estate of one Kali Prosad 
Koldar, a Brahmin, who seems to have been 
possessed of a considerable estate, including 
certain spiritual rights and privileges oonnect- 
ed with the worship of the Goddess Kalee in 
the well-knovn temple in the vicinity of 
Caloutta. Kali Prosad died on the 16th 
Aesin 1244, aday whioh nds with some 
day in September 1837. He left a widow, a 
mother, a d four sisters. The mother pre- 
deceased the widow and died in 1856; the 
widow died in July 1864. Of the- four 
sisters, two are dead—one of then without 
issue, the other leaving a daughtor. And of 
the two surviving sisters, one is childless, and 
the fourth only has male issue, namely, the 
respondent Jogendro Nath and the infunt 
respondent Kameekn Nath Banerjee, and 
these two persons, -if Kali Piosad died in- 
testato, are the persons who, according to 
Hindoo Law, would be entitled*to inherit the 
cetate in succession to the widow. 


Shortly after the widow's death in 1844 
the respondent, Jogendro Nath, suing sn 
formå pauperis, oommenced this suit in 
which he claims to recover an eight annas 
share of the estate from the appellant, who 
claims under an adoption by the widow al- 
leged to have been made by virtue of a testa- 
mentary disposition of her husband, and from 
the other persons claiming interests in the 
estato under that testamentary di ition. 
The infant brother is made a defendant pro 
formá on the record, and is represented by 
his father and guardian Kassooputtee Baner- 
joo. e 

The appeal, however, has been argued as 
if the litigation were confined to the’ adopted 
son of the widow, who isin posseesiof, that 
isthe Appellafit, andthe respondent Jogendro 
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Nath; and in that point of view it will be 
convenient to consider it. 


The issues are stated at pago 18: they are 


such | these—-*‘ Whether or not the suit is barred 


“by the Statute of Limitation? Whether 
“or not the Will, the Dan Unnoomottee 
“ puttro of the 6th Aasin 1244, B. S, alluded 
“ to in the written statement filed by the de- 
“fendant Rajendro, was a genuine document: 
‘if so, whether the defendant had been, ao- 
“t cording to the Shastras, adopted by Matun- 
‘i eines Dabea, widow of Kali Prosad Holder, 
í deceased 7” The next issue is—‘' Whether 
‘Cin event of the aforesaid deed of gift being 
“not proved, the plaintiff is entitled, under 
“ the Hindoo Law, to succeed to the estate or 
‘í property included in the suit? and if so, 
‘whether he is entitled to possess the whole 
“ estate or not ?” 


Of these issues the second alone, and per- 
haps only part of the seoond, is material. The 
first issue, that upon the Statute of Limita- 
tions, was originally determined by the Prin- 
cipal Sudder Ameen, the Judge of first 
inatance,.in favour of the defendant. His 
decision wag reversed on appeal, and it haa 
been candidly and fairly admitted at the bar 
by Mr. Bell that it is impossible to impeach 
that decision ; that, according to the authori- 
ties in India, time would only begin to run 
against the respondent from the date of the 
widow's death. 


Again the third issue, it may be assumed, 
would, if it were n to try it, be 
necessarily found in favour of the respondent, 
the plaintiff in the suit, to the extent of the 
intercst claimed by him in the estate, namely, 
a moiety or eight annas, 


With respect to the second issue, it has 
been suggested by Mr. Doyne that it may’ 
admit of the contention on his part that the 
adoption of the i Sac was invalid. 
because it was not made with ‘the consent of 
the mother, which the Will made a condition 
precedent to any adoption. Bat their Lord- 
ships, ag they have already intimated, do not 
consider that that poiat is in terms open upon 
the issue, the latter part of the -issue being 
‘whether the defendant had been, acoording 
“to the Shastras; adopted by Matunginee 
“ Dabea, widow of Keli Prosad Holdar, de- 
‘‘ ceased,” Those words really raise only 
the question whether all the ceragnonion, 
and whatever other requisites the Hindoo Law 
Has made essential to an adoption, had béen 
complied with. Their Lordships would nog 
have held the parties strictly bound to th, 
terms of the issue, if they had seen any trac, 


- had not been given. 
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that it had been understood in any other 
sense in the Court below. But°they cannot 
find that that was the case, that it ever 
was raised below that the mother had not 
given her consent to that adoption; and they 
are confirmed in this by looking at the 
grounds of appeal which were filed by the 
respondents in the High Court in which he 
takes these two points with reference to the 
adoption—‘“‘ The Lower Court has failed to 
“consider that Matungines had no right to 
“adopt under the existing Hindoo Lew of 
“adoption. There is no proof to show that the 
“ ceremonies and formalities presoribed by the 
“ Hindoo Law were legally performed, and the 
“defendant’s adoption ought to have been 
‘cancelled on that score”? There is nota 
word suggesting that the mother’s consent 
e pp Under these circum- 
atances, if the mother’s consent were necessary 
under the Will, as to which their Lordships 
give no opinion, it must be presumed that the 
consent was given. . 2. < 


That part of the issue which relates to the 
validity of the adoption according to the 
Shastres was found by the Qourt of first 
instance in favour of the appellant The 
High Court has intimated no opinion, as it 
was not necessary for them to devide that 
point, whether the judgment in that respect 
was right or not; but their Lordships have 
heard no reason whatever, and no grounds 
have been shown before their Lordships at 
the bar, for impugning that part of the deci- 
sion of the Principal Sudder Ameen. 


The sole question, therefore, on which the 
determination of this appeal depends, is the 
validity of that Dan Unnoomottes puttro, 
which it will be convenient, as it is in its 
nature testamentary, to call in the observa- 
tions which I shall hereafter make ‘the 
Will.’ This Will purports on the face of it 
to have been executed on the day of the tes- 
tator’s death. The effect of it, so far as it is 
necessary to read the passage, is correctly 
stated in the judgment of the High Court. 
The Judges say—‘‘ This deed,” as they call it, 
‘it will be observed, gives his wife Matun- 
“ ginee permission, with the consent of his 
“mother Jeomoney, to adopt one son. It 
“makes a present division of his property 
‘into seven annes and nine annas, but post- 
‘í pones the enjoyment of it by the parties for 
‘‘ whom the several shares are intended until 
“ the déath of his mother, who, during her 
“ lifetime, is to be the proprietor and manager 
“of the whole sixteen annas of his property, 
‘and to pay his debts out of the nine annas 
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‘ance, eto., out of the sixteen annas. On 
‘t the death of his mother hia four sisters are 
tto take possession of their seven annas 
‘share ; and in case of any one of them dying 
‘childless, her share is to descend to the 


-‘f ohildren of the other sisters. The nine 


“t annas share is to be the property, without 
‘power of alienation, of Matunginee dūri 
‘Cher life, and after her death it is to d 

‘to her adopted son.” I stop there because 
I am not r thet the Judges have really 
given the true construction of the oonalad- 
ing clauses of the Will in what follows, 
and it is unnecessary to consider whether 
that construction is right or not. 


The earliest production of the document 
was within ten months of the testator’s 
death, in August 1838. In that month 
Jeomoney, the mother of the deceased, came 
forward as executrix, as we should say, 
under this Will, claiming to be substituted 
as decree-holder in a suit in which her 
son had recovered a decree in his life 
time. The widow appeared on that occasion 
by her mooktear to support her mother-in- 
law’s application. The Judge seems to have 
required, or the parties to have tendered, 
proof of this instrament. The writer of the 
instrument was examined, and one, if not two, 
of the attesting witnesses were also examined. 


The evidence, such as it was, seems to have 


poses of the application, that the document 
was to be treated as a trne dooument; and ao- 
cordingly the mother was substituted as the 
deoree- holder. 


satisfled the an at all events for the pur- 


- 


So far, therefore, the widow, who was the 
heiress-at-law of the alleged testator, was sup- 
porting the alleged testacy. In 1844, how- 
ever, there ssems to have been some change 
in her disposition in that respect and some 

1 ent in the family, and she then 
made the application which 1s found at page 
69 of the record, to sue sn formå pauperis, in 
order to assort her rights as helress-at-law. 
She appears from that document at that time 
to have left her husband’s house and to be 
residing in her father’s house, where, of 
course, she would be under the influence of 
parties who would arge her to assert her ex- 


treme rights, and if they considered it neces- 


sary for her rights to do so to dispute the 
Will. Whatever she may have actually done 
after that in the suit does not, appear, ebut it 
is clear that in #845 that litigation was com- 
promised, qnd she reverted to her original 
position of a n supporting the Will and 
taking finder it. The compromise is at page 


‘“‘share, and other expenses of mainten-'75 ‘The effect of it was that the Will was 
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admitted as the foundation of the righta of the 
family, but the mother retired from that posi- 
tion in which the Will placed her of being 
mooktear of the whole estate,-—the person 
managing the estate with whatever beneficial 
intersst that management might give her, and 
supporting the whole family out of the pro- 
ceeds of the whole estate; and that she 
thenceforward agreed to be entitled to reosive 
maintenance only, and to put the widow in 
the possession of that which the Will gave to 
her and the sisters—in immediate possession of 
that which the Will gave to them. Now, 
that compromise has been very much relied 
upon by Mr. Doyne as affording an argument 
against the validity of the Wl. ‘heir 
Lordships are unable to accede to the argu- 
ment which he has laid before them. His 
contention is that it must be presumed that 
the mother would not heve agreed to those 
terms unless she knew that the Will wasa 
false dooument and was afraid of its validity 
being contested in open Oourt. But, on the 
other hand, it may equally be gaid that the 
widow would not have agreed to relinquish 
her claim to the whole estate, if she had 
known that the document could not be proved 
in open Oourt, and that she had every chance 
of gaining her suit. Without imputing such 
a motive to the mother, it seema not wholly 
unnatural to suppose that she might be 
guided in that by the advice of members of 
the family,—that thay might have put before 
her that the estate would very likely be 
wasted in litigation,—that the proof of a 
Hindoo Will when a true document is always 
an uncertain thing, and that being advanced 
in years and having her daughters pat in 
ion of seven annas of the property, her 
position would not be materially worse, and 
that she might fairly agree for the sake of 
peace to make the sacrifice which she did 
make. On the whole, their Lordships think 
that it is impossible to draw any conclusion 
from that compromise which militates strongly 
against the evidence in favour of the Will. 


From that time forth, with perhaps one 
exception, the family appear to have acted 
consistently upon the Will. This compro- 
mise was filed in 18465. The adoption was, 
I think, in 1848; but, intermediately, there 
are several p mge both before and after 
the adoption in which all the family put 
forward this Will claiming under the Wil; 
and im fact there is nothing, except the 
document to which IL am now about to refer, 
which shows that the Will was questioned by 
any of the immediate family of Kali Prosad. 
That document is the one filed on the part 
of the respofidents, and ig &t page 83 of the 
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record. It is the petition of the widow 
whon a party, a relation of the family, who 
had recovered a decree for costs against the 
mother, was seeking after the mother’s death 
to get these costs from the widow; and she, 
after atating that she had no connection with 
the widow as heir, that the heirs of the 
mother were her daughters, no doubt dosa in 
the second paragraph of her petition speak of 
having been induced to consent to a division 
of the whole sixteen annas by collusion. But 
this document is filed in the Oourt by her 
mooktear; it does not seem to have been 
signed by her, and their Lordships, consider- 
ing that in this very document she describes 
herself as the mother and guardian of the 
son adopted onder the Will, cannot ascribe 
any importance to it, or suppose that this 
statement is anything but one of those state- 
ments which a native mooktear is so apt to 
putin without much regard to the fruth of 
what is alleged in it in order to gain some 
immediate object in the suit 4n which it is 
filed. The adoption took place with great 
publicity and formality, was known to all the 
members of the family, and must be presumed 
to have been made under the Will. 


We therefore find that for a period of 
27 years this Will was, with the excep- 
tions I have mentioned, acted upon and re- 
cognised by the whole of the famil y of Kali 
Prosad, and that the legal status of the ap- 
Sep was acquired under it with the know- 
edge of all the members of the family. If 
the document had been a frabrication, and if 
there were persons who might have interven- 
ed and have contested the Will, the presump- 
tive heir, who was in existence before his 
title was defeated by the birth of the present 
respondent, might have come forward in one 
way or another and contested the Will. There- 
fore there arises from all these circumstances 
a very strong preeumption, which their Lord- 
ships do not feel themselves at liberty to 
disregard, in favor of the Will. No doubt 
these circumstances, as the law stands, aro - 
not conclusive against the respondent. He 
has the right to call upon the appellant, the 
defendant in the suit, to prove his title; but 
their Lordships cannot but feel that while 
he has that extreme right, every allowance 
that can be fairly made for the loas of 
evidence during this long period by death or 
other wise—every allowance which can account 
for any imperfection in the evidence—ought 
to be made ; and on the other hand, in 
testing the credibility of the evidence which 
is actually given, great weight should be give 
to all those inferences and presumptions whio 
griso from the oonduct of the family with 


yan 


~ have executed this 


mh 
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respect to the Will, and to the acts done by 


them under the Will. The case seems to 
their Lordships to be analogous to one in 
which the legitimacy of a person in 

sion is questioned, a very considerable time 
after his possession has been acquired, bye 
party who has a atrict légal right to question 
his legitimacy. In such a case the defendant 
in order to defend his s¢4tus should be allow- 
ed to invoke against the claimant every pre- 
sumption which reasonably arises from the 
long recognition of his legitimacy by members 
of the family or other persons. The case of 
a Hindoo claiming by adoption is perhaps aa 
strong as any oase of the kind that can be 
put; because when, under a document which 
18 supposed and admitted by the whole family 
to be genuine, he is adopted, he loses the 
Tighta—-he may lose them altogethar—which 
he would heve in his own family; and it 
would be most unjust after long lapee of time 


-to deprive him of the statws whioh he has 


acquired in the family into which he has been 
introduced, except upon the strongest proof 
of the alleged defect in his title. 


With these observations, their Lordships | UP° 


proceed to consider the direct evidence as to 
the validity of this Will. They do not pro- 
to go into it at any t detail. It was 
bully considered in the irst instance by the 
Principal Sudder Ameen, himself a Brahmin, 
who has embodied his conclusions in a judg- 
ment, the careful preparation and expression 
of which seems to their Lordships to be 
highly creditable to that native J . He 
came to a clear conclusion that the witnesses 
who were called by the respondent to show 
that Kali Prosed was im such a state of 
body- that it was impossible that he could 
ill, were persons of no 
credit and not to be believed. He, also 
weighing all the circumstances, giving wiight 
to the probabilities of the case, and consider- 
the ar aoa testimony which had been 
uced him, came toa oleer oonalu- 


sion that the Will was uine and ought to 
have been affirmed. n appeal to the 
High Court the learned Judges of that 


Court, for reasons which they have not 
Tecorded, but which may easily be pre- 
sumed to haye been a ire to examine 
the subscribing witnesses for themselves, and 
also to examine the subscribing witaees who 
had not been called in the Oourt below, 
the father of the respondent, re-examined 
the tffree witnesses who had been examined, 
and examined for the first time Kasseeputtes 

Of the evidence then taken, if 


ree i 
' may said that the witnesses who were 


reexamined do not appear to have been in 


e 
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any degree shaken, and the cros#-examination 
of one of them, Shiboram Chatterjee, elicited 
some faller account of the preparation of the 
Will, which js not altogether immaterial, if 
true, to the appellant’s case. Of the evi- 
denoe of Kasseepuitee Banerjee it is sufficient 
to say that it amounted only to this, that 
though his name did appear upon the docu- _ 
ment, it had been added some twenty days 
after the death of the testator at the instiga- 
tion of the mother, who told him that the 
arrangement was for the benefit of his future 
son and that her consent was necessary to 
any adoption. He does not venture to ex- 
press a conviction one way or the other as’ to 
the trath or falsehood ofthe Will, and it is 
obvious that his statement, taking it in the 
most favourable sense, that he teh nt his 
signature at that time to a document of which 
he had not witnessed the execution, on that 
persuasion, does not entitle him to very much 
oredit. If, on the other hand, he did it be- 
lieving the dooument to be a fo » he 
would, of course, be entitled to much less 
credit, and therefore his evidence is not that 
n which any reliance can be placed, and 
the Judges of the High Oourt do not appear to 
have grounded their judgment upon it, All 
they say as to the evidence of Kasseeputtee 
Banerjee is—“ We think it better to form our 
“opinion on the merits of this case irrespective 
“of anything contained in it; although, 
‘‘ notwi ding the equivocal position in 
“ which he stands on his own showing, we 
“ we are inclined to think that there is some 
“ truth in what is stuted as to the origin of 
“‘ of the deed now before the Oourt.” That, 
therefore, may be laft out of consideration. 


Now, if the two judgments are looked at 
in opposition to each other, it would appear 
that the learned Judges of the High Court 
have in the first place differed somewhat 
from the Principal Sudder Ameen in his ap- 
paon of the probability that such a 

ocument as this should have been executed. 
They say—“' As the Principal Sudder Ameen 
“ has remarked, it is contended by the plain- 
t tiff that that deed was a concoction of Kalli- 
t4 ’s mother, Jeomoney, who fabricated 
“it to provide for her daughters, for whom a 
‘¢ Hindoo mother has greater affection than 
‘ for male children, and that it was only to 
‘‘ quiet the wife thet nine annas of the pro- 
fi pony was allotted to her: whereas by the 
“(defendant it is urged that Kalliprosad’s 
“ four sisters were, according to thé custom 
“í of the family, married to Koolin Brahmins, 
“ who gever take their wives to their home 
‘or otherwise maintain them; that mindful 
“of their helpless situation aad of his own 
o * l á 
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i salvation, he made a provision for the former 
at the same time that he provided for the 
‘¢ maintenance of the latter; and that as a duti- 
‘¢ ful Hindoo son, he made the mother manager 
« and proprietor; that, moreover, Kalliprosad’s 
‘Cincome was about rupees 800 a year, and 
«¢ that one quarter of-seven annne of that sum, 
« vix., 85 rupees per annum, waa not an out of- 
«¢ the-way sum for each of his sistera. There 
«is no doubt that this deed is for the benefit 
«t of the sisters of Kalliprosad Holdar, and that 
«it is only in case his adopted son has issue 
« that nine annas of the property oan remain 
‘away from the sisters or their heirs even- 
« fually. Without going so far as saying 
« that there is an antecedent impropability 
«in this distribution of the testator’s pro- 
« perty, the Court has no hesitation in saying 
« that that distribution is unusual À per- 
‘Cmission is not given to the wife to adopt 
‘© more than one gon, and the adopted son’s 
‘patrimony is out down, and it does not 
a puy vested in him until after his mother’s 
« death, and if he dies issueless the property 
« goes to the testator’s sisters and their heirs. 
u As to the necessity of Kalliprosad providing 
for his sisters married to Koolins by a deed 
‘© of thatsort thatis not so apparent. Whilst 
‘they live in the family-house the obligation 
u would remain on Kalliprosad and his heirs 
t to maintain them and their children, but tu 
« divide hia estate in this way ia to go beyond 
« the obligation which the Hindoo Law, im- 
(‘posed on Kalliprosad. Again, the Oourt 
«¢ does not see the justice of considering the 
“ adopted son of a stranger, and of contrast- 
‘ing him in the position of a stranger with 
‘that of the testator’s sistera. After the 
“ adoption the adopted son is no longer a 
‘stranger; he is the person who procures 
‘‘the salvation of his adopting father, and 
‘therefore in the face of so great a benefit 
‘‘aooruing to the testator from the son 
“« adopted, any permanent diminution of the 
t property left to him, even to the amount of 
a four times 85, 340 rupees a year, bears 
-t the semblance of injustics.”  - 


On this it is to be observed that the prin- 
cipal point upon which they differ from the 
Prinoipal Sadder Ameen, is the probability of 
them the provision made for the sisters by giv- 
ing specific shares in the property, instead of 
giving them mere allowanoe for maintenance ; 
and it may be very true, as the learned 
Judges sgy, that these sistera being married 
to Koolin Brahmihs, there wowd remain the 
obligation on Kalliprosad or his successors fo 
maintain them. The whole questien was, 
however, raised before the Principal Sudder 
‚Ameen, who? as a Brahmin, is at least as 
e e 


# 
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likely as the Judges of the High Oourt to 
know whatva Brahmin would be likely to do 


in those circumstances, and he has axpressed 
an opinion that the provision was not an 
unnatural one for the testator to make in 
those circumstances. Again, it is no doubt 
true that greater power is given the mother 
than she would have naturally onder the law, 
and that the interest of the adopted son is 
postponed, and that the disposition is alto- 
gether different from that which might have 
been made by a man who hed in his mind the 
single object of leaving an adopted son. 


It is possible, and it has occurred to their 
Lordships, considering that evidence which 
points to the provisions of the Will havin 
been discussed a day or two before its actu 
execution, and to the relations subsisting be- 
tween the members of this family, that there 
may have been something like a compromise 
in the testator’s mind, namely, that there may 
have been some pressure upon him on thé 
part of his mother:‘to make siaga provision 
for his sisters: on the other hand, that he was 
anxious to carry out the principle, dear to 
every Hindpo, of having an adopted son, and 
that the actual disposition may have been the 
result of rome such a compromise. But their 
Lordships have to observe that they are not 
dealing here with a question whether a dis- 

ition has been obtained by any undue in- 

uence or under any pressure of that kind, 
but upon the issue whether this document is a 
forgery or is the Will of the testator. 


Another point upon .which the learned 
Judges of the Sudder have intimeted some dis- 
sent from the Principal Sudder Ameen was 
the credit to be given to two of the witnesses 
examined, namely, the two young men, 
Denonath Holdar and Koytas Chunder Baner- 
jee... They kay of that—“ We do not believe 
‘tho statement of Denonath Holdar and 
‘‘Koylas Ohunder Banerjee on this point. 
‘(They were both boys: no intelligible reason 
‘Cis given for their being at Kaelliprosad’s at 
“uoh a time, and the evidence before us as 
“ to the duration of Kalliprosad’s sickness, as 
« to his state two days before his death, and 
“as to his state on the day of his death, even 
iif it be credited, does not admit of our be- 
‘Heving at the same time that he entered into 
‘í those explanatory conversations with the 
‘witnesses which in their depositions they 
“detail.” The observation that is founded 
upon the age of these two witnesses might 
have some force, if this document were 
now produced for, the first time and their 
names were found upon it as subsorib, 
ing witnesses. But the argument is all the 
other way, when it is considered that, 


THE 





the document was beyond all question pro- 
duoed in 1838; because it is in the hig 
decree improbable that if persons were oon- 
cocting a forgery, they would call into their 
councils two boys sixtean or seventeen years 
old, who would be manifestly from their 
youth not aN persons to be entrusted with 
the secret. ey have given an tion 
which seemed plausible to the Principal Sud- 
der Ameen, and seems plausible to their Lord- 
ships, for thelr presence on -that occasion. 
The explanation is that a m came to 
the father of one of them to go to the house, 
that he was prevented by business from goin 
to the house, and he said to the son—‘* Wi 
you gof’ The son met a companion, also 
apparently a relation of the family, and they 
went together. There may be some little 
ion as to the amount of explanation 

iven, but their Lordships see no reason, as 
_the Principal Sudder Ameen saw no reason, 
why their statement that the testator did 
actually acknowledge before them that the 
document was his Will should be disore- 
dited. 


Therefore, going through the whole of 
these two judgments, it appears to their 
Lordships that really the ratio dendends, or 
at least the turning point in the minds of the 
learned Judges, was the impression which 
they derived from the inspection of the letter 
MH. Now that point was-not taken for the 
first time before the High Court. The sugges- 
tion seems also to have been made in the 
Court of the Prinsipal Sudder Ameen, and 
he, as we understand his j ent, thought 
that there was nothing in it. Now, with 


great respect for the knowledge which the 
two learned Ju of the High Court pos- 
sessed, as their ips doubt not, of the 


Bengalee language, their Lordships cannot 
but think that upon such a point as that, the 
native Judge ining a letter in his own 
alphabet, is more likely to be a competent 
Judge than the two European Judges. But 
opal RE RA of that, it appears to their 
oråships to bə a very unsafe ground of de- 
cision. The evidence aa to the absolute pro- 
stration and insensibility of the testator at 
the time has been di ited. No doubt his 
own witnesses state that he put this letter, 
feeling too weak to write his namo at foll 
But it is impossible from the mere inspection 
of the letter, as it appears to their Lordships, 
to beeable to predicate with any degree of 
certainty or , that the man was too 
weak to make the impression with his pen 
- which he is said to have made. Itis im 
sible to say what momentary rally of strength 
might take place to do an act of such brevity 
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as thet; and, therefore, their Lordships are 


hest | unable to give to that, which is after all 


merely the impression of these two Judges 
derived from actual inspection, the weight 
which has been given to it. They oannot 
think (considering that the evidence, support- 
ed as itis by the presumptions to which re- 
ference has been made on the whole greatly 
preponderates in favour of the genuineness of 
this instrument), that the mere appearance 
to the eyes those Judges of that letter is 
sufficient to outweigh it; and therefore their 
Lordships, however great their ect for the 
judgment of the High Court, feel that it is 
their duty in the t case to advise Her 
Majesty to allow this ro to reverse the 
judgment of the High Court, and to direct 
that in lien thereof an order be made dis- 
missing the appeal to the High Oourt. The 
pk having sued sm formd pauperis, their 

ehini will further recommend that an 
order be made dismissing the appeal to the 
High Court with such ooste, if any, as ac- 
cording to the practice of that Court are 
given to an appellant suing sn formå pawperts, 
and the repayment of any costa that have 


been paid by the t; and their Lord- 
skipa considering that ‘they ars dealitg with 


an heir-at-law questioning this Will sup- 
porting a judgment which has really been in 

is favour setting aside the Will, are not 
disposed to make any order as to the costs of 
this appeal. 





The 3rd February 1871. 


Present : 


Sir James W. Colvile, Sir Joseph Napier, 


Lord Justice James, and Sir Lawrence Peel, 
Succession—Family custom. 
On appeal from the High Cowrt at Madras. 
Berumah Umah and another, 
versus : 


Palathan Vitil es Umeh and an- 
other. 


If it ts contended that the suoqeaion to property is 
regulated by any®special family custom, e aua 
sn ir aa and orod with distinctness and 
oar = 


Tua mit out of which this appeal has 


„misen was instituted by two ladi who were ° 
i] 
° ` * 


Privy 
the daughters of one Patha Kutti. In the 
course of the litigation died, and a 
daughter of each of them was substituted in 
the room of her mother es plaintiff on the 
record. It may be assumed that the persons 
æ substituted, the appellants, were the re- 

resentatives of the original plaintiffs, and, in 
acne the appeal, it be more con- 
venient to speak olde git of. the original 
plaintiffs as if they carried on the liti- 
gation to the end. 


The suit was brought against those who 
may be taken, for the purposes of the 
to have been the representatives of one 
Kutti, the son of one of the plaintiffs, and it 
was brought to recover property which by 
the admission of both parties was once the 
property of Patha Kutti The history of that 
property it may be oonvenient shortly to 
mention. It was purchased from one Amaneth 
by Kunju Hajji, who was one of the sens of 
Patha utti. He afterwards died. There 
appeers to have been a ition of his estate 
among the persons entitied thereto, under, as 
their Lordships oollect from the i 
the [des Mahomedan Law, and this 

i property was assigned to and 
ə vested in Patha Kutti ap one of his 
heirs. Patha Kutti died in 1842, and before 





riod of about twenty years. Upon his death 
is widow and other. representatives entered 
into possession, claiming as his heirs or under 
a title derived from him. The plaintiffs there- 
a pear ar e ion 
of the property from them. The defendants 
relied both upon the lon ion of Moidin 
and upon a title founds u a deed of 
p from Patha Kutti that state of 
EEP it was necessary that the plaintiffs 
sh recover by the strength of their own 
title;‘and they were met in the first instance 
by the plea of the Statute of Limitations 
founded upon the long pomesator of Moidin. 
The Zillah Judge, looking to the nature of 
the suit, has very ri¥ overruled that plea 
as à bar to the tri the snit; because the 
estion whether the suit ts barred by the 
tute of Limitations or not, necessarily 
ds upon the determination of the ari 
issue raised inthe suit, namely, whether 
the long ion of Moi Kutti was 
adverso or fiduciary; whether he was in pos- 
session of his own right as proprietor of the 
estate, or whether he merely managed the 
e esteto as the agent first of his grandmothor 
t e 
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and afterwards of the plaintiffs in the. suit. 
It was therefore essential to the plaintiffs’ 
oase to establish the latter proposition. . 


What is the case which they make? It is 
thet Moidin -was first appointed manager by 
the grandmother; and that he was after- 
wards appointed to or continued in such 
management by them. But if hé continued 
in possession in the character of t or 

, it lies upon them to show that 

at the death of their mother, Patha Kutti, 
were entitled to assume the character of 
rincipale. And, as ‘their Lo under- 
stand the pleadings and the evidence, in order 
to do this they say :—We do claim a right to 
inherit the ed al the general heirs, 
under the Mahomm Law, of Patha Kutti; 
but we contend that either by some act done 
by her in her life-time, or by some special 
custom of descent attaching to this property, 
we and we alone, although she fad other 
who would under the general law 

ve bean oo-heirs with her, became entitled 
to the whole of the property, eithef bene- 
ficially or with reference to some semi-religious 
trust; and therefore that Moidin Kutti, who 
continued in the posseasion of the estate as 
manager, was the agent of us and of us only; 
and that we only are entitled to recover the 
whole pro This, notwithstanding some 
confusion in the argument atthe bar, and e 
suggestion that the plaintiffs might bé suing 
as some of the heirs on behalf of all the 
heirs, appears to be really -the effect of the 
title alleged and sought to be provéd. =. 


Then, upon what does the proof of this title 
rest ? It appears to their Lordships td rest 
solely upon the oral testimony of -three wit- 
nesses, who are entitled, no doubt, to all the 
advantage derivable from the fact that the 
Jadge who saw them, the Zillah Judge, has, 
stated that their demeanour in the box im- 
pressed him favourably.. But when examined, 
that testimony appears to their Lordships to 
fall very far short of the evidence which 1s ne- 


cesaary to a such a case as that which they 
were brought to support. They are none of 
them, it is to be o , members of the 


family ; almost all of’ them, are described as 
Mopla merchants. — T ar 

It is important to revert to the former 
history of the property. It is shown that it 
certainly passed to Patha Kutti. under the 
general Mahomedan: Law. It cannot shere- 
fore be said that it is property.of which the - 
devolution is governed by, any local lew or 
custom. Ifit is ey ; the sudcdasion . 
to it is regulated by any special. family our- 
tom, that custom. ought td have beet abeged 
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and proved with a distinctness and certainty 
which are wholly wanting here. If the evi- 
dence of these witnesses is examined, it really 
is not clear upon what they rest the plaintiffs’ 
title. They seem to allege that some of tho 

rope of this Mopla family was governed 

y one law, and that other part of their pro- 
perty was governed by another law. Itis 
admitted that this particular property came 
into the family, came to Patha Kutti under 
the general law; but then it is said that, by 
some act of hers done in her life-time, she 
transferred it to what is called the tarwad or 
famil perty, and made it subject toa 
diferent law of devolution, the nature of 
which is neither stated nor proved with that 
degree of certainty which is required to esta- 
blish so special a case in any Oourt of Jus 
tice. 

Therefore their Lordships, notwithstanding 
the favourable manner in which the Judge 
may have spoken of the demeanour of these 
‘witnesses, foel bound to concur with the 

igh Court in refusing to believe the story to 
which they depose. 


Two other witnesses were calfed to prove 
that Moidin accounted to his mother and his 


. aunt for the proceeds of this property. They 


do not appear to be persons very likely to 
heve been present at such a transaction. 
They attempted to prove that on one occasion, 
v., in 1860 or 185], he accounted for the 
whole of the period during which he had then 
been in possession, but they did not agree in 
the account which they give of what passed 
on that occasion. One of them stated that 
the accounts were delivered to the plaintiffs; 
the other denied that any accounts were so 
delivered. This, therefore, seams to be eri- 
dence to which their Lordships cannot give 
any credit. : 


The Judge of first instance seems to have 
proceeded more upon the supposed defects in 
the defendants’ proof of their.title than upon 
the strength of the plaintiffy title, and he 
called in aid various documents which had 
been proved in the case and to which our at- 
tention has also been directed. But of those 
documents, the exhibita numbered from A to 


- F, it isto be observed that, although they 


may here and there afford an inference which 
tends to throw suspicion upon the genuineness 
of the defendants’ deed, their ganeral tendency 
is togontradict the case of the plaintiffs and 
to support the case of the defendants; because 
they show that during his twenty years’ pos 
session, Moidin was sometimes sued es the 
proprietor of the estate; and that as proprie- 
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tor of the estate he petitioned the Collector 
for a remission ef revenue. These proceedings 
took place publicly in the district; they can 
hardly have failed to come to the knowledge 
of the plaintiffs who, if their present case 
were true, would have called their manager 
to ascount for taking upon himself the charac- 
ter of absolute owner, when, in fact, he was 
a mere agent. ° 


The plaintiffs, therefore, seem to their Lord- 
ships to have failed to prove that which was 
the substance of their case, namely, that the 
possession of Moidin was as fiduciary and not 
an adverse possession ; and if that be so, they 
ware unquestionably out of time in bringing 
thair suit, which ought to be dismissed on 
that ground. This being their view of the 
case, their Lordships do not think it necessary 
to expresa any strong opinion as to the 
nuineness of the defendants’ deed. It is the 
los necessary to do so since the judgment of 
the High Oourt does not, as their Lordships 
understand it, positively affirm that the deed 
was ae It assames no doubt, as 
their Lordships must assume, that in some 
way or another, and by virtue of wome act of 
his dmother, Moidin came into possession 
of this property on his own account and for 
his own beneflt. And their Lordships may 
observe that that view of the case is corrobor- 
ated, not only by the acta which he did, bat 
by the transfer to him, which is admitted, of 
the original sunnud, and the deed of parti- 
tion forming the title to the estate. Mr. Leith 
indeed has endeavoured to explain taat poa- 
session by attributing it to his character as 
an agent. But in their Lordships’ opinion, 
it is far more reasonable to suppose that if 
the plaintiffs had been the true proprietors 
of the estate, they would, in accordance with 
native habits, have kept their title-deeds in 
the recesses of the xenana, and would not have 
entrusted them to a mere manager. And if 
this was likely to happen under ordinary 
circumstances, d fortrors it would have bap- 
pened in a case in which, according to the 
evidence for the plaintiffs, the management of 
this property was by family custom vested in 
the females of the family. 


On the whole, then, it appears to their 
Lordships that the judgment of jhe High 
Court was oofrect, and they must accordingly 
humbly: advise Her Majesty to dismiss this 
appeal with costs. 


' about the beginning of 1861 


~ 


Privy 








The 20th February 1871. 
Present : 


Sir James W. Oolvile, Sir Joseph Napier, Lord 
Justice James, and Sir Lawrence Peel. 


Contract—Oonsideration—Mullity. 


On appsal from the High Court at Caleutte.* 


Guthrie 
Cores 
Abool Moxuffor Nooroodin Ahmed. 
In a cess in which the plaintif elleges that he agreed 


to siga and that he executed a deed of sale for a con- 
sideration of a eum of.money, in consequence of pressure 
put upon him and in order to get beck certain papers, & 
of his whioh had been abetracted by the defendant and 
his servants, he cannot, whether under the Eng 
Mabomedan Law or under the general rule of equity and 
consciences, be entitled to treat the deed as a mero 


good 
mullity and be allowed both to avold the contract and- 


to retaln the money. 


Tam appeal is against two decrees which 
have been made in a'suit instituted in Deoember 
1862 by one Cazes Nusseeroollah to recover 

ion of certain lands with mesne profits, 
and to set aside a deed of sale purporting to 
have been executed by him on the llith of 
Ootober 1855, in consideration of 4000 
rupees, to one Mr. Harry Inglis, g 


The suit was brought against the widow 
end representative of Mr. Inglia, who died 
The Judge of 
ZiHah Sylhet made a decree in favour of the 
plaintiff on the 13th of December 1862, and 
his decree was affirmed by the High Court of 
Caloutta on the 30th November 1863. Both 
plaintiff and defendant hare since died, and 
they are represented—the former by the re- 
spondents, the latter by the appellantson the 


record. 


The issuea settled in the cause are thus 
stated at page 171 of the Appendix :— _ 


1. Did plaintiff voluntarily and on receipt 
of the sum set forth in the koballah, referred 
to in the plaint, execute to Mr. Inglis the 
deed in question, or was the same forcibly 





taken from him by’ the latter ? 
> 
* From the judgment of Phoar and Kemp, J. J. in 
eet aa No, 686 of 1882, deaided Nerem- 
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2. In the event of the koballah being 
proved to be bond Ads executed for value 
received, in that case is defendant in posses, 
mon of only the talooks therein specified, or 
has she in addition taken possesion of other 


seeggu lands in addition to that ini 
to the talooke ? ree aoe 


_ it appears, therefore, that besides the prin- 
cipal question as to the validity of the cou- 
veyanoe impeached, there was a subsidiary 

uestion as to the extent and description of 

T Si held by the defendant under colour 
of i 


It will be convenient in the first instance 
shortly to consider what in September 1865 
was the position of the parties to the thansdc-. 
tion and their relation to each other, č Y. 


The Casee was a native landholder, and.also 
a Mshomedan holding an office in the Court 
of the Judge of Sylhet. He had soquired 
this property in 1844. Mr. Inglis was-a. . 


'| European, resident at Cherra-Poonjee, and 
‘engaged in various mercantile speculations, . 


some of which, it may be presumed, rendered 
the posseesioh of this particular land desirable 
to him. He had been in possession of it 
under a peishgee lease granted to him by the 
Caxee, which in terms expired in August 
1855 ; but he contended that, by virtue of an 
instrument subsequently executed by the 
Cazee for securing a further advance of 2U0 


‘rupees, hs was entitled to retain possession 


until the whole of what was due to him had 


| been paid off. The Oaxee, on the other hand, 


treating the interest of Mr. Inglis es deter- 
mined; hed on the 16th of August 1856 
granted a lease of the lands for four ‘years to 


one Mr. Sweotland, as agent for Moran and. -~ 


Co., a Europegn firm’ which seems to have. 
been, rivals in trade of Mr. Inglis. The 

result was probably a state of things not un- 

frequent in Indie, v., that in which two 
European speculators are striving in competi- 

tion with each other to obtain land froma 

native proprietor, and the native is playing 

fast and loose, with both of them. On the 

10th of Asin 1262, B: 8., corresponding ' 
with the 24th September 1855, Mr. Inglis’s 

agont presented a petition in the Magistrate’s: 

Qourt, stating bis master’s: title to the land 

and the lease to Sweetland, and praying for 

the intervention of the on the 

ground of an apprehended affray. And, on 

the preceding day, the Casee had filed a 

petition in the Judge’s Court, stating the loss -- 
of his boat containing his official and private 
soals, his register book, and other property ; - 
and insinuating that they had been abstracted 


~ v 
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and concealed by the contrivance and machi- | in another boat, and presented his petition of 


nations of the amlah of Inglis, resident at a 
place balled Chattuck. This petition did not 
conclude with any prayer for relief, but ends 
with this statement :——‘ I, by way of pre- 
caution, submit this petition reporting the 
matter as stated, and am engaged in ssarch of 
the property. I will submit a detailed ac- 
count of whatever may ooms to light here- 
after.’ So stood things immediately before 
the execution of the deed of sale. In speak- 
ing of whut next occurred, it will be con- 
venient, when a date is mentioned, to use the 
Hindoo month Assin, which covers the whole 
of the transactions. 


The deed of sale was executed on the 26th 
of Assin at Chattuck in the house of one 


-` Brijomohun, the dewan or native manager 





= 


~ 


of Mr. Inglis at that place. 


On the following day, the 27th of Assin, 
the Casee filed a petition m the Magistrate’s 
Court, which contained the following state- 
ment of the ciroumstances under which, as he 
alleged, the deed had been extorted from 
him. 


On the 3rd of Assin he left Sylhet in a boat, 
taking with him his official and private seala, 
his registry book, two gold mohura, &. On 
the way he received information of the loss 
of an elephant froin his zemindaree at Phar- 
rar Poonjee, and in order to seek for and 
trace out the elephant, he went to that place, 
which he reached on the 6th of Asmin. He 
met there one Dhuneeram Doss, an agent of 
Mr. Inglis, who, after welooming him with 
news of the recovery of the elephant, took 
him to his lodging and gave him betel and 
tobacco. On his return to the ghaut he 
found his boat and property gone. On this 
Dhuneeram took him back to his lodging and 
promised to find the boat, but returned in the 
evening with 40 or 50 armed khasheas, who 
ultimacely were reinforced by 400 or’ 600 
elabmen. His companions were arrested, 
pa eaters beaten, and oppressed. He him- 
self was told that Mr. Inglis was very angry 
with him for having granted the lease to Mr. 
Sweetland, and that there was no chanoe of 
his saving his life unless he would sell the 
Property to Mr. Inglis. On the next day 

huneeram Dosé again visited him, and told 
him that unless he agreed to sell the proper- 
ty, he would not get back his boat and pro- 
partye nor would he able to savo his honour. 


~Under this pressure he promised that after 


his return home he would “in some way or 


. another get back the leass from Swoetland and 


sell to Mr. Harry.” Ho then returned home 


the 9th Assinin the Judge’s Court. Some 
days afterwards he again left Sylhet in the 
company of Biddyanund Raj. the mookhtear 
of Inglis, went to Ohattock, where he fell 
into the hands of Dhuneeram Dose and Bro- 
jomohun Dewanjee and othera, who told him 
that unless he would sell the mehal to Mr. 
Harry and receive baek his perty, he 
would not be able to recover the latter or 
return home without risking his life and 
honour. They kept him under restraint for 
four or five days, and finally on the 26th of 
Aasin compelled him to put his signeture to 
the deed of sale, on which they had already 


put the impression of his private seal. They* 


then returned his property with some slight 
exceptions, and released him from confine- 
ment. After detailing all these outrages, the. 
petition prayed the Alagistrate to cause a 
lol investigation to be held; to have the 
houses of the parties implicated searched for 


the property said to be missing; to call for: 


and consider the forged deed of sale which 
they. had thus forcibly got signed, and 
to issue an order suspending its registration. 
The Magistrate, on the 19th of October 
1855, made an order for e local investigation 
by the Darogahs therein-named. 


In the other proceedings which followed 
on the execution of the dood there seems 
to have been some delay, which is probably 
to be accounted for by the fact that at that 
season all the offices were closed for the 
Doorga Poojah holidays. 


On the 14th of November 1855, the deed 
was registered on the appearance of Hiddya- 
nund Rai, describing himself as the mookh- 
tear of the executing, and on the usual 
evidence of execution. By a petition pre- 
sented on the following day the Caxee pro 
tested against the registration. 


On the 18th December 1855, the Ma- 
gistrate, pronuneing it to be one of the 
grossest cases that had ever come before 
him, dismissed the Caxee’s complaint, and 

another and substantive proceeding 
fined him 200 rupees for having brought a 
false charge. The first of these orders was 
affirmed; the latter was reversed on appeal 
by the Zillah Judge on the 28rd January 
1856. 


That the Oaxee should after this have 
delayed to bring the present suit far nearly 
six years, is aeciroumstance which, if unac- 
counted for, would raise a strong inference 


against the truth of his case. But this delay 
is in Some mewure explained by the interme- 
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of the 14th of May’1861. 


- has discarded the whole story of 
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diate litigation which took place touching the 
lease to Mr. Sweetland, and which lasted 
until May 1861. In the course of that 
litigation to which the Oarse, seeking to get 
the benefit of an alleged ekrar, as well as 
Inglis and the persons claiming under Sweet- 
land were partios, the validity of the deed 
of sale of the lith Qotober 1855 came 
incilentally in question, and was affirmed by 
the decree of the Principal Budder Ameen 
Their Lordships now proceed to consider the 
case made by the Casee in the present suit, 
and the evidence by which itis supported. He 
o evidence 
to which, as he alleged before the Magistrate, 
he was subjected on the 6th or 7th of Assin. 
Tt was, indeed, incredible that one on whom 
such outrages had been perpetrated should 
return a few days afterwards to perform 
the promise which ‘had’been. extorted from 
him, and himself -agdin in the: power 
of those who bad maltreated him. More- 
over, the fact that personal violence was offer- 
ed tohim on that ocoesion was inconsist- 
ent with the statements in his petition of the 
Oth of Asin. He does not, however, re- 
commend himself to credit by throwing over 
the more improbable portions of a story. 
which had been judicially dealared ‘to be 
false, in order to make the rest more plausible, 
His case in this suit is that the adherents of 
Inglis led astray the elephant; that having 
thereby brought him to Pharrar Poonjee, they 
(about the 6th of Assin) concealed his beat 
and the property therein; that afterwards, 
and in order to get his chattels returned, he 
was induced to go to Chattuck, where, on the 
26th of Assin, the creatures of Inglis shut 
him up, and fraudulently having got a deed 
of sale drawn up in respect:of.the talooks 
desired him to sign it ; that although he had 
refused to do so, yet being’ well aware that 
there was no' chanoe of saving his life and 
reputation unless he attached his signature 
thereto, he signed and left it, and proceeding 
to the Oriminal Oourt lodged a complaint 
which had been dismissed. The gist of his 
case, therefore, is still duress not only of 
goods but of AEE EE restraint and 
danger to his life and reputation. And, ao- 
cordingly, the latter part af the first of the 
settled issues was as above stated—“ Was the 
deed forcibly taken from him by Mr. Inglis >?’ 


The decrees under appeal must be taken to 


find this issue in favour of thegplaintiff.; and. 
either to rule that in consequence of the’ 


violence done to him he was entitled *to treat 
the deed as a nullity and to recover the*lands 
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without returning the oonsideration-motey, 
or to negative the fact that the alleged con- 
sideration of 4,000 rupees was pai him. 
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palid 
They do not in terms fnd whether he did 


or did not reoeire that sum. 

‘That the money was in fact paid by is’s 
people ‘and received by the Oesee, their Lord- 
ships on the evidence have no doubt. The 
payment is swort to by the defendants’ wit- 
nesses, and they -are confirmed by at least 
three of the eat E mE ps., Garos 
Buksh, -Gho Hossin, and Kumuruddes, 
who all admit that the money rbached 
the Careo’s boat. In hig earlier deposition 
before the Magistrate, Gholam Hossein admits 
this fact even more explicitly, -and also his 
own participation in counting the money. 


Nor does thé Casse anywhere expromly deny 
that he received the ‘money: .. From the Ma- 


gistrate’s order it appears that on'the investi- 
gation of his complaint he did pot dispute; if 
indeed he did not etpremaly admit, the pay- 
ment of the 4,000 rupees. ; 
Again, their Lordships are of opinion not 
only that the evidence in the cause falls very 
far short of-proof that the Cazes was gs hee 


'to personal tiolerice of the nature and 


stated in the plaint; but that it. is insufficient 
to warrant the ‘general conclusion that the 
deed was forcibly.taken from him. It appears 
from the testimony of the more credible wit- 
neses produced by him, vis,-Ghotlam Hossein 
and Kumurnddee; that so far from being “shut 
up,” he lived two days or more during which 
the negotiation was gol 
which was lying of 
that he passed freely. from hia bogt to and 
from the house ‘of Brijomohtun ‘the dewan ; 
and that he was.in communication with @ 
jomader of police, Who would doubtless have 
rotected him had his liberty beep threatened, 
ese witnesses farther admit that on the first 
day of the negotiation, and’ before there was 
any show of personal violence, he agreed to 
grant to Mr. Inglis a permanent lease of the 
land, though he refused to grant a putnee. 
The earlier deposition of Gholam Mahomed 
which, as made recenie facto, is far more 
trustworthy than the testimony given by him 
in this suit, contains an admission thet after. 
two days’ négotiations, and before going’ to 
‘the house of Brijomohun for the last time on 
the 26th of Asin, the Cameo -had -agreed ‘to 


dispose. of the `mebal for the sum of'4,000 - 


rupees.” . It farther. admits that he signed . 


the deed arid handad it to Kumurnddes o be 


on board his boat ` 
the ghaut at Chattuck; ` 


‘séaled. The only. pressure to which thime ` 


deposition, if taken to be true throughout, 
shows that the Oasee yi was the fear 
that ‘unless he signed he would-not get 
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that though he had told the witness that 
he would not have been able to save 
his reputation unless he affixed his signa- 
ture is indeed thrown-in at the end of the 
deposition. But no fact which renders that 
statement probable is proved. Against - -this 
testimony the evidence of the witnesses 


their testimony does not amount to proof of 

the allegations in the plaint. Their Lord- 

ships are, - therefore, of opinion that the plain- 

| tiff in the suit altogether failed to establish 
thé case alleged, and that the evidence‘in the. 
| cause was meee warrant the decrees 
Fa under appeal. ' nee ; 


D a a ae 

+ in coming to this cofolusion, they have not 
| been insensible to the .diMonlty -which they 
always feel’ in distnbbing ` tHe” eansurrent- 
judgments of tyro. Indign: ‘Courts upoh gn issue 
of fact. They obsaryé,’ however, that they 
have not ‘here to déal - “with a consistent case 
deposed to by the witnesses for the plaintiff, 
and contradicted by the witnesses for the 
. defendant—a case of which the determination 
depends on the orodit to bé ‘given to: the 
witnosses-on one, aide; or the other. In this 
caso theit Lordihipe® /sonilusion in very much 
founded on the-~ incpnglatincied and imperfeo- 

' tions of tho plaintiff's proofs. Moreover, the 
finding of thb Oourts. below ‘is inoobsiatent 
with the result of thie: investigation of the 
Magistrate’ held immhodiately after the trans- 
ection, ‘and with the finding of the Princi- 


a~ e 


favour of the validity of the deed.’ The 
judgment of the Zillah-Judge contains several 
, inferenoes which do iot 'appedr to their Lord- 
ships to‘ have been warranted . by ‘the facts 
before him, and it treata the: order of the 
Magistrate dismissing the complaint of the 
Casco as reversed, whereas it, was ocnfirmed 
on appeal. The judgment of the High Oourt 
is a mere statement that the Judges-of that 
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pal Sudder Ameen already adverted to in| 
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Court saw no reason to differ from the finding 
of the Zillah Judge. 

Their- Lordships, however, regret to say 
that they arè by no means prepered to affirm 


.| upon the evidence before them, that the eon- 


duct of Inglis and -his agents . throughout . 
these’ transactions was fair, -hanest, and . 
straightforward. The defendant allowed her 


'dafenoè to be ` conducted so as to leave her 


case open to grave suspicions. She has failed 
to explain ‘what the nogotiation really was 
which induced the Oaree, whoa few days 
before was in a state of ‘hostility, to make the 


| sale. ` Brijomohan, Dhuneeram, and Biddys- 


nand Mookhtear wore all subject to the gravest 


‘imputations, yet: not one of them was oalled 


és a witness to deny the charges against 


-him. ,. They are not shown to have been dead 


when the’ cause was tried; it ia pretty clear 
Bojomotran at the least was thon alive. 


They had to moet not merely the charge of 
violence, but the imputation of having con- 
trived, by means of the abstraction of the 
Oasee’s goods, to trick him into coming to 
Ohattuck where he would be under their 
influence, and of having made the detention 
of hjs goods the means of pressure upon him 
From the letter imputation -they have cer- 
tainly not, relieved themselves. Nor has 
Biddyanund shown by what eathority he re- 
presented hifaself to be the mookhtear of the 
Caze when he procured the registration of 
the deed. The non-delivery of the title- 
deeds, upon which stresa was laid in the Zillah 
Oourt, seems ‘to -their Lordships to be a cir- 
cumstance of no moment, since if is conss- 
tent with either view of the transaction ; 
for those documents are not likely to have 


-| been with the Oaxee at Ohattuck, and his 


repudiation of the deed followed - immediately 
on its exesution. Nor are their „Lordships 
disposed to think that thê consideration for 
the purchase was at the date of the transac- 
tion, Inadequate. The lands, whatever be 
uow their value, were then récently settled ; 
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and the peishgee leases afford some criterion 
of their then annual value. 


Let it, however, be assumed that Inglis’ 
amlah entered into the alleged plot to bring 
the Cazee to Chattuck ; that they caused his 
goods to be abstracted and made the execu- 


* tion of the deed of sale the condition of their 


restoration; and that, on his kide, he agreed 
to sell, and executed the conveyance in order 
to get back his goods, but with a mental 
reservation that be would take the earliest 
opportunity of impeaching the transaction. 
The testimony of his most trustworthy 
witness scarcely carries the case beyond 
this. What, on such a case, would’ be his 
rights? The contract was complete, and he 
could only be relieved from it in‘a suit 
properly framed for that purpose upon proof 
of facts entitling bim to that relief, and upon 
the terms of accounting for the 4,000 rupees 
with interest. Whatever be the law applied 
to such a transaction, whether it be the law 
of England which, in this case, was the lew 
of the defendants, or the Mahomedan Law, 
which was the law of the plaintiff, or tho 
general rule of equity and good conscience, 
which was the law of the Foram, these copas- 
quences would equally follow. The plaintiff 
could not insist that he wassubjected to such 
duress as destroyed his free agency and en- 
titled him to treat his deed as a mere nullity 

He could not beth avoid the contract and 
retain the money. For the law of England 
it is sufficient to cite Skeate v. Beale, 11 Ad. 
and Ellis, p. 983; or Sheppard’a “ Touch- 
stone” p. 61. The Mahomedan Law on the 
point may be found in the 3rd volume of the 
Hedaya, pp. 454 to 458. The Oazee,s how- 
ever, did not take this course. He thought 
to gain an advantage over his opponents, by 
making the transaction the groundwork of 
falso charges which would bring them within 
the $oope of the criminal law. Whether he 
might have succeeded in establishing a case 
for such equitable relief, aa is above suggested, 
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their Lordships are not in a position to Say, 
since no such case has been alleged or proved 
before them. On this appeal they can only 
say that he has failed to prove the case made, 
and thab his suit ought to have been dis. \~ 
misscd. To such a case the rule laid down 
in Hickson v. Lombard, L. R, 1 House of 
Lords, p. 324,* clearly applies. 


Their Lordships, therefore, will humbly 
advise Her Majesty that this appeal should 
be allowéd ; that the decreas under appeal be 
reversed; and that in lieu thereof a decree 
be made dismissing the suit with costa in’ 
both the Courts below. Their Lordships 
would, however, further recommend that this 
dismissal be without prejadice to any question ` 
as to the lands alleged. not to have been ` 
comprised in the purchase-deed, or to the 
title of any person other than the Caxee or 
those claiming as his representatives. They ` 
doom this reservation to be necessary, inas- 
much ss the evidence as to any lands being 
held by Mrs. Inglis in excess of those oon- 
veyed by the deed is, , altogether unsatisfac- ` 
tory; and a claim appears to have been ad- 
vanced by certain members of the Caxee’s 
family under a title alleged to be prior to 
thet conveyed by the’ deed, which was not | 
tried—-and could not have been tried _—between 
them and the dafendant. | 





* In dallvering opinion in this case, Lord Cranworth 
sald:—‘' I sabeoribe most readily to the doctrine that 
where pleadings are so framel as to rest the olalm tor 
relief solely on the ground of frand, is not open to 
the plaintiff, If he fails in establishing the fraud, to ploi 
out from the allegations of the Bill facts which might ` 
if not put forward as proofs ‘of fraud, have yot war- 
ranted the plaintif in asking for relief. A, defendant 
in answering a case founded on frand, is not bound’ to 
do more than answer the osse in the mode in which ` 
it is put forward. If, indeed, relief is asked alterna- 
tively, either on the groond of fraud, or failing that 
ground then on some other equity, a plaintiff may fail 
on the frat but snoceed on the latter alternatives But, 
then, the attention of the defandant has bean distinct 
directed to It, and he has been oalled on to answer the 
case acoording to both alternatives. There is uothing 
this sort in the pleadings of this case, . 










